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AMENDMENTS  TO  THE  COMMUNICATIONS  ACT 

OF  1934 


FRIDAY,  JUNE  8,  1979 

U.S.  Senate, 
CoHMrrrBB  on  CoMBfKRCB,  Science,  and  Teansportation, 

SUBCOBOflTTEE  ON  COMMUNICATIONS, 

WashingtoTt,  D.C. 

The  subcommittee  met,  at  10  a.m.,  in  room  235,  Russell  Senate 
Office  Building,  Hon.  Wendell  Ford  presiding. 

Senator  Ford  [presiding].  Good  morning,  ladies  and  gentlemen. 

This  morning  we  are  continuing  our  hearing  on  S.  611  and  S. 
622,  amendments  to  the  Communications  Act  of  1934.  This  morn- 
ing our  first  panel  will  be  Ralph  Nader,  Rev.  John  Geaney,  Eugene 
H.  Bohi,  and  Howard  0.  Paster.  If  those  people  will  come  forward, 
we  will  begin  our  testimony  this  morning. 

And,  Senator  Goldwater,  I  believe,  you  have  a  statement  you 
want  to  make. 

Senator  Goldwateb.  No,  I  don't. 

Senator  Prbsslbr.  I  do.  I  have  a  very  short  one. 

Senator  Ford.  Senator  Pressler  has  an  opening  statement  before 
we  hear  this  distinguished  panel,  and,  obviously,  one  is  missing. 

Senator  Pressler.  I  have  just  been  handed  a  news  clipping  that 
says  approval  has  been  received  for  the  largest  media  merger  in 
history.  We  have  some  decent  size  firms  in  our  country,  but  I  am 
becoming  increasingly  concerned  about  some  of  the  conglomerates. 
We  need  competition,  I  am  very  concerned  about  this  trend. 

Some  people  have  criticized  the  anticonglomerate  l^islation,  but 
everyday  I  see  conglomerates  are  overtaking  small-  and  medium- 
size  busmesses,  I  wonder  where  it  is  goin^  to  lead  us. 

If  this  panel  has  any  comments  on  this  trend,  I  would  certainly 
welcome  them. 

Senator  Goldwater.  If  the  Senator  would  yield.  I  am  pretty  well 
acquainted  with  that  merger,  because  the  home  office  of  Combined 
Communications  is  in  my  home  town  of  Phoenix.  This  is  not  a 
merger  of  small  companies.  Gannett  is  one  of  the  biggest  in  the 
country,  and  Combined  is  also  one  of  the  biggest.  They  own  propei^ 
ties  here  in  Washington.  I  would  say  that  in  this  particular  busi- 
ness, you  are  going  to  see  one  of  the  most  competitive  enterprises 
you  have  ever  seen  before.  Mr.  Carl  Eller,  head  of  Combined,  is 
free  enterprise  from  the  feet  up. 

I  share  your  wony  about  the  growing  strength  of  a  handful  of 
press  people  and  broadcasters,  but  in  this  case,  I  am  not  too  con- 
cerned. 

Senator  Pressler.  I  am  not  familiar  with  the  personnel  involved. 
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Senator  Goldwatkr.  It  took  them  3  years  to  arrange  that 
merger,  believe  it  or  not.  I  will  see  that  you  meet  Mr.  Eller  next 
time  he  is  in  town. 

Senator  Pressler.  I  am  sure  they  are  all  fine  people.  I  am  not 
saying  that  these  people  in  these  conglomerates  are  not  fine  people. 
But  it  seema  that  our  whole  economy  is  giving  up  the  chance  for  a 
^oung  person  to  own  a  business  or  to  Duy  a  farm.  Maybe  it  is 
mevitable.  Maybe  this  bigness  will  match  some  of  the  European 
combines,  but  1  am  b^inning  to  think  that  Teddy  Roosevelt  should 
come  back  to  life. 

Senator  Foro.  If  he  did  that,  we  could  sell  a  lot  of  tickets. 

Senator  Gouiwater.  I  went  through  that  myself  in  my  own 
corporation — a  small  family  corporation  finds  it  can't  grow  any- 
more and  can't  get  money;  so  you  have  to  sell  out.  And,  unfortu- 
nately, that  ia  what  is  happening  throughout  our  economy.  I  would 
like  to  see  it  stopped. 

Senator  Ford.  Well,  if  the  Senators  have  convinced  each  other 
that  there  are  nice  folks  in  the  conglomerates,  we  will  continue. 

In  order  for  all  panelists  to  have  an  opportunity  to  testify,  we 
ask  that  you  limit  your  opening  remarks  to  10  minutes.  The  yellow 
light  will  indicate  when  1  minute  of  vour  time  remains,  and  the 
red  light  will  indicate  when  your  time  nas  expired. 

And,  Father,  we  will  allow  you  to  go  first  this  morning. 

STATEMENT  OF  REV.  JOHN  GEANEY,  C.S.P.,  DIRECTOR,  OFFICE 
OF    COMMUNICATIONS    OF    THE    ARCHDIOCESE    OF    BALTI- 
MORE, AND  PRESIDENT,  UNDA-USA 
Father  Geaney.  Thank  you,  Mr.  Chairman. 
I  am  Father  John  Geaney,  a  Faulist  priest,  director  of  communi- 
cations for  the  Archdiocese  of  Baltimore,  and  president  of  UNDA- 
USA.  I  have  been  engaged  in  broadcasting  for  21  years.  I  come 
here  to  represent  my  views  and  the  views  of  UNDA-USA,  the 
national  Catholic  organization  of  broadcasters  and  allied  communi- 
cators in  the  United  States.  As  a  group  we  represent  the  ideals  and 
aspirations  of  nearly  50  million  of  your  constituents — our  church 
members. 

Because  we  are  deeply  concerned  about  the  bills  currently  before 
the  Senate,  S.  611  and  S.  622,  the  board  of  UNDA— 25  broadcasters 
from  all  across  the  United  States — spent  a  considerable  part  of  our 
meeting  2  weeks  ago  reflecting  about  the  meaning  of  those  bills.  I 
apeak,  then,  as  a  citizen,  eis  a  director  of  communications  for  the 
Oathohc  Church  of  Baltimore,  and  as  a  spokesman  for  UNDA- 
USA. 

Because  I  believe  in  the  public  interest  standard  of  broadcasting, 
I,  and  those  for  whom  I  speak,  are  opposed  to  S.  622  as  introduced 
t^  Senator  Goldwater.  I  am  able  to  endorse  many  of  the  ideas  and 
concepts  expressed  in  S.  611  because  I  believe  those  ideas  and 
concepts  offer  a  much  more  acceptable  restructuring  of  our  Com- 
munications Act  of  1934  than  either  Senator  Goldwater's  bill  or 
Representative  Van  Deerlin's  House  bill  H.R.  3333. 

The  key  to  our  hopes  for  media  access  is  that  broadcasters  oper- 
ate in  the  public  interest,  convenience,  and  necessity.  If  FCC  Chair- 
man Ferris  is  to  be  believed,  free  market  forces  might  well  become 
the  criterion  for  what  will  or  will  not  be  broadcast.  In  their  fiiistra- 
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tion  with  governmental  paperwork,  broadcasters  often  speak 
against  the  tyranny  of  government.  But  I  would  say  that  down  the 
free  market  path  lies  another  tyranny— the  tyranny  of  the  eidver- 
tising  doUar. 

In  1979,  ABC,  CBS,  and  NBC  wiU  earn  an  estimated  $4  billion  in 
advertising  revenues.  Those  revenues  can  only  continue  aa  long  as 
the  networks  are  in  the  business  of  selling  audiences.  During  the 
past  20  years,  as  it  became  more  obvious  that  audiences  could  be 
sold  by  broadcasters,  they  decided  to  take  more  of  the  broadcast 
time  available  to  their  listeners  and  sell  it.  This  selling  is  at  Uie 
expense  of  those  who  rely  on  sustaining  time  for  media  access. 

In  a  brief  prepared  for  the  FCC  by  a  coalition  of  concerned 
broadcasters,  including  UNDA-USA,  and,  I  might  add,  the  bishops 
of  the  usee,  who  will  be  entering  their  own  remarks,  we  were  able 
to  determine  that  in  November  1971  on  124  television  stations  in 
36  representative  markets  there  were  just  over  200  half  hours  of 
sustaining  religious  broadcasts  being  made. 

In  1977  in  those  same  36  markets,  even  though  the  number  of 
stations  had  increased  to  135,  there  wets  a  decrease  in  the  number 
of  half-hours  to  less  than  140.  A  similar  drop  can  be  seen  in 
sustaining  nonreligious  programing.  The  apparent  replacement  for 
this  sustaining  programing  is  paid  programing  of  a  similar  nature. 
What  seems  to  have  happened  can  be  reduced  to  a  formula  for 
broadcasters:  "If  you  can  pay,  then  you  can  play;  if  you  can't  pay, 
then  just  go  away." 

Members  of  the  committee,  public  service  broadcasters  will  not 
go  away.  I  am  appreciative  of  the  need  the  broadcaster  has  to  earn 
profits  ^m  his  efforts  on  behalf  of  the  public,  but  I  want  to 
remind  him  that  he  is  the  guardian  of  a  gift  given  to  us  by  God — 
the  airwaves.  No  one  owns  the  airwaves,  they  are  a  public  trust, 
and,  as  Thomas  Jefferson  once  said:  "When  a  man  assumes  a 
public  trust,  he  should  consider  himself  a  public  property." 

Some  broadcasters  have  not  treated  their  license  as  eui  opportu- 
nity to  serve  the  public,  but  instead  as  a  license  for  profitmaking. 
Since  I  produce  a  weekly  radio  program  and  two  weekly  television 
progremis,  I  am  aware  of  the  potential  of  the  media  as  a  source  of 
profit,  and  even  more  aware  of  its  potential  to  cultivate  or  destroy 
the  quality  of  our  lives. 

The  American  Cancer  Society,  the  Heart  Fund,  Cystic  Fibrosis, 
the  Roman  Catholic  Church,  the  Church  of  Jesus  Christ  of  the 
Latter  Day  Saints,  the  B'nai  B'rith — these  are  only  some  of  the 
groups  whose  sole,  and  at  times  lonely,  purpose  is  to  help  people  in 
need.  The  leadership  of  these  and  other  institutions  build  hospitals, 
sdiools,  orphanages,  retirement  communities,  and  other  worth- 
while projects  that  help  to  improve  the  quality  of  life.  They  need 
the  broadcast  media  so  that  their  messfige  to  the  American  people 
can  be  heard.  If  bills  are  passed  in  the  Senate,  that  become  law 
minus  a  public  service  standard,  then  the  message  of  these  groups 
will  be  muted.  Moneys  that  could  be  used  in  caring  for  the  sick  and 
sheltering  the  homeless  will  instead  have  to  be  used  in  the  pur- 
chase of  air  time.  I  cannot  believe.  Senators,  that  your  dedication 
to  the  human  needs  of  this  great  country  would  edlow  you  to  vote 
any  legislation  that  would  make  purchase  of  broadcast  time  a 
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necessity  for  public  service  groups,  thus  diverting  precious  moneys 
from  those  in  need. 

There  are  many  broadcasters  who  argue  that  all  segments  of 
society  can  be  served  by  telecommunications  technology,  just  so 
long  as  those  industries,  particularly  the  broadcast  industry,  are 
deregulated.  If  we  proceed  to  der^^ulate,  I  believe,  there  will  very 
likely  be  a  surfeit  of  brofidcast  services  for  those  of  the  middle  and 
upper  classes,  and  little  or  nothing  for  those  who  are  poor.  Who, 
then,  will  speak  for  the  pwor?  Who  will  give  the  blacks  access  to 
media?  Who  will  help  the  Hispanic  community  or  any  minority 
community  of  the  future  teach  us  about  their  cultures? 

Deregulation  will  cause  a  loss  of  media  access  to  the  very  people 
who  are  least  able  to  fight  for  it.  1  am  not  asking  you  to  perpetuate 
useless  paperwork,  and  endless  rounds  of  meetings  with  communi- 
ty leaders  that  are  unnecessary.  I  am  urging  you  to  find  a  way  that 
will  make  it  possible  for  broadcasters  to  be  responsible  to  the 
people  they  serve. 

Broadcasting  today  is  a  local  phenomenon.  Access  to  audiences 
and  audience  access  to  media  is  processed  through  a  local  broad- 
caster. The  local  broadcaster  ought  to  be  responsive  to  his  local 
community.  As  Members  of  the  Senate,  I  am  sure  you  appreciate 
the  need  for  being  in  touch  with  your  local  community.  You  are 
elected  by  local  communities  and  try  to  serve  them.  If  you  foi^t  to 
serve  them,  you  quickly  become  one  of  us  again. 

I  ui^e  the  same  power  of  recall  that  is  given  to  the  people 
concerning  your  representation  of  them  to  be  applied  to  the  broad- 
caster.  Do  not  create  regulations  so  burdensome  that  Uiey  become 
a  life  task  for  a  broadcaster  to  fulfill.  Neither  dismiss  regulation, 
lest  the  public  good  be  hurt. 

Private  gfdn  versus  public  good  is  not  an  easy  choice  to  make  in 
a  free  enterprise  economy,  but  I  would  ask  you  to  hear  again  the 
words  of  one  of  your  fellow  Senators,  Robert  Kennedy,  who  said: 
"Each  time  a  person  stands  up  against  injustice,  he  sends  forth  a 
tiny  ripple  of  hope."  To  allow  profits  to  be  the  sole  criteria  of 
media  access  is,  I  believe,  an  injustice  to  our  people  who  need  to 
see  and  hear  things  that  sm  advertiser  cannot  or  will  not  sponsor 
for  broadcast. 

I  urge  you,  Senators,  to  stand  against  that  im'ustice  and  to  make 
what  m^ht  very  well  be  a  difficult  and  unpopular  choice  with  the 
broadcast  industry,  a  choice  to  include  the  public  interest  standard 
in  the  legislation  that  will  be  passed  by  the  Senate  to  amend  the 
Communications  Act  of  1934. 

I,  £md  the  people  I  represent,  thank  you  for  this  opportunity  to 
represent  our  views.  I  am  here  to  offer  you  help  from  tFNDA-USA 
so  that  tt^ether  we  can  shape  legislation  that  will  enable  telecom- 
munications technology  to  improve  the  quality  of  the  lives  of  all  of 
our  people. 

Senator  Ford.  Father,  you  did  it  very  well.  You  are  just  on 
caution. 

The  next  gentleman,  Mr.  Bohi 
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STATEMENT   OF   EUGENE   H.   BOHI,   CHAIRMAN,   GOVERNMENT 

RELATIONS  COMMITTEE,  ABC  TELEVISION  STATION  AFFILI- 
ATES ASSOCIATION 

Mr.  BoHi.  Thank  you  very  much. 

My  name  is  Eugene  H.  Bohi.  I  ampresident  of  WGHP-TV  and 
serve  as  general  manager  of  WGHP-TV,  an  ABC  network  affiliate, 
in  HQgh  Point,  N.C.  Our  service  area,  which  includes  Greensboro 
and  Winston-Salem,  N.C,  constitutes  the  Nation's  53d  ARE  televi- 
sion market.  I  sincerely  appreciate  this  opportunity  to  appear  here 
before  you  and  comment  on  this  very  important  l^islation. 

My  appeareince  here  today  is  on  behalf  of  the  some  200  television 
stations  in  50  States  that  are  members  of  the  ABC  Television 
Station  Affiliates  Association.  I  serve  as  the  chairman  of  that 
organization's  government  relations  committee. 

I  might  add  that  I  am  also  president  of  the  North  Carolina 
Association  of  Broadcasters,  and  while  my  appearance  toda^  is  nc^ 
specifically  on  behalf  of  that  oi^anization,  I  believe  my  views  on 
the  question  of  "access"  are  shared  by  that  association's  member- 
ship. 

I  wish,  Mr.  Chairman,  to  submit  for  the  record  a  written  state- 
ment reflecting  the  views  of  the  ABC  Television  Station  Affiliates 
A^ociation  on  the  rewrite  legislation,  and  I  respectfully  tender 
that  statement  at  this  time. 

We  applaud  the  effort  in  both  of  the  Senate  bills  to  restore 
stability  to  the  broadcast  licensing  process  and  to  eliminate  much 
of  the  unnecessary  Federal  regulations  which  has  plfigued  the 
broadcast  industry  in  recent  years.  The  position  of  our  eiffiliates 
association  is  that  the  1934  act  is  essentially  sound  and  that  the 
public  interest  would  be  best  served  by  amendments  to  the  act 
rather  than  by  a  wholesale  rewrite  of  it. 

We  oppose  the  concept  of  a  spectrum  fee  and  see  no  public 
interest  justification  for  it.  It  is,  in  our  judgment,  a  form  of  selec- 
tive taxation  on  the  profits  of  a  few — namely,  VHF  television — 
broadcast  stations.  We  do  not  understand  why  broadcasters  must 
pay  a  new  spectrum  fee  for  the  deregulation  which  the  new  legisla- 
tion promises. 

I  will  resist  the  temptation  to  pursue  the  spectrum  tax  and, 
instead,  turn  directly  to  the  issue  of  eiccess,  which  is  the  subject  of 
today's  psinel  discussion. 

In  the  interest  of  furthering  first  amendment  values,  we  urge 
Congress  to  repeal  the  equal  time  law,  the  fairness  doctrine,  and 
oUier  forms  of  government  mandated  access.  We  recognize  all  of 
these  requirements  are  well  intended  and  spring  from  a  noble 
purpose.  No  one  would  quarrel  with  the  idea  that  when  broadcast- 
ers speak  they  ought  to  be  fair.  Ideally,  so  should  Senators  and 
Presidents,  doctors  and  lawyers,  and  baJcers  and  butchers  and  ev- 
eryone else. 

Our  democratic  system  of  government,  however,  has  been  suffi- 
ciently enlightened  not  to  attempt  to  try  to  legislate  notions  of  fair 
speech  throughout  the  land.  Only  broadcasting  has  been  singled 
out  for  that  dubious  distinction. 

The  fairness  which  all  of  these  artificial  forms  of  speech  rela- 
tion might  have  achieved  over  the  years  has  come  at  consider- 
sible — and  largely  hidden— first  zunendroent  costs.  There  is  no  way 
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to  measure  what  programs  might  have  been  broadcast,  what  good 
ideas  might  have  been  put  forward,  and  what  new  controversies 
might  have  been  provoked  had  the  Government  not  been  so  bent 
on  Etchieving  fairness — which,  in  turn,  has  assured  timidity — in 
broadcast  speech. 

In  late  1971  and  early  1972,  former  Senator  Sam  J.  Ervin,  Jr., 
conducted  extensive  hearings  on  the  matter  of  press  freedoms  in 
this  country.  I  refer  you  to  the  freedom  of  the  press  hearing  before 
the  Subcommittee  on  Constitutional  Rights,  Committ«e  of  the  Judi- 
ciary, U.S.  Senate,  92d  Congress,  first  and  second  sessions.  Testimo- 
ny at  those  hearings  confirmed  what  we  in  broadcasting  have 
known  for  years:  Despite  its  good  intentions,  the  fairness  doctrine 
has  created  a  disincentive  for  broadcasters  to  treat  controversial 
public  issues. 

It  is  no  coincidence  that  the  really  incisive,  hard-hitting,  wide- 
open  investigative  reporting  in  this  country  is  done  by  the  printed 
press.  It  stands  to  reason  that  no  broadcast  manager  in  his  right 
mind  is  going  to  put  his  station's  license  on  the  line  by  knowingly 
incurring  the  displeasure  of  those  in  high  places  who  have  the 
power  to  take  the  license  away.  He's  not  going  to  go  out  of  his  way 
to  incur  the  regulatory  hassle  and  l^al  expense  which  controversy 
often  brings. 

Government  imposed  standards  of  fairness  motivate  the  broad- 
caster to  play  it  safe — to  protect  the  license  and  put  on  programs 
Emd  speeikers  likely  to  be  pleasing  to  the  FCC  and  the  District  of 
Columbia  Court  of  Appeals. 

It's  Etlways  been  a  source  of  amusement  to  us  in  broadcasting 
that  the  most  vocal  critics  of  the  blandness  in  broadcast  program- 
ing are  often  among  the  most  ardent  advocates  of  government 
imposed  standards  of  prt^am  fairness. 

Perhaps  the  following  analogy  might  put  the  issue  in  keener 
perspective.  United  States  Senators,  just  as  broadcast  licensees,  are 
unbued  with  a  public  trust.  Senate  seats  are  limited  and  scarce, 
and  speech  by  Senators  has  widespread  impact.  If,  as  a  Senator  and 
in  the  interest  of  fairness  and  as  a  condition  to  holding  public 
office,  you  were  somehow  required  to  present  contrasting  views 
each  time  you  spoke  out  on  a  controversial  issue  of  public  impor- 
tance, both  the  quality  and  quantity  of  your  speech  would  be 
compromised.  The  motivation  to  be  daring — to  be  a  leader  on  the 
hard  issues — would  simply  not  exist. 

No  rewards  would  come  to  you  for  ferreting  out,  identifying,  and 
addressing  controversial  issues  of  importance  to  your  constituents. 
The  temptation  would  be,  as  it  is  now  for  broadcasters,  not  to  rock 
the  boat  too  much  and  to  make  sure  that  you've  presented  enough 
contrasting  views  to  satisfy  those  in  power  who  would  uttimatdy 
decide  whether  you  fulfilled  your  fairness  obligations.  In  short,  the 
incentive  to  be  fair — in  the  regulatory  sense — would  be  greater 
than  the  incentive  to  be  right. 

I  might  add,  further,  that  if  such  a  system  were  in  effect,  each 
time  you  attacked  the  honesty,  character,  or  int^rity  of  anyone, 
you  would  have  to  communicate  with  them  and  give  them  a  chance 
to  reply.  Thus,  if  you  called  John  Dean  a  liar  on  the  Senate  floor, 
you  would  have  to  let  him  know  about  it  and  give  him  a  chfuice  to 
respond. 
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If,  in  the  course  of  discussing  a  controversial  issue  on  my  televi- 
sion station,  I  should  call  "Son  of  Sam"  a  murderer— which  he  is — 
the  fairness  doctrine  requires  me  to  send  him  a  transcript  within  7 
days  and  offer  him  an  opportunity  to  respond.  The  truth  or  falsity 
of  the  original  statements  has  nothing  to  do  with  the  obligations 
impoeed  by  the  fairness  doctrine  to  provide  an  opportunity  to  reply. 

The  point  is  that  we  are  paying  a  heavy  price  for  a  government 
imposed  system  of  fairness  in  broadcast  programing. 

I  realize  fully  that  proponents  of  the  fairness  doctrine,  the  equal 
time  taw  and  other  measures  designed  to  assure  public  access  to 
the  airways  argue  that  broadcasters  would  abuse  their  first  amend- 
ment rights  if  these  r^^lations  did  not  exist.  There  would,  no 
doubt,  be  some  instances  of  abuse  by  broadcasters.  Freedom  obvi- 
ously carries  with  it  the  potential  for  abuse.  Those  are  the  risks, 
however,  which  a  free  society  takes  everyday.  The  printed  press — 
totally  free  of  equal  time,  fairness,  and  access  constraints — has 
never  done  in  a  democracy  tmywhere  in  the  world,  to  my  knowl- 
edge. Neither  would  a  free  electronic  press. 

I  truly  believe  that  most  broadcasters  would  continue,  in  the 
absence  of  regulation,  to  treat  political  candidates  and  controver- 
sial issues  fairly,  to  give  prime  program  time,  public  service  an- 
nouncements and  access  to  public  service  groups  and  organizations 
and  to  continue  to  be  responsive  to  the  needs  emd  interests  of  their 
service  areas.  It  makes  good  economic  sense  to  do  so.  In  virtually 
every  community  in  America,  the  stations  most  watched  and  heard 
are  those  most  attentive  to  community  needs. 

Recent  studies  show  that  broadcasters  put  on  considerably  more 
news,  public  affairs  and  nonentertainment  programing  and  cany 
fewer  commercial  announcements  than  the  FCC's  renewal  process- 
ing standards  presently  require.  If  broadcasters  were  as  blinded  by 
profit  motives  as  public  interest  groups  would  have  us  all  believe, 
then  it  stands  to  reason  broadcasters  would  not  presently  achieve 
overages  in  their  noncommercial  and  nonentertainment  program- 
ing. 

We  ask:  Why  not  experiment  with  freedom  from  regulation?  As 
Wade  Hargrove,  the  general  counsel  of  the  North  Carolina  Associ- 
ation of  Broadcasters  put  it  a  couple  of  weeks  ago  in  testimony 
before  the  House  Communications  Subcommittee: 

We  do  not  believe  the  akies  will  fall  if  Congress  in  its  wisdom  ehould  opt  for 
freedom  rather  than  regulation.  For  Congress  to  do  so  would  not  be  nearly  so 
brazen,  as  radical  as  was  the  adoption  by  the  Pounding  Fathers  of  the  first  amend- 
ment to  the  Constitution,  The  printed  press  was  the  sole  and  exclusive  means  of 
mass  communication  at  that  time,  and  had  the  Constitution's  framers  paid  any 
attention  then  to  notions  of  scarcity  and  impact,  we  would  never  have  had  a  first 
amendment. 

I  dare  say  that  had  Ralph  Nader  and  Nick  Johnson  been  around 
at  the  drafting  of  the  Constitution,  they  probably  would  have  been 
up  in  Philadelphia  arguing  that  because  of  the  scarcity  of  newspa- 
pers and  the  impact  which  such  publications  had  at  that  time  on 
political  thought,  a  government  standard  of  fairness  and  equality 
must  be  imposed — or  at  least  temporarily  until  technology  is  such 
tiiat  the  number  of  publications  could  be  increased  to  some  unspe- 
cified number. 
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Fortunately,  the  Constitution's  framers  struck  the  balance  in 
favor  of  freedom.  We  hope  Congress,  in  fashioning  a  new  national 
telecommunications  policy,  will  do  the  same. 

E^ery  single  day,  in  diverse  forms  and  time  periods,  broadcasters 
present  Ein  enormous  amount  of  material  to  their  audiences  to 
satisfy  the  infinitely  varied  tastes  of  more  than  200  million  Ameri- 
cans. We  present  news,  sports,  and  entertainment  at  no  cost  to  the 
viewer.  The  present  system  of  broadcasting  is  manifestly  popular 
with  the  American  people  find  productive  for  the  American  econo- 
my. 

Alexander  Hamilton  best  stated  our  feelings  on  this  legislation: 

If  men  were  atigela,  no  government  would  be  necessary.  If  angels  were  to  govern 
men,  neither  external  nor  internal  controle  on  government  would  be  necessary.  In 
framing  a  government  which  is  to  be  administered  by  men  over  men.  the  great 
difficultv  lies  in  this:  You  must  first  enable  the  government  to  control  the  govemcNl; 
and  in  the  next  place  oblige  it  to  control  itself 

Broadcasting  has  been  overgovemed  for  over  45  years.  We  ask 
you  to  take  a  chance  on  the  American  dream — democracy  and  the 
free  enterprise  system.  We  don't  think  you'll  be  disappointed. 
Deregulate  our  industry. 

Thank  you. 

(The  statement  follows:] 


Those  of  us  who  earn  our  living  in  broadcasting  reelize  that  it  is  a  service 
industry.  We  know  that  we  are  licensed  to  serve  in  the  public  interest,  and  we 
believe  that  most  of  us  do  a  good  job  of  fulfilling  our  duty  to  our  audience.  We  also 
know  that  it  is  impossible  to  please  everyone.  We  pre-empt  a  soap  opera  for  a 
Preaidential  News  Conference,  and  the  phones  begin  to  ring.  We  are  sure  that  you 
cannot  please  all  of  the  voters  in  your  state  with  each  vote,  but  you  act  in  what  you 
feel,  as  an  elected  official,  is  in  the  best  interest  of  the  people  you  serve.  We.  as 
broadcasters,  try  to  operate  daily  in  the  same  manner — working  for  the  largest 
possible  portion  of  our  audience — in  the  public  interest.  The  people  you  call  con- 
stituents we  call  our  audience.  They  are  essentially  the  same  people.  If  we  do  not 
please  them — they  will  not  watch  or  listen  to  our  station.  If  we  have  no  audience— 
we  cannot  sell  our  product.  It's  economics.  Public  service  and  public  interest  is  good 
business.  They  work  hand  in  hand.  When  we  examine  markets  across  the  United 
States,  we  find  that  the  stations  that  do  the  best  job  in  providing  news  and  public 
affairs  for  their  local  viewers  in  their  individual  community  of  license  are  usually 
tjiie  most  watched,  and  as  a  result  the  most  successful. 

The  current  Communications  Act,  despite  certain  deficiencies,  has  created  the 
world's  finest  broadcasting  system,  but  the  regulatory  burden  has  become  stagger- 
ing, increasing  each  year.  Broadcasters  today  are  tir«l  of  the  harassment  and  Dusy 
work  imposed  by  the  Federal  Communications  Commission.  The  FCC  now  places  on 
our  industry,  in  the  name  of  "public  interest."  the  greatest  paperwork  load  of  any 
federal  regulatory  arrangement,  according  to  a  recent  GAO  study.  This  study  states 
that  broadcast  paperwork  today  amounts  to  about  30  million  man  hours  of  labor 
each  year.  In  addition,  thousands  of  dollars  in  legal  fees  and  hours  of  valuable  time 
are  expended  to  defend  against  frivolous  renewal  challenges.  It  is  largely  the  inter- 
ests of  the  challengers,  and  not  necessarily  that  of  the  public,  that  has  been  served 
by  this  burdensome  process.  In  addition,  the  Cororoission's  intervention  into  pro- 
gramming and  commercial  practices  seems  to  contravene  the  original  intent  of  the 
1934  Communications  Act  which  was  a  good  framework,  provided  by  Congress,  for 
all  broadcast  regulation. 

We  agree  with  the  sponsors  of  S,  611  and  S.  622  that  the  Communications  Act  of 
1934  would  benefit  with  specific  amendments  directed  to  specific  problems  rather 
than  a  general  rewrite.  The  defects  in  existing  law  can  be  remedied  best  b^  specific 
amendments  aimed  at  problems  rather  than  a  complete  repeal  of  the  entire  statu- 
tory framework.  There  is  no  reason  to  discard  totally  the  policies,  precedents,  and 
insights  gained  from  45  years  of  regulatory  experience.  The  broadcast  system  that 
haslieen  constructed  in  the  United  States  is  unique  in  the  world.  We  want  nothing 
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dens  imposed  by  the  FCC,  These  discriminate  against  the  broadcaster  and  detract 
Trom  the  First  Amendment  freedoms  that  are  now  enjoyed  by  the  print  media  alone. 

We  feel  that  both  radio  and  television  should  be  deregulated.  We  believe  that  it  is 
time  for  this  over  reflation  to  end  since  it  has  only  been  to  the  detriment  of  all 
concerned,  except  the  bureaucracy  that  has  been  established  to  enforce  unneeded 
and  inappropriate  r^^lation. 

1  mentioned  briefly  the  r^ulatory  burden  of  equal  time  the  fairness  doctrine.  We 
cannot  quarrel  with  the  principle.  The  basic  theory  is  sound,  and  we  agree  with  the 
intention.  The  problem  hes  in  the  application  of  the  theory  to  the  real  world.  This  is 
where  it  breaks  down.  The  ultimal*  truth  doesn't  come  down  on  one  side  of  the  line. 
This  regulation  poses  some  serious  philosophical  questions  that  Congress  must 
answer,  i.e..  How  much  confidence  do  you  have  in  the  democratic  process.  Do  you 
really  believe  that  freedom  works  and  will  continue  to  work. 

Freedom  includes  the  right  and  opportunity  to  abuse  but  we  do  not  feel  that  there 
will  be  the  abuse  that  the  opponents  of  freedom  and  democra^^cont«nd.  Failure  to 
provide  this  freedom  presupposes  that  our  system  is  flawed.  Why  not  experiment 
with  freedom  for  radio  and  television  and  deregulate  both.  If  a  I^istative  experi- 
ment with  freedom  should  fail— and  we  don't  think  it  will — corrective  legislative 
action  could  be  easily  taken.  Broadcasting,  afler  all,  has  had  45  years  of  close 
government  Hupervision — why  not  see  what  would  happen  without  it? 

Think  back  200  years  to  the  body  of  men  framing  tne  Constitution,  Somehow  they 
knew  that  a  free  press  would  be  the  strength  of  the  democratic  process.  Broadcast- 
ing was  entertainment  and  not  an  electronic  press  in  1934,  Today  it  is  a  major 
source  of  news  and  information,  instantaneously  from  the  moon  to  Chicago  where 
we  recently  witnessed  the  horror  of  lives  snuffed  out  in  our  worst  air  tragedy. 

We  feel  that  Congress  should  adopt  retransmission  consent  requirements  and 
prohibit  the  siphoning  of  over-the-air  programing.  We  urge  you  to  consider  legisla- 
tion that  would  require  cable  operators  to  acquire  retransmission  consent  for  the 
carriage  of  radio  and  television's  prop-aming  and  end  the  present  pirating  that  is 
nothing  more  than  legalized  larceny.  This  provision,  if  properly  applied,  could  curb 
unfair  competition  from  "super  stations"  and  provide  a  measure  of  protection  for 
exclusive  program  rights  paid  for  by  broadcasters. 

1  believe  that  legislation  should  give  the  FCC  authority  to  regulate  cable  televi- 
sion with  the  specific  Congressional  directive  that  its  development  be  consistent 
with  the  continued  economic  health  of  over-the-air  television  which  provides  pro- 
gram services  to  all  the  people  of  the  United  States  at  no  direct  charge.  Legislation 
should  also  require  the  Commission  to  monitor  the  development  of  pay  cable  serv- 
ices and  to  prevent  siphoning  of  programing,  particularly  sports,  from  free  over-the- 
air  television  to  a  system  that  charges  on  a  per  channel  or  per  program  basis  for 
events  that  now  are  enjoyed  by  the  American  people  free.  The  same  siphoning  could 
just  as  easily  happen  with  radio. 

We  would  like  to  see  provisions  in  your  proposed  legislation  that  would  remove 
jurisdiction  for  review  of  Commission  action  on  broadcast  applications  from  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia  to  the  circuit  in  which 
the  station  is  or  is  propcwed  to  be  located.  This  would  make  judicial  review  of 
Commission  decisions  more  accessible  and  convenient  to  the  local  community.  There 
are  approximately  212  registered  television  markets  in  the  fifty  states.  The  courts  in 
those  areas  are  far  more  familiar  with  the  performance  of  the  broadcast  stations 
close  to  home  than  the  D.C.  Circuit, 

Finally,  the  member  stations  of  the  ABC  Television  Affiliates  Association  are 
opposed  to  a  spectrum  tax.  If  fees  are  deemed  necessary,  they  should  be  designed  to 
recover  regulatory  costs  only.  The  granting  of  a  license  confers  benefits  to  the  public 
as  well  as  the  licensees. 

The  fee  premise  opens  up  all  kinds  of  dangers  in  the  future.  The  fee  for  spectrum 
use  is  a  potential  regulatory  spider  web.  The  courts  have  made  a  reasonably  clear 
distinction  between  the  powers  to  tax  and  to  levy  fees.  To  maintain  the  free 
enterprise  system  it  is  mandato(7  that  the  FCC's  jurisdiction  be  circumscribed  with 
extreme  caution.  It  is  essential  that  Congress  itself  not  become  the  arbiter  of 
constant  changes  in  fees  and  their  earmarkings.  If  the  government  has  the  power  to 
adjust  broadcaster's  financial  base,  it  has  assumed  both  the  incentive  to  mete  out 
rewards  and  punishment.  This  is  a  major  political  tool  to  manipulate  the  First 
Amendment  rights  of  broadcasters  freedoms  of  press  and  speech.  The  spectrum  use 
tax  will  create  more  problems  than  it  will  solve  and  place  a  financial  destructive 
weapon  in  the  hands  of  the  government  that  may  be  disastrous  to  broadcasting  ir 
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More  important  is  the  fact  that  this  tax  is  an  open-ended  redistribution  of  income 
and  free  enterprise  earning  ability  that  is  inconsistent  with  the  principles  of  democ- 
racy and  the  free  enterprise  system.  Free  enterprise  means  a  free  marketplace  and 
competition.  This  tax  would  give  the  FXX^  unlimited  power  to  out  up  the  broadcast 

Erofit  pie  destroying  a  piece  of  the  free  enterprise  system.  We  feel  thst  this  would 
t  the  oeginning  of  the  end  of  democracy  for  our  industry. 

Competition  is  the  most  basic  concept  of  American  free  enterprise  ideology.  Some 
people  are  ambivalent  about  it  because  competition  can  be  very  tough  and  it  can  be 
expensive  at  times.  There  are  winners  and  there  are  losers.  But  what  happens  in 
that  process  is  that  losers  try  harder  or  else  they  are  replaced  by  other  participants. 
The  nature  of  broadcasting  m  the  United  States,  and  what  makes  us  different  from 
other  businesses  is  that  to  compete  for  the  advertising  dollar  we  must  provide  a  free 
service  to  the  largest  number  of  people  poesible.  This  combination  ol  marketplace 
forces  and  enlightened  self  interest  causes  the  broadcaster  to  provide  the  greatest 
value  or  benefit  he  knows  how  to  provide  free  to  his  ultimate  consumers,  his 
audience,  from  that  portion  of  the  spectrum  his  station  occupies.  Our  programing 
must  attract  audience  if  we  expect  to  make  a  profit.  It's  an  almost  classic  case  of 
our  free  enterprise  system  working  in  behalf  of  the  public  interest.  We  constantly 
seek  ways  to  increase  the  size  of  our  audience  by  providing  better  and  different 
kinds  of  services.  The  result  is  that  our  free  over-the-air  Droadcast  system  has 
become  the  primary  source  of  entertainment  and  information  to  all  people,  especial- 
ly the  old,  the  sick,  the  poor  and  the  under  educated.  Once  they  buy  a  set,  they  have 
no  further  costs.  Broadcasting  is  asking  for  freedom  to  continue  to  work  to  improve 
the  system  without  being  taxed  additionally. 

Finally,  we  ask  you  to  limit  the  control  of  government  to  only  that  which  is 
essential.  This  request  comes  from  personal  experience  and  general  observation  of 
working  in  a  heavily  regulated  industry  for  over  30  vears.  The  people  in  the 
Washington  bureaucracy  are,  for  the  most  part,  decent,  able,  hard-working  citizens. 
iiiey  are,  like  all  of  us,  frail,  but  they  have  a  special  handicap  of  which  they  are 
rarely  conscious— their  remoteness  from  the  effect  of  their  actions. 

When  you  are  in  a  school  and  you  take  a  test  or  you  are  in  a  discussion  with  your 
teacher,  you  are  close  to  the  result  of  what  i^ou  did  or  didn't  do  in  studying  or 
preparing  for  that  course.  When  you're  in  business  and  you  produce  a  product,  or 
a  change  in  your  product,  you  are  close  to  the  market  results.  If  you  change 


some  aspect  of  employee  relations,  the  employees  are  there  with  you  and  ^ou 
quickly  know  the  result  of  your  actions.  You  have  a  constant  feedback  and  atljust 
accordirigly.  In  the  government,  particularly  in  the  bureaucracy,  you  are  very 
te  ^om  the  effect  of  what  you  do.  It  tends  to  create  a  feeling  of  separateness 


that  soon  runs  to  pride — pride  that  you,  with  your  wisdom,  are  directing  the  people 
"out  there"  and  bettering  their  lives.  That  is  at  once  noble  and  terribly  dangerous, 
because  it  leads  to  the  thought  that  you  are  superior  and  you  know  best.  In  that  can 
le  danger  for  the  country, 

'c  of  power  apparently  affects  all  men,  whatever  the  nature  of  their 


government.  Lord  Acton  encompa^ed  it  when  he  said,  "Power  corrupts  and  abso- 
lute power  corrupts  absolutely,"  You've  alt  heard  that,  Blake  caught  the  essence  of 
when  he  said,  "The  greatest  poison  ever  known  comes  from  Caesar's  laurel 


..  "  And  Jefferson  said  it  in  an  indirect  way  when  the  Constitution  was  being 

written  and  the  question  was  how  much  our  government  should  be  limited.  Many 
voices  at  the  Constitutional  Convention  were  advocating  leaving  a  great  deal  of 
"nesibility"  with  the  central  government,  because,  after  all,  it  would  be  run  by 
decent  good  people.  Jefferson  listened  to  that  for  some  while  and  then  made  a 
statement  which  1  suggest  to  you  has  the  wisdom  of  the  a«es  in  it.  He  understood 
the  frail  nature  of  man  and  the  seductiveness  of  power,  Jefferaon  said,  "Let  us  hear 
no  more  of  the  goodness  of  man.  but  bind  him  down  with  the  chains  of  the 
Constitution."  It  is  because  of  such  wisdom  that  we  are  free  people  today.  So  I 
propose  that  you  limit  the  government  to  that  which  is  essential. 

When  you  consider  the  facts,  when  you  prepare  the  final  draft  of  this  important 
legislation  we  ask  you  to  keep  foremost  in  your  mind  the  45  m»Mt  important  words 
in  the  English  language — the  First  Amendment.  When  thev  draftea  and  ratified 
this  document,  the  Founding  Fathers  decreed  that  the  freedoms  it  secures  should 
extend  into  the  future  and  apply  to  all  activities  falling  within  their  scope,  even 
though  these  activities  were  never  envisaged  by  thero.  Take  that  chance  on  the 
American  Ih-eam— democracy,  liberty  and  the  free  enterprise  system,  Der^ulate 
our  broadcast  industry. 

I  want  to  thank  the  Subcommittee  on  behalf  of  all  200  ABC  Television  Network 
Affiliates  for  your  concern  for  the  regulatory  problems  which  confront  our  industry. 
Thank  you,  Mr.  Chairman  and  members  of  the  Subcommittee  for  the  opportunity  to 
comment  on  this  vital  legislation,  S.  611  and  S.  622. 


Digitized  by 


Google 


Senator  Ford.  Mr.  Paster? 

STATEMENT  OF  HOWARD  G.  PASTER,  LEGISLATIVE  DIRECTOR, 

UNITED  AUTOMOBILE,  AEROSPACE  &  AGRICULTURAL  WORK- 
ERS OF  AMERICA,  WASHINGTON,  D.C. 

Mr.  Pastbb.  Thank  you  very  much,  Mr.  Chairman. 

Did  you  say  that  the  full  text  will  be  included  in  the  record? 

Senator  Ford.  That  is  correct,  sir. 

Mr.  Paster.  Thank  you. 

We  believe,  Mr.  Chairman,  that  the  broeidcast  industry  requires, 
indeed  demands,  continued  regulation  by  the  Federal  Government. 

We  think  that  S.  611  introduced  by  the  chairmsm  of  the  subcom- 
mittee and  chairman  of  the  full  committee  is  the  best  of  the 
various  bills  that  have  been  proposed  and  put  forward,  either  in 
this  body  or  in  the  House,  to  revise  the  1934  act,  which  clearly  does 
need  revision. 

UAW,  with  its  1.5  million  active  members,  takes  a  deep  interest 
in  the  revision  of  the  Communications  Act.  It  is  our  ju<^ment  that 
our  members,  alot^  with  all  Americans,  have  a  vital  mterest  in 
this  issue  if  they're  going  to  be  able  to  be  aware,  alert,  informed, 
when  it  comes  to  exercising  their  rights  in  the  democratic  process. 
This  is  why  we  believe  that  the  broadcast  media  should  continue  to 
be  required  to  adhere  to  a  public  interest  standard. 

I  would  like  to  briefly  mention  certfiin  points  and  distinguish 
between  S.  611  eind  S.  622,  and  some  of  the  issues  raised  by  Mr. 
Bohi  and  others. 

The  UAW  opposes  indefinite  license  terms  for  radio  or  television. 
We  would  support  some  lengthening  of  license  terms  to  alleviate 
the  heavy  workload  of  the  Commission,  but  with  longer  terms 
should  come  FCC  authority  to  revoke  a  license  at  any  time  during 
the  license  period  for  sufficient  cause.  Sufficient  cause  may  be 
violations  of  the  fairness  doctrine,  or  equal  time  rule,  repeated 
failure  to  meet  equal  empl(wment  opportunity  requirements,  viola- 
tion of  labor  laws,  or  other  Federtd  statutes. 

The  point  is  that  any  lengthening  of  license  terms  must  be 
consistent  with  the  requirements  for  effective  public  oversight. 

We  believe  a  5  percent  random  audit  of  radio  licenses  in  S.  611 
we  believe  to  be  inadequate.  A  probable  20-jrear  gap  between 
formed  public  reviews  of  station  operation  is  simply  too  great  to 
assure  a  broadcasting  in  the  public  interest. 

The  proposal  in  S.  622  for  graduated  license  terms  according  to 
market  size  appears  on  its  face  to  be  a  good  one.  The  revocation, 
however,  must  be  possible  at  any  time  during  the  term  for  suffi- 
cient cause.  S.  622  suggests  staggered  renewal  dates  for  television 
licenses  in  each  market.  This  is  an  excellent  proposal  which  should 
be  extended  to  radio. 

Comparative  hearings  on  new  licenses  serve  an  important  public 
purpose.  That  is,  to  assure  the  best  prospective  licensee  is  awarded 
the  license.  This  should  insure  that  the  public  gets  the  best  possible 
service. 

We  do  think  license  renewal  should  be  automatic  if  the  licensee 
has  performed  up  to  promise  and  if  certain  other  criteria  are  met. 
Once  it  has  been  determined  that  the  licensee  has  fulfilled  his  or 
her  duty  as  a  trustee,  predicated  on  clearly  enunciated  standards. 
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and  if  there  are  no  legitimate  challenges  based  on  prior  pertonn- 
ance,  the  license  should  be  automatically  renewed. 

S.  622  would  implement  such  a  plan,  thereby  benefiting  responsi- 
ble broadcasters,  while  at  the  same  time  leaving  substandard  oper- 
ators open  to  a  challenge  and  subsequent  loss  of  license. 

The  criteria  for  having  substantially  met  community  problems 
needs,  and  interests  would  however  have  to  be  stated  more 
precisely. 

The  UAW  does  support  the  concept  of  a  public  resource  use  fee. 
Such  a  fee  should  have  been  put  into  effect  in  1934.  As  it  is, 
broadcasters  now  use  a  public  resource  to  make  millions  of  dollars 
annually  without  paying  a  fee  for  their  utilization. 

To  us,  this  is  not  unlike  letting  oil  companies  drill  for  oil 
public  land  without  paying  royalties— something  that  I  know 
Congress  would  not  agree  to  in  any  circumstance. 

Like  a  royalty,  the  fee  should  reflect  the  value  of  the  publii 
resource  to  the  user,  or  the  fair  market  value  of  the  benefit  coi 
ferred.  We  would  submit  to  the  committee  that  the  revenues  col- 
lected through  the  public  resource  fee  be  used;  First,  to  meet  the 
total  cost  of  regulation:  second  to  finance  adequate  public  participa- 
tion in  Commission  proceedings,  including  license  granting  and 
renewal  proceedings  where  necessary  and  appropriate;  and  third, 
to  help  finance  minority  acquisition  of  broadcast  properties. 

Although  neither  S.  611  nor  S.  622  addresses  this  important  issi 
specifically.  Federal  communications  law  should  place  more  sti ' 
gent  limitations  on  ownership. 

I  say  to  you.  Senator  Pressler,  in  regard  to  your  opening  com*! 
ments,  that  we  are  concerned  about  concentration — media  concen*. 
tration — in  terms  of  the  availability  to  the  public  of  diverse  pointe'' 
of  view. 

To  those  ends,  the  three  major  networks  should  be  more  strictly, 
limited  in  the  number  of  broadcast  properties  they  may  own.  No 
single  entity  should  be  permitted  to  own  more  than  three  AM, 
three  FM,  and  three  television  stations,  and  nor  more  than  one  of 
each  in  any  market. 

These  limitations  would  promote  diversity,  encourage  competi- 
tion, help  reverse  the  trend  toward  media  ownership  concentration, 
and  open  up  new  opportunities  for  entrance  into  this  lucrative 
business,  especially  for  minorities  and  women. 

The  UAW  objects  to  the  elimination  of  the  fairness  doctrine  for 
radio,  as  proposed  in  S.  622.  Rather,  the  fairness  doctrine  should  be 
beefed  up  and  made  to  work  more  quickly  and  effectively, 

It  shouldn't  take  6  months,  or  a  year,  to  get  action  on  a  fairnesS' 
complaint.  Clearly  in  this  instance  justice  delayed  is  justice  denied. 
We  shudder  to  think  of  the  potential  for  abuses  of  communications 
power  which  would  be  possible  without  a  fairness  doctrine. 

Even  now,  the  National  Radio  Broadcaster  Association  is  urging 
its  members  to  run  NRBA-supplied  editorials  calling  for  deregula- 
tion of  radio.  Without  a  fairness  doctrine  in  force,  we  wonder  if  the 
other  side  of  that  issue  would  be  fairly  presented.  We  wonder  what 
other  causes  broadcasters  would  decide  to  promote  collectively 
individually  without  regard  for  opposing  points  of  view  if  there 
were  no  fairness  requirements. 
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A  balanced  presentation  of  controversial  issues  is  the  least  we 
can  ask  from  broadcasters  using  a  scarce  public  resource.  Such  a 
policy  is  essential  in  view  of  the  power  of  the  electronic  media  and 
the  inherent  exclusionary  nature  of  broadcast  spectrum  allocations. 

The  obligation  to  present  news  and  public  affairs  programing 
should  continue  for  radio  and  television.  The  idea  of  eliminating 
this  requirement  for  radio  as  proposed  in  S.  622  is  inconsistent 
with  the  principle  that  democracy  thrives  on  an  informed  and 
aware  public. 

Indeed,  news  and  public  affairs  requirements  should  be  increased 
for  radio  and  TV,  and  some  amount  of  public  affairs  progreuning 
should  be  mandatory  for  every  television  station  every  week. 

This  position  was  officially  expressed  by  the  UAW  as  recently  as 
1976  when  the  union  endorsed  a  projjosal  that  the  FCC  require  at 
least  1  hour  of  weekly  prime  time  public  affairs  programing. 

Public  affairs  material  should  not  be  hidden  in  early  morning 
and  late  night  viewing  times.  It  hould  be  made  available  when  the 
greatest  numbers  of  people  can  take  advantage  of  it. 

The  continued  high  ratings  of  the  CBS  pn^am  "60  Minutes" 
demonstrate  clearly  that  prime  time  public  anairs  programing  is 
not  inconsistent  with  commercifil  success.  Every  community  in  the 
United  States  should  have  a  full-time  radio  service.  Whether  this  is 
^ectuated  by  consolidating  clear  channel  stations,  reducing  chan- 
nel spacing,  or  making  multiple  assignments  on  clear  channels  is  a 
decision  b^t  left  to  the  expertise  of  the  PCC,  consistent  with  the 
requirements  of  international  communications. 

It  seems  of  us  illo^cal  that  S.  622,  which  aims  to  promote  compe- 
tition and  to  maximize  the  availability  of  telecommunications  serv- 
ices, would  forbid  the  authorization  for  new  stations  to  operate  on 
clear  channel  frequencies. 

Mr.  Chairman,  we  are  pleased  to  have  had  this  opportunity  to 
express  our  views  on  S.  611  and  S.  622,  and  we  would  oe  happ^  to 
answer  any  questions  the  members  of  the  subcommittee  might 
have. 

Thank  you. 

[The  statement  follows:] 

Statement  or  Howard  Pasted.  Legislative  Director,  International  Union, 
Unitkd  Automobile,  Abrospack  &  Agricultural  Implement  Workers  of  Amer- 
ica, UAW 

I  am  Howard  Paster,  Legislative  Director  of  the  International  Union,  UAW.  On 
behalf  of  the  UAW,  President  Douglas  Fraser,  Vice-president  Odessa  Komer,  and 
our  1.8  million  active  and  retired  members.  I  appreciate  this  opportunity  to  testify 
on  the  proposed  "Communications  Act  Amendments  of  1979  <S.  611),  and  the 
proposed  "Telecommunications  Competition  and  Deregulation  Act  of  1979"  (S.  622). 

Mass  communications  via  the  electronic  media  intimately  touch  each  one  of  the 
people  we  represent  every  day.  They  want — as  we  believe  all  Americans  do — a 
system  of  telecommunications  that  responds  to  public  needs  and  public  interests. 

We  agree  that  the  passage  of  45  years  and  the  advent  of  technoli^es  undreamed 
of  in  1934  have  resulted  in  the  need  for  modifications  of  our  telecommunications 
laws.  We  are  also  in  general  agreement  with  the  common  philosophy  that  seems  to 
underlie  S.  611  and  S.  622 — that  of  encoura^ng  competition  and  eliminating  unnec- 
essary reffulation — provided  that  the  public  interest  remains  paramount. 

Deregulation  for  its  own  sake,  like  regulation  for  its  own  sake,  is  a  standard  to 
which  the  UAW  is  unalterably  opposed.  In  many  areas  of  American  society,  regula- 
tions are  needed  to  protect  and  enhance  the  quality  of  life.  This  is  clearly  the  case 
in  the  field  of  telecommunications.  It  is  essential  that  we  ensure  through  thoughtful 
and  responsible  regulations  that  broadcasters  will  continue  to  serve  the  public 
interest 
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To  that  end,  we  support  the  maintenance  of  the  "public  trustee"  concept,  and  the  ' 
mandate  that  licensees  operate  in  the  "public  interest,  convenience  and  necessity." 
But,  further  steps  are  necessary  lo  Improve  the  effectiveness  of  the  public  interest 
standard.  The  standard  should  be  made  more  meaningful  and  enforceable  to  the 
point  where  the  FCC  can  revoke  licenses  for  failure  on  the  part  of  public  trustees  to 
fulfill  this  duty,  1 

There  is  evidence  that  a  majority  of  Americans  support  this  kind  of  regulator^ 
standard.  A  recent  survey  in  Los  Angeles  by  the  Center  for  Communications  Polil^j'^^ 
Research  at  the  University  of  Southern  California  found  that  76  percent  stroni^i^^ 
agreed,  and  17  percent  mildly  agreed,  that  there  should  be  a  regular  evaluation  a| 
broadcast  licensees.  Ninety-two  percent  said  renewal  applicants  should  be  judged  on 
how  well  they  have  served  public  needs;  90  percent  favored  maintenance  of  a  public 
interest  standard.'  - 

Our  brief  remarks  today  will  take  the  form  of  a  point -by-point  discussion  of  thu 
salient  features  of  both  S.  611  and  S.  622,  There  are  several  broadcast  provisions  ii 
the  two  bills  with  which  the  UAW  is  in  substantial  agreement.  Others  are  i| 
varying  degrees  unacceptable  to  us. 

The  UAW  opposes  indefinite  license  terms  for  radio  or  television.  Although  thred> 
year  terms  do  not  seem  to  be  unduly  onerous  for  broadcasters,  we  would  support 
some  lengthening  of  license  terms  to  alleviate  the  heavy  workload  of  the  Comnus; 
sion.  But,  with  longer  terms  should  come  FCC  authority  to  revoke  a  license  at  ai||t 
time  during  the  license  period  for  sufficient  cause.  Sufficient  cause  may  be  vioW 
tions  of  the  fairness  doctrine  or  equal  time  rule;  repeated  failure  to  meet  equal 
employment  opportunity  requirements;  violation  of  labor  laws,  or  other  Federal 
statutes.  The  point  is  that  any  lengthening  of  license  terms  must  be  consistent  \ 
the  requirements  for  effective  public  oversight. 

The  5  percent  random  audit  of  radio  licensees  proposed  in  S.  611  is  inadequate.  A) 
cutback  in  the  number  of  annual  reviews  from  one-third  of  the  stations  to  one- 
twentieth  is  too  severe.  A  probable  20-year  gap  t>etween  formal  public  reviews  of 
station  operation  is  simply  too  great  to  assure  broadcasting  in  the  public  interest. 

The  proposal  in  S.  622  for  graduated  license  terms  according  to  market  aias 
appears  on  its  face  to  be  a  good  one.  Revocation,  however,  must  be  possible  at  anf 
time  during  the  term  for  sufiicient  cause. 

S,  622  suggests  staggered  renewal  dates  for  television  licenses  in  each  market 
That  is  an  excellent  proposal  which  should  be  extended  to  radio.  Staggered  tenn». 
would  allow  local  groups  to  review  much  more  effectively  the  operation  of  licensees 
in  their  community. 

Comparative  hearings  on  new  licenses  serve  an  important  public  purpose— that  ia, 
to  assure  the  best  prospective  licensee  is  awarded  the  license.  This  should  ensure 
that  the  public  gets  the  best  possible  service. 

Comparative  hearings  should  be  continued,  but  the  proceedings  could  be  conduct^ 
ed  at  the  staff  level  in  a  more  expeditious  manner.  A  point  system  could  be  usefHal 
in  this  regard.  Points  would  be  awarded  for  different  criteria,  including  extra  points 
for  minority  applicants,  A  minimum  standard  lottery  for  new  assignments,  aa 
proposed  in  S,  622.  would  undoubtedly  result  in  minimum  standard  broadcasting. 

License  renewals  should  be  automatic  if  the  licensee  has  performed  up  to  promise, 
and  if  certain  other  criteria  are  met.  Once  it  has  been  determined  that  the  licensee 
has  fulfilled  his  or  her  duty  as  a  trustee,  predicated  on  clearly  enunciated  stand- 
ards, and  if  there  are  no  legitimate  challenges  based  on  prior  performance,  the 
license  should  be  automatically  renewed.  S.  622  would  implement  such  a  plan, 
thereby  benefiting  responsible  broadcasters,  while  at  the  same  time  leaving  eutntan- 
dard  operators  open  to  a  challenge,  and  subsequent  loss  of  license.  The  criteria  for 
having  "substantially  met"  community  problems,  needs,  and  interests  would,  howev- 
er, have  to  be  stated  more  precisely. 

The  proposal  in  S,  622  that  the  FCC  report  to  Congress  annually  on  "its  progress 
in  eliminating  unnecessary  rules,  regulations,  and  policies"  for  television  seems  td 
us  rather  ironic.  Congress  established  the  FCC  as  a  regulatory  body  to  oversee  the 
operation  of  telecommunications  in  the  United  States.  S.  622  would  now  establish 
an  "ORice  of  Deregulation"  within  the  Commission,  and  have  the  Commission 
function  as  a  dereguiatory  body  al  the  same  time.  Moreover,  new  FCC  rules  and 
regulations  would  be  subject  to  veto  by  either  House  of  Congress. 

In  this,  as  in  other  instances,  the  UAW  opposes  legislative  vetoes  of  regulator; 
actions.  Such  veto  power  is  of  questionable  constitutionality.  Moreover,  we  believe 
Congress  demeans  itself  when  it  begins  to  function  as  a  regulatory  body,  rather 
than  relying  on  the  agencies  which  it  has  created  for  that  purpose. 
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The  UAW  supports  the  concept  of  a  "public  resource  use  fee."  Quite  frankly,  such 
a  fee  should  have  been  put  into  effect  in  1934.  As  it  ia,  broadcasters  now  use  a 
pubhc  resource  to  make  millions  of  doltare  annually  without  paying  a  fee  for  their 
utilization.  To  use,  this  ia  not  unlike  letting  oil  companies  drill  for  oil  on  public  land 
without  paying  royalties.  The  public  resource  use  fee  is  an  idea  whose  time  has 


go  for  three  purpoees;  (1)  to  meet  the  total  cost  of  regulation;  (2)  to  ftnance  adequate 
public  participation  in  Commission  proceedings,  including  license  granting  and  re- 
newal proceeoinsB  where  necreasaiy  and  appropriate;  and  (3)  to  help  Tmance  minor- 
ity acquisition  or  broadcast  properties. 

Although  neither  S.  611  nor  S.  622  address  this  important  issue  specifically, 
Federal  communications  law  should  place  more  stringent  limitations  on  ownership. 
"Diversity  of  ownership"  is  a  purpose  of  S.  611  as  stated  in  Section  101;  S.  622  aims 
to  promote  competition  and  to  prevent  predatory  or  anticompetitive  practices  in 
the  provision  of  telecommunications  services  '  '  *." 

To  those  ends,  the  three  major  networks  should  be  more  strictly  limited  in  the 
number  of  broadcast  properties  they  may  own.  No  single  entity  should  be  oermitted 
to  own  more  than  three  AM.  three  FM  and  three  television  stations,  ana  no  more 
than  one  of  each  in  any  market.  These  limitations  would  promote  diversity,  encour- 
age competition,  help  reverse  the  trend  toward  media  ownership  concentration,  and 
open  up  new  opportunities  for  entrance  into  this  lucrative  business,  especially  for 
minorities  and  women. 

Ascertainment  is  an  effective  way  for  broadcastere  to  receive  input  from  the 
communities  they  serve.  In  fact,  as  Joel  Chaseman,  President  of  the  Post-Newsweek 
broadcast  group  has  remarked,  "Most  responsible  broadcasters  take  the  ascertain- 
ment process  seriously,  regard  it  as  meaningful  and  Tmd  that  it  generates  systemat- 
ic awareness  of  community  needs  and  interests." 

Ascertainment  should  be  retained  for  both  radio  and  TV,  but  in  a  streamlined 
and  more  efficacious  form.  For  example,  ascertainment  could  be  a  public  forum  held 
once  a  year  in  every  community  which  receives  broadcast  service.  All  the  local 
stations  would  take  part  in  this  forum,  and  would  develop  their  list  of  problems  and 
concerns  based  on  the  public  discussion.  Various  community  leaders  and  representa- 
tives would  be  invited  to  participate.  This  coordinated,  communitywide  approach 
would  save  individual  stations  time  and  trouble,  and  would  result  in  a  general 
consensus  on  the  important  problems  and  concerns  in  the  community.  This  proceed- 
uig  could  even  be  broadcast  by  stations  on  a  rotating  basis  from  year  to  year.  In  any 
event,  ascertainment  is  a  good  procedure  that  needs  to  be  made  better. 

The  UAW  objects  to  the  elimination  of  the  fairness  doctrine  for  radio  as  proposed 
in  S.  622.  Rather,  the  fairness  doctrine  should  be  beefed  up,  and  made  to  work  more 

!|uickly  and  effectively.  It  shouldn't  take  six  months  or  a  year  to  get  action  on  a 
aimess  compliant.  Clearly,  in  this  instance,  justice  delayed  is  justice  denied. 

We  shudder  to  think  of  the  potential  for  abuses  of  communications  power  which 
would  be  possible  without  a  fairness  doctrine.  E>en  now,  the  National  Radio  Broad- 
duters  Association  is  urging  its  members  to  run  NRBA-supplied  editorials  calling 
for  deregulation  of  radio.  Without  a  fairness  doctrine  in  force,  we  wonder  if  the 
other  side  of  that  issue  would  be  fairly  presented.  We  wonder  other  causes  broad- 
casters would  decide  to  promote,  collectively  or  individually,  without  regard  for 
opposing  pointe  of  view  if  there  no  fairness  recjuirements. 

A  balanced  presentation  of  controversial  issues  is  the  least  we  can  ask  from 
broadcasters  using  a  scarce  public  resource.  Such  a  policy  is  essential  in  view  of  the 
power  of  the  electronic  media,  and  the  inherent  exclusionary  nature  of  broadcast 
spectrum  allocations. 

The  obligation  to  present  news  and  public  affairs  programing  should  continue  for 
radio  and  television.  The  idea  of  eliminating  this  requirement  for  radio,  as  proposed 
in  S.  622,  is  inconsistent  with  the  principle  that  democracy  thrives  on  an  mformed 
and  aware  public. 

Indeed,  news  and  public  affairs  requirements  should  be  increased  for  radio  and 
TV,  and  sone  amount  of  public  affairs  programiiie  should  be  mandatonr  for  every 
television  station  every  week.  This  position  was  officially  expressed  by  the  UAW  as 
recently  as  1976  when  the  Union  endorsed  a  proposal  that  the  FCC  require  at  least 
one  hour  of  weekly  prime  time  public  aHairs  programing.  Public  affairs  material 
should  not  be  hidden  in  the  early  morning  and  later  night  viewing  times.  It  should 
be  made  available  when  the  greatest  numbers  of  people  can  take  advantage  of  it. 
Tlie  continued  high  ratings  of  the  CBS  program  "60  Minutes"  demonstrates  clearly 
that  prime  time  public  affairs   programing   is   not   inconsistent  with  commercial 
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Every  community  in  the  United  States  should  have  full-time  radio  service.  Whet 
er  this  is  effectuated  by  consolidating  clear  channel  stations,  reducing  chann 
spacing,  or  making  multiple  assignments  on  clear  channels  ia  a  decision  best  left 
the  expertise  of  the  FCC  consistent  with  the  requirements  of  international  comm 


hb  to  uB  illogical  that  S.  622,  which  aims  to  promote  competition  and  "1i 
e  the  availability  of  telecommunications  services."  would  forbid  the  author* 
zstion  for  new  stations  to  operate  on  clear  channel  frequencies.  Modification  of  cleia 
channel  operation  is  one  alternative  that  should  remain  open  to  the  Commission  i 
order  to  provide  full-time  local  radio  servie  in  various  areas  of  the  country.  Sue 
action  would  help  "maximize  the  availability  of  telecommunications  services," 
open  up  new  opportunities  for  minority  anf  female  ownership. 

Cable  television  regulations  must  be  designed  to  achieve  efficient  and  adequat 
service,  access  for  all  segments  of  the  public,  and  must  avoid  increasing  the  conf 
of  this  communications  vehicle  by  monopoly  corporationH.  We  are  therefore  plea 
that  both  S.  611  and  S.  622  provide  for  FX^C  regulation  of  the  cable  industry.  ' 
effect  of  the  Supreme  Court  decision  in  the  Midwest  Video  case  should  be  explicitl* 
overruled  by  Congress,  and  cable  access  channels  should  be  mandated  by  the  FCC 

Mr.  Chairman,  we  are  pleased  to  have  had  this  opportunity  (o  express  our  vieww^ 
on  S.  611,  S.  622.  and  the  entire  range  of  broadcast  and  cable  matters  as  they  relate 
to  the  legislation  now  before  this  committee.  ' 

Thank  you. 

Senator  Ford.  Thank  you  very  much,  Mr.  Paster. 
Mr.  Nader? 

STATEMENT  OF  RALPH  NADER,  ESQ.,  WASHINGTON,  D.C. 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

Members  of  the  Subcommittee  on  Communications,  I  would  life.^^ 
to  submit  my  testimony  for  the  record  in  its  entirety  and  summai^ 
rize  it. 

Senator  Fohd,  It  will  be  included  in  its  entirety. 

Mr.  Nader,  I  heard  enough  of  Mr.  Bohi's  statement  to  realize* 
that  a  number  of  basic  issues  are  subject  to  disagreement  among 
the  witnesses  before  this  committee,  and  these  disagreements  arc^ 
based   on   assumptions  that  need  to  be  recognized   more  clearly. 

Mr.  Bohi's  concept  of  freedom  is  our  concept  of  monopoly.  ffiB' 
concept  of  freedom  for  the  broadcasters  is  a  way  of  saying  that  1 
wants  the  broadcasters  to  have  a  monopoly.  He  compares  th» 
broadcasters  with  Senators.  As  I  recall,  Senators  are  up  for  lie 
renewal  every  6  years. 

Furthermore,  Senators  are  not  programed  by  advertisers  and  arfl? 
not  supposed  to  be  profitmaking. 

Furthermore,  there  are  many  Senators  and  they  beam  out  to  the- 
public  a  variety  of  views,  like  a  TV  station,  unlike  the  commenta-. 
tors  on  network  TV  who  are  the  same  commentators  every  night—, 
the  same  commentators. 

The  concept  that  people  are  watching  TV  at  no  cost  to  the  viewer 
is  also  a  wonderous  rewriting  of  the  laws  of  economics.  The  viewers 
are  paying  for  this  TV  through  higher  costs  of  consumer  products 
that  represent  advertising  outlays,  and  in  the  future  they  will  be 
paying  more  directly  through  a  variety  of  pay-TV. 

The  airwaves  are  also  not  private  property.  When  someone  starts 
a  newspaper,  that  is  private  property.  They  own  it.  They  run  it. 
The  airwaves  belong  to  the  public. 

I  can  certainly  view  Mr.  Bohi's  willingness  to  predict  the  future,, 
but  his  willingness  to  say  what  I  would  do  if  I  was  present  at  the; 
Constitutional  convention  two  centuries  ago  is  quite  a  bold  step. 
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But  then  I  eqjoyed  Mr.  Bohi'B  testimony.  He  seems  to  be  to  broad- 
castii^  what  John  Connelly  is  to  the  oil  industry. 

In  North  Carolina,  for  example,  an  insurance  company  owns  a 
television  station.  He  acts  as  if  these  are  first  amendment  para- 
gons. This  is  an  insurance  industry  owning  a  television  station. 

There  is  a  parent  company  to  a  network  that  is  involved  in 
militate  contracting.  ITT  wanted  to  take  over  ABC  and  it  could 
have  if  it  wasn't  for  the  vigilance  of  some  members  of  the  FCC, 
including  Nicholas  Johnson,  at  the  time,  and  the  vigilance  of  the 
Justice  Department. 

One  could  only  have  wondered  what  kind  of  coverage  ABC  would 
have  given  the  i'1'1'  scandal  that  ended  up  before  ihia  Congress. 

Now  the  biggest  gap  in  the  testimony  of  the  broadcasters  is  that 
somehow  they  don't  allocate  a  place  for  the  audience.  The  audience 
is  something  to  be  beamed  to,  to  be  talked  to,  and  to  be  delivered  to 
the  advertisers.  But  the  audience  owns  this  resource.  It  belongs  to 
the  public.  And  it  is  important  for  the  audience  to  have  a  role  on 
and  through  the  very  media  that  it  is  being  subjected  to. 

That  is  why  some  new  thinking  is  required.  It  isn't  really  new 
thinking;  it  is  simply  breaking  through  the  assumptions  that  the 
broadcast  industry  has  inflicted  on  the  public. 

The  eissumption  is  that  if  they  get  a  license,  they  keep  it  all  24 
hours  a  day.  Why  is  that  not  a  questionable  assumption? 

Now  before  I  get  to  my  main  proposal,  I  would  like  to  make  two 
other  points: 

The  meeming  of  the  public  interest  standard:  The  public  interest 
standard  is  supposed  to  guarantee  viewers  and  listeners  exposure 
to  social,  political,  esthetic,  moral,  emd  other  ideas  euid  experiences. 
The  standard  is  supposed  to  insure  not  only  that  the  public  can 
choose  from  among  diverse  communication  highways,  but  also  that 
each  highway — that  is,  each  station — offers  diverse  programit^. 

We  realize  that  past  FCC's,  captors  of  the  broadcasting  industry, 
retarded  the  development  of  cable  television  by  distorting  the 
public  interest  standard  to  suit  the  broadcasters'  needs. 

That  simply  reflects  an  imbalance  of  power.  That  is,  the  audience 
is  never  adequately  represented  in  the  lobbying  tussle  before  the 
FCC  and  before  the  Congress  in  those  years.  But  rather  than  call 
on  Congress  to  curtail  the  public  interest  standard  as  a  result,  we 
urge  this  subcommittee  to  enact  a  more  clearly  defined  standard, 
one  that  guarantees  the  audience  its  right  to  diversity  and  man- 
dates the  unfettered  development  of  broadcast,  cable,  and  satellite 
hardware. 

Second,  regarding  the  so-called  marketplace  forces  that  are  sup- 
posed to  give  us  diverse  and  responsible  broadcasting  and  accessi- 
ble broadcasting:  S.  622'3  relieuice  on  an  illusory  marketplace  char- 
acterized by  monopoly  power  on  the  one  hand,  and  disenfranchised 
consumers  on  the  other,  can  only  carry  us  into  a  communications 
future  determined  by  a  handful  of  corporate  interests  that  control 
the  market. 

The  classical  free  market  model  simply  does  not  match  at  all  the 
existing  structure  of  the  broadcasting  industry. 

Third,  I  think  it  is  important  to  distinguish  between  the  manag- 
ers of  the  broadcasting  industry  and  the  reporters.  Reporters  have 
told  us  on  many  occasions  that  their  work  heis  been  facilitated, 
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leir  work  has  been  able  to  be  bolder  because  of  the  public  interest 
standard,  because  of  the  fairness  standard. 

Indeed,  the  role  of  reporters  and  the  support  they  are  going  to 
get  comes  a  great  deal  from  an  informed,  articulate,  and  organized 
audience,  and  it  is  in  this  kind  of  movement  rather  than  from  often 
ultrasecure  managers  seeking  a  replication  of  record  profits  from 
year  to  year. 

In  short,  a  power — to  be  responsible — often  has  to  be  insecure;  it 
has  to  be  able  to  lose  its  power,  to  be  responsible.  And  1  don't  see  a 
monopoly  power  as  one  that  is  responsible  in  any  way,  shape,  or 
manner  under  that  framework, 

We  are  disappointed  that  neither  bill  boldly  addresses  the  grow- 
ing concentration  of  ownership  in  the  broadcast  media.  Today, 
more  than  68  percent  of  all  stations  are  owned  by  companies  that 
hold  two  or  more  television  licenses  in  the  top  50  markets. 

The  growing  concentration  of  media  ownership  runs  contrary  to 
the  first  amendment,  which  rests  on  the  assumption  that  the 
widest  possible  dissemination  of  information  from  diverse  and  an- 
tagonistic sources  is  essential  to  the  public  welfare. 

In  fact,  the  first  amendment  is  bandied  around  a  great  deal  as  if 
it  is  the  prerogative  exclusively  of  broadcasters.  The  audience  has 
first  amendment  rights,  too.  The  broadcasters  have  gone  so  far  in 
their  denial  of  adequate  first  amendment  rights  to  the  audience 
that  they  have  given  a  cat — literally,  Morris  the  Cat — greater  , 
access  time  on  television  to  reach  the  American  people  than  all  the  * 
access  time  on  television  that  the  American  people  have  had  via 
the  television  networks. 

Such  is  the  absurdity  of  the  present  situation.  Morris  the  Cat  has ' 
more  access,  or  had  more  access  to  the  people  of  this  country  on 
network  television  than  200  million  Americans. 

One  can't  say  that  Morris  the  Cat  was  selling  an  idea  as  impor- 
tant as  many  of  the  ideas  that  Americans  would  be  interested  in 
discussing.  ^ 

This  brings  me  to  my  last  point,  which  is  the  proposal  which  I 
hope  will  appeal  to  people  of  both  liberal  and  conservative  persua- 
sions, the  proposal  for  Congress  to  establish  the  mechanism  that 
will  create  a  nongovernmental,  nontax-supported  citizen  group 
which  we  call  Audience  Network. 

The  public  interest  standard  and  diversity  of  ownership  standing 
by  themselves  are  insufficient  to  give  viewers  and  listeners  a  role 
in  telecommunications  policymaking  and  programing.  For  years, 
the  broadcasters  and  advertisers  have  acted  as  organized  communi- 
ties, which  is  their  right,  getting  what  they  want  from  Congress 
and  the  FCC,  and  giving  what  they  want  to  the  disorganized 
public — the  public,  one  must  add,  that  pays  the  media's  and  adver- 
tiser's bills. 

Though  broadcast  executives  talk  knowingly  of  what  the  public 
wants,  the  members  of  the  public  themselves  have  never  been 
granted  time  on  their  own  airwaves  to  program  what  they  want. 

By  the  same  token,  viewers  and  listeners  have  been  without  the 
capability  to  develop  an  organized  community  of  their  own  to 
influence  public  policy. 

With  Congress  seeking  to  rewrite  communications  l^slation,  the 
creation  of  such  an  organized,  informed  constituency  of  viewers 
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and  listeners  is  not  only  an  urgent  necessity  but  is  also  within 
reach. 

To  organize  and  mobilize  the  audience  you  in  Cot^press  can 
create  the  framework  for  a  national  institution  of  viewers  and 
listeners — let's  call  it  Audience  Network.  Audience  Network  would 
be  a  congressionally  chartered  nonprofit  corporation.  It  would 
serve  as  the  audience's  "community  intelligence."  It  would  repre- 
sent the  interest  of  its  members  before  the  FCC,  the  courts,  and 
Congress  itself,  wherever  broadcast  poli(r|'  is  made. 

Any  citizen  could  become  a  member  of  the  Audience  Network  by 
contributing  a  modest  amount — say  $5 — in  dues  annually  to  the 
orgEuiization.  The  members'  contributions  would  constitute  Audi- 
ence Network's  basic  source  of  funding,  and  the  group  would  re- 
quire no  expenditure  of  tax  dollars. 

The  Audience  Network  would  be  governed  democratically.  Mem- 
bers would  elect  delegates  who  in  turn  would  elect  a  board  of 
directors  to  decide  what  projects  the  group  would  pursue.  With  a 
staff  of  audience  specizdists,  lawyers,  economists,  and  scientists,  the 
Audience  Network  for  example  could  advocate  broadcast  reform 
measures,  litigate  cases,  conduct  economic  studies,  provide  healUiy 
on-the-air  critiques  of  broadcaster  performance,  and  suggestions  for 
improvement — or,  via  local  chapters,  monitor  children  s  program- 
ingon  local  stations. 

The  Audience  Network  would  provide  a  flow  of  ideas  and  imagi- 
nation from  the  people  of  this  country  into  their  communications 
system.  But  audience's  primary  organizing  tool — organizing  and 
educating  tool  would  be  air  time.  Congress  would  grant  30  minutes 
of  time  on  each  radio  and  television  station  each  day  during  prime 
time  television  and  drive  time  radio. 

During  its  time  slot,  the  Audience  Network  would  inform  the 
public  about  the  organization's  activities,  discuss  media  reform 
issues,  or  air  a  variety  of  programs  that  it  professionally  produced 
or  obtained. 

With  its  financial  resources  and  its  access  to  air  time.  Audience 
Network  could  also  provide  central  production  facilities  and  act  as 
a  time  broker  for  other  nonprofit  groups  that  wish  to  produce  and 
air  prc^ams. 

Senator  Ford.  Mr.  Nader,  I  know  you  recognize  the  rule,  even 
though  you  are  representing  the  public.  The  red  light  is  on. 

Mr.  Naoer.  Can  I  finish  the  paragraph? 

Senator  Foro.  Yea. 

Mr.  Nader.  Reporters  and  writers  would  find  a  more  exciting 
environment  in  which  to  work,  and  commercial  broadciisters  pro- 
fessional pride  would  increeise,  as  a  more  informed  and  critical 
audience  led  them  to  produce  higher  quality  programing. 

Thank  you. 

[The  statement  follows:] 

Statsment  of  Ralph  Nader 

Mr.  Chairman,  members  of  the  subcommittee,  thank  you  for  the  opportunity  to 
testify  on  the  future  congressional  policy  on  broadcasting. 

The  First  Amendment  recognizes  communication  among  citizens  as  the  comer- 
stone  of  democratic  government.  Yet  increasing  concentration  of  control  over  com- 
munications technology  since  1934  has  made  most  persons  second  class  citizens 
under  the  First  Ajmendment.  Ordinary  citizens  can  speak  to  their  neighbors,  but 
they  cannot  speak  to  millions  of  their  fellow  Americans  through  the  electronic 
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media  unless  they  pay  a  giant  toll  and  obtain  the  pennisaion  of  giant  corporations. 
On  the  other  hand,  the  powerful  few— ABC,  CBS,  NBC,  Weatinghouee.  Post^-News- 
week — can  use  their  constitutional  rights  to  command  national  audience  and  decide 
the  price,  fretjuency,  and  uee  of  communications  systems  with  global  reaches.  This 
gross  inequality  of  access  forces  the  public  to  rely  on  a  few  corporations  perceptions 
of  aoclety.  politics,  the  arts,  and  the  public  itself,  A  democracy  cannot  long  survive  if 
information  sources  and  access  remain  so  limited. 

Recent  technological  advances  have  placed  us  at  the  edge  of  a  communications 
revolution,  A  decentralized,  diverse  communications  future  is  within  our  reach.  In 
that  future,  cities,  towns,  villages,  unions,  students,  artists,  citizen  groups,  and  other 
interests  will  have  access  to  their  own  television  channels.  Communications  satel- 
lites, the  harbingers  of  a  dazzling  abundance  of  instant  communications,  will  revolu- 
tionize the  adage  that  "information  is  the  currency  of  democracy."  Instead  of  being 
more  recipients  of  what  a  few  lar^e  corporations  beam  to  them,  citizens  can  became 
active  themselves  in  the  communications  process.  No  longer  will  viewers  and  listen- 
ers be  told  that  if  they  dislike  the  programs  they  must  turn  off  their  sets.  The 
choices  will  be  far  more  numerous,  more  affirmative,  and  the  difference  between 
programs  more  genuine. 

But  none  of  this  is  automatic.  The  1934  Communications  Act  is  inadequate  to 
foster  diversity  and  decentralization  1  have  just  described.  We  need  new  legislation 
to  guarantee  a  communications  system  of  broadcast,  cable,  and  satellite  facilities 
that  will  directly  serve  the  interests  of  the  public— not  the  interests  of  monopolists 
whose  power  has  grown  under  the  current  Act,  New  legislation  must  give  citizens  a 
greater  role  in  communications  policymaking  and  proeramming.  It  must  guarantee 
a  broad  right  of  public  access  to  the  airwaves  and  to  cable  systems,' 

We  believe,  however,  that  the  public  interest  standard  should  remain  the  comer- 
stone  of  telecommunications  policy.  The  airwaves  are  a  scarce  public  resource,  and, 
despite  their  highly  profitable  exploitation  by  private  entrepreneurs,  they  remain 
public  property.  Forty-five  years  ago.  Congress  recognized  the  fundamental  rkhts  of 
the  public  in  the  electromagnetic  spectrum  when  it  rejected  outright  sale  of  space 
on  that  spectrum,  and  empowered  the  FCC  to  grant  three-year  broadcast  licenses 
only  if  the  "public  interest,  convenience,  and  necessity"  would  be  served  thereby. 
likewise,  a  unanimous  Supreme  Court  has  declared  that  the  "rights  of  the  viewers 
and  listeners,  not  the  rights  of  the  broadcasters  '  *  *  are  paramount."  Red  Lion 
Broadcasting  Co.  v.  F.C.C.  395  U.S.  367.  390  (1969), 

The  public  interest  standard— and  Its  corollaries,  the  Fairness  IDoctrine  and  the 
Equal  Time  Rule — have  enabled  citizen  groups  to  challenge  stations  that  have 
allegedly  provided  prejudicial  or  inadequate  coverage  of  events,  racial  groups,  or 
issues  of  public  concern  in  a  community.  Though  few  of  these  challenges  ever  reach 
the  FCC  many  of  them  have  resulted  in  citizen -broadcaster  agreements  that  have 
improved  the  quality  of  local  programing.  By  extending  the  license  terms  for  radio 
and  television  stations.  S.  611  and  S.  622  r^uce  the  opportunities  for  viewers  and 
listeners  to  hold  accountable  the  businessmen  who  profit  by  using  the  public's 
airwaves. 

The  public  interest  standard  guarantees  viewers  and  listeners  exposure  to  social, 
political,  esthetic,  moral,  and  other  ideas  and  experiences.  It  insures  not  only  that 
the  public  can  choose  from  among  diverse  communications  highways,  but  also  that 
each  highway  offers  diverse  programing.  We  realize  that  past  FCC  s,  captors  of  the 
broadcasting  industrv.  retarded  the  development  of  cable  by  distorting  the  public 
interest  to  suit  broaacasters  needs.  But  rather  than  call  on  Congress  to  curtail  the 
pubUc  interest  standard  as  a  result,  we  urge  this  subcommittee  to  enact  a  more 
clearly  defined  standard — one  that  guarantees  the  audience's  right  to  diversity,  and 
mandates  the  unfettered  development  of  broadcast,  cable,  and  satellite  hardware. 

Neither  S.  611  nor  S,  622  eliminates  the  words  of  the  public  interest  standard 
contained  in  section  307  of  the  1934  Communications  Act.  In  fact,  S,  611  retains  the 
substance  of  the  standard  as  welt:  Both  radio  and  television  stations  must  continue 
to  provide  news  and  public  affairs  programine,  keep  program  logs,  and  adhere  to 
the  Fairness  Doctrine  and  the  Equal  Time  Rule.  By  contrast,  section  333  of  S.  622 
would  effectively  repeal  the  public  interest  standard  as  it  applies  to  radio.  That 
section  prohibits  the  FCC  from  requiring  radio  stations  to  provide  news  and  public 
affairs  prop'aming,  adhere  to  the  Fairness  Doctrine,  or  ascertain  the  problems, 
needs,  and  interests  of  their  service  areas. 


'  Given  cable's  manopoly  status  in  a  community,  public  e 
auaranlee  diverse  sources  of  informalion  lo  homes  wired  inb 
insure  cable  access  is  eepecially  urgent  in  the  wake  o(  the  Supi 

Midwest  Vidro  Corp.  (Apr.  2,  1979).  which  barred  the  FCC  from  requiring  cable  operators  b 
provide  BCCeea  channels.  S.  622's  provision  Tor  leased  access  channels  only  if  a  cable  system  "ia  _ 
:e  of  video  pn^aming  in  the  market  it  serves"  inadequate. 
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Section  338  u  symbolic  of  S.  62?b  mupUced  faith  in  an  undefined  "marketplace 
to  advance  the  puMk  intersBt  in  broadcaating.  The  oatioiial  interest  in  an  informed 
riectorate  raquuea  that  ever;  Btaticm  devote  some  time  to  praeenting  local  afiain 
and  inues  of  public  importanoe.  Such  cont«nt-neutral  requireineDtB  do  not  offend 
the  Fint  Ammdment,  givm  the  monopoly  status  each  broadcaater  etijaya  on  his 
frequency,  the  limited  number  of  available  frea^uendea;  the  role  that  government 
has  played  in  eatabliahing  and  protecting  the  existing  broadcasting  scheme;  and  the 
pervasive  impact  of  broadcasting  on  the  values  and  functioning  of  a  democratic 
society.  (Consider,  for  ezam[>le,  its  effect  on  politics  and  government,  education,  art 
and  culture,  and  our  perceptions  of  the  elderly,  minorities,  and  women.) 

S.  622'b  reliance  on  an  iUusoty  marketplace,  characterized  by  monopoly  power  on 
one  hand  and  disenfranchiaed  conaumere  on  the  other,  can  onl^  carry  us  into  a 
communications  future  determined  by  the  handful  of  corporate  interests  that  con- 
trol the  market.  The  claaaica]  free  market  model  simply  does  not  match  the  existing 
structure  of  the  broadcasting  industry.  The  classical  model  talks  in  terms  of  free 
enti^  and  many  firms  operating  oa  a  thin  margin.  By  contrast,  each  broadcasting 
station  monopolizes  its  frequency,  and  television  broadcasters  earned  a  23.3  percent 
return  (before  taxes)  on  sales.  Radio  broadcasters  earned  a  10.4  percent  return.*  (All 
manufKturing  concerns  earned  about  9  percent.)  ■  If  vou  legislate  in  the  mistaken 
belief  that  the  classical  model  applies,  you  will  make  tne  flow  of  information  totally 
dependent  on  the  struggle  of  a  few  companies  to  rngTimiw  profits.  You  will  be 
attaching  a  dollar  value  to  the  diaseroination  of  ideas,  so  that  information  the  media 
find  unremunerative  will  fall  by  the  wayside.  We  cannot  rely  on  this  kind  of 
distorted  marke^ilace  to  ensure  a  well-informed  citizenry,  or  to  expoee  the  majority 
to  minority  points  of  view. 

We  are  disappointed  that  neither  bill  boldly  addresses  the  growing  concentration 
of  ownership  in  the  broadcast  media.  Today  more  than  68  percent  of  all  stations  are 
owned  by  companies  that  hold  two  or  more  television  licenses  in  the  top  50  markets. 
In  the  top  25  markets,  more  than  75  percent  of  all  television  stations  are  owned  by 
companies  Uiat  hold  two  or  more  licenses.  Metromedia,  for  instance,  owns  seven 
atatUKiB  in  the  top  25  markets;  it  controls  the  programing  that  reaches  30  percent  of 
all  households  in  the  top  60  markets — markets  tl^t  account  for  two-thirds  of  all  the 
television  housebolde  in  the  country,  Storer  Broadcasting's  six  stations  reach  one- 
quarter  (rf  the  tap  50  market's  households.' 

GrossKiwnn'sbip  further  reduces  the  number  of  sources  from  which  consumers 
lecrive  inf^imation.  Newspapers  own  about  27  percent  of  all  commercial  television 
stations.  Newspapers  and  publishers  have  also  bought  into  cable  television:  As  of 
1S^6,  they  owned  over  onCHjuarter  of  the  systems  operating  in  the  United  States. 
Broed^atars  accounted  for  the  ownership  of  another  32  percent  of  all  cable  sys- 

Tlie  growing  concentration  of  media  ownership  runs  contrary  to  the  First  Amend- 
ment, which  rests  on  the  assumption  that  the  widest  possible  dissemination  of 
information  from  "diverae  and  antagonistic  sources"  is  essential  to  the  public  wel- 
fare. Auociated  Frets  v.  U.S..  326  U.S.  1,  20  (1945).  Yet  S.  622  actually  permits 
broadcast-cable  and  publishing-cable  cross-ownershin.  And  the  standards  for  license 
renewal  in  both  bills  heavily  favor  the  incumbent  licenseee.  insuring  that  existing 
patterns  of  media  ownership  will  remain  intact.  Legislation  is  needed  to  guarantee 
diverse  information  sources  to  the  American  public.  We  urge  this  subcommittee  to 
make  diversi^  of  ownership  an  integral  part  of  our  telecommunications  policy. 

Given  the  immense  concentration  of  power  that  currently  characterizes  the  broad- 
castiiw  industry,  leaving  the  dissemination  and  content  of  new  technology  to  a 
rigged  market  runs  counter  to  common  sense  and  historical  precedent.  Technology 
does  not  luve  its  own  imperative.  Those  who  control  technology  will  use  every 
available  dollar  to  limit  it,  and  to  keep  its  fruits  scarce.  With  their  reservoirs  of 
capital  and  their  stranglehold  on  the  industry,  the  networks  and  their  parent 
companies  could  assume  a  dominant  role  in  developing  new  technolc^es.  Any  by 
dominating  new  technologies,  the  established  giants  will  continue  to  dominate 
broadcasting.  RCA,  for  example,  has  already  moved  into  satellite  communications. 
Its  recent  <mer  to  provide  local  stations  witn  receiving  dishes  tuned  to  its  satellite 
suggests  plans  to  create  additional  RCA-controlled  networks. 

AL  the  present  time,  the  broadcasting  industry's  control  over  information  means 
that  they  will  to  a  large  extent  determine  how  much  the  public  learns  about  new 
commumcatioas  t«chnology.  Recently,  the  National  Citizens  Committee  for  Broad- 
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caeting.  legislators,  and  leading  citizens  committed  to  improved  media  wrote  tc  the 
networks  askins  for  prime  time  coverage  of  the  proposed  changes  in  the  Communi- 
cations Act.  and  of  developments  in  communications  technolwy.  In  their  replies,  the 
networks  declined  to  accept  our  specific  recommendations.  Except  for  brief  reports 
on  the  ABC  and  CBS  evening  news  pn^nuns,  there  has  been  nothing  in  1979.  No 
network  covered  the  introduction  of  either  of  the  bills  under  consideration  here.  The 
broadcast  industry's  ability  to  determine  the  "newsworthiness"  of  these  issues 
simply  by  not  informing  its  vast  audience  about  them  is  an  awesome  power.  I  would 
estimate  that  not  one  person  in  500  knows  about  the  rewrite,  because  the  electronic 
media  have  failed  to  meet  their  obligations  to  the  public.  And  what  are  the  political 
and  legislative  ramifications  of  this  general  public  unawareness?  Certainly  that 
unawarenees  cannot  harm  or  change  the  industry's  interests.  The  broadcasters  do 
not  responsibly  exercise  the  power  they  already  have;  reducing  the  FCC's  regulatory 
control  over  them  would  simply  increase  their  regulatory  control  over  the  audience. 

The  failure  of  the  media  to  cover  communications  places  a  special  responsibility 
on  this  subcommittee  to  solicit  the  views  of  individual  citizens  and  local  groups  who 
may  not  be  aware  of  the  debate  over  communications  policy—but  who  will  be 
profoundly  affected  by  the  outcome  of  that  debate.  In  particular,  field  hearings 
would  educate  both  the  subcommittee  and  the  public:  the  result  would  be  a  bill  that 
reflects  the  public's  concerns  more  accurately  than  either  bill. 

But  the  public  interest  standard  and  diversity  of  ownership  standing  by  them- 
selves are  insufficient  to  give  viewers  and  listeners  a  role  in  telecommunications 
policvmaking  and  programing.  For  years,  the  broadcasters  and  advertisers  have 
acted  as  organized  communities — getting  what  they  want  from  Congress  and  the 
FIX,  and  giving  what  they  want  to  the  disorganized  public — the  public,  one  must 
add,  that  pays  the  media's  and  the  advertisers'  bills.  Though  broadcast  executives 
talk  knowingly  of  "what  the  public  wants,"  the  members  of  the  public  themselves 
have  never  been  granted  time  on  their  own  airwaves  to  program  what  they  want. 
By  the  same  token,  viewers  and  listeners  have  been  without  the  capability  to 
develop  an  organized  community  of  their  own  to  influence  public  policy.  With 
Congress  seeking  to  rewrite  communications  legislation,  the  creation  of  such  an 
organized,  informed  constituency  of  viewers  and  listeners  is  not  only  an  urgent 
neceaaity,  but  also  within  reach. 

To  organize  and  mobilize  the  audience,  you  can  create  the  framework  for  a 
national  institution  of  viewers  and  listeners — let  us  call  this  institution  the  Audi- 
ence Network.  Audience,  a  congresalonally  chartered  nonprofit  corporation,  would 
serve  as  the  audience's  "community  intelligence."  It  would  represent  the  interest  of 
its  members  before  the  FCC,  the  courts,  and  Congress  itself— wherever  broadcasting 

Klicy  is  being  made.  Any  citizen  could  become  a  member  of  the  Audience  Network 
contributing  a  modest  amount,  say  J5  annually,  to  the  organization.  Members 
contributions  would  constitute  Audience's  basic  source  of  funding;  the  group  would 
require  no  expenditure  of  tax  dollars. 

The  Audience  Network  would  be  governed  democratically.  Members  would  elect 
delegates  who  would  in  turn  elect  a  board  of  directors  to  decide  what  projects  the 
group  would  pursue.  A  power  to  recall  delegates  would  further  ensure  accountabil- 
ity. With  a  stafi'  of  audience  specialists— lawyers,  economists,  and  scientists — the 
Audience  Network  could,  for  example,  advocate  broadcast  reform  measures;  litigate 
a  case  of  racial  or  sex  discrimination  by  a  station  manager;  conduct  economic 
studies;  provide  healthy  on-the-air  critiques  of  broadcaster  performance,  and  sugges- 
toins  for  improvement;  or,  via  local  chapters,  monitor  children's  programing  on 
local  stations.  The  Audience  Network  would  provide  a  flow  of  ideas  and  imagination 
from  the  people  of  this  country  into  its  communication  system. 

But  Audience's  primary  oiganizing  and  educating  tool  would  be  air  time.  Con- 
gress would  grant  the  group  30  minutes  of  time  on  each  radio  and  television  station 
each  day  during  prime  time  (television)  and  drive  time  (radio).'  During  its  time  slot, 
the  Audience  Network  would  inform  the  public  about  the  organization's  activities, 
discuss  media  reform  issues,  or  air  a  variety  of  pro-ams  that  it  produced  or 
obtained.  With  its  financial  resources  and  its  access  to  air  time.  Audience  could  also 
provide  central  production  facilities  and  act  as  a  time  broker  for  other  nonprofit 
groups  that  wished  to  produce  and  air  programs.  Reporters  and  writers  would  find  a 
more  exciting  environment  in  which  to  work.  And  commercial  broadcasters  profes- 
sional pride  would  increase  as  a  more  informed  and  critical  audience  lead  them  to 
produce  higher  quality  programming. 

jience  Network  might  choose  to  break  its  time  inU>  spots  on  a  given  day.  or 
jr  show  at  some  time  other  than  prime  time  or  drive  time.  But  by  granting 
o  prime  time.  Congrem  gives  the  organization  effective  bargaining  power 


Google 


The  Audience  Network,  in  short,  would  serve  as  a  self-funded,  independent, 
ongoing  conununicationB  link  among  viewers  and  listeners.  According  to  a  survey 
conducted  by  the  Annenberg  School  of  Communications  5  months  ago,  the  public 
demands  no  leas.  Three^juarters  of  those  polled  felt  that  "broadcast  time  should  be 
Bet  aside  for  ordinary  people  to  show  their  pn^rams  and  views,"  "It  would  appear," 
the  study  concluded,  "that  were  the  opportunity  available,  a  sizeable  portion  of  the 
population  would  try  their  hand  at  television  communication."  Mr.  Chairman,  we 
urge  Congress  to  reflect  the  will  of  the  people,  and  give  the  public  that  opportunity. 
We  ui^  that  a  very  modest  portion  of  the  public's  airwaves  be  returned  to  the 
public's  control.  Let  the  audience  give  itself  what  it  wants. 

Thank  you. 

Senator  Fobd.  Thank  you.  I  just  couldn't  let  you  go  any  longer, 
since  Father  Geaney  went  off  when  the  caution  light  went  on. 

Father,  I  have  a  question  or  two,  and  then  other  members  will 
have  questions. 

I  have  a  question  for  each  of  the  participants  this  morning,  but, 
Father,  based  upon  your  years  in  the  broadcasting  business,  and 
handling  both  radio  and  television,  do  you  think  the  fairness  doc- 
trine has  stifled  commercial  broadcasters? 

Father  Geaney.  Senator,  I  do  not  think  the  fairness  doctrine  has 
stifled  broadcasters,  and  I  believe  it  is  very  essentifd  for  us  to 
continue  something  of  that  same  nature  in  our  regulatory  work. 
We  have  to  be  able  to  help  people  have  their  views  represented. 
There  are  views  that  perhaps  none  of  us  like  to  hear,  but  they  are 
the  views  of  people  who  are  deeply  concerned  about  the  things  that 
they  feel,  and  fairness  makes  it  possible  for  issues  that  otherwise 
we  would  step  aside  from  to  be  dealt  with. 

I  have  de^t  with  genered  managers  in  cities  like  Washington, 
and  Baltimore — and  we  always  get  the  complaint  from  broadcast- 
ers that,  "we're  being  stepped  on" — with  fairness.  But  the  real 
situation  is  that  controversial  issues  don't  get  raised  often  enough 
so  that  people  understand  what  is  happening. 

I  woidd  say  that  even  these  hearings  that  are  being  conducted 
now  need  to  be  better  understood  by  the  people,  and  I  don't  think 
broadcasters  are  going  to  spend  a  great  deal  of  time  making  sure 
they  are  covered. 

Senator  Ford.  Father,  am  I  correct  in  my  understanding  of  your 
interpretation  of  sustained  time,  that  it  means  progrjim  time  a 
broadcaster  sets  aside  without  attaching  commercials,  for  example, 
religious  programs?  Is  it  my  impression  that  you  want  to  insure,  in 
your  testimony  today,  that  broadcasters  continue  to  practice  the 
practice  of  sustaining  time  as  part  of  the  public  interest  responsi- 
bilities? 

Father  Geaney.  Absolutely.  The  programing  that  I  do  and  the 
programing  that  appears  around  the  country  at  the  present  time  is 
given  by  the  broadcasters  free,  and  that  makes  it  possible  to  do  the 
kind  of  broadcasting  we're  doing. 

What  we  would  like  to  hear  from  the  broadceisters  occasionally  is 
that  the  materials  that  are  to  be  presented  might  be  presented  at 
times  where  audiences  of  lai^r  significance  would  be  able  to  hear 
them. 

At  one  time,  the  cry  was:  "If  you  would  only  produce  decent 
stuff,"  we'd  put  it  on  the  air.  And  we  learned  to  produce  decent 
stuff. 

Now  the  cry  is:  "Gee,  we  just  don't  have  the  time." 
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Senator  Ford.  Mr.  Bohi,  based  on  your  testimony  regarding 
access,  I  take  it  that  you  are  in  favor  of  no  access  for  other 
individuals  or  ideas? 

Mr.  Bohi.  No,  sir,  I  feel  that  the  current  restrictions  and  regula- 
tions should  be  repealed.  I  fee)  that  broadcasting  is  more  identified 
in  the  United  States  with  small-market  broadcasters  such  as 
myself.  Approximately  one-third  of  the  television  stations  of  the 
United  States  are  in  the  top  50  markets. 

There  are  212  registered  television  markets,  80  that  are  ai 
dominated  in  the  United  States. 

So  the  m^ority  of  the  stations  in  the  United  States  are  local 
out  in  the  provinces,  as  you  would  say,  out  in  the  small  markets, 

We  are  the  53d  market,  but  Zanesville,  Ohio,  and  many  other 
small  markets  are  represented  with  television.  And  in  those  com- 
munities, a  television  station  is  the  most  valuable  commodity  that 
that  community  has.  And  if  the  ladies  aid  is  having  a  bazaar,  the 
first  thing  that  they  think  about  is  their  television  station  to  tell 
people  about  it. 

But  what  I'm  saying  is  that  315,  the  fairness  doctrine,  these  are 
things  that 

Senator  Ford.  Let  me  just  say  that  the  local  scoreboard,  as  it's 
called,  comes  on  at  12:45  a.m.  on  a  station  in  my  area  and  it  lists 
all  of  the  good  things  that  are  going  to  be  happening  in  and  around 
the  community. 

Now  there  are  not  very  many  people  awake  at  12:45  a.m.  Maybe 
some  of  the  kids  are,  but  they're  not  going  to  spend  many  nickels' 
and  dimes  at  the  local  bazaar.  J 

Now  what  time  do  you  air  community  service  announcementsIS 

Mr.  Bohi.  We  have  what  we  call  a  community  bulletin  board* 
that  is  broadcast  throughout  the  broadcast  day.  The  normal  com- 
mercial break  position  is  2  minutes.  And  we  use  those  2  minute 
slots,  not  only  for  what  we  call  mini-docs  or  2-minute  public  affairs 
programs,  but  community  bulletin  boards. 

Senator  Ford.  Are  you  the  exception  that  proves  the  rule? 

Mr.  Bohi.  No,  I  don't  think  so. 

Senator  Ford.  How  many  would  you  say  do  that? 

Mr.  Bohi.  I  really  can't  give  you  a  number.  Senator,  but  I  beli( 
far  more  than  what  people  believe. 

Senator  Ford.  If  Congress  were  to  eliminate  the  fairness  doctrine, 
and  other  content-related  regulations  and  substitute  some  form  of 
limited,  you  might  say,  workable  public  access  to  broadcasting, 
would  you  feel  that  the  liberties  of  the  broadcaster  would  still  be  in 
jeopardy? 

Mr.  Bohi.  No,  sir.  I  think  basically  that  the  philosophy  or  tl 
theory  of  the  equal  time  provisions  and  the  fairness  doctrine 
fine.  But  they  are  difficult  to  deal  with  in  the  real  world. 

Let  me,  if  I  might,  cite  an  example. 

ABC  in  North  Carolina  does  not  mean  television;  it  means  alco-, 
holic  beverage  control.  And  North  Carolina  is  basically  a  dry  State, 
with  local  option. 

Senator  Ford.  That's  a  shame,  too. 

Mr.  Bohi.  A  case  in  point  that  happened  to  me  recently,  we  hi 
a  local  option  referendum  to  bring  ABC  stores  into  High  Point-' 
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Traditionally,  the  people  in  North  Cetrotlna  have  staggered  into  the 
polls  and  vested  dry. 

So  there  are  66  Baptist  churches  in  High  Point.  The  dr^  bought 
a  television  schedule  urging  the  population  to  vote  against  this 
particular  referendum. 

Under  the  fairness  doctrine,  it  was  necessary  for  me  to  go  and 
try  to  find  representatives  to  speeik  on  behalf  of  the  wets. 

Well,  there  were  a  lot  of  people  that  wanted  ABC  stores  or 
alcoholic  beverage  control  stores  in  High  Point,  but  nobody  would 
come  on  television  and  talk  about  it. 

So  my  attorneys  informed  me  that  I  had  to  put  pn^ramii^  on 
the  air  in  order  to  meet  the  requirements;  otherwise,  I  would  be 
subject  to  violation  of  that  rule. 

So  we  created  a  public  service  announcement  and  put  it  on  the 
air  telling  the  other  side  of  the  stoi^. 

Well,  what  happened  was  I  had  to  go  and  tiy  to  explain  the 
fairness  doctrine  to  66  Baptist  ministers  at  the  Baptist  Ministers 
Alliance  and  speak  before  them  at  lunch.  And  it  was  kind  of  like 
catching  spears  at  the  Olympics. 

But  that's  the  kind  of  thii^  that  you  run  up  against. 

Senator  Ford.  In  taking  both  sides,  don't  you  have  the  ability  to 
chooee  X  for  this  side  sLnd  Y  for  that  one  and  let  them  put  their 
views  on  your  station?  You  didn't  have  to  go  out  and  fight  66 
Ehaptist  ministers. 

Mr.  BoHi.  The  point  is  that  under  the  fairness  doctrine,  the  way 
it  is  written,  I  have  an  obligation  under  law  to  tell  the  other  side  of 
the  story.  And  I  couldn't  get  anyone  to  come  on  the  station  and 
talk  about  why  we  needed  alcoholic  beverage  control  stores  or  ABC 
stores  in  High  Point. 

Senator  Ford.  Well,  the  station  could  have  had  an  editorial. 

Mr.  BoHi.  We  went  on  the  air  editoriedly  in  favor  of  alcoholic 
beverages.  It  passed.  And  about  a  year  later,  we  were  able  to  get 
mixed  drinks  and  now  we're  able  to  get  liquor  by  the  drink  in  High 
Point. 

Senator  Ford.  Mr.  Paster,  as  a  representative  of  broadcasting 
viewers,  do  you  think  broadcasters  should  have  the  opportunity  to 
experiment  with  deregulation  from  the  fairness  doctrine  euid  equal 
time? 

Mr.  Paster.  No.  We're  very  concerned  about  this.  Mr.  Bohi  point- 
ed out  in  his  prepared  testimony  that  in  many  cases,  broadcasters 
are  Noviding  more  public  interest  broadcasting  than  required  by 
the  FCC.  And  in  some  cases,  they  do  not  have  the  maximum 
number  of  commercials. 

The  fact  of  the  matter  is  that  it  is  regulation  that  causes  this  to 
happen,  and  the  presumption  that  somehow  or  another,  absent 
r^ulation,  that  you  would  have  the  same  amount  of  public  affairs 
programing,  or  have  some  kind  of  commercially  desirable  adher- 
ence to  the  fairness  doctrine  because  it  is  good  business  is  a  gamble 
that  we,  frankly,  are  reluctant  to  take. 

There  are  several  reasons  for  this.  The  first  is  that  it  is  not  a 
wholly  competitive  industry.  It  is  an  industry  in  which  local  broad- 
casters are  frequently  owned  by  large  national  corporations.  The 
local  station  is  a  necessary  profit  center  for  those  conglomerates 
and  they  are  not  going  to  look  favorably,  we  don't  think,  upon  local 


Digitized  by 


Google 


managers  who  are  willing  to  accept  profit  reductions  in 
spiriteid  fashion. 

We  also  think  that  there  is  a  fundamental  principle  at  stake 
here.  The  1934  act  has  not  worked  ideally;  there  are  problems  with 
the  1934  act. 

The  question  is  whether  or  not  in  addressing  those  problems  we 
try  to  improve  the  process  of  regulations  by  giving  the  fXX)  a 
greater  ability  to  cope  with  the  changing  nature  of  the  industry, 
which  has  changed  so  dramatically  since  1934? 

Or  do  we,  alternatively,  walk  away  from  the  Federal  responsibili- 
ty and  deregulate  an  industry  which,  after  all,  is  using  property, 
the  air  waves,  which  belong  to  the  American  people. 

Senator  Ford.  Mr.  Nader,  you  say  that  the  viewers  and  audi- 
ences have  never  been  able  to  organize  themselves  to  influence 
public  policy.  ^ 

Yet,  hopefully,  three  of  our  witnesses  today,  including  you,  repre- 
sent organizations  purporting  to  represent  the  viewers. 

Also,  I  know  of  various  local  groups  around  the  country  orga- 
nized to  achieve  access  or  promote  specific  radio  formats,  and  for 
other  purposes. 

Let  me  ask,  with  such  a  diverse  country,  how  can  one  chartered 
corporation  represent  all  viewers,  or  how  can  you  represent  any  of  i 
the  viewers?  i 

Mr.  Nader,  First,  the  distinction.  Senator,  is  that  this  organiza- 
tion would  have  access,  regular  access,  to  television  and  radio 
stations,  which  other  part-time  advocacy  groups  in  the  communica-. 
tions  area  do  not. 

The  legitimacy  for  the  audience  network  having  such  access  is 
that  it  would  not  only  be  congressional ly  chartered  with  fair  proce-, 
dures,  but  that  it  would  be  open  to  anybody. 

Consequently,  people  who  are  interested  enough  in  joining  such  a 
group  would  be  likely  to  be  very  diverse  representatives  of  our 
society.  There  would  be  people  with,  I  suspect,  quite  strongly, 
people  with  all  kinds  of  views — liberal,  moderate,  conservative, 
people  who  are  concerned  about  pornography  on  television,  which 
would  become,  I  assure  you,  quite  more  rampant  under  deregula- 
tion. 

Just  look  at  the  video  tapes  that  are  now  being  made  for  viewer 
use  as  harbingers  of  what  may  be  transmitted  over  unregulated 
airwaves.  People  are  concerned  with  having  more  focus  on  issues 
such  as  where  our  country  is  going  and  subjects  that  aren't  often  ^ 
covered  by  television,  certainly  not  in  prime  time.  And  people  who| 
are  concerned  about  getting  local  cultural  and  artistic  events  on.) 
local  stations. 

This  30  minutes  per  night  would  do  that.  And  I  think  millions  of  | 
people  in  the  next  5  or  6  years  would  be  part  of  the  audience  , 
network.  I  think  that  people  are  tremendously  interested  in  seeing , 
that  what  they  believe  in  and  what  they're  associated  with  gets  on, 
TV  and  radio.  j 

I  don't  think  that  you  will  have  an  apathy  problem,  and  I  would 
rather  rely  on  a  group  that  is  open  to  all,  that  may  have  several 
million  members  to  represent  the  public  interest  than  to  rely  on  a , 
handful  of  broadcast  executives  holding  monopoly  rights  over 
public  airwaves,  deciding  that. 
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I  think  that  there  is  no  question  that  any  move  for  deregulation 
in  CongresB  for  the  broadcasting  industry  means  that  the  relin- 
quishment of  modest  congressional  regulation,  or  governmental 
regulation  of  the  broadcast  indiutry,  will  mean  massive  broadcast- 
er r^ulation  of  the  audience's  rights. 

It  is  just  shifting  power. 

Senator  Ford.  I  have  an  awfully  hard  time  accepting  the  Govern- 
ment's intervention  in  other  people's  business.  And  it  seems  to  me 
that  your  argument  argues  to  puolic  access  and  not  to  the  Federal 
corporation. 

Mr.  Nader.  That's  right. 

Senator  Ford.  But  you  are  saying  by  an  act  of  Congress,  this 
would  be  mandated,  ^d  it  is  my  view  that  educational  television 
has  come  a  long,  long  way,  and  we  have  been  very  careful  with,  at 
least  in  my  sphere  of  operation,  be  careful  that  it  doesn't  become 
commercial. 

And  we  do  accept  contributions  from  foundations  and  so  forth  to 
put  on  various  and  sundry  programs. 

Mr.  Nader.  And  corporations. 

Senator  Ford.  And  corporations.  That's  true.  They're  about  the 
only  ones  that  have  any  money.  And  we  would  be  glad  to  take  it  as 
fast  as  they  want  to  give  it. 

But  we  also  have  on  educational  television  in  my  area  every 
Friday,  we  have  a  very  hot  political  30-minute  or  hour  progriun, 
Eind  we  bring  sd\  the  candidates  in.  And  we  have  operas,  we  do 
everything  as  it  relates  to  that.  And  now  it  seems  like  we're 
putting  something  on  top  of  educational  television,  as  such. 

Mr.  Nader.  We're  basically  doing  something  quite  different  and 
it  would  apply  to  all  television,  not  just  commercial  television. 

Senator  Ford.  We  would  have  a  chance  or  a  choice,  thoi^h,  this 
other  way. 

It  seems  to  me  what  you're  prop<»ing,  that  30  minutes  at  the 
same  time  on  all  three  stations,  or  maybe  it  would  be  at  different 
times,  that  we  couldn't  watch  anything  else.  It  might  be  well  to  put 
it  on.  If  you  didn't  like  it,  you  could  turn  it  ofl'  and  go  outside  for  a 
change. 

Mr.  Nader.  It  could  be  at  different  times.  It  wouldn't  have  to  be 
at  the  same  time. 

The  distinguishing  characteristic  of  this  proposal  is  that  the 
audience  has  the  slice  of  TV  and  radio  time.  And  an  audience  that 
is  organized  in  such  a  manner  to  be  opened  to  anybody  who  cares 
enough  to  join,  of  whatever  persuasion  with  local  chapters  and 
national  chapters 

Senator  Ford.  This  would  be  an  organization  purported  to  be 
representing  the  public  interest.  And  I  still  go  back,  I  don't  see  how 
you  can  vote  every  night,  represent  all  the  diverse  views  that  are 
out  there. 

I  don't  want  to  monopolize  you. 

Senator  Goldwater? 

Senator  Goldwater.  I  will  pass. 

Mr.  Nader.  It's  no  tougher  than  the  Congress  problem  of  repre- 
senting diverse  views. 

Senator  Ford.  At  least  I'm  up  for  contract,  and  whether  I'm 
approved  or  disapproved,  I  will  know  next  year.  Mr.  Pressler? 
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Senator  Pressler.  I  want  to  thank  the  members  of  the  panel  for 
their  fine  statements.  There  are  two  areas  that  I  want  to  pursue 
very  briefly  here.  One  is  Mr.  Paster,  you  talked  about  your  desire 
not  to  deregulate  certain  aspects  of  the  fairness  doctrine. 

In  radio,  we  have  competition  even  in  many  of  our  smaller 
States.  But  small  radio  stations  are  just  tx^led  in  paperwork  and 
the  ascertainment  necessary  for  license  renewal.  They're  afraid  of 
putting  on  editorials.  Maybe  we  could  reach  a  compromise  euid 
deregulate  the  small  ones  where  there  is  competition. 

Would  you  go  along  with  that? 

Mr.  Paoter.  I  think  a  compromise  makes  sense.  S.  622,  by  estab- 
lishing different  license  terms  for  television,  based  upon  the  size  of 
the  market,  I  think  moves  in  that  direction.  It  says  to  television 
stotions  in  the  small  market,  we're  not  goii^  to  ask  you  to  go 
through  this  process  as  frequently  as  large  stations. 

In  uie  radio  example  you  cite.  Senator,  it  may  be  possible,  and  it 
seems  feasible,  to  establish  the  necessary  two-tier  system  that  seeks 
to  take  into  account  unique  problems  of  small  stations  that  may 
only  broadcast  14  hours  a  day.  But  because  they  often  are  the  only 
one  in  a  small  town,  removal  of  the  fairness  doctrine  entirely 
raises  the  potential  for  subsequent  abuse. 

I  don't  assume  that  every  broadcast  owner  out  there  with  a  small 
stotion  in  a  small  town  is  going  to  abuse  that  right  and  abuse  the 
Eurways.  But  I  would  be  reluctant  to  totally  remove  and  do  away 
with  uie  opportunity  for  the  Federal  Government  to  say:  "You  are 
using  a  public  airway.  We  need  to  have  some  means  of  watehing 
you. 

But  the  notion  that  you  could  have  a  two-tier  system  is  not  out  of 
the  question  for  us. 

Senator  Pressler.  Mr.  Nader,  before  you  came  in,  I  gave  a  little 
speech  about  the  news  in  the  Washington  Post  this  morning  that 
the  largest  media  merger  in  our  counti^'s  history  just  occurred.  As 
a  result,  Gannett  will  own  7  television  stotions,  80  daily  newspa- 
pers, advertising,  and  Canadian  newspapers,  and  other  organiza- 
tions. 

Maybe  we  have  to  have  lar^e  organizations.  Indeed,  we  do.  But  it 
has  reached  a  point  in  the  media  that  it  greatly  concerns  me.  I'm 
very  concerned  about  the  first  amendment,  havii^  drafted  a  shield 
law  when  I  was  in  the  House  of  Representatives  to  protect  the 
papers  of  reporters. 

The  big  media  groups  argue  that  they  actually  improve  papers 
and  improve  local  stations  bv  owning  them. 

What  is  your  reaction  to  that? 

Mr.  Nader.  First  of  all,  the  concentotion  of  power  in  our  country 
has  always  been  suspect,  per  se,  because  it  is  known  that  whatever 
variety  of  performance  may  occur  at  the  beginning  of  the  concen- 
tration build-up  and  the  honeymoon  period,  there  is  an  increased, 
unfettered  control  in  the  heuids  of  a  few  to  damfige  or  deny  the 
rights  of  the  many. 

I  think  that  you  might  see  an  improvement  in  management  and 
computerization  in  some  of  these  newspapers.  But  I  also  think  that 
you  will  see  as  the  years  go  by  growing  homogenization  of  what 
syndicated  columns  are  taken  or  not  taken,  a  growing  editorial 
standard.  And  when  the  chips  are  down — that  is,  when  uiere  is  an 
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issue  before  Congress  such  as  your  bill — you're  not  going  to  see  the 
diversity  of  response  that  you  would  see  if  there  were  single  owner- 
ship patterns,  as  you  will  see  with  conglomerate  ownership  pat- 
terns. 

And  that  is  what  I  think  the  Congress  should  really  be  worried 
about;  that  is,  if  it  does  not  seek  to  further  diversity  and  decentral- 
ization and  audience  rights  in  broadcasting,  that  in  future  years. 
Congress  is  going  to  be  almost  helpless  in  the  hande  of  these 
communications  conglomerates. 

I  mean,  what  is  to  keep  a  major  network  or  television  station 
under  the  deregulation  scheme  from  mercilessly  pilloring  a  Senator 
or  a  Representative  without  the  rights  of  reply. 

I  mean,  you  certainty  have  to  tolerate  that  in  the  newspapers 
because  the  newspapers  are  private  property.  But  you  don't  have  to 
tolerate  that  on  the  Eurwaves  because  the  airwaves  belong  to  the 
people. 

I  cannot  imagine  Einybody  objecting  to  the  principle  of  giving  a 
very  modest  portion  of  the  public  airwaves  to  the  public.  I  mean,  if 
the  broadcasters  are  giving  the  public  what  it  wants,  why  not  let 
the  audience  give  itself  what  it  wants?  Why  not  let  the  audience 
decide  a  more  intelligent  and  expansive  set  of  priorities  for  itself  in 
recommending  to  the  broadcasters  what  it  wants? 

I  can  see  people  disagreeing  about  the  details  of  the  congression- 
al charter  to  this  proposEil,  and  I'm  certainly  willing  to  entertain 
any  ideas  that  will  make  it  as  democratic  and  open  and  responsible 
and  broad  based  as  possible 

But  I  really  cannot  see  an  objection  to  letting  the  audience,  or  a 
representetive  of  the  audience,  have  a  portion  of  broadcEist  time. 

Senator  Pressler.  What  would  prevent  this  from  becoming  con- 
trolled by  a  few  people? 

Mr.  Nader.  It  is  just  like  an  election.  If  only  10  percent  of  the 
people  elect  you  or  vote  in  the  election,  they  are  deciding  the  rights 
for  the  other  90. 

This  is  an  open,  accessible,  vibrant,  locally  based  and  nationally 
based  group.  And  interested  citizens  who  are  willing  to  join  are  the 
ones  who  will  be  able  to  direct  the  vfdues  of  this  group. 

The  important  thing  is  it  is  open  to  anyone. 

Gannett  TV  is  not  open  to  anyone. 

Senator  Pressler.  In  Halberstam's  book  about  the  media  powers 
he  concluded  that  people  who  own  these  big  media  empires,  in 
given  instances,  influence  very  much  the  slant  of  news  stories. 

They  claim  that  they  give  all  their  local  people  complete  auton- 
omy. 

What  is  your  view  of  that  claim? 

Mr.  Nader.  Sir,  it  reminds  me  of  the  Harvard  Law  School,  where 
you  had  the  freedom  to  roam  in  an  intellectueil  cage.  You  know, 
the  framework  is  so  narrow  that  the  concept  of  autonomy  is  ex- 
tremely narrowly  defined. 

Just  to  give  you  £in  illustration,  from  time  to  time,  I  get  a  notice 
from  a  North  Carolina  broadcast  station  and  they  give  me  a  copy 
of  an  editorial  excoriating  me  and  they  say,  well,  if  you  want  to 
reply,  you  are  free  to  reply.  Just  come  down  to  North  Carolina  and 
we  will  put  you  on. 
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It  turns  out  this  station  is  owned  by  an  insureince  company.  And 
one  C£tn  envision,  for  example,  criticizing  the  insurance  industry 
and  then  coming  back  and  getting  a  letter  in  the  mail  from  this 
television  station  describing  the  editorieU  and  saying,  OK.  Now  if 
they're  saying,  OK,  go  down  to  North  Carolina  for  a  l-minute 
rebuttal,  if  there  was  an  audience  network  in  this  country  and  if 
there  were  local  chapters,  that  audience  network  on  its  30  minutes 
could  deal  with  the  fairness  issue. 

That  audience  network  as  an  advocate  could  deal  with  trying  to 
make  the  coverage  more  broad  based,  regardless  of  what  the  sub- 
ject is  and  who  the  person  is — right  wing,  left  wing,  moderate, 
whatever. 

Senator  Ford.  May  I  interject  something?  You  came  to  Ken- 
tucky, Ralph,  and  stuck  it  in  my  ear  pretty  good.  And  I've  had  an 
awful  hard  time  getting  before  that  student  body  again  to  try  to 
defend  myself. 

So  that  seems  to  be  similar  to  your  problem  in  North  Carolina. 

Mr.  Nadsr.  I'm  sure  they  would  invite  you  to  speak. 

Senator  Ford.  I  know.  But  it  is  later  on.  You  know,  I  can't  get 
back  there  while  it  is  current. 

Mr.  Nader.  Well,  you  can  get  back  there  much  more  than  I  can. 

Senator  Ford.  I  just  wanted  to  let  you  know  that  I  knew  you 
were  there. 

Senator  Schmitt.  Is  the  chairman  saying  that  unfairness  is  a 
two-way  street? 

Senator  Ford.  Yes. 

Mr.  Nader.  As  long  £is  it's  a  two-way  street,  that's  fine.  That's  all 
we're  asking  for,  is  a  two-way  street. 

Senator  Ford.  But  it's  going  once  this  way,  and  then  you've  got 
to  go  over  two  blocks  and  then  come  back  to  get  back  there. 

Mr.  Nader.  That's  true,  you  can't  be  at  the  same  place  at  the 
same  time  all  the  time. 

I'm  sure  the  comments  you  made  regarding  my  position  are  not 
susceptible  to  my  rebuttal,  either. 

Senator  Ford.  But  I've  never  said  anjrthing  unkind  to  you  yet. 

Mr.  Nader.  You've  just  done  a  number  of  unkind  things  about 
our  positions. 

Senator  Ford.  But  I  want  you  to  know  that  I  remember  what 
you  said  about  me.  I  had  just  taken  a  position  here,  and  I  wanted 
you  to  know  that  I'm  going  back  to  the  university's  CEunpus  shortly. 

Mr.  Nader.  That's  just  healthy  free  speech.  We're  talking  about 
broadcasting. 

Senator  Ford.  I  understand.  But  I  just  want«d  to  get  something 
in  here  to  let  you  know  that  this  is  similar  to  North  Carolina, 
when  they  jab  at  you  and  they  say,  come  to  North  Carolina  and 
you  will  have  equal  time.  Well,  you  come  to  Kentucky  and  jam  it 
to  me,  and  I  can  get  equal  time  if  I  can  get  there.  I  have  to  be  up 
here,  also. 

Mr.  Nader.  But  you  live  there. 

Senator  Ford.  You  can  go  to  California  and  do  the  same  thing. 
Well,  I  won't  get  into  that. 

Mr.  Nader.  The  issue  is  use  of  the  public  airwaves.  That's  what 
we're  talking  about. 
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Senator  Ford.  I  understand  what  it  is.  It  is  still  freedom  of 
speech  and  a  few  other  things,  and  access. 

Senator  Pressler.  I  have  no  further  questions  at  this  time. 

Senator  Warner.  I  will  pass. 

Senator  ScHMrrr.  Gentlemen,  one  of  the  issues,  and  probably  one 
of  the  toughest  issues,  that  you  have  talked  about  and  that  we 
have  to  struggle  with  relates  directly  to  first  amendment  rights. 
The  first  amendment  has  never  been  reaillrmed  for  broadcasting  in 
a  eignificant  way. 

And  Mr.  Nader,  I  notice  in  your  statement — and  I  apologize  for 
not  getting  here  in  time  for  everybody's  statement — that  you  do 
not  feel  that  the  public  interest  regulations  offend  the  first  amend- 
ment, given  the  monopoly  status  each  broadcaster  enjoys  on  his 
frequency. 

But  don't  newspapers,  which  have  specific  first  emiendment 
rights,  enjoy  monopoly  status  either  in  time  of  day  or  just  because 
they're  the  only  newspaper?  Should  we  require  public  interest 
standards  for  newspapers? 

Mr.  Nader.  The  difference  is  that  newspapers  are  considered 
private  property  and  the  Eurwaves  are  considered  public  resources. 
That  is  really  the  difference.  In  addition,  the  broadcasters  are 
getting  a  free  ride.  They  are  paying  virtually  nothing  for  this 
extremely  lucrative  right  that  the  Government  extends  to  them  as 
a  trustee  for  the  public,  caretaker  of  the  airwaves. 

Senator  ScHMrrr.  Let's  keep  the  economics  out  of  it.  Let's  stick 
with  the  principle  of  the  first  amendment.  Do  you  believe  that 
because  the  eiirwaves  are  public  property,  somehow  or  another 
there  is  a  stark  distinction  t^tween  that  and  the  newspapers  which 
are  private  property  and  as  a  result,  the  first  amendment  should 
not  apply  to  the  airwaves? 

Mr.  Nader.  The  first  amendment  does  apply.  It  applies  to  every- 
body in  this  country.  It  even  applies  to  corporations. 

llie  question  is,  what  additional  standards  of  fairness  are  to  be 
applied,  so  that  the  audience,  the  people  out  there,  the  politicians, 
the  consumers,  the  taxpayers,  have  their  first  emiendment  rights 
protected.  It  is  a  matter  of  trying  to  develop  an  equitable  system 
that  will  protect  all  first  amendments  rights  and  not  just  the  first 
amendment  rights  of  the  broadcasters. 

Senator  Schmftt.  You  don't  think  that  the  first  amendment 
rights  of  the  people  are  protected  in  a  wide  variety  of  other  ways, 
including  the  electoral  process? 

Mr.  Nadeh.  We're  tanking,  however,  about  the  broadcasting  chan- 
nels. You  can't  say,  well,  the  first  amendment  rights  of  people  vis- 
a-vis NBC  are  protected  because  they  can  elect  Senators.  I  think 
we  have  to  take  the  broadcast 

Senator  Schmitt.  Don't  you  think  the  rights  of  the  public  are 
protected  because  they  can  elect  representatives  and  send  them  to 
the  State  houses,  city  councils,  and  the  Congress? 

Mr.  Nader.  No.  On  your  theory,  individuals  would  not  have  to 
have  first  amendment  rights  because  they  elect  Senators  and  Rep- 
resentatives and  l^islators  that  do  have  first  amendment  righte. 

Senator  Schmitt.  No,  I'm  sorry.  You're  putting  words  in  my 
mouth.  I  said,  don't  you  think  that  process  is  an  expression  of  the 
firet  amendment  r^hts  of  the  people? 
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Mr.  Nader.  Yes. 

Senator  Schmitt.  Don't  you  trust  the  people  to  express  them- 
selves in  that  way? 

Mr.  Nadeb.  As  far  as  the  electoral  process.  This  is  the  broadcast- 
ing process. 

Senator  Schmitt.  You  say  in  your  statement  that  there  are  a 
limited  number  of  available  frequencies.  What  makes  you  think 
there  is  a  limited  number  of  available  frequencies?  This  may  have 
been  true  in  1934,  but  it  is  certainly  not  going  to  be  true  much 
longer,  if  it  is  even  true  now. 

Mr.  Nader.  That's  true.  You're  going  to  be  able  to  watch  more 
than  four  or  five  TV  stations  in  the  future.  It  may  get  up  to  50  or 
more.  That  is  still  limited. 

Second 

Senator  Schmitt.  There  is  no  a  priori  limit  on  the  number  of 
frequencies  that  are  going  to  be  available  for  radio,  cable  and 
broad-band  communications.  That  is  just  a  matter  of  tachnolc^ 
and  that  technology  is  expanding  essentially  without  limit.  There 
may  be  some  limit,  but  nobody  has  been  able  to  convince  me  that  it 
is  Einything  but  a  very  large  number. 

Mr.  Nader.  Well,  if  we're  talking,  for  example,  of  the  next  30 
years. 

Senator  Schmitt.  We're  talking  about  the  next  5  to  10  years, 
really. 

Mr.  Nader.  Well,  even  more  true,  then,  the  expansion  of  these 
communication  channels  will  be  rather  slow.  They  are  not  going  to 
expand  rapidly. 

There  are  a  lot  of  barriers,  as  you  know,  to  the  use  of  technology 
that  are  not  all  restricted  to  government  policy.  Cable  technology, 
for  example,  was  obstructed  by  private  indiastry  in  the  communica- 
tions area. 

But  I  wanted  to  make  the  point  that  you  are  probing,  that  even 
if  there  is  a  diverse  number  of  TV  stations  and  radio  stations,  I 
believe  that  the  public  interest  standard  should  apply  to  each 
station.  For  example,  take  a  simple  example.  If  you  are  severely 
criticized  in  one  sUition,  I  don't  think  it  is  adequate  for  someone  to 
tell  you  that  you  can  get  on  a  cable  station  and  reply.  I  think  the 
license,  the  license  privilege  incurs  an  obligation  for  the  fairness  or 
the  public  interest  standard  to  be  applied  on  that  station. 

Senator  Schmftt.  But  you  see,  Mr.  Nader,  one  of  the  m^or  areas 
where  we  disagree  is  that  if  I  am  criticized  by  one  station,  I  have  a 
wide  variety  of  ways  to  answer  that  criticism. 

I  have  not  noticied  that  problem  in  my  brief  tenure  in  political 
life. 

Mr.  Nader.  Perhaps  that  is  because  you  are  a  U.S.  Senator.  How 
about  the  rest  of  the  people  in  the  country? 

Senator  Schmitt.  I  have  noted  that  there  tend  to  be  ways  in 
which  an  individual  can  respond  to  criticism  if  he  decide  that  is  the 
best  thing  to  do.  Usually  the  best  thing  to  do  is  not  to  respond, 
because  all  you  do  is  give  them  another  shot  at  you. 

Father,  would  you  care  to  respond? 

Father  Geaney.  I  think  we're  si>eaking  about  the  broadcast  situ- 
ation, and  you  say  in  the  next  5  to  10  years  technolc^y  is  going  to 
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make  it  possible  so  that  there  are  communication  channels  availa- 
ble to  all  kinds  of  people. 

We've  been  listening  for  10  to  20  years,  the  length  of  my  broad- 
cast time,  to  the  explosion  of  cable  that  was  going  to  take  place. 
The  city  of  Baltimore  at  the  present  time  has  not  one  cable  line 
laid,  because  of  the  expense. 

We  will  rely,  for  at  least  the  next  5  to  10  years,  on  what  the 
networks  are  going  to  be  able  to  continue  to  give  to  us.  The 
networks  are  not  going  to  allow  one  of  the  most  productive  and 
profitable  ways  of  reaching  people  and  selling  audiences  to  just 
collapse  under  any  kind  of  weight.  They  will  do  everything  in  their 
power,  including  perhaps  buy  and  sell  stations  for  ub,  to  get  us  off 
their  backs,  so  tiiat  they  ceui  preserve  the  audience. 

You  know  and  I  think  we  all  know,  the  business  of  broadcasting 
is  selling  audiences.  And  we  can  talk  about  the  beauty  of  public 
broadcasting  and  the  marvelous  things  that  it  represents.  But  the 
majority  of  our  audiences  are  going  to  continue  to  be  watching  the 
networks. 

The  networks,  through  their  power,  will  continue  to  see  that  that 
takes  place. 

Senator  Schmitt.  Father,  this  is  one  of  the  reasons  why  this 
panel  is  sitting  and  considering  two  m^or  bills,  both  of  which  have 
deregulation  as  part  of  their  main  thrust.  The  three  major  net- 
works do  not  have  the  control  that  you  give  them  credit  for  having 
and  the  major  telecommunications  corporations  in  general  don't 
have  that  control,  because  they  are  open  to  competition. 

That  is  the  whole  idea  of  deregulation.  You  put  your  faith  in  the 
marketplace;  in  consumers,  who  will  search  and  find  what  they 
want  to  listen  to. 

Father  Geansy.  Sir,  the  fact  is  that,  in  giving  strength  to  the 
marketplace,  you  deny  access  to  the  people  who  can't  afford  to 
purchase  television  time.  Senator  Pressler  mentioned  the  idea  that 
a  conglomerate  improves  a  station  when  they  take  it  over. 

A  station  in  this  city,  WMAL,  was  taken  over  by  ABC.  When  it 
-was  WMAL,  privately  owned  by  a  smaller  corporation,  things  were 
available  that  aren't  available  now,  simple  things  like  tape.  You 
know,  it's  hard  to  run  a  station  without  adequate  tape.  And  that  is 
supposed  to  be  an  improvement.  It  is  not  an  improvement.  What 
conglomerates  improve  is  the  profits.  The  profits  improve,  and 
therefore  that  is  supposed  to  make  it  a  better  station. 

I  say  that's  not  true.  The  thing  that  makes  a  station  a  better 
station  is  that  loceil  people  are  responsive  to  local  needs. 

Senator  Schmftt.  But  isn't  one  of  the  problems  that  local  people 
have  staying  in  business  caused  by  regulation? 

Father  Geaney.  They  continue  to  say  that  regulation  is  the 
problem,  at  least  the  broadcasters  continue  to  say  Uiat.  The  reason 
he  wants  to  be  rid  of  regulation  is  he  wants  to  be  frozen  where  he 
is,  so  that  all  the  things  that  he  has,  like  his  spectrum  space,  is 
maintained  without  violation  by  anybody  else.  And  then  he  can 
move  off  to  make  the  profits  that  are  available  to  him. 

Dere^late  us  where  we  are,  freeze  us  where  we  are,  and  then  go 
on  from  there. 
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Senator  Schmitt.  The  problem  I  have  is  that  most  of  the  pres- 
sure from  my  constituents  for  deregulation  comes  from  the  little 
guys.  The  big  guys  tend  not  to  want  deregulation. 

Mr,  Nader.  If  you're  talking  about  the  real  little  guys 

Senator  Schmitt.  I'm  talking  about  the  real  little  guys  in  New 
Mexico  who  are  trying  to  operate  20-plu6  radio  stations  in  Albu- 
querque, trying  to  operate  television  stations  or  a  cable  system. 

The  reason  Gannett  can  buy  up  these  stations  and  can  merge  is 
because  nobody  else  seems  to  be  able  to  make  it. 

Mr.  Nader.  If  you  talk  to  the  real  little  guy — that's  the  average 
citizen — the  studies  that  have  been  made  on  this,  like  the  Annen- 
berg  School  of  Communications 

Senator  Schmitt.  Mr.  Nader,  every  one  of  these  guys  I'm  talking 
about  is  an  average  citizen.  They're  trying  to  run  a  business. 

Mr.  Nader.  But  you  see,  you  are  so  clouded  by  your  business 
constituency.  We're  talking  about  consumers,  the  people  for  whom 
all  of  this  is  supposed  to  be  conducted. 

Let  me  refer  you  to  the  Annenberg  School  of  Communications 
study,  which  concluded  that  three-quarters  of  the  people  polled, 
that  is,  the  audience,  felt  that  broadcast  time  should  be  set  aside 
for  ordinary  people  to  show  their  programs  and  views. 

It  would  appear,  the  study  concluded,  that  were  the  opportunity 
available,  that  a  sizable  portion  of  the  population  would  try  their 
hand  at  television  communication. 

Walter  Cronkite  himself  gave  a  speech  in  April  to  the  newspaper 
publishers  about  the  inadequacy  of  news  that  is  being  given  to  the 
American  people  and  the  need  to  be  much  more  thorough  and 
comprehensive.  He  has  never  had  the  opportunity  to  make  these 
comments  on  TV.  He  had  to  do  it  before  the  newspaper  publishers. 
On  his  own  network — the  most  prominent  newscaster  in  America 
has  not  had  30  minutes  to  unbunlen  himself  of  years  of  experience 
about  the  inadequacy  of  television  news,  which  he  calls  primarily  a 
headline  service. 

Senator  Schmitt.  The  only  place  I've  found  where  1  could  unbur- 
den myself  of  everything  I  wanted  to  say  was  the  U.S.  Senate.  Any 
time  you  work  for  somebody,  you  accept  some  restrictions  or  you 
fire  your  silver  bullet  and  you  resign. 

Mr.  Cronkite  has  that  privilege,  just  like  I  had  it  when  I  was 
with  NASA.  And  everybody  else  has  it,  no  matter  whatever  en- 
deavor they're  in. 

Mr.  Nader.  Some  people  like  to  stay  in  and  fight,  though. 

Senator  Schmitt.  That's  right,  and  some  people  do.  It's  impor- 
tant that  they  do.  But  they  also  have  to  bear  some  responsibility  to 
the  group  with  which  they  are  associated. 

And  when  I  talk  about  the  small  businessperson  in  New  Mexico 
who  is  interested  in  deregulation,  I'm  talking  about  across  the 
board — minorities,  nonminorities— everybody,  is  stfiggering  under 
the  we^ht  of  regulation.  Communications  regulation  just  happens 
to  be  one  part  of  that.  But  it  is  everywhere,  and  as  Senator 
Hayakawa  has  said  so  eloquently,  we  have  removed  the  bottom 
rungs  of  the  ladder  of  success  in  this  country.  We're  going  to  have 
to  look  at  each  one  of  these  areas — broadcasting,  telea)mmunica- 
tions  in  general — to  find  out  what  can  we  deregulate.  How  do  we 
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get  the  Government  out  of  management  and  put  it  into  what  it  is 
supposed  to  be  doing,  and  that  is  being  a  referee. 

If  it  is  a  referee  within  the  free  enterprise  system,  then  that 
system  is  going  to  work.  If  it  is  a  manager,  then  the  system  will 
probably  fail,  and  everything  that  you  want  and  I  want  in  principle 
will  fail  with  it. 

Father  Geaney.  I  think.  Senator,  the  role  of  Government  is  for 
the  good  of  the  people.  It  is  not  just  to  produce  the  good  for  some 
people.  The  role  of  Government  isn't  really  to  act  as  a  referee;  it  is 
to  help  us  ail  grow  as  human  beings,  to  be  better  people. 

You  talk  about  small  businesspeople  and  broadcasting  in  New 
Mexico,  My  program  is  on  some  of  those  stations.  I'm  not  asking 
for  e  local  broadcaster  who  knows  his  community,  as  they  often- 
times do  in  the  smaller  towns  in  places  like  New  Mexico,  to  be 
burdened  with  the  same  things  that  a  station  here  in  Washington 
should  be  burdened  with. 

But  there  is  a  problem  in  Washington.  It's  more  difficult  to 
understand  what  the  community  needs.  And  so,  ascertainment  in 
that  situation  is  necessary.  The  local  broadcaster  in  New  Mexico 
and  Fredericksburg,  Va.,  can  walk  out  on  the  streets  and  talk  to 
his  people.  You  can't  do  that  in  a  huge  city. 

And  so,  to  say  deregulation  across  the  board  just  doesn't  make 
sense.  To  ease  the  burden  on  the  people  that  don  t  need  the  burden 
is  proper.  But  to  just  blow  it  out  of  the  water  completely  is  to 
throw  the  baby  out  with  the  bathwater. 

Senator  Schmitt.  You  won't  see  it  thrown  out  completely.  It's 
been  around  too  long.  But  the  blanket  covers  everybody. 

Mr.  Nader.  I'm  worried  about  corporate  regulation  of  the  people. 
Let's  not  just  talk  about  regulation  by  Government. 

The  more  power  you  give  to  private  monopolies,  the  more  they 
are  going  to  regulate  people.  And  I  would  rather  have  a  Govern- 
ment subject  to  due  process  and  elections  make  those  policy  deci- 
sions than  to  have  a  few  private  corporate  interests  make  them. 

Senator  Schmitt.  Well,  thank  you,  Mr.  Nader.  You're  assuming 
that  deregulation  means  monopoly,  and  some  of  us  don't  make  that 
assumption. 

Mr.  Nader.  It  certainly  doesn't  come  close  to  the  classical 
market  model. 

Senator  Ford.  Do  any  other  Senators  have  any  questions  to  ask 
the  panel? 

I  have  a  question  that  hasn't  been  raised  today,  and  1  would  like 
to  have  it  in  writing  so  we  won't  detain  you  any  longer.  Senator 
Boilings  recently  stated  he  did  not  think  cable  should  have  general 
common  carrier  obligations  insofar  as  CATV  op>erations  were  con- 
cerned. However,  in  light  of  the  Midwest  Cable  decision,  perhaps 
some  form  of  leased  public  access  should  be  assured.  Assuming  the 
committee  decided  to  address  the  access  question,  say,  S.  611,  do 
any  of  the  panelists  have  any  suggestions  on  how  it  should  be 
framed? 

And  I  would  like  to  have  that  response  in  writing,  if  you  could, 
80  I  can  turn  that  over  to  Senator  HoUings  when  he  returns.  I 
would  appreciate  that  very  much. 

[The  following  information  was  subsequently  received  for  the 
record:] 
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Statement  of  Ralph  Nader  on  Pubuc  Access  to  Cable  Telbvision  Systems 

Given  a  cable  aystcm'a  monopoly  status  in  the  community  it  serves,  public  access 
channels  are  essential  to  guarantee  diverse  sources  of  information  to  the  households 
that  subscribe  to  the  cable.  Legislation  to  insure  cable  access  is  especially  urgent  in 
the  wake  of  the  Supreme  Court's  decision  in  F.CC  v.  Midwest  Vtdeo  Corp.  (April  2, 
1979),  which  barred  the  F.CC.  from  requiring  cable  operators  to  provide  access 
channels.  Providing  for  leased  access  channels  when  a  cable  syst«m  is  "the  only 
source  of  video  prc^aniing  in  the  market  it  serves."  S.  622,  9  335<fX6),  is  inadequate: 
for  cable  subscribers,  the  cable  is  the  sole  source  of  video  programing  regardless  of 
the  number  of  signals  directly  available  to  non-wired  homes  in  a  mar^t. 

S,  611  must  address  the  need  for  public  access  to  cable  as  precisely  as  possible.  We 
suggest  the  addition  of  a  new  section  to  'Htle  III — Broadcasting^l^is  section  would 
outline  the  need  for  cable  access  channels,  and  empower  the  FYX  to  require  cable 
operators  to  provide  them— notwithstanding  sec.  103(35),  which  states  that  broad- 
casters shall  not  be  deemed  telecommunications  carriers.  (Sec.  103(35)  should  be 
amended  to  secure  the  FCC's  power  to  require  public  access  channels,  and  to  bar  a 
Midwest  Video-like  challenge  to  public  access  in  the  future, >  While  most  of  the 
details  could  be  left  to  the  Commission,  legislation  should  specify  that  at  least  one 
access  channel  shall  be  reserved  for  local  non-profit  groups  on  a  nondiscriminatory 
basis.  Of.,  47  CRF  76,254  (current  cable  access  rules).  This  channel  should  be  availa- 
ble at  cost — or  preferably  without  charge — to  the  group  that  provides  the  program- 
ing. During  the  June  8  hearing,  Senator  Ford  referred  only  to  "leased  public 
access."  But  if  channels  were  available  solely  to  those  who  could  afford  to  lease 
them  (presumably  at  a  rate  the  cable  operator  found  profitable),  the  public  would  be 
denied  its  right  to  hear  the  diverse  and  original  views  that  non-prorit  groups  have  to 
offer.  Legislation  should  also  reserve  one  access  channel  for  local  government  use, 
and  another  for  use  by  local  educational  institutions. 

Senator  Warneb.  I  have  a  question,  Mr.  Chairman. 

Senator  Ford.  Senator  Warner? 

Senator  Warner.  Mr.  Nader,  I  was  just  reeiding  one  of  the  edito- 
rial comments  about  your  proposals  this  morning.  And  quite  frank- 
ly, I  share  some  of  your  views.  And  I  tried,  during  the  Bicentennial 
period,  every  way  possible  to  encourage  town  meetings.  Some  of 
America's  corporations  stepped  up  and  contributed  large  sums  of 
money  to  frame  a  program  called  the  Great  American  Issues  Dia- 
logue. And  quite  frankly,  the  results  fell  way,  way  short  of  what  we 
anticipated  by  way  of  public  participation.  It  was  a  tremendous 
discouragement  to  me  personally. 

What  documentation  can  you  provide  us  that  the  public  would 
step  up,  assuming  some  type  of  forum  as  you  propose  may  be  put 
forward,  and  make  it  work? 

Now,  just  one  further  point.  So  often  when  we  started  these 
prt^ams,  opening  night  was  well  attended  fmd  it  would  function. 
But  then,  the  next  time  there  would  be  half  in  attendance,  and 
then  the  following  time  a  third.  And  it  would  just  drop  off  until  it 
no  longer  attracted  the  attention  it  merited. 

Mr.  Nader.  I  think  three  points. 

One  is  that  the  Audience  Network  would  have  access  to  the 
broadest  media  in  the  country  every  day,  getting  its  views  across, 
teltingthe  audience  what  it  was  interested  in  and  asking  them  to 
join.  That  is  tremendous  exposure  in  terms  of  audience  reach. 

Second,  everybody  is  interested  in  getting  their  views  and  organi- 
zational activities  on  TV.  When  the  local  citizens  got  together  in 
Missouri,  St.  Louis,  recently,  they  set  up  a  media  citizens  council. 
They  found  every  group  wanted  to  join  r^ardless  of  what  view- 
points they  shared  or  differed  on,  because  they  Eilt  wanted  to  meet 
with  the  TV  emd  radio  stations  and  talk  about  how  they  could 
improve  local  coverage.  So  there  is  the  self-interest  factor  there, 


Digitized  by 


Google 


and  it  is  a  legitimate  self-interest  among  citizens  and  community 
groups. 

And  third,  the  Audience  Network  would  have  funds  to  have  first- 
rate  professional  creative  minds,  programmers,  to  make  programs 
interesting,  not  just  informing,  but  interesting.  And  there  are  so 
many  creative  writers  in  this  country  that  we  have  talked  to,  and 
reporters,  who  would  like  the  freedom  without  the  constraints  of 
management  or  advertisers  to  do  this  kind  of  programing. 

It  is  sort  of  like  having  a  lot  of  good  violin  players,  but  no  place 
to  play. 

So  those  three  factors,  I  think,  would  considerably  increase  the 
likelihood  of  success  of  this  group.  I  think  we  need  to  start  pioneer- 
ing thinking  new  ideas.  And  there  is  nothing  better  than  empower- 
ing the  citizenry.  I  don't  care  what  views  they  are  likely  to  have  in 
Audience  Network.  Whoever  chooses  to  join  is  going  to  be  part  of 
this  consumer  group.  And  I  don't  think  there  is  any  proposal 
around  or  any  situation  around  that  can  come  close  to  being  as 
representative  as  this  structure  would  be,  because  of  its  openness 
and  democratic  nature. 

The  ability  for  citizens  to  engage  in  an  organized  intelligence  is 
very  important.  It  is  not  enough  to  say,  if  they  don't  like  the 
program  they  can  turn  it  off.  There  needs  to  be  an  opportunity  for 
an  affirmative  constructive  approach  by  an  organized  community 
of  television  and  radio  viewers  and  listeners. 

Senator  Wabner.  Can  you  show  us  a  case  history  where  this  has 
been  tried  by  any  station?  Has  it  resulted,  over  a  period  of  12 
months,  in  constant  pn^aming  and  audience  response? 

Mr.  Nader.  No.  I  can  just  say  that  the  educational  TV  appeal  for 
funds  is  a  very  preliminary  indication  of  audience  response.  But 
when  you  add  to  that  the  audience  getting  their  views  on  TV,  that 
seems  to  me  a  very  powerful  combination  for  participation  levels 
going  up  and  up  and  up. 

Senator  Warner.  Thank  you. 

Senator  ScHMtTT.  Isn't  this  just  a  scheme,  Mr.  Nader,  by  which 
you  and  your  special  interest  would  have  access  to  prime  time 
television  at  no  cost  to  yourself? 

Mr.  Nader.  As  much  as  it  is  a  scheme  for  you  having  access  on 
prime  time  television,  because  you  would  be  invited,  too.  We're  all 
in  the  same  boat. 

Senator  Schmitt.  But  what  about  £ill  those  people  that  don't 
organize,  that  are  the  majori^  of  my  constituents?  They  almost 
certainly  would  not  use  this.  But  you  would  have  access  to  them 
for  your  particular  special  interest,  would  you  not? 

Mr.  Nader.  It  is  up  to  them.  If  they  want  to  have  you  on  more 
than  me,  you  go  on  more  than  me.  If  they  w£mt  to  have  Chicane 
groups  on  and  not  other  groups,  they  will  have  Chicano  groups.  It 
is  all  up  to  them.  One  member,  one  vote. 

Senator  Schmitt.  But  you  have  no  personal  motivation  in  propos- 
ing this? 

Mr.  Nader.  I  have  a  motivation  in  trying  to  get  more  voices  that 
are  not  part  of  a  single  chorus  on  broadcast  television  and  radio. 

I  would  much  rather  have  the  victims  of  automobile  defects  get 
on  national  TV  talking  about  their  victimization  than  having  an 
interview  with  me  get  on  national  TV,  because  it  would  be  much 
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more  effective  than  having  me  get  on  national  TV  describing  the 
defects. 

Senator  Goldwater  [presiding].  Gentlemen,  we  thank  you  very 
much  for  coming  this  morning.  We  will  give  your  testimony  proper 
attention,  you  can  be  sure. 

Now  the  next  panel  will  be:  Mr.  David  Hoke,  National  Feder- 
ation of  Local  Cable  Programmers;  Mr.  George  Shapiro,  counsel  to 
Midwest  Video,  Inc.;  Mr.  Stephen  Effros,  Community  Antenna 
Television  Association;  Michael  Botein,  director.  Communications 
Media  Center;  and  Mr.  Richard  Forsling,  chairman  and  president 
of  Cablecom-General,  Inc. 

Mr.  Forsling,  you  are  No.  1.  If  you  would  proceed,  and  if  you 
wonder  about  these  lights,  when  the  yellow  light  comes  on  you 
have  1  minute;  when  the  red  light  comes  on,  that's  all.  And  if  you 
have  lengthy  testimony,  longer  than  10  minutes,  submit  it  for  the 
record,  and  it  will  be  printed  in  full.  You  may  proceed. 

STATEMENT  OP  RICHARD  A.  FORSLING,  PRESIDENT  AND 
CHAIRMAN,  CABLECOM-GENERAL,  INC. 

Mr.  FoRSUNG.  Thank  you  very  much,  Senator. 

I  am  Richard  Forsling,  chairman  and  president  of  Cablecom- 
General,  a  multiple  cable  system  operated  with  something  over 
200,000  subscribers  in  some  40  cable  systems  in  10  States. 

I  have  submitted  a  prepared  statement,  and  with  a  view  toward 
saving  time  for  members  of  the  subcommittee,  I  will,  with  the 
permission  of  the  chairman,  not  read  the  prepared  statement,  but 
summarize  it  briefly. 

At  the  outset,  I  would  like  to  express  my  personal  appreciation 
to  the  sponsors  of  both  S.  611  and  S.  622,  in  their  efforts  to  foster 
marketplace  conditions  and  promote  diversity  of  communications. 
Having  myself  been  involved  in  communications  for  something 
almost  30  years,  more  than  half  of  that  time  in  cable  television,  I 
can  appreciate  the  need  for  these  efforts,  and  also,  the  fact  that  it 
is  a  complex  task. 

That  complexity,  I  think,  is  well  illustrated  by  the  subject  that 
this  panel  has  been  assigned;  namely,  access  to  cable  television 
facilities.  Ease  of  access  and  greater  diversity  of  expression  are 
universally  applauded  objectives  in  a  democratic  society,  but  there 
are  some  troubling  questions,  I  believe,  that  arise  when  require- 
ments of  access  are  imposed  by  Government. 

For  example,  although  new  cable  systems  now  being  built  in- 
volve additional  capacity,  most  systems  in  the  country  today  are 
I2-channel  systems.  The  question  occurs:  Should  Government 
decide  which  services  should  be  eliminated  to  accommodate  access 
users? 

Another  question:  Should  cable  systems  be  forced  to  provide  free 
channels  and  free  equipment  to  such  institutions  as  school  systems 
and  Government  agencies  which,  although  they  may  be  very 
worthy,  pay  for  their  own  telephone  service  and  their  own  televi- 
sion sets? 

So,  writii^  the  rules  in  this  area  is  not  a  simple  or  easy  task. 

I  think  that  providing  access  on  a  voluntary  basis  by  cable  sys- 
tems has  worked  quite  well.  The  court  decision  that  undercut  the 
jurisdictional  basis  of  federally  mandated  access  did  not  alter,  cer- 
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tainly,  our  company's  commitment  to  provide  access.  We  have  and 
will  continue  to  do  so  on  a  voluntary  basis,  because,  frankly,  we 
consider  it  worthwhile  to  serve  the  communities  in  which  we  oper- 
ate and  because  it  increases  the  program  choices  we  sell.  To  us,  it 
makes  good  business  sense,  and  I  believe  most  other  cable  o[>era- 
tors  would  agree. 

Ideally,  this  voluntary  approach,  unfettered  by  Government  reg- 
ulation at  any  level  of  Grovemment,  should  prevail.  As  far  as  local 
access  is  concerned,  S.  611  removes  Federal  jurisdiction,  tmd  in  the 
words  used  when  the  bill  was  introduced,  "local  access  would  be 
r^ulated  at  the  State  or  local  level,  if  at  all."  The  implication 
here,  that  there  would  be  no  regulation  at  all,  is,  in  my  judgment, 
based  on  our  experience,  overly  optimistic.  Many  local  Govern- 
ments have  and  will  make  substantial  demands  in  the  area  of  local 


S.  611  has,  by  its  silence,  I  believe,  provided  the  vehicle  for  the 
unrestricted  imposition  of  access  requirements  find  rate  regulation 
at  the  non-Federal  level.  Unlimited  cable  channels  can  be  required 
by  local  authorities  for  public  use  without  compensation.  Other 
chemnels  already  currently  in  use  by  the  cable  operator  can  be  set 
apart  for  commercial  lease  to  others.  The  rates  for  such  channel 
lease  can  be  set  at  minimal  levels  by  the  local  government. 

It  is  for  this  reeison  that,  in  this  respect,  I  would  prefer  S.  622 
which,  in  our  view,  appears  to  preclude  all  access  to  regulation 
except  in  those  situations  where  there  are  no  other  sources  of  video 
pn^aming  in  the  cable  community. 

That  bill  is  also  preferable,  in  my  view,  with  regard  to  charges 
imposed  for  leased  channels.  Rate  regulation  is  precluded,  and  the 
free  play  of  marketplace  forces  is  permitted. 

Moreover,  S.  611  provides  that  cable  systems,  as  telecommunica- 
tions carriers,  if  not  subject  to  effective  competition,  would  have  to 
interconnect  with  other  carriers  upon  request.  Thus,  those  cable 
operators  not  subject  to  effective  competition— and  that  is  a  phrase 
I  am  not  sure  I  fully  understand — would  be  required  to  provide 
access  to  their  system  to  those  utilizing  another  telecommunica- 
tions carrier  to  transmit  their  programing. 

For  example.  Home  Box  Office  and  Showtime,  the  two  predomi- 
nftnt  pay  cable  entrepreneurs — and  their  services  are  transmitted, 
of  course,  by  satellite — could  apparently  demand  and  get  access  to 
these  noncompetitive  cable  systems  upon  a  request  by  their  carrier 
at  rates  r^ulated  by  the  FCC. 

This  is  in  contrast,  marked  contrast,  to  the  arrsmgements  that 
are  now  made  with  arm's-length  private  bargaining. 

I  submit,  Mr.  Chairman,  that  these  proposals  are  not  in  the 
spirit  of  Government  deregulation. 

In  summary,  our  company  wholeheartedly  endorses  the  thrust  of 
both  Senate  bills  to  deregulate  cable  television.  To  be  effective, 
however,  deregulation  must  be  at  all  levels  of  Government,  and  the 
only  way  this  can  be  effective  is  through  Federal  preemption. 

With  regard  to  the  specific  subject  of  access,  we  believe  the 
voluntary  nonregulated  arrangements  have  worked  reasonably 
well,  but,  in  any  event,  we  do  not  believe  cable  operators  should  be 
required  to  provide  time  or  channels  without  just  compensation. 
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And,  to  the  extent  possible,  rates  and  charges  should  be  decided  by 
the  cable  operators,  governed  by  marketplace  conditions. 
[The  statement  follows:] 

Statement  of  Richakii  A.  Fokbung 

Good  momine,  Mr.  Chairman  and  members  of  the  subcommittee,  I  am  Richard  A. 
Foraling,  1  am  President  and  Chairman  of  Cablecom-General,  Inc.  a  multiple  cable 
system  operator  with  approximately  200,000  subscribers. 

It  is  my  pleasure  to  have  the  opportunity  to  participate  in  the  panel  discussion  of 
access  before  this  Subcommittee.  It  is  a  most  timely  panel.  Chairman  Hollings 
indicated  to  the  recent  cable  televiaion  convention  in  Las  V^as  that  this  Subcom- 
mittee would  take  a  closer  examination  of  the  possible  need  for  this  Congress  to 
assure  unafFiliated  entities  access  to  cable  television  systems. 

I  believe  one  point  should  be  made  at  the  outset  of  my  comments.  The  recent 
removal  of  federally  mandated  access  reauirements  has  not  altered  Cablecom'a 
committment  to  provide  acceaa.  Indeed,  Cablecom  has  never  had  a  problem  with  the 
provision  of  access  to  those  who  desire  it  on  its  systems'  unused  channel  capacity.  In 
my  view  cable  operators  generally  are  inclined  to  provide  access  on  a  voluntary 
biuis.  Cable  operators  do  desire  to  serve  their  local  communities  and  to  ofTer  as 
many  different  program  choices  available.  Holding  out  access  to  prospective  users 
provides,  at  least  in  theory,  the  opportunity  to  achieve  these  goals. 

The  proposed  Senate  bills  bom  seek  to  foster  marketplace  operations  and  the 
resulting  diversity  of  telecommunication  choices.  It  is  Cablecom's  position,  as  I  shall 
explain,  that  these  goals  will  not  be  fostered  if  access  channels  for  public  or 
commerical  use  are  forced  on  rather  than  voluntarily  offered  by  cable  systems. 

CURRENT   ACX:BS8   KEQinREMENTS   IN   S.    All    AND   S.    632 

Initially,  however,  I  believe  it  is  important  to  explain  how  Cablecom  perceives  the 
effect  of  the  current  Senate  proposals  on  the  issue  of  access.  Both  S.  611  and  S.  622 
deal  with  the  access  question  although  under  somewhat  difTerent  approaches  as  I 

interpret  the  bills. 

S,  611  does  not  appear  to  deal  direcUy  with  cable  system  access  as  the  term  is 
most  commonly  used  in  the  industry.  The  bill  does  provide  that  cable  avsteros,  as 
telecommunication  carriers,  if  not  subject  to  effective  competition,  would  have  to 
interconnect  with  other  carriers  upon  request.  Thus,  those  cable  operators  not 
subject  to  effective  competition  would  be  required  to  provide  access  to  their  system 
to  tnose  utilizing  another  telecommunications  carrier  to  transmit  their  programing. 
Seemingly  those  programing  entities  which  utilize  satellite  transmission,  terrestrial 
microwave  or  MDS  carriers  to  deliver  their  programing  will  have  access  to  those 
"noncompetitive"  cable  systems  upon  a  request  by  their  carrier. 

It  would  appear  that  S,  611  would  give  the  FCC  authority  in  such  cases  to 
regulate  the  charges  made  by  the  cable  system  to  the  carrier  for  such  interconnec- 
tion. It  is  unclear  whether  the  bill  allows  any  other  charge  to  be  made  of  the 
programer  directly  for  use  of  the  systems  channel  capacity. 

Where  cable  systems  are  subject  to  effective  competition  or  where  access  demands 
are  made  by  entities  not  using  a  carrier  interconnect  S,  611  does  not  preempt  access 
or  interconnect  regulations  by  state  or  local  governmental  authority.  Any  form  or 
level  of  access  requirement  by  regulation  or  in  the  local  franchies  appears  permissi- 
ble. S.  611,  by  its  silence,  has  provided  the  vehicle  for  the  unrestricted  imposition  of 
access  requirements  and  rate  regulation  at  the  non-Federal  level.  Unlimited  cable 
channels  can  be  required  by  local  authorities  for  public  use  without  compensation. 
Other  channels,  already  currently  in  use  by  the  cable  operator,  can  be  set  apart  for 
commerical  lease  to  others.  The  rates  for  such  channel  lease  can  be  set  at  minimal 
levels  by  the  local  government, 

S.  622  deals  with  the  jurisdiction  over  access  in  an  entirely  different  fashion  than 
S.  611.  S.  622  places  authority  to  mandate  access  with  the  FCC  and  grante  that  FCC 
authority  to  require  access  only  in  those  cases  where  the  cable  systems  is  a  true 
monopoly— the  sole  source  of  video  programing  in  the  community.  Presumably,  this 
is  the  same  as  the  "not  subject  to  effective  competition"  criteria  set  forth  in  S.  611. 
S.  622  places  somewhat  greater  authority  at  the  FCC  over  all  access  since  the  FOCs 
power  is  not  related  to  whether  there  is  an  interconnection  with  another  carrier  or 

The  truly  significant  difference  is  one  of  government  jurisdiction  over  access. 
Unlike  S.  611,  S,  622  preempts  the  Stete  and  local  government  levels  from  imposing 
requirements  for  access  availability  on  cable  operators.  S.  622  also  precludes  rate 
regulation  of  leased  channel  rates  at  the  local  level. 
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ACCESa  DOES  NOT  PROMOTE  HAKXETPLACE 


Hopefully  with  the  two  legislative  approaches  understood  let  me  state  Cablecom's 
position,  Cablecom  recognizes  that  cable  systems  multichannel  capacity  can  provide 
a  unique  capability  for  more  diversity  which  this  Congress  may  desire  to  foster. 
However,  I  submit  that  mandatory  access  requirements  impoeed  on  cable  systems  by 
any  government  level  will  not  promote  marketplace  interaction. 

I  wonder  why  cable  is  singled  out  to  give  away  its  transmission  capacity  unlike  all 
other  communication  entities  including  the  telephone  company.  If  there  is  a  mar- 
ketplace demand  for  public  access  channels  the  same  charges  as  for  any  other 
leased  channels  should  arguably  apply.  Additionally,  allowing  government  to  re- 
quire a  cable  system  to  set  aside  numerous  channels  for  commercial  leased  service 
and  then  establishing  rates  for  these  channels  may  effectively  result  in  an  inappro- 
priate taking  of  those  channels- 
Cable  operators  invest  risk  capital  in  the  provision  of  nonessential  services  over 
their  facilities.  The  issue  is  whettier  the  Federal  or  State  government  levels  should 
be  allowed  to  require  access  to  those  facilities  at  regulated  rates  simply  because 
those  facilities  exist  as  the  only  broadband  cable  in  the  community.  As  Senator 
Hollings  pointed  out  in  his  speech  at  the  Las  Vegas  cable  convention,  the  great 
majority  of  cable  operators  are  marketing  the  programing  and  other  information 
services  not  the  distribution  mechanism.  To  force  systems  to  provide  this  distribu- 
tion mechanism  at  regulated  rates  is  not  deregulating  cable  communications  and 
placing  decisionmaking  in  the  maketplace.  Unless  cable  systems  are  providing  a 
monopoly  utility  service  and  build  their  facilities  on  that  basis,  such  as  the  tele- 
phone companies,  Cablecom  simply  questions  why  access  to  its  transmission  facili- 
ties is  justified  more  than  the  same  access  to  broadcast,  newspaper  or  other  local 
means  of  communication. 

Furthermore,  mandated  access  may  not  promote  true  diversity.  It  may  force  the 
cable  system  to  remove  current  prt^aming  from  already  utilized  channels  so  that 
channels  may  set  idle  for  access  users  who  simply  do  not  exist.  Access  regulations 
ma^  override  the  decision  of  the  cable  operator  Co  utilize  his  channels  in  a  fashion 
which  he  believes  will  best  promote  diversity.  Regiilation  may  reauire  the  availabil- 
ity of  the  system's  last  three  channels  to  nearly  identical  pay  caole  services  which 
make  earlier  requests. 

The  constitutional  impact  on  the  editorial  discretion  of  cable  operators  gleaned 
Irom  the  recent  Midwest  Video  decision  in  the  Supreme  Court  can  be  left  to  other 
panelists  and  to  constitutional  scholars.  However,  it  is  interesting  to  note  that  the 
Supreme  Court,  apart  from  the  constitutional  issues,  recognized  that  access  obliga- 
tions did  not  necessarily  assure  greater  diversity.  The  Court  stated:  "*  *  *  At  least 
in  certain  instances  the  access  obligations  will  restrict  expansion  of  other  cable 
services.  And  even  when  not  occasioning  the  displacement  of  alternate  program- 
ming, compelling  cable  operators  indiscriminately  to  accept  access  programming 
will  interfere  with  their  oetermi nations  r^arding  the  total  service  offering  to  be 
extended  to  subscribers." 

Cablecom  submits  that  voluntary  access  is  working  and  will  continue  to  do  so. 
The  arguments  against  mandating  common  carrier  characteristics  on  cable  systems 
now  are  not  outweighed  by  any  theoretical  public  interest  benefit. 

GOVERNMENT  INVOLVEMENT   IN   ACCESS  SHOULD   BE   REflNED 

If  its  subcommittee  finds  that  in  certain  cases  the  public  interest  supports  access 
responsibilities  by  government  mandate  Cablecom  has  several  suggestions. 

First,  as  S.  622  recognizes,  the  authority  to  deal  with  access  should  be  granted 
solely  to  the  Federal  level  of  government.  Within  this  context,  we  would  not  object 
if,  at  the  time  a  new  franchise  is  granted  by  a  local  government,  that  government 
and  the  franchisee  were  to  agree  that  a  reasonable  amount  of  unused  time  or 
channels  be  set  aside  for  access  at  rates  established  in  the  marketplace.  Unfortu- 
nately, this  is  not  where  local  r^ulation  would  end  unless  so  proscribed  by  Federal 
standards. 

S.  611  reccffinizes  that  there  are  important  Federal  interests  in  encouraging  the 
provision  of  diverse  information  services  which  should  not  be  curtailed  by  State  or 
local  restrictions.  Thus,  S.  611  would  not  allow,  as  I  read  It,  local  restrictions  or  rate 
regulation  of  information  services  such  as  burglar  alarm,  pay  cable  and  broadcast 
retransmission.  Local  access  demands  can  thwart  the  intent  of  S.  611  as  effectively 
as  a  direct  restriction  on  the  provision  of  any  particular  service  since  it  may  impair 
a  system's  economic  ability  to  provide  the  service,  the  choice  of  services  and  the 
channel  availability  to  provide  these  services.  This  should  be  foreclosed  by  total 
preemption  or,  at  the  very  least.  Federal  standards. 
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Second,  any  grant  of  Federal  authority  to  impose  access  requirements  on  cable 
systems  must  be  limited  to  those  instances  where  cable  is  considered  a  monopoly 
carrier  of  essential  service  such  as  the  telephone  company.  S.  611  utilizes  the 
Standard  "not  subject  to  effective  competition  in  its  interconnection  obligations.  S. 
622,  as  mentioned  above,  would  apply  only  where  there  are  no  other  sources  of  video 
prt^aming  in  the  cable  community.  Indeed,  if  "not  subject  to  effective  competition" 
or  "monopoly"  were  to  be  interpreted  to  simply  mean  the  existence  of  the  only 
broadband  wire  facilities  for  video  services,  then  virtually  all  cable  systems  today 
would  be  subject  to  common  carrier  like  responsibilities. 

Third,  monopoly  local  telephone  companies,  which  are  not  subject  to  efTective 
competition  and  indeed  protected  from  such,  must  be  obligated  Ui  make  available 
their  monopoly  built  facilities  at  fair  rates  until  their  local  monopoly  is  lost.  With- 
out such  a  requirement  the  local  telephone  company  may  forecloee  the  provision  t^ 
competitive  services,  such  as  cable  television,  over  facilities  built  under  its  govern- 
ment granted  local  message  telephone  service  monopoly. 

Fourth,  in  authorizing  the  F^X  to  mandate  access  channels  in  certain  limited 
situations,  the  Congress  should  insure  that  the  Federal  agency  not  impose  a  first 
come,  first  service  approach  which  may  limit  the  cable  operators  choice  among 
diverse  usere.  Similarly,  while  the  requirement  of  nondiscriminatory  rates  may  be 
justified  at  least  within  the  same  category  of  use,  the  legislation  should  make  it 
clear  that  full  scale  rate  regulation  of  cable's  access  channels  is  not  authorized. 

Finally,  any  access  requirements  should  not  be  permitted  to  operate  so  that 
channels  of  service  lie  fallow  and  go  unused.  Unfortunately,  this  has  happened.  It  is 
wasteful  and  the  cost  of  this  unused  capacity  must,  in  the  long  run,  be  paid  by  the 


In  summary  Cablecom  wholeheartedly  endorses  the  thrusts  of  both  Senate  bills  to 
deregulate  cc^le  television.  To  be  effective,  however,  der^ulation  must  be  at  all 
levels  of  government  and  the  only  way  this  can  be  efTective  is  through  Federal 
preemption.  With  regard  to  the  specific  subject  of  access  we  believe  the  voluntary 
nonregulated  arrangements  have  worked.  But  in  any  event  we  do  not  believe  cable 
operators  should  be  required  to  provide  time  or  channels  without  just  compensation 
and,  to  the  extent  possible,  rates  and  charges  should  be  decided  by  the  cable 
operators  governed  by  marketplace  conditions. 

Thank  you. 

Senator  Goldwater.  Thank  you  very  much. 
Mr.  Effros,  I  believe  you  are  next. 

STATEMENT  OF  STEPHEN  EFFROS,  COMMUNITY  ANTENNA 
TELEVISION  ASSOCIATION 

Mr.  Effros.  Mr.  Chairman  and  members  of  the  committee,  I  am 
Steve  Effros.  I  am  the  director  of  the  Community  Antenna  Televi- 
sion Association,  which  is  an  association  of  small  independent  cable 
operators  around  the  country.  I  just  have  some  specific  remarks 
about  the  two  bills  before  us  today,  rather  than  a  generalized 
statement,  and  those  specifics  go,  first,  to  S.  622  and  the  provision 
in  S.  622  that  the  FCC  must  insure  leased  access  in  areas  where 
the  cable  system  is  the  only  source  of  video  programing. 

The  Impact  of  that  provision  will  fall  most  directly  on  the  mem- 
bers of  the  Community  Antenna  Television  Association,  the  small- 
est of  cable  television  operators,  because  the  smsill  rural  cable 
television  operators  are  the  ones  who  are  providing  service  in  areas 
where  there  is  no  television  service  or  there  is  no  video  service  at 
all  available  today — that  is  why  they  got  started. 

Therefore,  what  this  bill  would  do  or  what  that  provision  would 
do  in  S.  622  is  say  to  the  smallest  of  the  cable  television  operators, 
the  ones  who  are  marginally  economically  viable  to  begin  with, 
that  they  are  the  only  ones  in  the  cable  communications  industry 
or  the  broadband  industry  that  would  be  required  to  have  excess 
capacity  available  on  their  cable  systems  to  provide  programii^  or 
to  provide  leased  access  to  programing. 
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The  Community  Antenna  Television  Association  is  very  con- 
cerned about  this,  for  a  very  specific  reason:  The  cable  operators 
simply  can't  afford  it.  We  have  a  situation  in  rural  America  today 
where  the  amal\  cable  television  operators,  having  built  their  sys- 
tems in  the  late  1950's  and  early  1960's,  some  in  the  middle  1960's, 
have  five-channel  capacity;  some  of  them  have  12-channel  capacity 
today.  And  the  biggest  problem  that  we  face  is  channel  capacity; 
we  do  not  have  enough  channels  to  provide  the  progrfiming  that  is 
now  slowly  becoming  available  to  us  eis  the  FCC  removes  its  restric- 
tions on  rural  cable  systems. 

With  the  advent  of  satellite  programing,  we  are  now  able  to 
bring  in  more  video  programing  to  people  who  have  not  had  the 
availability  of  programing  in  the  past.  The  net  result  is  that  of  the 
12  channels  available  to  us  in  a  technological  system  today,  those 
12  channels  are  filled.  This  bill  would  say  that  the  FCC  would  have 
to  create  some  type  of  rule  or  regulation  to  ensure  that  we  had 
other  channel  capacity  available  for  some  proposed  lessee. 

In  the  most  rural  markets,  it  would  be  the  most  expensive  way  to 
do  it,  because  we  would  have  to  rebuild  our  systems  to  have  that 
capacity.  And  furthermore,  we  have  not  seen  to  date  any  demand 
in  the  rural  areas  for  a  leased  access  programing  type  of  arrange- 
ment. The  problem  in  rural  America  is  simply  getting  programing 
at  ftll.  Because  of  the  small  size  of  the  communities  and  relatively 
smedl  size  of  audiences,  the  lessees  are  not  interested  in  rural 
America;  they're  interested  in  urban  America  where  the  viewers 
are  and  where  an  economic  incentive  exists  to  provide  leased  pro- 
graming on  a  commercial  basis  or  a  pay  basis. 

So,  S.  622  would  result  in  a  severe  burden  of  governmental 
r^ulations  on  the  sm£illest  of  cable  operators.  We  simply  cannot 
afford  that  burden. 

I  might  point  out  one  other  thing  on  S.  622,  although  it  is 
slightly  off  the  point.  In  S.  622,  section  335(kK2),  I  am  not  sure  if 
you  are  going  to  have  a  speciflc  panel  on  privacy  or  testimony  on 
privacy,  but  I  just  want  to  point  out  one  practical  effect  of  section 
(kK2)  where  there  is  a  provision  that  no  cable  operator  or  channel 
programmer  may  or  shall  disclose,  personedly  identifiable  informa- 
tion. 

Certainly,  the  CATA — and  I  doubt  anybody  else  coming  up 
here — is  not  against  privacy.  However,  the  implications  of  that  for 
the  operators  of  cable  television  systems  are  far  broader  than  you 
might  suspect. 

As  an  example,  a  strict  reading  of  that  provision  would  mean,  as 
I  understand  it,  that  we  would  not  be  able  to  give  to  a  billing 
service  our  cable  bills.  In  other  words,  if  we  have  a  cable  program, 
a  regular  subscriber  service  plus  a  pay  service,  and  rather  than 
mailing  out  the  bills  from  our  own  head  end  office,  which  in  the 
case  of  Community  Antenna  Television  Association  is  usually  a 
mom-and-pop  operation,  they  have  the  availability  to  them  today  of 
being  able  to  mail  out  to  a  centralized  computer  system,  and  that 
computer  operation  and  data  operation  mails  out  bills  to  the  sub- 
scribers and  collects  the  money. 

Under  the  bill  as  presently  written,  we  would  not  be  able  to  do 
that  because  it  would  be  giving  identifiable  information  about  a 
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specific  subscriber  as  to  what  type  of  programing  he  is  receiving,  be 
it  pay  cable  or  a  regular  subscriber  service. 

So,  we  would  just  recommend  that  that  provision  also  be  looked 
at.  It  is  easily  solvable  by  adding  some  language  r^arding  the 
normal  course  of  business.  But  it  is  just  something  1  wanted  to 
point  out. 

Senator  Goldwater.  I  am  glad  you  pointed  that  out,  because  we 
put  that  language  in  the  way  it  is,  hoping  to  prevent  a  monopolis' 
tic  situation  arising  where  the  cable  would  be  the  only  source  in 
one  town,  where  the  cable  owner  could  approve  or  deny  any  re> 
quest  for  use. 

But  we  will  take  a  look  at  that  language,  because  we  don't  wcmt 
it  to  be  that  strict.  And  I  thank  you  for  bringing  that  to  our 
attention. 

Mr.  Effrob.  Senator,  with  regard  to  the  entire  issue  of  access,  I 
think  that  what  has  to  be  done — and  this  applies  to  S.  611  and  S. 
622 — the  difficulty  we  are  running  into  in  the  small  operations  is 
that  in  either  bill  there  heis  yet  to  be  a  distinction  made  between 
the  truly  small  operator  who  is  providing  communications  service 
and  the  larger  operator  who  you  may  want  to  deal  with  bb  a 
common  carrier  or  a  pseudo  common  carrier  or  a  telecommunica- 
tions carrier,  however  you  want  to  call  it. 

It  is  not  clear,  for  instance,  in  S.  622,  whether  we  would  be 
considered  a  carrier  in  a  noncompetitive  situation.  Clearly,  the 
small  cable  operator  in  the  small  town  where  there  is  no  television 
service  can  be  considered  to  be  not  in  competition  with  anybody. 
Indeed,  the  reason  for  going  into  that  community  is  that  there  was 
absolutely  no  service  available  to  anybody  in  the  community  to 
begin  with,  in  terms  of  video  service. 

However,  whether  that  in  itself  should  trigger  all  of  the  mecha- 
nisms  that  are  imposed  in  S.  622  r^arding  telecommunications 
classes  of  service  that  are  not  subject  to  elective  competition  is 
highly  questionable.  It  is  questionable,  for  instance,  whether  be- 
cause you  are  in  the  most  rural  of  areas  you  therefore  are  subject 
to  the  most  regulation  or  potentially  could  be  subject  to  the  most 
regulation  regarding  tariffs,  regarding  separations. 

For  instance,  if  I  have  a  small  oiwrator  in  a  rural  community 
that  finally  maneiges  to  get  a  satellite  television  receivensnly  Elarth 
station  and  can  bring  in  pay  cable  programing  to  his  subscribers 
but  is  clearly  one  where  there  is  no  other  video  entertainment 
service  around  and  therefore  he  is  a  carrier  that  has,  for  instance, 
a  total  revenue  that  exceeds  one-third  of  total  revenues  in  that 
market  for  telecommunications  entertainment  service;  theoretical- 
ly, that  small  operator  would  then  be  subject  or  could  be  subject  to 
FCC  regulation,  with  the  full  panoply  of  tariffs,  separation  of  that 
system's  operations  and  so  on. 

We  think  that  that  would  probably  cripple  the  small  cable  opera- 
tor  in  its  ability  to  operate. 

Now,  I  do  recognize  that  in  the  bill,  in  S.  622,  there  is  also  a 
provision  that  says  that  the  FCC  shall  look  at  all  of  its  rules  with 
regard  to  rural  communications,  and  it  makes  an  exception  for 
rural  communications  in  terms  of  how  the  Commission  is  going  to 
deal  with  its  rules.  However,  the  term  "rural"  in  that  aspect  is  not 
defin^,  and  I  have  many  small  system  operators  who  are  in  areas 
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that  may  not  be  considered  technically  rural,  but  certainly  are 
serving,  for  iostfuice,  an  area  of  maybe  400  Bubscribers.  The  impact 
of  those  regulationB  on  that  system  could  be  devastating. 

We  ask  that  the  committee  look  at  the  smaller  operator  in  a 
different  light  from  the  operator  of  a  cable  system,  for  instance,  in 
New  York  City. 

Thank  you. 

Senator  Goldwater,  Thank  you  very  much. 

Senator  ScHMrrr.  Excuse  me,  Mr.  Chairman. 

I  would  just  add  to  your  comment,  Mr.  Effros,  that  we  are,  with 
respect  to  S.  622,  working  on  what  we  call  a  rural  amendment, 
because  we  admitted  when  we  introduced  S.  622  that  we  didn't 
fully  understand  it  well  enough  to  write  it.  But  this  kind  of  assist- 
ance is  very  valuable.  I  think  you  have  made  some  excellent  points. 
I  may  not  agree  with  all  of  them,  but  I  think  particularly  the  latter 
point  about  how  do  you  define  "rural,"  maybe  that  is  the  wrong 
word;  maybe  we  ought  to  be  looking  for  some  other  definition  that 
is  more  a  quantitative  definition  than  a  geographic  definition. 

Senator  Goldwater.  Well,  Senator  Schmitt  and  I  live  in  two 
States  where  we  are  going  to  have  a  lot  of  that.  We  have  communi- 
ties of  12  and  20  people  hidden  way  off  in  canyons  and  mountains, 
cable  is  their  only  source  for  programing. 

Mr.  Effros.  I  have  members  who  have  14  subscribers. 

Senator  Goldwater.  Well,  thank  you  very  much. 

Mr.  Shapiro,  you  are  next  on  the  list. 

STATEMENT  OF  GEORGE  H.  SHAPIRO,  COUNSEL,  MIDWEST 
VIDEO  CORP. 

Mr.  Shapiro.  Thank  you,  Mr.  Chairman. 

I  am  George  H.  Shapiro,  a  member  of  the  Wiishington,  D.C.  law 
firm  of  Arent,  Fox,  Kintner,  Plotkin  &  Kahn.  I  am  counsel  for  the 
Midwest  Video  Corp.,  whose  challenge  to  the  FCC's  access  rules 
was  sustained  by  the  Supreme  Court  in  April  of  this  year,  in 
United  States  v.  Midwest  Video  Corporation. 

I  appreciate  the  opportunity  to  appear  before  you  euid  your  dis- 
tinguished committee  on  this  pemel. 

Before  discussing  the  provisions  of  S.  611  and  S.  622  regarding 
access,  I  would  like  to  discuss  briefly  the  legal  and  practical  consid- 
erations which  I  believe  are  applicable  to  access,  in  light  of  the 
Supreme  Court  decision. 

Turning  first  to  the  legal  considerations,  the  Supreme  Court  held 
in  the  Midwest  Video  case  that  the  FCC  lacked  authority  under  the 
present  statute  to  compel  cable  systems  to  provide  first-come,  non- 
discriminatory access.  The  court  recognized  that  the  FCC's  rules 
imposed  common  carrier  obligations  on  cable  systems.  The  court 
f^irther  reiterated  its  conclusion  in  an  earlier  case  that  Congress 
had  restricted  the  FCC's  ability  to  advance  the  common  carrier 
objectives  associated  with  access  at  the  expense  of  the  journalistic 
ft«edom  of  persons  engaged  in  broadcEisting.  And  since  the  FCC's 
autjiority  to  regulate  cable  television  is  read  with  reference  to  the 
provisions  of  the  statute  covering  broadcasting,  the  court  concluded 
that  the  FCC  similarly  did  not  have  the  authority  to  impose 
common  carrier  obligations  on  cable  systems. 
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The  language  used  by  the  court  is  instructive,  because  I  behave 
that  it  indicates  that  the  decision,  though  based  on  the  present 
statute,  has  significance  beyond  the  language  of  the  present  stat- 
ute. The  court  stated  specifically  that  cable  operators  now  share 
with  broadcasters  a  significant  amount  of  editorial  discretion  re- 
garding what  their  programing  will  include. 

In  a  footnote  the  court  also  recognized  that  access  obligations 
contravened  the  editorial  function  by  restricting  the  expansion  of 
other  cable  services  and  by  compelling  cable  operators  indiscrimi- 
nately to  accept  access  programing,  and  that  this  would  interfere 
with  the  discretion  of  cable  operators  regarding  the  total  service 
offered  to  their  subscribers. 

In  my  view,  the  court's  discussion  and  recognition  of  the  editorial 
discretion  exercised  by  cable  operators  is  the  most  important  aspect 
of  the  decision  because  the  editorial  function  is  one  that  the  Su- 
preme Court  has  recognized  £is  protected  by  the  first  amendment. 

While  the  court  in  the  Midwest  Video  decision  did  not  reach  the 
first  Eimendment  arguments  made  by  Midwest  Video,  it  did  ac- 
knowledge in  the  final  footnote  of  its  opinion  that  the  tirst  amend- 
ment argument  being  made  was  not  frivolous. 

Two  courts  of  appeals  have  gone  further  and  have  stated  that 
cable  systems  are  indistinguishable  from  newspapers  for  first 
amendment  purposes. 

The  analogy  between  cable  systems  and  newspapers  is,  in  my 
opinion,  very  strong.  Both  offer  a  beisic  service,  news  or  television 
signals. 

The  circulation  or  subscribership  of  each  is  also  significantly 
affected,  not  only  by  the  basic  service,  but  by  the  number,  variety, 
and  quality  of  other  services  it  ofTers.  Comics,  sports,  society  pages, 
and  editorial  comment,  for  example,  help  sell  newspapers,  just  as 
movies,  sports  events,  children's  programing,  information  services, 
and  foreign  language  programing  and  local  prc^aming  help  sell 
cable  services. 

My  conclusion,  from  what  I  have  just  said,  is  that  because  of  the 
importance  of  the  editorial  function  to  the  operation  of  today's 
cable  systems,  any  attempt  to  impose,  by  statute,  access  obligations 
on  cable  systems  runs  squarely  into  the  first  amendment  by  sub- 
stantially impairing  the  editorial  function  performed  by  cable  sys- 
tems. 

Moreover,  there  are  strong  practical  reasons  why  statutorily  im- 
peded access  requirements  would  not  constitute  desirable  public 
policy. 

First,  access  requirements  impair  the  ability  of  cable  operators  to 
present  diverse  service  packages  to  their  subscribers. 

Meeting  access  requirements  could  preclude  the  cable  operator 
from  using  his  channels  to  provide  children's  programing  such  as 
that  offered  by  Nickelodeon  or  Spanish-language  programing,  or  a 
package  of  live  sports  events,  or  coverage  of  live  events  on  the  fioor 
of  the  House  of  Representatives. 

All  of  these  are  available  today  by  satellite,  and  many  others 
may  be  available  next  year,  or  in  following  years.  Moreover,  the 
access  rules  also  msike  it  possible  for  certain  types  of  programing  to 
predominate  on  the  access  channels. 
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For  example,  in  Austin,  Tex.,  where  Midwest  Video  Corp.  oper- 
ates a  50-percent  owned  cable  syBtem,  it  waB  flooded  with  requests 
by  religious  groups  for  access  time  and  had  all  of  these  requests 
been  granted  there  would  have  been  little  time  remaining  for  use 
by  others. 

Second,  cable  television  service  is  delivered  to  the  home,  and 
access  requirements  would  impair  the  ability  of  cable  operators  to 
respond  to  complaints  of  subscribers  about  what  is  being  delivered 
into  their  living  rooms  and  bedrooms. 

For  example,  there  would  be  nothing  to  prevent  a  channel  lessee 
from  delivering  to  every  cable  home  R-  or  X-rated  movies,  or  such 
sexually  provocative  programs  as  "Midnight  Blue,"  even  if  such 
pr<^raniing  was  offensive  to  most  subscribers. 

Without  mandatory  access,  the  cable  operator  can  make  the 
decision  whether  that  type  of  programing  is  desirable  for  his  com- 
munity, or  indeed  he  could  taie  steps  to  insure  that  it  was  only 
available  to  those  subscribers  who  wished  to  receive  it. 

Midwest  Video  again  faced  a  similar  situation  in  Austin  where 
an  individual  sought  to  present  a  commercial  program  promoting 
the  shows  available  at  various  bars  and  clubs  in  Austin.  Midwest 
did  not  feel  that  such  a  program  was  appropriate  for  distribution  to 
its  subscribers  and  declined  to  carry  it. 

Its  ability  to  make  that  type  of  program  judgment  would  be  lost 
if  access  requirements  are  imposed  U[>on  it. 

Third,  emy  system  of  mandatory  access  will  inevitably  involve 
the  government  in  the  resolution  of  disputes  between  access  users, 
idl  of  whose  demands  cannot  be  met.  Resolution  of  these  disputes 
would  involve  Government  in  programing  judgments  and  day  to 
day  supervision  of  at  least  some  cable  systems,  a  function  that  I 
beueve  is  totally  inappropriate  for  government.  And  that  also 
raises  significant  first  funendment  problems. 

Finally,  access  requirements  are  contrary  to  the  workings  of  the 
marketplace  and  could  inhibit  the  development  of  new  cable  sys- 
tems and  new  cable  services.  Each  channel  is  a  potential  source 
both  of  revenue  and  of  subscribers  to  the  cable  system.  In  the  long 
run,  the  inability  of  cable  operators  to  provide  economically  viable 
prc^aming — and  by  economically  viable,  I  mean  not  necessarily 
the  commercial  viable  type  of  programing  of  a  broadcast  station, 
but  programing  which  attracts  subscribers — the  inability  to  provide 
that  type  of  pn^aming  could  affect  the  ability  of  cable  operators 
to  build  new  plants  or  ui^rade  existing  facilities,  and  the  ability  or 
desire  of  cable  subscribers  to  pay  for  the  services  that  are  being 
deUvered  by  their  cable  systems. 

I  do  want  to  note  that  a  large  portion  of  the  cable  industry  has 
found  that  local  programing  often  produced  by  persons  in  the 
community  having  no  connection  with  the  cable  system  is  desirable 
prc^aming,  and  the  cable  systems  do  provide  substantial  amounts 
of  such  programing. 

Midwest  Video  again  provides  such  pn^aming  in  Austin,  and 
indeed  provides  financiEiI  support  to  an  orgamization  providing  local 
prc^^aming.  I  see  no  reason  to  believe  that  the  cable  industry's 
support  for  local  programs  will  change,  and  indeed  I  believe  that 
the  cable  industry  is  increasing  its  efforts  in  this  area  with  a 
considerable  decree  of  success. 


Digitized  by 


Google 


However,  for  the  reasons  I  have  stated,  I  believe  that  accesO^ 
requirements  in  the  long  run  will  inhibit  rather  than  further  local 
programing  efforts  by  removing  them  from  the  need  to  meet  thi 
marketplace  test  of  whether  they  are  desirable  to  the  cable  sya 
tem's  subscribers  and  removing  then  from  the  editorial  discretion 
of  the  party  responsible  for  the  total  service  package  offered  to  the 
community. 

With  that  background,  I  would  like  to  comment  briefly  on  S.  611 
and  S.  622.  i 

The  provisions  of  S.  622  are  somewhat  more  concise  than  those  or- 
S.  611,  so  I  will  comment  on  S.  622  first.  As  I  read  section  335(i)(l)il 
it  prohibits  the  States  and  the  Federal  Government  and  theic 
political  subsidivistons  from  requiring  access  in  most  instances.  £ 
support  this  provision  because  of  the  legal  and  practical  problems  t 
have  described  above  are  applicable  to  access  requirements  i 
posed  by  any  level  of  government. 

Section  335(fK6)  contains  a  limited  access  obligation,  in  that  ib 
authorizes  the  FCC  to  require  the  lease  of  channels  on  those  cable 
systems  which  are  the  only  source  of  video  programing  in  the^ 
market  served. 

1  recommend  that  this  provision  be  eliminated  not  only  because^ 
of  the  legal  and  practical  reasons  set  forth  above,  but  also  because 
I  believe  that  the  FCC  is  already  well  on  the  way  to  eliminating 
the  problem  with  which  it  is  designed  to  deal. 

In  1978,  the  FCC  began  an  inquiry  into  the  future  role  of  low-' 
power  broadcast  and  translator  stations.  That  proceeding  may^ 
make  it  possible  for  parties  desiring  to  provide  programing  in  the, 
communities  to  which  section  335(fX6)  would  be  applicable  to  havet 
an  alternative  source  of  programing  if  the  cable  system  is  unabl^ 
to  present  their  programing.  _^ 

In  any  event,  the  existence  of  the  inquiry  makes  it  clear  that; 
there  are  other  alternatives  to  be  explored  before  the  Congress, 
decides  to  adopt  a  mandatory  access  provision  that  would  raise  so^ 
many  kinds  of  problems  I  have  discussed. 

I  see  that  my  time  is  up.  I  would  like  to  just  comment  briefly  onf 
S.  611  and  its  definition — or  its  absence  of  definition  of  "subject  toj 
effective  competition,"  which  seems  to  be  the  key  to  the  extent  ta 
which  access  obligations  are  applicable  to  the  cable  systems  underr 
that  provision. 

I  believe  that  the  Chairm2m  of  the  FCC  in  a  recent  speech  at  thet 
cable  convention  in  Las  Vegas  pointed  out  something  that  I  wouldj 
commend  to  the  consideration  of  this  committee.  And  that  is,  the; 
amount  of  existing  competition — existing  and  potential  competi-. 
tion — to  which  all  cable  systems  are  subjected. 

He  referred  to  the  multipoint  distribution  service,  over-the-air 
pay-TV,  the  FCC's  efforts  to  improve  television  receivers  in  order 
to  encourage  UHF  broadcasting,  the  possibility  of  the  doubling  of 
useable  UHF  television  stations,  and  to  low-power  television  sta- 
tions and  translators  to  which  I  have  already  referred. 

For  the  future,  he  referred  to  direct  satellite-to-home  broadcast-  I 
ing  and  described  the  cable  industry  as  one  subject  to  considerable  \ 
competition. 

I  think  that  with  all  of  this  competition — some  of  it  only  being  I 
potential — this  is  still  something  that  cable  systems  have  to  take,  | 
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into  account.  And  I  would  urge  that  the  definition  of  category  I 
carriers  be  expanded  to  include  most  if  not  all  cable  systems, 
because  I  think  the  competition  that  we  face  is  great. 

Thank  you,  Mr.  Chairmsui.  I  appreciate  the  opportunity  to  tes- 
tify. 

[The  statement  follows:] 


Mr.  Chairman,  I  am  George  H.  Shapiro,  a  member  of  the  Waahington,  D.C.  law 
firm  of  Arent,  Foi,  Kintner,  Plotkin  &  Kahn.  I  am  counsel  for  Midwest  Video 
Corporation,  whoee  challenge  to  the  Federal  Communications  Commission's  access 
rules,  adopted  in  1972  and  modified  in  1974,  was  sustained  by  the  Supreme  Court  in 
April  of  tnis  year  in  United  Stalei  v.  Midwest  Video  Corporation.'  I  appreciate  the 
opportunity  to  appear  before  you  and  your  distinguished  Committee  on  this  panel 
on  current  and  anticipated  legal  and  practical  considerations  underlying  individual, 
organizational  and  commercial  access  to  cable  television  facilities  and  the  proposals 
of  S.  611  and  S.  622.  Before  discussing  the  provisions  of  S.  61!  and  S.  622,  1  will 
discuss  the  legal  and  then  the  practical  consioerations  applicable  to  access. 


The  Supreme  Court  held  in  the  Midwest  Video  case  that  the  FCC  lacked  authorit)r 
under  the  present  statute  to  compel  cable  systems  to  provide  first-come,  nondiscn- 
ininatory  access.  The  Court  reowiized  that  the  FCC's  rules  imposed  common  carrier 
c^ligations  on  cable  systems.  The  Court  further  reiterated  its  conclusion  in  an 
earber  case  ■  that  Congress,  in  section  3(hl  of  the  current  statute,  had  restricted  the 
FCC's  abUity  to  advance  the  common  carrier  objectives  associated  with  access  at  the 
expense  of  tne  journalistic  freedom  of  persons  engaged  in  broadcasting. 

And,  since  the  FCC's  authority  to  regulate  came  television  is  read  with  reference 
to  the  provisions  of  the  statute  governing  broadcasting,  the  Court  concluded  that  the 
FCC  similarly  did  not  have  autnority  to  impose  common  carrier-type  obligations  on 
cable  systems.  The  langua^  used  by  the  Court  Is  instructive  because  I  believe  that 
it  indicates  that  the  decision  has  significance  beyond  the  language  of  the  present 
statute.  The  Court  said: 

That  limitation  [Section  3<h),  restricting  the  FCC's  authority  to  limit  the  journalis- 
tic freedom  of  persons  engaged  in  broadcasting]  is  not  one  having  peculiar  applica- 
bility to  television  broadcasting.  Its  force  is  not  diminished  by  the  variant  technol- 
ogy involved  In  cable  transmissions.  Cable  operators  nou)  share  with  broadcasters  a 
significant  amount  of  editorial  discretion  regarding  what  their  programing  will 
include.  As  the  Commission  itself  has  observed,  ^>oth  in  their  signal  carriage 
decisions  and  in  connection  with  their  origination  function,  cable  television  systems 
are  afforded  considerable  control  over  the  content  of  the  prc^aming  they  provide." 
Re^irt  and  Order  in  Docket  No.  20829,  43  Fed.  Reg.  43742  (1978)  [footnote  omitted]. 
U.S.  V.  Midwest  Video  Corp..  supra,  slip  opinion  at  17-18.  [Italic  supplied,] 

In  a  footnote,  the  Court  also  recognized  that  access  obligations  could  restrict  the 
expansion  of  other  cable  services  and  that  compelling  cable  operators  indiscrimi- 
nately to  accept  access  programing  would  interfere  with  their  determinations  re- 
garding the  total  service  offering  to  be  extended  to  subscribers.' 

The  Court's  discussion  and  recognition  of  the  editorial  discretion  exercised  by 
cable  operators  is,  I  believe,  the  most  important  aspect  of  its  decision  because  the 
editorial  function  is  protected  by  the  First  Amendment.'  While  the  Court  did  not 
reach  the  Fint  Amendment  issue  in  the  Midwest  Video  decision,  it  did  acknowledge 
in  the  final  footnote  of  its  opinion  that  the  argument  was  not  frivolous.*  Two  Courts 
of  Appeals  have  gone  further  and  stated  that  cable  systems  are  indistinguishable 
from  newspapers  for  First  Amendment  purposes.'  Ana  the  analogy  between  cable 
systems  and  newspapers  is  very  strong.  Both  offer  a  basic  service — news  or  televi- 
sion signals.  And  the  circulation  or  subecribership  of  each  is  also  sigificantly  affect- 
ed by  the  number,  variety  and  quality  of  the  other  services  it  offers — comics.  Sports, 


• U,S. ,  27  USLW  4335  (Apr,  2,  19791. 

•Columbia  Breadtatting  Syttem.  Inc.  v.  Democratic  National  Committee.  412  U.S.  91  119731. 

■  Id..  Slip  Opinion  at  18,  n.  17. 

'Sex  Miami  Herald  Publishing  Co.  v.  Tomillo.  418  U.S.  241  (19741. 
'  U.S.  V,  Midwat  Video  Corp.,  tupra.  Slip  OpLnion  at  19.  n.  19, 

■  Muluitsl  Video  Corp.  v,  FCC.  507  F,  2d  1025  l8th  Cir.  19781;  Home  Boi  Office.  Inc.  v.  FCC  567 
F,  2d  9,  46  (D.C.  Or.  l»n». 
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society,  and  editorial  comment,  for  example,  in  the  case  of  newspapers,  and  movies,  ,j 
sportfi.  children's  programing,  information  services,  foreign  language  programing, 
and  local  programing,  for  example,  in  the  case  of  cable  systems. 

My  conclusion  from  the  foregoing  is  that  any  attempt  by  statute  to  impose  ace 
obligations  on  cable  systems  runs  squarely  into  the  First  Amendment  by  substan- 
tially impairing  the  editorial  function  performed  by  cable  systems. 


Moreover,  there  are  strong  practical  reasons  why  statutorily  imposed  access  re- 
quirements would  not  constitute  desirable  public  policv- 

First,  access  requirements  impair  the  ability  of  cable  operators  to  present  diverse 
service  packages  to  their  subscribers.  Suppose,  for  example,  that  a  cable  operator 
already  providing  one  or  more  channels  of  movies  to  his  subscribers  on  a  pay  cable 
baaij  was  compelled  to  lease  additional  channels  to  motion  picture  companies  who 
decided  to  distribute  their  own  product  on  cable  channels  they  leased.  This  could 
preclude  the  cable  operator  from  providing  children's  programing  such  as  that 
offered  by  Nickelodeon,  or  Spanish  Language  programing,  or  a  package  of  live 
sports  events,  or  live  coverage  of  proceedings  on  the  floor  of  the  House  of  Repre- 
sentatives. All  of  these  services  are  available  by  satellite  today,  and  many  others 
may  be  available  next  year  or  in  following  years.  Moreover,  the  access  rules  make  it 
possible  for  certain  types  of  pn^raming  to  predominate  on  the  access  channels.  For 
example,  in  Austin,  Texas,  where  Midwest  operates  a  5()  percent  owned  cable 
system,  it  was  flooded  with  requests  by  religious  groups  for  access  time,  and  had  all 
of  these  requests  been  granted  there  would  have  been  little  time  remaining  for  use 
by  others.  Moreover,  some  of  these  groups  had  their  own  production  facilities  but 
sought  to  use  those  of  the  cable  system  because  of  the  low  rates  at  which  they  were 
offered  to  access  users. 

Second,  cable  television  service  is  delivered  to  the  home,  and  access  requirements 
would  impair  the  ability  of  cable  operators  to  respond  to  complaints  of  subscribers 
about  what  is  being  delivered  into  their  living  rooms  and  bedrooms.  For  Example, 
there  would  be  nothing  to  prevent  a  channel  lessee  from  delivering  to  every  cable 
home  "R"  or  "X"  rated  movies  or  such  sexually  provocative  programs  as  "Midnight 
Blue,"  even  if  such  programing  was  offensive  to  most  subscribers.  Without  manda- 
tory access,  the  cable  operator  could  decide  whether  that  programing  was  desirable 
for  his  community  or  could  take  steps  to  insure  that  it  was  only  available  to  thoae 
subscribers  who  wished  to  receive  it.  Midwest  Video  faced  a  similar  situation  in 
Austin,  Texas,  when  an  individual  sought  to  present  a  commercial  program  promot- 
ing the  shows  available  at  various  bars  and  clubs  in  Austin.  Midwest  did  not  feel 
that  such  a  proKram  was  appropriate  for  distribution  to  its  subscribers  and  declined 
to  carry  it.  Its  ^ility  to  make  this  type  of  program  judgment  would  be  lost  if  access 
requirements  are  imposed  upon  it. 

Third,  any  system  of  mandator^'  access  will  inevitably  involve  the  government  in 
the  resolutions  of  disputes  between  access  users,  all  of  whose  demands  cannot  be 
met.  Different  parties  may  want  to  provide  programs  at  the  same  time  on  the  same 
channel.  One  party  may  claim  that  an  inordinate  amount  of  time  has  been  provided 
to  another  party.  A  channel  lessee  or  a  producer  of  a  regular  program  may  claim 
vestee  rights  to  continue  leasing  a  channel  or  providing  a  program  ad  inrinitum 
even  though  others  are  thereby  precluded  from  using  the  channel  or  the  time  period 
during  which  the  program  is  scheduled.  Resolution  of  these  disputes  would  involve 
the  government  in  programing  judgments  and  close  day-to-day  supervision  of  at 
least  some  cable  systems — a  function  that  1  believe  is  totally  inappropriate  for 
government  and  that  also  raises  significant  First  Amendment  problems,' 

Finally,  access  requirements  are  contrary  to  the  workings  of  the  marketplace  and 
could  inhibit  the  development  of  new  cable  systems  and  news  cable  services.  Cable 
systems  are  enormously  expensive  to  build,  and  access  requirements  inhibit  the 
aoility  of  cable  operators  to  develop  the  most  marketable  total  cable  service  pack- 
age. Each  channel  is  a  potential  source  both  of  revenue  and  of  subscribers  to  the 
cable  system,  and  any  channel  which  does  not  pay  its  own  way,  from  either  the 
revenue  it  earns  or  the  fact  that  existing  and  potential  subscribers  desire  the 
opportunity  to  view  it,  must  be  subsidized  by  rates  charged  all  subscribers  while 
diminishing  the  overall  diversity  offered  by  the  cable  system.  In  the  long  run,  the 
inability  of  cable  operators  to  provide  economically  viable  programs  on  some  chan- 
nels could  affect  the  ability  of  cable  operators  to  build  new  plants  or  urerade 
existing  facilities  and  the  abdity  —  ''"-■-"  "("-"Kin  D.,k„^-iK«  ,■      .. 

delivered  by  cable  systems. 


i 


Digitized  by 


Google 


I  do  want  to  note  that  a  lar^e  portion  of  the  cable  induatiy  has  found  that  local 
programing,  often  produced  by  persons  in  the  community  havmg  no  connection  with 
the  cable  system,  is  desirable  programing,  and  they  provide  substantial  amounts  of 
such  pro^aming.  Midwest  Video,  for  example,  carnes  such  programing  in  Austin 
and  provides  some  financial  support  to  an  organization  which  provides  local  pro- 
graming. I  see  no  reason  to  believe  that  cable  industry  support  for  local  programs 
will  change,  and  indeed  I  believe  that  the  cable  industry  is  increasing  its  efforts  in 
this  area,  with  a  considerable  degree  of  success.  However,  for  the  reasons  I  have 
stated  above.  I  believe  that  access  requirements  will  in  the  long  run  inhibit  rather 
than  further  these  local  programing  efforts  by  removing  them  from  the  need  to 
meet  the  test  of  the  marketplace  and  from  the  editorial  discretion  of  the  party 
reeponsible  for  the  total  service  package  offered  to  the  (»mmunity. 


With  that  background,  I  would  like  to  comment  briefly  on  S.  611  and  S.  622.  The 
provisions  of  S.  622  are  somewhat  more  concise  than  those  of  S.  611,  so  I  will 
comment  on  S.  622  first.  As  I  read  section  335(iXl),  it  prohibits  the  States  and  their 

Ktitical  subdivisions  from  requiring  access.  I  support  this  provision  because  the 
jai  and  practical  problems  1  nave  described  aixive  are  applicable  to  access  require- 
ments imposed  by  any  level  of  government.  Section  3354fK6)  contains  a  limited 
access  obligation  m  that  it  authorizes  the  FXX?  to  require  the  lease  of  channels  on 
those  cable  systems  which  are  the  only  source  of  video  prcgraming  in  the  market 
served.  I  recommend  that  this  provision  be  eliminated  not  only  for  the  reasons  set 
forth  above,  but  also  because  I  believe  that  the  FCC  is  already  well  on  the  way  to 
eliminating  the  problem  with  which  it  is  designed  to  deal.  In  1978,  the  FCC  b^an 
an  Inquiry  into  the  future  role  of  low  power  broadcast  and  translator  stations.'  That 
proceeding  may  make  it  possible  for  parties  desiring  to  provide  programing  in 
communities  to  which  section  335(fXEI  would  be  applicable  to  have  an  alternative 
source  of  programing  if  the  cable  system  is  unable  to  present  their  prc^aming.  In 
any  event,  the  existence  of  the  Inquiry  makes  it  clear  that  there  are  other  alterna- 
tives to  be  explored  before  the  Congress  decides  to  adopt  a  mandatory  access 
provision  which  would  raise  so  many  of  the  kinds  of  problems  I  have  discussed  and 
which  may  be  unnecessary  in  any  event  because  of  the  voluntary  actions  of  cable 
operators  in  the  communities  which  would  be  affected  by  section  335(fX6l. 

S.  611  is  more  complex.  Fiist,  it  is  not  clear  whether  moat  cable  systems  would, 
under  the  Bill,  be  treated  as  Category  I  or  Category  II  carriers  because  the  defini- 
tion  of  the  term  "subject  to  effective  competition"  is  not  clear  in  its  applicaiton  to 
cable  television.  The  Chairman  of  the  FCC  has  recently  described  the  existing  and 
potential  competition  to  cable  television  as  follows: 

•  *  *  While  you  move  to  diversify  your  services,  many  other  types  of  competitive 
over-the-air  delivery  systems  are  also  coming  into  clearer  focus.  The  Multi-Point 
Distribution  Service  (MDS)  is  continuing  to  grow,  and  can  be  equipped  for  two-way 
service.  Over-the-air  pay  TV  is  growing.  Television  receivers  are  improving,  and  we 
at  the  FCC  are  committed  to  making  UHF  television  broadcasting  as  technically 
comparable  to  VHF  service  as  possible.  Technical  improvements  may  in  the  1980s 
moke  it  possible  for  us  to  double  the  number  of  usable  UHF  television  station 
channels  around  the  country.  We  are  also  studying  low-power  television  and  trans- 
lators as  a  means  of  expanding  consumer  video  choices. 

Thus,  cable  is  no  longer  the  only  potential  means  by  which  people  will  be  able  to 
choose  from  among  a  diverse  array  of  video  services.  And  you  may  even  at  some 
future  date  be  facM  with  competition  from  a  large  capacity  system  of  direct  satel- 
lite-to-home broadcasting.' 

With  cable  systems  facing  or  soon  to  face  this  amount  of  competition,  1  question 
whether  there  is  sufficient  basis  for  treating  any  cable  B3^tema  as  Cat^^ry  II 
carriers.  As  I  read  S.  611.  there  are  no  Federal  access  obligations  applicable  to 
(^tegoi?  I  carriers  except  section  264(cX6).  I  would  only  suggest  that  that  provision 
be  eliminated  and  that  a  provision  similar  to  §  335(iKl)  of  S.  622  be  added,  applicable 
to  iMth  Cat^ory  I  and  Category  II  carriers. 

If  a  significant  number  of  cable  systems  are  treated  as  Cat^ory  II  carriers,  and 
that  appears  to  be  the  intent  of  S.  611.,  Federal  access  requirements  appear  to  be 
mandated.  Thus  the  requirement  for  fullv  separated  entities  for  marketing  an 
information  service  set  forth  in  section  203(bX6),  the  carrier  requirements  in  section 
20Ab),  the  interconnection  requirements  in  section  207(al  and  the  nractices  and 
tariir  provisions  of  section  20S(b)  appear  to  require  cable  systems  which  are  Catego- 
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ry  11  carriers  to  provide  a  commoR  carrier  type  of  access.  If  that  is  not  the  intent  to 
S.  611, 1  urge  that  clarifying  language  be  inserted.  If  it  is  the  intent,  I  urge  that  the 
Committee  take  another  look  at  the  matter  both  for  the  \egBl  and  practical  reasons 
discussed  above  and  also  because,  as  noted  in  my  discussion  of  Cat^ory  1  carriere,  I 
do  not  believe  that  S.  611  gives  sufTicient  attention  to  the  existing  and  potential 
conmetition  now  faced  or  soon  to  be  faced  by  cable  Bystems. 

Mr,  Chairman,  I  hope  that  the  thoughts  set  forth  in  this  Statement  will  prove 
helpful  in  the  future  deliberations  of  this  Committee.  Thank  you. 

Senator  Goldwater.  I  might  explain  that  even  though  you  may 
not  get  a  chance  to  finish  your  whole  statenaent,  it  isn't  so  much 
what  you  say  here,  it  is  what  you  have  written,  because  this 
becomes  a  bible  that  our  staff  reads  assiduously  in  our  efTorta  to 
then  write  something  that  will  make  you  happy,  we  hope. 

Mr.  Botein? 

STATEMENT  OF  MICHAEL  BOTEIN,  ESQ..  DIRECTOR,  COMMUNI- 
CATIONS MEDIA  CENTER,  NEW  YORK  LAW  SCHOOL,  NEW 
YORK,  N.Y. 

Mr.  Botein.  With  those  cautionary  words,  I  will  submit  my  writ- 
ten statement  and  make  a  couple  of  comments. 

1  guess  the  reason  I'm  here  to  the  left  of  George  Shapiro  is  we 
were  on  opposite  sides  of  the  Midwest  Video  case.  I'm  not  going  to 
comment  on  that,  beyond  saying  that  I  don't  think  that  really  tells 
us  too  much  about  the  constitutioneil  issues  that  are  involved  here. 

Our  involvement  at  the  Communications  Media  Center  is  not 
just  in  terms  of  things  such  as  the  Midwest  Video  case — fdthough 
we  did  represent  the  ACLU  there — but  also  trying  to  figure  out 
how  to  make  access  work. 

And  one  of  the  problems  that  we  have  seen  is  that  everybody — 
particularly  in  academia — thinks  that  access  is  a  wondernil  idea; 
it's  the  best  thing  since  bottled  beer.  But  on  the  other  hand,  not  too 
much  comes  of  it.  And  I  think  Mr.  Hoke  might  comment  on  that 
later. 

To  a  very  real  extent,  the  access  movement  in  this  country  has 
been  somewhat  of  a  disappointment,  especially  to  those  of  us  who 
believe  intellectually  that  it  makes  sense.  So  the  question  then 
comes  to  mind  is:  Why?  Why  is  that  happening?  There  are  two  real 
problems  here. 

First,  there  is  a  business  problem.  Second,  there  is  a  legal  prob- 
lem. 

The  business  problem  is  that  there  is  no  market  for  access  serv- 
ice, as  the  market  is  currently  structured.  You  can't  sell  ads  on 
access  time,  because  the  audience,  by  definition,  is  so  small.  Maybe 
you  could  have  pay  access  programing,  but  so  far  no  cable  opera- 
tors want  to  try  to  do  that.  There  might  very  well  be,  as  there  was 
in  the  past,  some  grant  money,  for  example,  from  the  NEA;  but 
that  has  largely  dried  up.  So  one  of  the  things  I  would  be  thinking 
about  if  1  were  you,  frankly,  would  be  perhaps  taking  any  kind  of 
spectrum  use  fee  and  funneling  part  of  that  into  either  NEA;  or 
some  other  kind  of  program  endowment  fund,  which  could  then 
metke  grants  to  public  access  and  other  access  producers. 

Another  thing  we  have  been  working  with,  and  probably  will  be 
doing  something  with  in  the  near  future,  is  some  kind  of  voluntarv 
checkoff  provision  whereby  subscribers  to  cable  systems  could  voi- 
unterily  be  tithed,  if  you  will,  or  be  billed  an  extra  dollar  or  two  a 
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month,  which  would  go  to  support  their  local  access  production 
center. 

There  are  obviously  lots  of  ways  of  doing  it,  but  it's  clear  that  the 
ways  in  which  we're  trying  to  do  it  so  far  really  have  not  worked 
well,  and  if  we're  going  to  have  access  we  have  to  find  a  better  way 
of  doing  it. 

A  second  problem  is  a  legal  problem,  or  perhaps,  more  correctly 
stated,  that  I  don't  think  there  is  a  proper  role  for  the  law  or  for 
the  legal  regime  here. 

Trying  to  define  standards  here  is  very,  very  difficult.  You  can 
write  a  rule  that  says  you  have  to  have  four  access  channels, 
educational  or  governmental,  whatever.  But  what  does  that  mean? 
Well,  the  answer  is:  You  don't  know. 

I  am  drafting  a  franchise  now  for  a  medium-sized  city.  One  of  the 
things  that  they  were  interested  in  was  having  a  provision  that 
the^  could  use  uie  studio  of  the  cable  operator  3  hours  a  day.  Well, 
which  3  hours?  And  what  happens  if  you  want  to  use  a  camera  for 
4  hours,  and  an  editing  machine  for  only  15  minutes?  Can  you 
lump  the  two  together? 

I  think  that  realistically  it  is  almost  impossible  to  have  standards 
here.  And  in  a  way.  I  would  not  even  try  to  write  them  into  either 
one  of  these  bills. 

Instead,  what  is  very  important  is  to  have  procedures  for  resolv- 
ing disputes  between  cable  operators  on  the  one  hand,  and  access 
users  on  the  other  hand.  Once  again,  there  are  many  approaches. 
One,  for  example,  would  be  to  have  an  ombudsman — and  some 
cities  have  done  this  on  their  own.  Another  would  be  to  use  arbi- 
tration or  mediation.  But  it  probably  is  more  important  to  impose 
upon  the  operator  a  very  general  obligation  such  as  programing  in 
the  community's — not  the  public,  but  in  the  community's  interest, 
and  then  create  some  kind  of  informal  very  quick  mechanism  for 
making  sure  that  people  who  want  to  get  on,  and  who  should  be 
on — whatever  that  may  be,  and  it  varies  from  town  to  town — will 
get  on. 

Basically  there  should  be  less  of  a  focus  in  this  area,  I  think,  on 
strict  l^al  rules,  less  of  a  focus  on  regulation,  because  r^ulation — 
even  if  it  were  allowable  under  the  Communications  Act,  which  it 
is  not,  it  appears — has  just  not  gotten  us  very  far. 

The  focus  instead  should  be  on  the  dynamic  nature  of  this  devel- 
oping medium,  and  finding  ways  to  fund  it;  and  finally,  on  finding 
ways  to  take  care  of  disputes  between  the  various  participants  in 
it. 

I  thank  you. 


The  CommunicatioiiB  Media  Center  sponsors  conferences,  maintains  a  publica- 
tions series,  and  operates  a  clinical  legal  education  program  dealing  with  emerging 
issues  in  the  law  of  mass  communications.  I  and  some  of  my  associates  at  the  Center 
have  been  involved  with  questions  of  access  to  cable  television  for  a  while,  not  only 
as  scholarly  observers,  but  also  as  active  litigators."  I  thus  am  pleased  to  appear 
before  this  Subcommittee  today. 


'Fore — ., 
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I.   BACKGROUND 

Access  U>  the  mass  media  has  been  a  concern  of  scholars,  regulators,  and  public 
interest  groups  for  more  than  three  decades:  as  early  as  1947,  the  Hutching  Cominis- 
sion  identified  access  as  a  paramount  value  in  communications.  For  more  than  a 
decade,  cable  television  has  appeared  to  be  the  best  medium  for  access  require 
ments,  since  cable  is  comparatively  new  and  relatively  flexible;  by  comparison,  the 
broadcasting  industry  is  structured  a(:ainat  access  and  resistant  to  change.  Indeed, 
the  Supreme  Court  expressly  noted  this  aspect  of  cable,  in  observing  that  a  right  of 
access  might  be  more  appropriate  for  cable  than  for  broadcast  television.  Columbia 
Broadcaating  SyaUm  v.  Democratic  National  Committee.  412  U.S.  94  (1973). 

The  promise  of  access,  however,  has  largelv  not  been  fulfilled.  To  be  sure,  commu- 
nities such  as  New  York  City  enjoy  literally  hundreds  of  hours  each  month  of  access 
programming.  But  this  is  hardly  a  normal  case,  not  only  because  the  Citv  has  a 
diverse  cultural  composition,  but  also  because  its  cable  franchises  required  acceas 
channels  long  before  the  FCC  did.  At  the  other  end  of  the  spectrum,  access  channels 
on  small  town  cable  systems  very  often  are  "dark"  for  day  after  day. 

There  appear  to  be  several  reasons  for  this  situation.  First,  access  production 
initially  attracts  very  little  community  interest  and  financial  support,  simply  be- 
cause it  is  new  to  almost  all  television  viewers.  To  a  very  real  extent,  a  chicken  and 
egg  problem  thus  exists.  Access  production  centers  require  community  volunteers 
and  money  to  produce  programming— in  order  to  attract  community  voIunteeiB  and 
to  raise  money. 

Second,  the  cable  industry  generally  has  resisted  the  growth  of  access  program- 
ming. To  an  increasing  extent,  cable  operators  apparently  want  to  be  broadcasters 
and  to  use  their  medium  merely  to  sell  "pay"  and  similar  services. 

Third,  and  most  recently,  some  serious  limitations  have  developed  on  the  power  of 
the  Federal  Communications  Commission  to  require  cable  operators  to  have  access 
channels.  On  April  2,  1979,  in  Midwest  II,  supra,  the  Supreme  Court  of  the  United 
States  invalidated  the  FCC's  requirement  that  cable  television  systems  with  more 
than  3,500  subscribers  provide  access  channels  for  use  by  the  public.  The  Court  held 
that  the  Communications  Act  prevented  the  Commission  from  imposing  this  type  of 

The  rule  in  question  was  part  of  the  general  set  of  cable  television  regulations 
which  the  FCC  adopted  in  1972.  CabU  Television  Report  and  Order.  36  FCS  2d  143 
(1972).  A  1976  amendment  to  the  rule  required  all  cable  television  systems  with 
more  than  3,500  subscribers  to  offer  "public,"  "educational,"  "local  governmental," 
and  "leased"  access  channels,  and  to  make  them  available  to  members  of  the  public 
on  a  "non-discriminatory"  basis.  Report  and  Order,  59  FCX:  2d  294  (1976).  Cable 
operators  were  not  required  to  provide  all  four  channels,  however,  but  rather  just  to 
offer  at  least  one  channel  for  all  four  purposes. 

The  impact  of  Midwest  II  is  far  from  clear.  The  case  certainly  prevents  the  FCC 
from  imposing  its  former  access  channel  requirements  upon  cable  systems.  But  the 
Court  explicitly  noted  that  "less  intrusive  access  regulation"  might  be  acceptable. 

U.S.  at ,  n.  14,  99  S.Ct.  at  1445,  n.  14.  In  addition,  the  (iiurt  was  quick  to 

point  out  that  under  a  prior  case  the  FCC  still  could  impose  a  "local  origination" 
requirement — a  provision  that  cable  operators  offer  a  substantial  amount  of  their 
own  local  programming. U.S.  at ,  99  S.Ct.  at  1441. 

At  the  same  time,  the  decision  seems  to  leave  state  and  local  authorities  free  to 
impose  access  requirements  as  a  condition  of  panting  franchises  to  cable  operators, 
without  which  the  operators  cannot  build  their  systems.  Until  Midwest  II,  the  FCC 
consistently  had  "pre-empted"  the  whole  field  of  access,  and  had  not  permitted  state 
or  local  authorities  to  require  access  channels.  Since  the  FCC's  access  rules  are  now 
defunct,  cities  and  states  presumably  can  impose  their  own  access  obligations.  The 
one  fly  in  this  ointment  is  the  still  unanswered  question  as  to  whether  access 
regulations  in  general  violate  the  first  amendment — an  issue  which  the  Court 
explicitly  refused  to  pass  upon. U.S.  at ,  99  S.Ct.  at  1446,  n.  19. 

The  dourt  also  noted  that  the  Congress  was  free  to  change  the  Communications 
Act.  and  implicitly  invited  it  to  do  so  by  stating  that  access  obligations  should  "come 
specifically  from  Congress." U.S.  at ,  99  S.Ct,  at  1445-1446, 

Midwest  II  thus  seems  to  leave  the  access  issue  in  the  hands  of  the  Congress,  state 
authorities,  and  local  governments.  As  a  result,  this  Subcommittee  has  not  only  a 
free  hand,  but  also  a  wide  range  of  alternatives  before  it, 

II.    POUCY   ALTKRNATIVBS 

One  approach  would  be  Just  to  leave  the  provision  of  access  up  to  the  cable 
industry  on  a  voluntary  basis.  Some  cable  operators  have  made  Bubstantiat  commit- 
ments to  foster  access  prc^ramming.  But  most  operators  either  view  access  as 
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sary. 

A  second  strategy  thus  might  be  to  make  access  requirements  a  matter  of  local 
optioD  for  citieB  and/or  states,  on  the  theory  that  these  governments  are  close  ta 
local  needs  and  interests.  On  the  one  hand,  the  Center  has  worked  with  a  number  of 
city  ^ovemmentB  which  are  deeply  and  sincerely  concerned  about  promoting  com- 
munity programming.  On  the  other  hand,  many  municipal  governments  lack  the 
time  ana  expertise  to  deal  effectively  with  access  issues.  Many  state  authorities 
seem  to  suffer  from  similar  problems,  and  also  are  oflen  remote  from  local  concerns. 

A  third  approach  might  be  to  reinstate  the  Commission's  former  local  origination 
rule  on  the  federal  level.  This  rule  required  a  cable  televison  system  with  3,600  or 
more  subscriberB  to  "operat«  to  a  signincant  extent  as  a  local  outlet  by  cablecasting 
and  [have]  available  facilities  for  local  production  and  presentation  of  programs. 
The  Supreme  Court  upheld  this  rule  initially  in  United  States  v.  Midwest  Video 
Corp.,  im  U.S.  649  (1972)  [hereinafter  Midwest  I\,  and  reafTirmed  its  holding  later  in 
Midwest  II.  - — U.S.  at  —.  99  S.CL  at  1441.  To  be  sure,  the  origination  rule 
created  many  problems  for  both  the  industry  and  the  public;  it  required  cable 
operators  to  assume  often  unwanted  creative  roles  as  programmerB,  while  denying 
direct  input  by  community  groups.  A  melding  of  local  origination  and  access  re- 
quirements thus  might  nutigate  tnese  problems,  by  allowing  operators  to  use  access- 
type  programming  to  fulfill  local  origination  obligations.  In  effect,  this  type  of 
requirement  might  encourage  cable  operators  and  community  groups  to  coonAnate 
tbeir  efforts.  Conversely,  Congress  might  even  consider  legislatively  overruling  Mid- 
west U. 

Finally,  the  Congress  might  impose  upon  cable  operators  a  very  general  require- 
ment to  facilitate  community  programming,  alon^  the  same  general  lines  as — 
though  with  different  standards  from — the  public  mterest"  standard  in  broadcast- 
ing. Cable  operatoTB  would  be  free  to  meet  this  obligation  in  any  one  of  a  number  of 
dinerent  ways,  in  consultation  with  local  community  groups.  Instead  of  sparking 
lengthy  federal  litiMtion,  disputes  between  cable  operators  and  community  groups 
might  De  subject  to  oinding  arbitration. 

CXINCLUSION 

To  date,  the  concept  of  access  has  not  received  effective  implementation.  This  is 
partially  the  result  erf'  actions  by  cable  operators,  citizens  groups,  and  regulators.  As 
a  result,  this  is  an  appropriate  time  to  begin  redefming  access  obligations  in  a  more 
flexible  way. 

Senator  Goldwater.  Thank  you  very  much. 
Now  we  have  Mr.  Hoke. 

STATEMENT  OF  DAVID  HOKE,  NATIONAL  FEDERATION  OF 
LOCAL  CABLE  PROGRAMERS,  YORK,  PA. 

Mr.  Hoke.  I  represent  the  National  Federation  of  Local  Cable 
Programers,  and  we  are  the  actual  practitioners,  if  you  wilt,  of 
utilmng  cable  for  local  prc^aming.  We  have  membership  in  over 
200  communities.  Many  of  those,  organizational  members  them- 
selves, include  memberships  of  literally  hundreds  and  even  thou- 
sands of  people  collectively.  Members  include  community  video 
centers,  schools,  libraries,  churches,  et  cetera,  et  cetera.  Conse- 
quently, we  do  have  an  obvious  stake  in  any  legislation  that  would 
be  passed. 

I  would  like  to  say  first  of  all  that  utilization  of  access  is  a 
reality.  It  is  not  just  somebody's  ftmtasy.  I  am  from  York,  Pa.  We 
have  a  community  video  center  in  York,  and  members  of  our 
orranization  produce  a  substantial  amount  of  programming. 

lliere  are  approximately  150  to  200  other  organizations  similar 
to  the  York  community  access  television,  which  provide  the  saiae 
kind  of  community  role. 

In  looking  at  the  l^islation,  I  think  it  is  important  to  analyze 
the  marketplace  as  it  affects  public  access  to  cable.  It  is  difficult  to 
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make  Euiy  generalities,  because  every  community  is  diiferent,  and 
there  is  a  whole  set  of  diiferent  circumstances. 

We  are  seeing  a  very  positive  competitive  force,  marketplace 
force,  in  the  new  urban  markets.  The  different  cable  operators  are 
offering  to  outdo  the  next  guy,  providing  access  services  to  that 
community. 

I  might  add  to  that  that  in  many  of  these  cases  the  community 
itself  is  not  imposing  regulations  on  the  cable  operators  as  a  pre- 
condition, but  rather  aaking  for  the  cable  operators  to  develop  their 
own  plan.  So  consequently,  it  is  a  free  negotiations  process,  rather 
than  a  regulatory  process,  in  the  classic  sense. 

For  the  majority  of  communities,  however,  they  are  already  fran- 
chised,  and  most  of  those  communities — not  most  of  the  communi- 
ties, but  the  communities  that  have  been  franchiaed  and  do  not 
have  the  benefit  of  that  competition,  we  have  found  that  the  com- 
petition amongst  cable  operators  is  generally  related  to  the  degree 
to  which  that  particular  community  is  educated  to  the  potential  of 
access  programing. 

So  consequently,  systems  that  were  franchised  10  years  or  more 
ago,  those  people  just  weren't  thinking  about  access.  So  they  didn't 
encoureige  the  cable  operators  to  bid  against  each  other.  And  so  in 
those  cases,  they  really  did  not  benefit  from  competition. 

Another  aspect  that  was  mentioned  earlier  is  the  influence  of 
channel  capacity.  Obviously  if  a  system  has  a  great  number  of 
channels,  and  it  is  easier  for  the  cable  operator  to  say:  "Well,  I 
have  got  the  channel;  I  might  eis  well  fill  it  up."  If,  however,  the 
system  is  a  12-channel  system,  and  only  38  percent  of  cable  systems 
have  more  than  12  channels,  the  majority  are  12  channels,  thoee 
systems  £0*6  essentially  saturated.  And  in  those  cases,  the  operator 
has  to  make  hard  decisions  as  to  what  to  put  on  those  channels 
that  would  be  most  viable  to  the  system's  economics. 

There  seems  to  be  a  great  deal  of  disagreement  or  diversity 
amongst  cable  operators  eis  to  whether  or  not  access  programing  is 
an  asset  or  a  liability.  1  think  it  is  fair  to  say  that  the  m^ority  of 
cable  operators  see  it  as  a  liability  rather  than  an  Eisset.  lliey 
generally  feel  that  local  programing  does  not  increase  subscriber 
penetration.  So  consequently,  given  a  choice  between  carrying  say 
a  distant  broadcast  s^etl  or  providing  loced  access  channels,  the 
operator  will  often  yield  to  the  marketplace  force  and  offer  the 
distant  signal. 

System  penetration  is  yet  another  factor.  If  a  system  has  a  70-  or 
even  80-percent  penetration,  there  is  very  little  incentive  to  offer 
additional  new  services.  It  is  etister  to  just  say:  "Well,  we've  got  a 
high  penetration,  why  should  we  invest  any  more  time,  energy,  or 
money  into  developing  local  programing  if  we  already  have  akigh 
saturation  of  potential  subscribers." 

On  the  other  hand,  in  some  CEises  where  low  penetration  exists, 
some  enlightened  cable  operators  have  actu£illy  used  local  pn^ram- 
ing  to  build  the  penetration.  Believe  it  or  not,  there  are  a  few  cable 
operators  around  who  actually  claim  that  their  penetration  was 
increased  by  local  programing. 

I  think  those  operators,  however,  are  in  the  minority  and  are  the 
exception  to  the  rule. 
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Further,  I  would  like  to  comment  on  the  effects  of  the  prc^ams 
themselves  as  perceived  by  the  cable  operator.  We  have  been  talk- 
ing about  the  constitutional  rights  to  discretionary — to  use  discre- 
tion in  choosing  programing.  In  our  system,  since  the  Midwest  case 
was  concluded,  our  cable  operator  decided  that  he  did  not  like 
poetry  tapes.  He  did  not  like  poetry  programs.  He  does  not  like 
religious  programs  to  be  on  the  channel.  And  he  does  not  like  rock 
and  roll  bands. 

Consequently,  in  York,  Pa.,  we  no  longer  have  religious  pro- 
grams, rock  and  roll  bands,  or  poetry  on  our  access  channels. 

He  made  that  decision  because  he  felt  that  his  subscribers  did 
not  want  to  see  rock  bands,  poetry,  or  religious  programing. 

Now  that  may  be  the  case  for  the  majority  of  subscribers.  Howev- 
er, there  is  a  minority  of  subscribers  at  least  who  want  to  see  those 
programs,  and  part  of  the  problem  of  allowing  the  cable  operator  to 
use — to  have  sole  discretionary  authority  is  that  the  operator's 
biases — founded  or  not  founded — are  going  to  be  expressed. 

We  think  that  ultimately  the  most  appropriate  place  for  regula- 
tion of  cable  to  occur  is  on  the  local  level.  We  say  that  because  the 
local  municipal  authorities  can  best  assess  the  unique  needs — 
communications  needs — that  that  community  has. 

And  also,  following  up  on  what  Mike  was  talking  about,  how  to 
best  accommodate  those  needs,  there  is  no  single  model  avtulable 
that  is  going  to  nurture  effective  use  of  access  in  all  communities. 
In  some  communities  it  is  most  appropriate  to  simply  have  a 
facility  available,  and  people  can  sign  the  equipment  in  and  out 
and  go  on  their  own.  In  other  communities,  it  is  more  appropriate, 
or  more  tailored  to  that  community  to  have  more  of  a  professional 
production  staff  who  will  work  with  groups  in  the  community. 
Those  are  two  different  approaches. 

The  outcome  is  the  same.  People  get  access  to  the  cable  system, 
and  the  audiences  get  access  to  the  information  they  need. 

I  think  that  we  need  to  preserve  that  process.  I  Uiink  it  is  a  free 
-  process,  or  it  is  an  open  process.  I  don't  think  we  should  view  it  as 
regulation,  because  there  is  a  negotiating  process  during  the  fran- 
chising process,  and  if  a  cable  operator  doesn't  want  to  bid  on  that 
franchise,  they  don't  have  to.  That  is  a  competitive  process.  They're 
competing  against  other  cable  operators.  And  if  they  don't  feel  they 
can  offer  the  services  that  are  being  expected  and  still  maintain  a 
viable  system,  then  they  should  not  bid  on  the  franchise.  It's  that 
simple. 

So  we  think  that  local  control  is  the  most  appropriate  place. 

If  I  could  go  real  quick  here,  I  think  there  is  a  need  to  have  some 
liability  protection  as  alluded  to  in  the  Goldwater  bill.  If  a  cable 
operator,  on  a  voluntary  basis,  wants  to  provide  access,  he  may  be 
inhibited  to  do  so  because  of  the  potential  of  being  sued.  And  I 
tjiink  that  may  be  extended  to — that  threat  could  be  extended  to 
tjie  commimity  which  also  might  be — so  I  think  that  may  be 
needed. 

We  do  think  there  is  a  need  for  Federal  access  requirements.  A 
mf^ority  of  communities  do  not  have  access  provisions  in  their 
franchises,  and  they  won't  have  the  opportunity  to  do  so  in  many 
cases  for  years  and  years  and  years. 
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If  the  l^islators  can't  consider  a  long-term  commitment  to  the 
Federal  mandate,  at  least  consider  a  transition  period  where  a 
Federal  mandate  could  be  applied  until  a  complete  franchise  term 
is  completed,  so  at  the  end  of  that  franchise  term  the  local  munici- 
pality could  then  renegotiate  with  the  cable  operator.  I  think  that 
might  serve  all  interest,  ultimately. 

tenator  Goldwater.  Thank  you  very  much. 


I  just  want  to  make  a  comment.  We've  been  hearing  all  this 
veek  about  cable  but  this  group  has  produced  the  most  sound 
discussion  of  legislative  needs.  All  we've  heard  up  to  this  date  is 


economics  and  copyrights,  bafieball,  football,  basketbfill.  So  we've 
learned  something  this  morning. 

Mr.  Forsling,  in  a  recent  letter,  and  I  want  to  make  that  letter  a 
part  of  the  record — you  express  a  view  that  it  vras  important  for 
any  l^^lation  to  make  certain  that  cable  television  is  a  national 
communications  medium  in  its  own  right  and  not  limited  to  local 
jurisdiction. 

You  indicated  that  S.  622  recognizes  this  fact.  Would  you  elabo- 
rate? I  would  also  like  Mr.  Effros  to  comment  on  this  particular 
point. 

[The  letter  follows:] 

CABI.ECOM.GENBRAL,  INC., 

Englewood,  Colo.,  April  IS.  JS79. 
Hon.  Barry  M.  CSoldwater, 
U.S.  Senate,  Washington,  D.C. 

Dear  Sbnator  Goldwater:  I  am  Chairman  and  Preeident  of  Cablecom.GeneraI, 
Inc.  Cablecom-General  is  the  largest  cable  t«levision  operator  in  the  State  of  Arizo- 
na. I  would  like  the  opportunity  to  appear  at  the  upcoming  Senate  hearings  before 
the  Senate  Communications  Subcommittee  on  S.  611  ana  S.  622,  the  legislation 
proposing  to  revise  the  current  national  communications  lawe. 

I  would  like  to  direct  my  testimony  at  the  hearings  to  the  subject  of  the  competi- 
tive and  interstate  nature  of  cable  television.  My  concerns  relate  to  the  different 
treatment  in  S.  622,  the  legislation  you  have  sponsored,  and  that  introduced  by 
Chairman  Hollings,  S.  611.  S,  622  recognizes  cable  television  to  be  competitive 
communication  medium  in  most  instances.  Moreover,  your  bill  recognizes  that  cable 
television  is  a  medium  in  its  own  rieht  and  not  limited  to  purely  local  Jurisdiction. 
On  the  other  hand,  it  is  not  clear  the  S,  611  defmes  cable  services  as  compeUtive. 
Moreover,  cable  systems,  under  S.  611,  are  the  only  communications  entity  beyond 
the  local  telephone  company  that  is  left  to  largely  unrestricted  state  and  local 
regulation. 

The  l^islative  determination  of  the  competitive  and  interstate  nature  of  cable 
services  m  the  future  is  crucial,  in  my  view,  since  competitive  entities  under  both  S. 
622  and  S.  611  have  substantial  Federal  and  State  de- regulation.  Enactment  of 
l^ialation  placing  us  in  the  posture  of  being  like  a  local  telephone  company,  which 

Provides  an  essential  and  local  monopoly  switched  voice  telephone  service,  would 
urden  cable  with  totally  unnecessary  regulation. 

Therefore,  1  believe  it  most  important  that  testimony  be  offered  to  explain  the 
nature  of  cable  services  and  to  describe  the  proper  recognition  of  cable's  competitive 
interstate  nature  found  in  S.  622. 

It  is  my  understanding  that  the  subcommittee  staff  has  not  yet  fully  defmed  its 
hearing  schedule  for  cable  television  witnesses.  Should  vou  believe  my  testimony  to 
be  helpful  I  would  rely  on  your  office  to  determine  the  appropriate  place  in  the 
hearing  schedule  for  testimony. 

I  look  forward  to  the  ojiportunitj'  to  provide  testimony  on  your  effort*  and  those 
of  your  colleagues  as  to  this  most  signiFicant  revision  of  the  current  communications 
laws  of  this  country. 
Sincerely, 

Richard  A.  Forsung, 
Chairman  and  President. 

Mr.  FoHSUNG.  Yes.  As  I  read  S.  622,  it  recognizes  the  interstate 
character  of  cable  and  that  it  is  a  separate  medium  of  communica- 
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tions;  that  is,  separate  from  broadcasting,  which  I  think  at  this 
point  in  our  history  with  cable  serving,  as  it  does,  about  20  percent 
of  the  television  homes  of  the  Nation,  that  it  is  high  time  for  that 
recognition. 

Mr.  Effros.  I,  too,  agree  that  cable  television  is  certainly  inter- 
state and  will  have,  and  is  beginning  to  have  a  national  impact  in 
terms  of  communications. 

I  only  caution  you  that  because  it  is  that,  it  should  not  also  be 
considered  to  be  lumped  in  the  same  breath  with,  for  instance,  say, 
national  networks. 

We  are  still  a  different  ball  game.  We  offer  a  different  type  of 
service.  And  unfortunately,  what  happens  when  the  cable  televi- 
sion industry  is  talked  about  in  the  press,  or  anywhere  else,  be- 
cause of  its  relationship  to  video  programing  we  seem  to  get  into 
an  either/or  situation.  We  seem  to  be  considered  either  like  broad- 
casters or  like  common  carriers. 

I  would  suggest  that  we  are  neither,  that  it  is  a  new  type  of 
telecommunications  medium  that  offers  various  types  of  service 
and  should  be  regulated  in  that  light  rather  than  try  to  compare  it 
to  other  services. 

Senator  Goldwater.  Of  course,  you  gentlemen  are  well  aware 
that  we  have  got  some  other  technologies  coming  up.  We're  trying 
to  write  legislation  that  will  cover  your  problems.  But  we've  got 
these  other  technologies  that  are  going  to  be  here  tomorrow  or  the 
next  day. 

So  we  will  be  thinking  of  those  as  we  go  along. 

Mr.  Effros.  I  would  never  suggest  that  it  is  an  easy  problem. 

Senator  Goldwater.  Jack,  do  you  have  any  questions? 

Senator  Schmitt.  Just  one  comment  and  then  one  general  ques- 
tion. My  comment  is  that  somehow,  we  hope  that  S.  622,  or  what- 
ever bill  is  actually  passed,  is  transparent  to  technology,  to  use  a 
technical  term;  that  is,  it  will  last  forever,  no  matter  what  happens 
in  technology.  The  problem  that  we  have  today  with  the  1934  act  is 
that  it  is  not  transparent  to  technology.  And  because  it  isn't,  the 
courts  and  the  FCC  have  been  legislating,  and  without  changing 
the  statute,  they  will  continue  to  do  so. 

The  Congress  must  step  up  to  its  responsibility  in  this  area. 
Cable  is  one  of  the  prime  examples  where  the  1934  act  was  not 
transparent.  It  wasn't  there  and  now  it  is  here. 

Broad-band  communications  in  general  is  here  and  one  of  the 
looming  issues  that  this  committee  has  already  examined  is  the 
question  of  electronic  mail.  Is  cable  going  to  be  the  deliverer  in  the 
Uiture  of  mail? 

I  don't  know  the  answer  to  that,  but  whatever  legislative  action 
we  take  should  allow  that  to  happen  if  that  is  the  best  way  to  serve 
the  public  interest. 

Would  anybody  like  to  comment  on  that? 

Mr.  Epfros.  Yes.  Senator  Schmitt,  on  the  subject  of  the  transpar- 
ency to  technology  of  the  bill,  I  would  suggest  to  you,  sir.  that  it  is 
a  veiy  difficult  problem  that  you  are  trying  to  fece  and  one  that 
may  be  impossible,  based  on  developmental  stages  of  technology. 

In  other  words,  I've  heard  your  comments  before  about  this 
concept  of  spectrum  space.  However,  if  you  take  a  look  at  cable 
television  and  then  what,  for  instance,  Chairman  Ferris  suggests  is 
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one  of  our  biggest  competitors  of  the  future  which  would  be  direct- 
to-home  satellite-to-home  television. 

While  the  technolt^  is  there  for  satellite  to  home,  theoretically, 
the  Japanese  are  now  experimenting  with  it.  That  technology  does 
have  limitations  in  terms  of  numbers,  in  terms  of  not  necessarily 
spectrum  space,  bat  orbiting  space  of  the  satellites — how  mtiny 
satellites  can  we  get  up  there,  how  powerful  can  they  be,  what  will 
their  footprint  be,  and  so  on. 

By  economic  force  alone,  if  nothing  else,  there  will  be  limitations 
on  Uieir  technology  which  will,  in  turn,  result  in  the  necessity  for 
legislation  not  to  be  transparent  to  technolt^y.  It  will  have  to 
recognize  that  broad-band  communication,  for  instance,  of  the 
future  may  have  essentially  limitless  channel  capacity  if  we  go  to 
fiber  optics. 

By  today's  technology,  in  the  smaller  system,  we  have  a  maxi- 
mum of  12  channels.  Or  the  satellite  technology  of  today  is  limited 
to  a  24  transponder  satellite  in  a  particuleu*  geostetionary  orbit. 
And  there  are  just  so  many  of  those  spaces  available.  Therefore, 
there  would  just  be  so  many  of  those  channels  available  on  that 
bird. 

So  technology  does  play  a  part,  as  well  as  economics,  in  deter- 
mining the  rational  course  of  regulating  communications. 

Senator  Schmitt.  When  I  say  trtuisparent,  I  don't  mean  that  you 
don't  have  to  have  a  transition  period.  We  built  a  transition  period 
into  S.  622.  We  have  to  get  from  here  into  whatever  future  there 
may  be.  Orbital  slots  are  limited,  but  satellite  technol<^y  is  not,  at 
least  so  far  bb  we  know.  And  you  may  with  one  slot  provide  all  of 
the  kinds  of  services  that  are  contemplated. 

I  don't  know.  You  are  absolutely  correct  in  saying  that  there  are 
limitetions,  refilly  two  fundamental  limitetions  on  humans:  One  is 
time;  and  another  is  economics.  Do  you  have  the  money? 

And  I  wish  Mr.  Nader  was  still  here,  but  those  are  the  limita- 
tions. Frequency  is  not  a  limitation.  'Technolt^,  if  our  human 
experience  to  date  is  any  indication,  is  not  a  limitetion  in  the  long 
term.  But  time  and  economics  will  always  be  a  liniitetion. 

We've  got  to  remember  that  when  we  talk  about  the  first  amend- 
ment— these  are  the  fundamental  human  limitations:  Time  and 
economics. 

I  hope  that  the  bill  can  be  as  transparent  as  possible.  We  know 
that  it  won't  be  completely  transparent  because  we  can't  think  of 
everything  we  ought  to  think  of,  and  neither  can  you  or  any  other 
ptmel  think  of  everything  we  ought  to  think  of  before  we  finally 
act. 

It  was  suggested  here  today  that  Congress  might  impose  on  c^le 
operators  a  very  general  requirement  to  facilitete  community  pro- 
graming along  the  same  general  lines  but  with  different  standards 
from  the  public  interest  standard  in  broadcasting. 

Now  I  realize  that  cable  systems  are  now  doing  some  local  public 
affairs  on  a  case-by-case  basis,  such  as  covering  the  city  councils 
and  that  C-apan  is  providing  the  proceedings  of  the  House  of  Repre- 
sentatives to  4  million  cable  subscribers. 

But,  gentlemen,  should  the  Congress  impose  such  stetutory  re- 
quirements on  cable  either  because  we  are  trying  to  promote  fair 
competition  with  a  broadcaster  who  hfis  a  public  interest  obliga- 
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tion,  or  because  we  must  insure  that  the  American  public  contin- 
ues to  receive  news  and  public  affeurs  if  cable  becomes  Uie  meyor 
means  of  delivering  video  programing  and  the  nuyor  source  of 
information  reaching  our  homes? 

Mr.  BoTEiN.  If  I  may,  I  think  it's  absolutely  essential  that  there 
be  that  requirement  for  a  variety  of  reasons.  You  have  a  veiy 
strange  situation  in  the  cable  industry  right  now,  under  which 
cable  operators  have,  and  act  very  much  like  they  have,  many  of 
the  qualities  of  broadcasters:  for  exeunple,  the  ability  to  have  total 
discretion  in  their  programing,  and  whatever.  But  they  are  not 
subject  to  many  of  the  liabilities  of  broadcasters  in  terms  of  very 
tradition£il  things  like  public  service  fuinouncements,  fairness, 
equal  opportunities,  things  like  that. 

So  there  does  have  to  be  some  role  imposed  by  the  Federal 
Government  on  cable  operators. 

Now  the  logical  next  question  would  be,  why  not  allow  the  Stete 
or  the  local  governments  to  act?  In  miuiy  cases,  they  have  done 
wonderful  jobs.  I  have  done  a  lot  of  work  with  the  New  York  State 
Commission  and  with  local  governments  in  New  York  and  other 
places.  And  they  have  been  very  creative. 

But  the  problem,  of  course,  is  that  you  are  talking  about  literal- 
ly, ultimately  tens  of  thousands  of  communities  around  this  coun- 
try; asking  the  corporation  counsel  of  each  one  of  those  towns  to 
tiy  to  make  some  veiy  basic  determinations  just  isn't  realistic. 

Certainly,  they  should  have  the  ability  to  play  a  role.  There 
should  not  be  the  kind  of  preemption  that  the  FCC  always  had 
imposed.  If  a  local  or  State  government  is  willing  to  move  into  this 
area,  fine.  In  that  case,  the  Federal  authority  could  be  preempted. 

On  the  other  hand,  you  have  to  assume  that  in  most  cases  they 
will  not  be  able  to  devote  much  time  or  energy  or  understanding  to 
these  questions,  and  I  think  that  you  have  to  legislate  for  those 
instances  too. 

Mr.  Hoke.  I  think  that  the  need  for  a  Federal  mandate  at  this 
point  is  particularly  critical.  The  new  emerging  programing 
sources  such  as  the  satellite  program,  is  going  to  accelerate  the 
development  in  the  next  several  years. 

As  I  mentioned,  the  m^ority  of  franchises  do  not  include  access 
provisions.  What  will  happen  without  a  Federal  access  mandate  is 
that  the  channel  capacity  which  is  now  available,  which  is  for  the 
most  part  limited,  will  be  fllled  up  with  those  commercially  based, 
nonlocal  programing.  At  a  later  point,  it  may  be  impossible  to 
unroot  that  economic  structure  to  reclaim  a  channel  for  local  pro- 
graming. 

So  it  seems  criticEil  at  this  point  to,  in  a  sense,  set  some  land 
aside  in  the  same  way  that  the  Federal  Government  should  set 
channels  aside,  in  the  same  way  that  the  Federed  Government  has 
set  land  aside  for  national  parks. 

By  doing  so,  the  values  of  individual  freedom  of  speech  and  of 
locmism  in  progreiming  can  be  preserved.  And  as  I've  mentioned, 
the  marketplace  forces  are  largely  against  local  programing  for  a 
number  of  different  reasons. 

So,  consequently,  I  do  think  that  we  have  to  make  that  stond.  At 
some  point  in  the  future,  communities  like  York,  Pa.  will  certainly, 
at  the  renewal  process  for  the  franchise,  will  want  to  include  access 
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provisions.  We  missed  out  before  because  we  just  didn't  know  what 
we  were  doing  at  that  point. 

But  if  the  channel  capacity  isn't  available  at  that  point  to  alio- 
cate  for  access,  then  that  local  process  can't  be  meaningful. 

Another,  if  I  could  just  digress  a  little  bit,  I  think  we  do  need  to 
consider  the  role  of  the  telephone  companies  in  providing  cable 
services.  That  creates  a  whole  other  set  of  problems.  Since  there  is 
no  local  franchise,  I  presume  that  there  would  not  be  a  local 
franchise  in  the  process. 

In  that  case,  some  other  jurisdiction  is  going  to  have  to  impose 
the  requirements,  if  they  are  going  to  be  imposed  at  all. 

And  my  understanding  of  the  HoUings  bill,  at  least,  is  that  the 
FXX  would  give  the  go-ahead  in  particular  cases. 

So  it  seems  like  there  would  be  a  need  to  impose  a  Federal 
minimum  standard  there  as  well.  And  to  be  consistent,  I  suppose 
that  you  would  have  to  impose  the  same  one  on  the  traditional 
cable  operator.  Otherwise,  you  would  have  a  situation  where  one 
technology  has  access  requirements  applied  to  it  and  another  one 
doesn't. 

Since  we're  trying  to  be  transparent,  I  think  that  we  should  be 
consistent.  I  don't  think  that  the  Federal  minimum  retjuirements 
can  be  deseed  in  such  a  way  to  insure  that  access  is  actually 
going  to  be  developed.  It  can  only  create  the  opportunity.  And  in 
all  cases,  the  community  will  have  to  assume  the  responsibility  for 
development. 

I  think  we  programers  have  become  more  audience-oriented.  I 
think  the  days  of  speaking  for  access  for  access'  sake  are  over.  I 
think  we  are  becoming  more  reality-based  and  trying  to  actually 
meet  needs. 

And  I  think  this  polices  the  cable  industry.  However  access,  is 
still  a  prerequisite  to  making  those  efforts. 

Mr.  Shapiro.  Senator,  I  believe  that  there  may  be  partly  a  termi- 
nology problem  here.  I  think  that  when  Mr.  Hoke  talks  about 
access,  I  think  he  means  something  different  than  what  I  mean  by 
access. 

I  would  oppose  an  access  provision  in  the  bill.  If  Mr.  Hoke  is 
talking  about  whether  there  could  be  some  sort  of  a  broad,  general 
public  service  obligation  on  cable  systems,  I  would  point  out  that 
there  was  such  an  obligation  on  cable  systems  from  1969  until 
1972. 

That  obligation  was  tested  before  the  Supreme  Court  and  af- 
flrmed.  Shortly  thereafter,  the  FCC  concluded  that  a  mandatory  ■ 
programing  obligation  on  a  cable  system  was  not  a  very  good  way 
of  going  about  getting  programing  and  that,  if  economic  forces  in 
the  community  wanted  and  showed  that  there  was  a  desire  for  the 
programing,  the  programing  would,  in  fact,  develop. 

So  if  the  Congress  wanted  to  impose  some  type  of  public  service 
obligation  on  cable  systems,  it  would  probably  have  the  authority 
to  do  so.  But  so  much  of  what  I've  heard  today,  somewhat,  frankly, 
to  my  surprise  from  this  side  of  the  table,  has  indicated  that  so 
often,  the  economic  forces  are  moving  in  the  direction  of  resolving 
all  of  these  problems. 

I  mean,  Mr.  Botein  is  talking  about  how  in  the  competitive 
franchising  process,  cable  operators  are  finding  for  their  economic 
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benefit  that  they  should  propose  arrangements  with  local  program- 
ing people. 

While  I  understand  Mr.  Hoke's  unhappiness  about  the  fact  that 
there  are  certain  types  of  pn^raming  that  has  previously  been 
presented  in  York,  Pa.,  that  is  not  presented  there  now,  I  would 
suggest  that  there  may  be  some  economic  factors  that  could  deal 
with  that  situation. 

If  the  cable  subscribers  wanted  that  prt^aming  and  the  cable 
channel  was  not  being  used  for  other  purposes,  die  meirketplace 
ought  to  be  able  to  bring  forces  to  bear  to  have  that  type  of 
programing  presented. 

The  marketplace  never  works  perfectly  and  without  friction,  so 
that  there  are  always  some  situations  where  you  cannot  get  exactly 
what  you  are  trying  to  get. 

But  the  question  is:  What  is  the  best  way  to  deal  with  this?  Is 
the  best  way  to  deal  with  it  to  impose  an  obligation  on  cable 
systems,  where  you're  going  to  have  to  go  to  Government?  Or  is  the 
best  way  to  deal  with  it  to  write  into  your  statute  incentives? 

I  think,  for  example,  Mr.  Hoke  made  reference  to  the  provision 
in  S.  622  relieving  the  cable  operator  of  liability  for  what  is  pre- 
sented on  programing  presented  by  others. 

I  think  that  is  a  salutary  step  and  the  kind  of  provision  which 
should  be  encouraged  because  it  helps  establish  the  economic  condi- 
tions which  make  it  desirable  and  more  feasible  for  cable  operators 
to  provide  pr<^aming. 

But  as  Mr.  Forsling  has  indicated,  there  are  considerable 
amounts  of  local  programing  presented  today.  And  the  statement 
that  people  don't  wateh  access  programing,  I  guess  that  gets  to  the 
question  of  what  is  access?  If  access  programing  is  Joe  Blow  coming 
in  off  the  street  and  making  a  speech  about  whatever  comes  into 
his  head,  or  singing  "God  Bless  America,"  or  whatever  it  is,  then  I 
think  that  is  probably  right. 

There  are  a  lot  of  people  who  don't  watch  that  type  of  access 
programing.  When  there  are  creative  efforts  which  are  in  fact  done 
by  a  number  of  organizations  that  are  affiliated  with  Mr.  Hoke's 
organization,  they  may  not  all  get  on  cable  but  an  awful  lot  of 
them  do  in  an  awful  lot  of  places.  And  I  think  that  the  market- 
place should  be  allowed  to  rule  on  this. 

I  think  this  really  relates  to  the  question  that  you  and  Mr.  Effros 
were  discussing  a  moment  ago  about  how  do  you  make  the  bill,  this 
statute,  continue,  irrespective  of  the  technology?  The  more  that 
you  plfLce  your  reliance  on  the  marketplace,  the  less  likely  you  are 
to  have  to  come  back  and  redo  the  details  that  you  adopted  with 
one  specific  technology  in  mind. 

I  think  I've  probably  gone  on  too  long,  so  I  will  stop. 

Mr.  Hoke.  You  are  a  cable  operator,  let's  imagine  here,  and  you 
have  a  choice  between  putting  a  pay  program  which  is  going  to 
give  you  direct  revenues  from  the  sut^ribers  or  a  cable  cfisting 
progrEun  such  as,  one,  a  series  in  York  which  is  designed  for  a  very 
sm^l  minority  of  people  in  York,  Pa.,  which  is  the  heEU*ing  im- 
paired community  and  the  deaf  people.  It  is  a  very  small  minority. 

I  don't  know  how  that  programing  can  possibly  compete  in  the 
free  marketplace  with  a  lucrative  pay  service. 
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Mr.  FoHSUNG.  The  question  is:  How  should  government— what 
should  the  role  of  government,  Federal,  State,  or  local,  be  in  this 
thing? 

Frankly,  I  think,  with  what  is  developing  with  the  larger  capaci- 
ties that  cable  systems  have,  I  think  our  society  is  going  to  benefit 
if  Government  keeps  its  role  to  a  minimum. 

Mention  was  made,  what  happens  to  these  old  franchises  where 
there  is  no  access  requirement? 

In  many  of  those  communities,  we  put  on  veuious  kinds  of  local 
programing,  the  kind  you  were  talking  about,  the  city  council,  the 
church  groups,  et  cetera,  et  cetera.  Mention  was  made  that  cable 
operators  regard  this  local  progrtmiing  as  a  liability. 

I  can  tell  you  that  we  don't.  We  aren't  necessarily  looking  for 
greater  penetration.  Many  of  the  things  that  are  put  on  on  a  local 
basis  have  a  very  small  audience.  We  put  on,  in  Modesto,  Calif.,  a 
program  dedicated  to  the  Assyrian  community. 

Now  we  do  this,  not  necessarily  for  reasons  of  altruism,  but 
because.  A,  we  are  in  a  consumer  service  business  and  we  want  to 
consciously  maintain  good  community  relations.  B,  in  all  our  com- 
munities, we  have  some  sort,  or  virtually  all,  we  have  some  sort  of 
franchise  that  at  some  point  is  going  to  have  to  be  assessed  by  the 
local  government  tmd  renewed,  we  hope. 

We  think  ahead  to  that,  and  that  is  the  reason  that  we  put  on 
this  type  of  programii^. 

And  I  can  assure  you  that  we  do  not  regard  it  as  a  liability. 

Therefore,  I  think  to  let  that  interplay  on  a  more  or  less  volun- 
tary basis  work  is  a  much  better  way  than  to  try  to  write  rules  at 
any  level  of  government  that  will  say  you've  got  to  do  this  and  you 
can't  do  that  because  it  is  a  very  ephemeral  thing  but  I  think  a 
very  important  one. 

Mr.  Effros.  Very  simply.  Senator,  on  the  question  of  the  public 
service  or  the  public  interest  standard  for  cable  television  r^ulat- 
ed  by  the  Federal  Government,  you  could  get  into  as  much  trouble 
Eis  we  are  now  in  with  the  public  service  standard  for  broadcasters. 

There  is  somewhat  of  a  solution,  however.  First  of  ail,  again, 
remember  that  cable  television  does  not  do  the  same  thing  that 
broadcasters  do,  since  there  is  a  public  service  standard  for  broad- 
casters and  broadcasters  do  theoretically  serve  the  local  communi- 
ty. And  also,  cable  operators  are  required  to  cfury  local  broadcast- 
ers. The  public  service  standard  flows  through  to  the  subscriber  in 
either  case. 

We  don't  need  two  community  bulletin  boards.  We  don't  need 
two  ceuneras  in  the  city  council  chambers  showing  the  city  council 
meeting. 

If  that  happens  to  be  done  by  the  broadcaster,  the  cable  operator 
is  required  to  show  it  anyway.  If  it  is  something  that  the  communi- 
ty wants  to  see  and  is  not  shown  by  the  broadcast  station,  the  cable 
operator  has  the  opportunity  to  do  that,  regardless  of  Federal 
r^ulations. 

So  I  think  addmg  another  level  of  r^ulation,  to  put  a  public 
service  standard  on  the  cable  operator,  would  increase  regulation 
but  not  necessarily  increase  local  programing. 

I  don't  think  that  there  would  be  any  benefit  to  the  pubtia 
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Senator  Schmitt.  Gentlemen,  thank  you  very  much.  It  is  late. 
I'm  sure  you  would  like  some  lunch.  I  certainly  would.  We  appreci- 
ate it.  As  Senator  Goldwater  said,  it  has  been  an  excellent  panel, 
and  we  will  take  all  of  this  testimony  to  heart  and  you  may  see 
more  reeults  than  you  might  have  expected  coming  from  your 
efforts  today. 

Thtuik  you. 

The  committee  will  be  recessed  until  Wednesday,  June  13,  at  10 
a.m.,  in  this  room. 

[Whereupon,  at  12:45  p.m.,  the  hearing  wfis  recessed,  to  recon- 
vene at  10  a.m.,  Wednesday,  June  13,  1979.] 
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AMENDMENTS  TO  THE  COMMUNICATIONS  ACT 
OF  1934 


WEDNESDAY,  JUNE  13,  1979 

U.S.  Senate, 

COHMITTEE  ON  COMMERCE,  SCIENCE,  AND  TrANBFOBTATION, 

Subcommittee  on  Communications, 

Waahington,  D.C. 

The  subcommittee  met,  at  10:05  a.m.,  in  room  235,  Russett  Senate 
OfHce  Building,  Hon.  Ernest  F.  Hollii^  (chairman  of  the  subcom- 
mittee) presiding. 

Senator  Hollings.  Good  morning.  Our  first  panel  this  morning  is 
Mr.  Eugene  Jackson,  president,  National  Black  Network;  Dr.  Ever- 
ett C.  Parker,  director.  Office  of  Communications,  United  Church 
of  Christ;  Mr.  Virgil  V.  Eviuis,  vice  president,  South  Carolina 
Broadcasters  Association;  Professor  Barry  Cole,  Annenberg  School 
of  Communications. 

Will  the  pimel  come  forward,  please? 

Will  you  try  to  limit  your  opening  statements  to  10  minutes  so 
we  can  give  each  pfmelist  a  chance  to  convey  their  main  ideas  and 
then  we  will  have  some  further  discussion. 

We  plan  to  leave  as  much  time  for  discussion  as  possible.  And  if 
you  move  that  microphone,  we  can  start  over  on  this  side. 

We'll  hear  from  you. 

STATEMENTS  OF  EUGENE  JACKSON,  PRESIDENT,  NATIONAL 
BLACK  NETWORK;  EVERETT  C.  PARKER,  DIRECTOR,  OFFICE 
OF  COMMUNICATIONS,  UNITED  CHURCH  OF  CHRIST;  VIRGIL 
V.  EVANS,  VICE  PRESIDENT,  SOUTH  CAROLINA  BROADCAST- 
ERS ASSOCIATION;  AND  BARRY  COLE,  PROFESSOR,  ANNEN- 
BERG  SCHOOL  OF  COMMUNICATIONS,  UNIVERSITY  OF  PENN- 
SYLVANIA 

Mr.  E!vANS.  Thank  you  and  good  morning  Mr.  Chairman  and 
distinguished  members  of  the  subcommittee.  My  name  is  Vi^ 
Evans;  I'm  appearing  as  a  representative  for  the  South  Carolina 
Broadcasters  Association  Board  of  Directors.  I  am  a  member  of  the 
board  and  also  serve  as  vice  president  for  television. 

I  am  vice  president  and  general  manager  of  WCBD-TV,  the  ABC 
affiliate  in  Charleston,  S.C. 

South  Carolina  Broadcasters  very  much  appreciate  the  opportu- 
ni^  of  appearing  before  this  subcommittee  in  connection  with  the 
bills  currently  under  consideration.  The  South  Carolina  Broadcast- 
ers are  indeed  very  pleased  that  it  is  the  Senator  from  South 
Carolina  who  is  chairing  this  veiy  important  subcommittee  at  this 
time  of  opportunity. 

(2H7) 
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The  South  Carolina  Broadcasters  would  like  to  commend  both 
Senators  Hollings  and  Goldwater  for  their  approach  to  the  modifi- 
cation of  the  Communications  Act,  as  opposed  to  ita  complete  re- 
write. South  Carolina  Broadcasters  see  many  good  things  in  both 
bUls. 

We  are  opposed  to  any  spectrum  fee.  We  view  such  a  fee  not  as  a 
fee  but  as  a  tax.  It  appears  to  us  that  the  FCC  has  been  able  to 
regulate — and  many  would  say  excessively  regulate — broadcasters 
and  other  spectrum  users  since  1934  without  the  need  of  a  tax. 

The  polls  indicate  that  the  m^'ority  of  the  public  receive  most  of 
their  news  and  public  information  via  the  electronic  media.  We 
think  to  impose  excessive  si>eci£il  taxes  on  the  industry  most  re- 
sponsible for  bringii^  news  and  public  affairs  to  the  public  would 
be  a  grave  mistake  and  would  most  certainly  be  an  encroachment 
on  first  amendment  rights. 

The  chilling  effect  of  the  taxing  power  on  first  amendment  rights 
has  been  recognized  by  the  Supreme  Court  and  by  the  drafters  of 
the  Constitution. 

We  submit  that  such  a  burdensome  tax  will  reduce  the  quality 
and  quantity  of  information  now  available  to  the  public.  We  are 
opposed  to  a  tax  directly  upon  the  exercise  of  constitutional  rights. 

When  one  reviews  the  disparity  of  success  between  stations  in 
the  same  market  using  the  same  bandwidth,  the  fact  that  the 
s[>ectrum  has  no  inherent  value  would  seem  obvious. 

We  doubt  anyone  would  use  less  spectrum  or  use  it  more  effi- 
ciently because  a  tax  must  be  paid.  The  formulas  purport  to  set 
taxes  based  on  the  benefits  conferred  on  the  licensee,  but  the 
formulas  do  not  relate  to  the  benefits  accruing  to  the  public,  nor  do 
the  formulas  seem  to  bear  any  real  relationship  to  a  value  con- 
ferred on  the  licensee.  Value  is  not  inherent  but  rather  is  the 
result  of  the  industrious  use  by  a  broadcaster  and  the  allocation  by 
Government.  No  additional  sj)ecial  tax  is  needed. 

We  question  the  Government's  legal  ownership  of  the  spectrum, 
just  as  we  would  question  the  Government's  ownership  of  the  air, 
the  sunlight,  or  the  wind. 

The  farmer  should  not  be  taxed  for  the  use  of  the  sunlight  or  the 
rain.  Nor  should  aircraft  be  taxed  for  the  use  of  airspace. 

It  would  seem  that  any  Government  claim  to  ownership  would  be 
inconsistent  with  international  law  and  treaty  obligations.  The 
spectrum  obviously  cannot  be  limited  by  one  nation's  boimdaries 
and  it  is  available  for  use  everywhere.  The  spectrum  cannot  be 
depleted  or  consumed  and  it  requires  no  time,  money  or  effort  for 
replenishment. 

Therefore,  we  do  not  see  how  it  can  rationally  be  equated  with 
Government  timber  or  grasslands. 

It  is  our  understanding  that  the  United  States  has  objected  in 
the  past  to  those  who  would  assert  claim  to  ownership  of  the 
spectrum  emd  thus  prevent  the  free  fiow  of  information  by  restric- 
tion of  the  airwaves. 

Should  the  United  States  place  a  value  on  the  spectrum,  we 
wonder  how  long  it  will  be  before  other  countries  will  want  to 
charge  the  United  States  for  the  presence  of  a  satellite  or  for 
spectrum  use  by  our  military. 
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The  South  Carolina  Broadcasters  feel  that  immediate  and  com- 
plete der^ulation  of  radio  is  very  much  needed  and  long  past  due. 
The  broadcasters  of  South  Carolina  are  most  pleased  by  the  propos- 
al to  der^ulate  radio,  particularly  in  regard  to  the  indefinite  li- 
cense terms. 

We  are  concerned  that  protection  is  needed  in  regEird  to  the  5 
percent  proposed  yearly  audit.  We  think  that  stability  is  needed, 
but  also  to  avoid  possible  harassment  of  one  or  a  group  of  radio 
stations,  such  protection  should  be  written  into  the  law  to  prevent 
a  station  from  being  audited  each  year  or  each  month. 

For  television  we  feel  strongly  that  two  5-year  terms  followed  by 
indefinite  terms  of  licensing  and  complete  deregulation  would  be  in 
order. 

This  gives  the  Federal  Government  ample  opportunity  to  see  how 
radio  broadcasters  performed  with  complete  deregulation  and  un- 
limited license  terms  prior  to  deregulating  television. 

In  r^etrd  to  renewal,  we  are  very  much  in  favor  of  Senator 
Hollings'  bill,  particularly  as  it  relates  to  comparative  renewal 
hearings.  Presumption  should  be  included.  As  regards  revocation, 
we  fully  support  the  position  that  if  a  broadcaster  is  guilty  of  gross 
misconduct  in  violation  of  the  public  trust  he  should  lose  his  li- 
cense. 

The  South  Carolina  Broadcasters  are  opposed  to  any  program 
regulation  in  radio  or  TV. 

In  r^ard  to  the  fairness  doctrine,  we  feel  that  broadcasters  were 
operating  in  a  fair  and  proper  manner  before  the  first  fairness 
doctrine  was  ever  proclaimed.  We  agree  with  £md  support  equal 
opportunities  and  reasonable  access  for  political  candidates. 

If  both  radio  and  television  were  completely  deregulated  today, 
most  broadcasters  would  continue  their  fairness,  equal  opportunity, 
and  reasonable  access  positions.  So  we  have  no  objection  to  that 
remaining  in  the  law,  though  we  think  it  is  unnecessary. 

Concerning  ownership  restrictions,  we  feel  that  the  present  own- 
ership rules  should  not  be  further  restrictive. 

Transmission  of  broadcast  signals  by  cable  TV  systems  should  be 
prohibited  without  permission  of  either  the  licensee  or  the  program 
owner.  In  regard  to  cable  television,  we  feel  that  the  FCC  should  be 
given  authority  and  should  be  required  to  regulate  distant  s^al 
and  pay  services. 

To  protect  the  less  affluent  and  the  public  at  large,  we  think  that 
provisions  should  be  made  to  inhibit  the  syphoning  of  sports  pro- 
grams to  cable. 

We  feel  that  there  is  a  very  real  threat  present  if  cable  were  to 
take  over  professional  football  or  other  sports  and  thus  deprive  the 
public  of  file  right  of  seeing  or  hearing  these  events  on  free  com- 
mercial television  and  radio. 

It  seems  to  us  that  it  is  inherently  unfair  and  improper  for  the 
Government  to  foster  a  situation  whereby  a  CATV  operator  could 
import  a  distant  signal  to  bring  in  the  same  progrtmiing  to  a 
market  where  the  broadcaster  was  forced  to  bargmn  in  the  market- 
place to  pay  for  the  product. 

It  would  also  seem  unfair  to  the  producers  and  writers  who 
produce  the  product.  We  think  it  only  fair  that  cable  be  required  to 
bargain  and  buy  program  rights  in  the  marketplace,  eis  do  the 
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broadcasters.  Otherwise,  there  would  obviously  be  a  matter  of 
unfair  competition,  compounded  by  the  emergence  of  the  scK^ed 
suE^rstations. 

These  superstations  fail  to  serve  the  fundamental  concept  of 
American  broadcasting,  local  broadciist  service.  The  local  broadcast 
stations,  be  they  radio  or  television,  are  servii^  their  local  commu- 
nities of  hcense,  rather  than  the  nation's  cable  subscribers. 

We  view  this  eis  a  serious  threat  to  local  radio  and  television 
services. 

The  South  Carolina  Broadcasters  favor  and  support  l^islation 
that  would  break  down  AM  clear  channels  to  enable  more  stations 
to  better  serve  their  communities.  We  do  not  favor  FM  shortspac- 
ing  or  9  meg£ihertz  spacing  for  AM.  We  suggest  enforcement  to 
insure  proper  operation  of  the  10-watt  educational  FM  stations. 

The  South  Carolina  Broadcasters  opposed  the  creation  of  an 
agency  to  handle  the  spectrum  and  we  would  oppose  the  creation  of 
a  spectrum  czar.  The  possibility  of  a  spectrum  czar  is  abhorrent  to 
us.  We  see  grave  dangers  in  this  course  of  action.  Such  a  change  in 
allocations  and  policymaking  responsibility  would,  in  our  opinion, 
seriously  threaten  essential  safeguards  and  would  expose  broad* 
casting  to  possible  Government  control. 

The  broadcasters  of  South  Carolina  thank  you  for  this  opportuni- 
ty of  appearing  before  you  to  discuss  these  very  serious  matters 
and  these  wonderful  opportunities. 

We  fervently  hope  that  the  final  legislation  will  tend  to  strength- 
en and  broaden  the  opportunities  to  serve  our  public,  and  we  hope 
that  no  legislation  will  inhibit  the  growth  of  operation  of  what  we 
believe  is  the  finest  system  of  free  broadcasting  in  the  world 

Thank  you. 

[The  following  information  was  subsequently  received  for  the 
record:] 

QUEOTIONS  OF   THE  CoUMITTRE   AND  THB   ANSWBRS  THKRETO 

Question  1.  Reverend  Parker  argued  that  the  television  renewal  appUcation  is 
essentially  assembling  in  one  place  at  one  time  data  which  is  already  m  band  and 
further  that  the  best  thing  about  the  renewal  procedure  is  that  it  allows  the  station 
to  monitor  its  own  performance. 

Do  you  agree  witn  his  evaluation? 

Queslion  2.  S.  622  requires  the  FCC  to  examine  all  of  its  regulations  and  deter- 
mine whether  they  are  still  in  the  public  interest.  Also,  in  the  bill,  if  the  FCC  seeks 
to  impose  additional  regulations  they  are  subject  to  a  veto  by  one  House  of  Con- 
gress, 

What  is  your  view  of  these  provisions? 

WCBD-TV,  Statb  Telbcaotinc  Co.,  Inc. 

Charlatan  S.C.  June  SI.  1$79. 
Senator  Barry  Goldwater, 
Senate  of  the  United  Slates. 
Waehingtort,  B.C. 

Dear  Senator  Goldwater:  Thank  you  for  your  letter  and  propoeed  questions.  It 
is  my  pleasure  and  privilege  to  answer. 

We  would  not  agree  with  Reverend  Parker  that  a  television  renewal  is  essentially 
assembling  in  one  place  at  one  time  data  which  is  already  in  hand  and  further  that 
it  is  an  opportunity  for  a  station  to  monitor  its  performance.  It  is  our  opinion  that  it 
is  a  great  Durden  on  station  operators  requiring  a  great  deal  of  unnecessary  paper- 
work. As  far  as  monitoring  our  performance,  we  do  this  constantly  anyway  but  we 
can  do  it  much  more  efficiently  and  effectively  without  having  to  fill  out  ute  POCs 
endless  forms.  Further,  the  information  required  in  many  of  these  forms  is  a  form 
of  effecting  program  control.  It  is  obvious  to  most  of  us  that  the  Reverend  Parker 
?rould  like  to  effect  changes  in  television  by  having  the  government  force  special 
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I  television  broadcasterB.  We  think  that  the  Reverend 
:lf  as  a  spokesman  for  the  people.  We  think  the  people 
speak  to  ub  every  day,  directly,  in  person,  by  telephone,  and  through  their  letters — 
and  also,  additionally,  through  audience  studies. 

The  South  Carolina  Broadcasters  would  very  much  favor  S.  622  requiring  the  FCC 
to  examine  all  of  its  r^ulations  and  determine  whether  they  are  still  in  the  public 
interest.  It  is  our  opinion  that  moat  of  them  are  not.  We  would  also  favor  restric- 
tions on  the  FCC  in  the  form  of  a  veto  by  one  house  of  Congress,  should  they 
attempt  to  impose  additional  regulations  on  broadcasters. 

May  I  again  thank  you  for  cordial  reception  and  your  response  to  our  positions.  I 
have  long  been  an  admirer  of  yours  and  it  was  indeed  a  privilege  and  a  pleasure  to 
shake  your  hand. 
With  kindest  regards,  I'm, 
Cordially  yours, 

Virgil  V.  Evaks,  Jr., 
Vice  President  and  General  Manager. 

Senator  Holungs.  Thetnk  you  very  much,  Mr.  Eveuis.  Mr. 
Parker? 

Mr.  Parker.  Mr.  Chairman,  my  name  is  Everett  C.  Parker.  I  am 
director  of  the  Office  of  Communication  of  the  United  Church  of 
Christ. 

In  my  extended  testimony  there  is  material  about  the  United 
Church  a  interest.  We  deeply  appreciate  the  opportunity  to  testify 
here  today. 

Fundamental  changes  are  taking  place  in  common  carrier  tech- 
nology and  market  structure  has  justified  a  measure  of  deregula- 
tion. In  broadcasting,  the  contrary  is  true.  Expanding  demand  and 
inelastic  supply  has  caused  rapidly  rising  prices  for  stations  and  for 
advertising  time. 

No  new  technology  or  change  in  spectrum  seems  likely  to  reverse 
the  growing  scarcity  of  broadcast  time.  Except  in  the  smallest 
markets,  television  and  radio  stations  have  become  money  ma- 
chines throwing  off  endlessly  rising  profits. 

The  Office  of  Communication  of  the  United  Church  of  Christ 
advocates  revision  of  the  Communications  Act  to  bring  regulation 
of  telecommunications  abreast  of  developments  in  technology  and 
public  taste  without  weakening  the  public  interest  standard  that 
underpins  the  act. 

But  we  are  skeptical  of  an  omnibus  approach  to  updating  tete> 
communications  legislation  which  abandons  a  half  century  of  regu- 
latory experience  to  make  way  for  sweeping  but  untested  reforms. 
We'd  much  prefer  an  incremental,  step  by  step  series  of  l^islative 
revisions  with  the  potential  of  each  technology  examined  separate* 
ly  and  in  context  with  our  entire  telecommunications  system. 

llie  Office  of  Communication  has  developed  proposals  for 
changes  in  the  present  law  that  would  enhance  consumer  interest 
in  common  carrier,  broadcasting,  cable,  and  satellite  regulation.  I 
have  appended  the  sections  307  and  312  proposals  to  this 
testimony, 

One  of  our  recommendations  was  that  section  307  of  the  act 
should  be  amended  to  allow  a  broadcast  license  of  indefinite  dura- 
tion, but  subject  to  revocation  at  any  time  for  failure  to  render 
adequate  service  to  the  community  of  license. 

The  triennifd  renewal  would  be  replaced  by  less  burdensome  and 
more  effective  procedures,  that  is,  license  revocation  proceedings 
initiated  eiUier  by  the  Commission  or  by  citizen  groups.  We  pro- 
posed that  the  Commission  spotcheck  licensees  selected  at  random. 
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There  are,  however,  two  essential  elements  to  this  plan:  First, 
the  burden  of  proof  of  an  adequate  record  is  put  on  the  licensee  in 
revocation  proceedings,  just  as  it  is  in  renewal  proceedings;  and 
second,  the  licensee  is  required  to  file  a  renewal  application  if  it 
makes  a  change  in  the  service  it  proposed.  Another  essential  fea- 
ture is  that  reviews  be  frequent  enough  to  constitute  a  deterrent. 

Without  those  elements,  indefinite  licensing  and  random  reviews 
will  not  work.  We  urge  your  committee  to  amend  S.  611  to  incorpo- 
rate them  in  the  legislation. 

A  cutback  in  the  number  of  station  reviews  from  one-third  of  the 
stations  to  one-twentieth  of  them  is  too  severe.  Limiting  the  period 
of  review  to  1  year  compounds  the  problem.  The  Commission  will 
not  deny  a  license  for  isolated  violations.  A  1-year  review  will  not 

firovide  evidence  of  anything  other  than  isolated  violations.  The 
icensee  would  be  able  to  operate  with  substandard  performance  for 
as  much  as  20  years. 

Comparing  promise  with  performance  is  the  sine  qua  non  of 
broadcast  regulations.  The  system  depends  on  broadcasters'  propos- 
ing a  program  service  in  the  license  application  and  then  carrying 
out  its  promises.  If  the  licensee  is  free  to  disregard  promises  in  the 
last  application,  there  is  no  standard  against  which  to  measure  its 
service. 

Civil  law  puts  the  ultimate  burden  of  proof  on  the  party  that  has 
the  relevant  information.  This  is  almost  always  the  station  with  its 
1<^  and  programing  records.  The  station  is  IJie  trustee  of  a  public 
resource  and  should  be  no  leas  dutybound  to  account  for  its  actions 
than  are  trustees  of  private  property. 

Promise  versus  performance  and  ascertainment  of  community 
needs  are  the  heart  of  a  trust«eship  obligation  of  broadcast  licens- 
ees. No  legislation  should  be  contemplated  that  may  weaken  or 
eliminate  those  requirements. 

The  type  of  programing  required  to  carry  out  the  trusteeship 
obligation  should  depend  upon  the  audience  to  be  served.  All  sta- 
tions should  have  public  forum,  news,  informational  and  other 
public  service  responsibilities,  but  all  do  not  need  to  meet  these 
responsibilities  in  the  same  way. 

Greater  reliance  might  well  be  placed  upon  having  public  groups 
complain  about  inadequate  service,  rather  than  having  the  FuC 
pass  judgment  on  performance  by  arbitrary  procedures.  Chief  Jus- 
tice Warren  Burger  in  his  landmark  circuit  court  decision  in  the 
WLBT  case  pointed  out  that — I  quote — 

Experience  demonBtrates  consumers  are  generally  among  the  beat  vindicators  of 
the  public  interest.  In  order  to  safeguard  the  public  interest  in  broadcasting,  there- 
fore, we  hold  that  some  audience  participation  must  be  allowed  in  license  renewal 
proceedings. 

The  radio  licensing  provisions  of  S.  611  will  deprive  the  people  in 
communities  of  licensee  of  this  role  of  being  vindicators  of  the 
public  interest.  The  legislation,  as  proposed,  protects  only  the  U* 
censee. 

We  are  also  concerned  that  unless  the  Congress  maikes  its  wishes 
clear,  the  fairness  doctrine  could  be  compromised  by  FCC  inaction 
under  the  contemplated  review  procedure. 

As  to  television,  the  Ofdce  of  Communication  has  testified  again 
and  again  before  this  committee  eigainst  attempts  of  broadcasters 
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to  lengthen  the  license  period  and  so  eliminate  public  oversight  of 
their  activities. 

One  argument  advanced  for  extending  license  terms  is  that  the 
FCC  will  make  a  more  thorough  examination  of  performance  if  it 
has  fewer  renewals  to  deal  with  each  year.  Now,  let's  range  that 
against  present  reality.  Only  333  TV  licenses  are  renewed  every 
year  now. 

Another  broadcaster  complaint  is  about  the  time  and  expense 
that  goes  into  preparing  renewal  applications.  In  fact,  the  FCC 
requires  only  minimal  information  and  it  has  been  simplifying  its 
procedures.  Much  of  the  renewal  application  is  derived  from  data 
that  the  station  keeps  in  its  public  file,  including  ascertainment 
information,  prt^aming  reports  and  annual  employment  reports. 
The  renewal  application  is  essentially  assembling  in  one  place  at 
one  time  data  which  is  already  in  hand. 

You  know,  the  best  thing  about  renewal  procedure  is  that  it 
compels  the  broadcaster  to  review  its  policies  and  performemce  at 
reasonable  intervals.  If  a  station  has  unwittingly  fallen  below  the 
standards  it  promised,  it  is  reminded  to  correct  this  situation.  If  its 
proposals  no  longer  make  sense,  there  is  an  opportunity  to  change 
them. 

A  5-year  license  term  for  television  would  impose  almost  insuper- 
able burdens  on  the  public.  Citizen  groups  have  little  money  and 
limited  time.  It  is  eilready  hard  for  them  to  keep  track  of  3  years  of 
station  performance.  It  may  be  impossible  to  monitor  and  evaluate 
5  years. 

Now,  I  do  not  know  of  anyone  who  will  claim  that  broadcasters 
are  so  imperiled  by  public  scrutiny  and  FCC  oversight  that  they 
need  congressional  welfare  services.  Nor  has  anyone  anywhere 
demonstrated  that  regulation  imposes  significant  economic  burdens 
on  television  or  radio. 

The  average  television  station  earns  about  100  percent  on  invest- 
ment every  year  and  network-owned  stations  earn  three  times  that. 
Rates  for  time  go  up  every  year;  1980  has  substantially  sold  out  at 
alltime  high  prices.  Vsiriety  reports — and  I  have  the  article  here — 
15  percent  to  25  percent  network  rate  increeises,  in  supreme  con- 
tempt of  President  Carter's  inflation  guidelines. 

Television's  unconscionable  profits  coupled  with  its  overriding 
influence  on  our  taste,  beliefs,  and  habits,  have  made  the  people  of 
this  country  unenthusiastic  about  giving  any  more  Federal  boun- 
ties to  this  industry. 

For  two  decades,  Mr,  Chairman,  the  United  Church  of  Christ  has 
struggled  to  redress  the  imbalance  of  private  gain  over  public  good 
in  broadcasting.  We  have  argued  with  the  industry  and  the  FCC 
and,  when  necessary,  we've  gone  to  court  against  them  in  behalf  of 
the  public  interest.  We  appreciate  that  in  a  free,  democratic  society 
dialog  and  debate  with  those  who  hold  the  power  over  our  ability 
to  send  and  receive  messages  are  an  important  means  for  guaran- 
teeing freedom  of  expression  for  all. 

Some  in  this  government,  in  the  interest  of  arcane  economic 
theory,  would  end  that  debate  and  still  that  dialog.  That  is  too 
great  a  price  to  pay  for  der^ulation.  We  urge  you  to  meditate 
about  the  political,  social,  and  morzil  consequences  of  this  philos- 
ophy of  der^ulation. 
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Sir,  since  we  do  not  have  the  opportunity  to  testiiV  on  all  parts  of 
these  bille — we  have  prepared  two  legal  memorandums:  one  on  S. 
611  and  one  on  S.  622.  I  would  like  permission  to  put  these  into  the 
record,  and  we'd  be  glad  to  furnish  copies  to  the  members  of  the 
committee. 

Senator  Hollings.  Very  good.  They  will  be  included  eis  part  of 
the  record.  We'll  leave  the  record  open  for  any  questions  concem- 
ingthose  recommendations. 

[The  statement  of  Mr.  Parker  and  the  documents  mentioned 
above  follow:] 


My  name  is  Everett  C.  Parker.  I  am  director  of  the  Office  of  Communication  of 
the  United  Church  of  Christ.  I  appreciate  the  opportunity  to  testify  before  the 
Subcommittee  about  revision  of  the  Federal  Communications  Act. 

The  1.8  million  member  United  Church  of  Christ  was  formed  in  1957  by  union  of 
two  historic  Protestant  denominations,  the  Congregational  Christian  Churcbee  and 
the  Evangelical  and  Reformed  Church,  The  Office  of  Communication  is  charged  by 
the  Constitution  and  By-laws  of  the  United  Church  of  Christ  to  conduct  a  ministry 


No  single  person  or  agency  may  apeak  for  the  entire  United  Church  of  Christ 
However,  the  General  Synod,  the  central  delegate  body  of  the  Church,  has  frequent- 
ly and  forcefully  supported  the  public  interest  standard  of  the  present  Communica- 
tions Act,  especially  those  provisions  that  require  broadcasters  to  serve  the  needs  of 
their  communities  of  license  and  that  ensure  fair  treatment  of  candidates  and 
public  issues.  The  Synod,  in  an  unanimous  Pronouncement,  has  endorsed  the  PCCs 
Fairness  Doctrine  and  the  personal  attack  and  political  editorial  rules.  It  has  stood 
for  diversity  of  ownership  of  broadcast,  cable,  satellite  and  common  carrier  facilities, 
and  for  untrammeled  dissemination  of  ideas  and  information  through  all  forms  of 
electronic  communication.  At  the  same  time,  it  has  underscored  the  public's  right  tc 
freedom  of  speech  and  has  opposed  ofllcial  censorship  of  any  kind.  It  has  also  called 
for  equal  employment  opportunities  for  minorities  and  women. 

Fundamental  changes  are  taking  place  in  common  carrier  technology  and  market 
structure  which  justify  a  measure  of  deregulation.  In  broadcasting  the  contrary  is 
true.  Expanding  demand  and  inelastic  supply  have  caused  rapidly  rising  prices  for 
stations  and  for  advertising  time.  No  new  technology  or  change  in  spectrum  use 
seems  likely  to  reverse  the  growing  scarcity  of  broadcast  time.  Except  in  the 
smallest  markets,  television  and  radio  stations  have  become  money  machines, 
throwing  off  endlessly  rising  profits. 

You  have  been  told  about  the  terrible  paperwork  burdens  on  broadcasters.  Actual- 
ly, the  radio  renewal  form  is  about  as  complicated  as  an  application  for  a  dog 
license.  The  paperwork  burdens  are  largely  the  result  of  efforts  by  broadcaters  to 
have  the  FCC  spell  out  in  absurd  detail  exactly  what  licensees  may  do  to  be 
guaranteed  renewal.  The  requirements  set  forth  in  the  ascertainment  primers  wei« 
actively  sought  by  broadcasters  and  their  attorneys  and  no  one  else.  Now  they  are 
offering  their  own  creations  as  examples  of  the  absurdity  of  regulation. 

The  Office  of  Communication  of  the  United  Church  of  Christ  advocates  revision  of 
the  Communications  Act  to  brine  regulation  of  telecommunications  abreast  of  devel- 
opments in  technology  and  public  taste  without  weakening  the  public  interest 
standard  that  underpins  the  Act.  But  we  are  skeptical  of  an  omnibus  approach  to 
updating  telecommunications  legislation  which  abandons  a  half  century  of  r^pila- 
tory  experience  to  make  way  for  sweeping,  but  untested  reforms.  We  much  prefer 
an  incremental,  step-by-step  series  of  legislative  revisions  with  the  potentials  irf'  each 
technology  examined  separately  and  in  context  with  our  entire  telecommunications 

The  Office  of  Communication,  in  consultation  with  some  50  public  organizations, 
developed  proposals  for  changes  in  the  present  law  that  would  enhance  consumer 
interests  in  common  carrier,  broadcasting,  cable  and  satellite  regulation.  I  have 
appended  them  to  this  testimony  and  ask  permission  to  put  them  in  the  record. 

One  of  the  recommendations,  similar  in  appearance  but  not  in  substance  to  the 
treatment  of  radio  under  title  111  of  S,  611,  was  that  section  307  of  the  Act  should  be 
amended  to  allow  a  broadcast  license  of  indefinite  duration,  subject  to  revocation  at 
any  time  for  failure  to  render  adequate  service  to  the  community  of  license.  Hie 
triennial   renewal   would   be   replat^   by  a   less  burdensome  and  more  effective 
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at  random,  l^ere  are  however,  two  essential  elements  to  this  plan;  (1)  the  burden  of 
proof  of  an  adequate  record  is  put  on  the  licenaee  in  revocation  proceedings  Just  as 
It  is  in  renewal  proceedinga,  and  (2)  the  licensee  is  required  to  file  a  renewal 
application  if  it  makes  a  material  change  in  the  service  it  proposed.  Another 
essentia]   feature  is  that  reviews  be  frequent  enough  to  constitute   a  deterrent. 

Without  those  elements  indefinite  licensing  and  random  reviews  will  not  work. 
We  urge  your  Committee  to  amend  S.  611  to  incorporate  them  in  legislation. 

A  cutback  in  the  number  of  annual  station  reviews  from  one-third  of  the  stations 
to  one-twentieth  of  them  is  too  severe.  Limiting  the  period  of  review  to  1  year 
compounds  the  problem.  The  Commission  will  not  deny  a  license  for  "isolated 
violations."  It  notes  the  violations  in  the  licensee's  records  and  threatens  to  impose 
sanctions  if  they  are  repeated.  A  one  year  review  will  not  provide  evidence  (rf 
anything  other  than  isolated  violations.'  The  licensee  would  then  be  able  to  operate 
with  substandard  performance  for  20  years. 

Comparing  promise  with  performance  is  the  sine  qua  non  of  broadcast  regulation. 


Generally,  civil  law  puts  the  ultimate  burden  of  proof  on  the  party  that  has  the 
relevant  information.  This  is  almost  always  the  station,  with  its  I(»b  and  program- 
ming records.  The  station  is  the  trustee  of  a  public  resource  and  should  be  no  less 
duty  bound  to  account  for  its  actions  than  are  trustees  of  private  property.  The 
reverse  burden  of  proof  of  section  312  also  is  inconsistent  with  sections  301  and  304 
of  the  act  which  preclude  private  ownership  and  vested  rights  in  the  electromagnet- 
ic spectrum. 

I^mise  versus  performance  and  ascertainment  of  community  needs  are  at  the 
heart  of  the  trusteeship  obligation  of  broadcast  licensees.  No  legislation  should  be 
contemplated  that  may  weaken  or  eliminate  those  requirements. 

The  type  of  programing  required  to  carry  out  the  tmsteeship  obligation  should 
depend  upon  the  audience  to  be  served.  All  stations  should  have  public  forum,  news, 
informational  and  other  public  service  responsibilities,  but  all  do  not  need  to  meet 
these  responsibilities  in  the  same  way. 

Greater  reliance  might  well  be  placed  upon  having  public  groups  complain  about 
inadequate  service,  rather  then  having  the  PCC  pass  judgment  on  performance  by 
arbitrary  procedures.  Chief  Justice  Warren  Burger  in  his  landmark  Circuit  Court 
decision  in  the  WLBT-TV,  Jackson.  Miss.,  case  pointed  out  that  "experience  demon- 
strates consumers  are  generally  among  the  best  vindicators  of  the  public  interest.  In 
order  to  safeguard  the  public  interest  in  broadcasting,  therefore,  we  hold  that  some 
'audience  participation'  must  be  allowed  in  license  renewal  proceedings." 

The  radio  licensing  provisions  of  S.  611  will  deprive  the  people  in  communities  of 
license  of  this  role  of  oeing  "vindicators  of  the  public  interest."  'The  legislation,  as 


proposed,  protects  only  the  licensee.  Our  experience  with  the  FCC  makes  us  certain 

*  y  fori '         ■■  —    ■ 

re  Edso  concerned  that  unless  the  C^uress  makes  its  wishes  clear,  the 
Fairness  Doctrine  could  be  compromised  by  FCC  inaction  under  the  contemplated 


there  will  be  no  way  for  the  public  to  reform  the  unsatisfactory  performer. 

:  Edso  concerned  that  unless  the  Congress  makes  its  wishes  clear,  the 


ensees  freed  of  ascertainment,  news  and  public  affairs  programming  require- 
ments could  safely  ignore  controversial  iasues  of  public  importance  in  their  commu- 
nities, or  at  least  more  easily  ignore  the  Fairness  Doctrine's  requirement  to  seek  out 
such  matters.  This  would  remove  a  primary  means  of  airing  and  resolving  commu- 
nitv  concerns. 

As  to  television,  the  Office  of  Communication  has  testified  time  and  again  before 
this  Committee  against  attempts  of  broadcasters  to  lengthen  the  license  period  and 
BO  eliminate  public  oversight  of  their  activities.  I  have  already  mentioned  the 
unwillingness  of  the  FCC  to  deal  with  even  the  most  flagrant  violations  except  at 
license  renewal  time. 

One  argument  advanced  for  extending  license  terms  is  that  the  FCC  will  make  a 
more  thorough  examination  of  performance  if  it  has  fewer  renewals  to  deal  with 
each  year.  Let's  range  that  against  present  reality.  Only  333  TV  licenses  are 
renewed  every  year  now. 

Another  broailcaster  complaint  is  about  the  time  and  expense  that  so  into  prepar- 
ing renewal  applications.  In  fact,  the  FCC  requires  only  minimal  information  and 

mplea  of  the  need 
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has  been  simplifying  JtG  procedures.  Much  of  the  renewal  application  is  derivs 
from  data  that  the  atatinn  keeps  in  its  public  file,  including  aecertainment  inform 
tion.  programing  reports,  and  annual  employment  reporta.  Virtually  every  telei 
.1  station  now  has  computerized  iws  that  make  the  compilation  of  progrBtniii 
information  quick  and  inexpensive.  The  renewal  application  is  essentially  a 
bling  in  one  place  at  one  time  data  which  is  already  In  hand. 

The  best  thing  about  renewal   procedure  is  that  it  compels  the  broadcaster  t 
review  its  policies  and  performance  at  reasonable  intervals.  If  a  station  has  unwil 
tingly  fallen  below  the  standards  it  promised,  it  is  reminded  to  correct  the  situation.  ' 
If  its  proposals  no  longer  make  sense,  there  is  an  opportunity  to  change  them. 

Most  public  groups  think  that  a  television  station's  performance  should  be  re- 
viewed more  frequently  than  the  present  3  years,  especially  because  the  FCC  re- 
views the  logs  only  in  the  final  year  of  service.  Under  a  5-year  license  term, 
deficient  service  could  go  unreviewed  for  up  to  4  years, 

A  S^year  license  term  for  television  would  impose  almost  insurmountable  burdens 
on  the  public.  Citizen  groups  have  little  money  and  limited  time.  It  is  already  hard 
for  them  to  keep  track  of  3  years  of  station  performance.  It  may  be  impossible  to 
monitor  and  evaluate  a  5-year  period. 

I   do   not  know  of  anyone  who  will   claim   that  television   broadcasters  are  go 
endangered  by   public  scrutiny  and   FXJC  oversight  that  they  need  CongreesionalJ 
welfare   treatment.   The  averse  station  earns  about   ICM)   percent  on   investmOB*^^ 
every  year,  and  network  owned  stations  earn  three  times  that.  Rates  for  time  go  i) 
every  year;  1980  is  substantially  sold  out  at  all-time  high  prices.  No  one,  anywhen 
has  demonstrated  that  regulation  imposes  significant  economic  burdens  on  tele^ 

Television's  unconscionable  profits,  coupled  with  its  over-riding  influence  on  ou 
taste,  beliefs  and  habits,  have  made  the  people  of  this  country  unenthusiastic  abou 
giving  any  more  Federal  bounties  to  this  country. 

For  two  decades,  the  United  Church  of  Christ  has  struggled,  along  with  others,  t 
redress  the  imbalance  of  private  gain  over  public  good  in  broadcasting.  We  haW 
argued  with  the  industry  and  the  FCC.  and,  when  necessary,  gone  to  court  again* 
them  in  behalf  of  the  public  interest.  We  appreciate  that  in  a  free,  democrat^ 
society  dialogue  and  debate  with  those  who  hold  the  power  over  our  ability  to  sen 
and  receive  messages  are  an  important  means  for  guaranteeing  freedom  of  expra. 
sion  for  all.  Some  in  this  Government,  in  the  interest  of  arcane  economic  theoij 
would  end  that  debate  and  still  that  dialogue.  That  is  too  great  a  price  to  pay 
deregulation.  We  ur^  you  to  meditate  about  the  political,  social  and  moral  con 
quences  of  the  philosophy  of  deregulation. 


Draft  of  Leoiglation  f 


E  Communications  Act  of 


In  essence,  the  changes  proposed  with  respect  to  broadcast  services  would  ma! 
explicit  the  Commission's  standards  of  review  and  guarantee  the  public's  right 


participate  in  FCC  proceedings 
the  FCC  has  failed  to  articulate  the 
ing  a  broadcast  licensee's  perfc 
makes  it  difficult  for  the  publi 
because  the  public  is  often  unsur 
The  FCC's  ambiguity  here  also 
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Q  often 
applied  or  will  apply  in  eval'ui 
!■  This  chronic  ambiguity  on  the  FCC's  ps 
assert   its  rights  in  Commission   proceed  in 
to  what  it  has  a  right  to  expect  from  licenaei 
B  problems  for  the  licensees,  who  may  sudde 
L  standard  previously  unknown  to  them.  Simplificatit 
iards  are  therefore  needed  to  protect  the  broadcast 
who  is  doing  its  job  and  to  expose  the  broadcaster  who  is  not. 

"The  most  significant  change  proposed  here  concerns  the  duration  of  the  broadcast 
er's  license.  Contrary  to  existing  law,  which  provides  a  license  for  a  maximum  of  ~ 
years,  the  proposed  section  307  would  allow  a  license  to  be  retained  for  an  indefinil 
duration,  subject  only  to  a  revocation  proceeding  which  could  be  initiated  at  an 
time  by  the  FCC  on  its  own  motion  or  on  the  basis  of  a  petition  filed  by  a  member  t 
the  community  of  license.  Under  other  amendments  proposed  here,  the  revocation 
proceedings  would  have  many  of  the  attributes  of  renewal  challenges  currenOy 
relied  upon  by  community  groups. 

Under   present  license   renewal   procedures,   the   FCC  theoretically   .  .    ._ 

operations  of  almost  9,000  radio  and  television  licenses  every  3  years.  As  a  practica 
matter,  the  Commission  is  unable  to  give  more  than  lleeting  attention  lo  the  vt 
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m^rity  of  these  licensee  operations.  In  most  cases,  the  Ucense  renewal  process  is 
an  almost  meaningleBS  gesture. 

The  problem  is  compounded  by  the  fact  that  every  broadcaster  knows  when  its 
hcense  expires.  As  a  result,  broadcasters  can,  and  frequently  do,  upgrade  their 

erformances  in  the  year  immediately  preceding  renewal.  This  often  results  in  a 
mmission  Ending  that,  while  the  licensee  may  nave  been  performing  poorly  in  its 
first  2  years  of  operation,  that  performance  has  improved  and  now  meets  the 
minimum  public  interest  standard.  In  short,  the  expectation  of  periodic  review 
makes  meaningful  evaluation  by  the  Commission  difficult,  if  not  impossible. 

The  United  Church  of  Christ  recommends  amendments  to  sections  307  and  312  of 
the  act  that  would  conserve  limited  government  resources  and  enable  Commission 
review  of  licensee  operations  to  be  more  effective.  This  recommendation  is.  to  some 
extent,  tailored  after  the  Internal  Revenue  Code'sBystem  of  spot-checking  tax 
returns.  Under  this  recommendation,  each  year  the  FCC  would  review  on  a  random 


would  adopt  procedures,  however,  to  ensure  that  every  broadcaster  is  reviewed  at 
least  once  every  10  years. 

The  review  contemplated  here  would  cover  the  3  years  immediately  preceding  the 
time  of  Commiasion  selection  for  review  or  the  filina  of  the  petition  to  revoke. 
Broadcasters  would  not  be  notified  of  the  review  until  alter  it  was  completed.  If, 
after  its  review,  the  Commission  finds  that  the  broadcaster  is  not  operating  in  the 
public  interest,  the  broadcaster  will  be  notified  and  its  license  set  down  for  hearing. 
At  that  hearing  the  broadcaster  would  have  the  burden  of  demonstrating  that 
retention  of  its  hcense  would  be  in  the  public  interest. 

With  this  procedure,  broadcasters  cannot  try  te  upgrade  their  services  at  the  last 
minute  to  escape  critical  FCC  judgments.  Indeed,  because  they  can  never  know 
when  they  will  be  subiect  to  review  (which  could  come  more  than  once  every  10 
years),  broadcasters  will  have  a  continuing  incentive  to  provide  good  public  service, 

litis  proposal  for  Commission  review  has  another  benefit:  It  serves  President 
Carter's  goals  to  make  government  regulation  less  costly  and  more  efficient.  By 
reducing  the  number  of  Broadcasters  subject  to  Commission  review  each  year,  the 
FCC  will  be  able  to  perform  a  qualitatively  better  job  than  it  does  now;  and  the 
reduced  number  of  broadcasters  subject  to  review  each  year  can  also  result  in 
CoimnisBion  savings. 

The  new  section  307(c)  would  aid  the  Commission  and  the  public  in  evaluating  a 
broadcaster's  initial  application  and  its  subsequent  operations  to  determine  whether 
the  public  interest  standard  of  the  act  is  being  met.  Thus,  subsection  (cX3)  would 
prohibit  a  licensee  from  implementing  any  substantial  modification  in  its  operation, 
including  format  changes,  unless  the  CommisHion  first  finds  that  the  proposed 
modification  satisfies  the  public  interest  standard.  The  subsection  further  provides 
that  the  Commission  cannot  make  this  finding  until  the  expiration  of  30  days  after 
fl)  the  licensee  files  information  justifying  the  proposed  modification,  and  (2)  the 
licensee  provides  adequate  notice  to  the  community  it  serves.  This  change  is  necessi- 
tated by  current  practice.  At  present,  an  applicant  can  propose  an  attractive  pro- 
gram service  in  order  te  forestall  public  opposition.  Once  its  application  has  been 
granted,  it  may  change  its  plans  merely  by  advising  the  Commission  of  its  intention 
to  do  BO,  There  have  been  a  number  of  cases  in  which  radio  formats  with  great 
appeal  to  minority  audiences,  such  as  classical  music  or  programs  relating  to  ethnic 
minorities,  have  been  suddenly  abandoned,  sometimes  only  a  few  months  after  they 
were  promised.  By  the  time  the  license  comes  up  for  renewal,  the  change  in  service 
is  a  fait  accompli.  This  tactic  is  being  used  increasingly  te  deprive  members  of  the 
public  of  a  meaningful  role  in  the  licensing  process. 

"The  new  section  307<cM3)  would  require  the  Commission  to  establish  by  rule 
quantitative  standards  to  determine  whether  a  broadcaster's  proposals  and  service 
satis^  the  public  interest  standard.  Many  broadcasters  and  community  groups  have 
Ui^ea  the  Commission  te  make  clear  the  kinds  and  amounts  of  programing  general- 
ly required  to  meet  the  public  interest  standard.  Under  such  rules,  a  broadcaster 
would  know  what  is  expected  and.  in  the  event  of  challenge  after  a  grant  of  a 
license,  would  be  assured  of  protection  against  challenge  if  those  rules  nave  been 
satisfied.  The  Court  of  Appeals  for  the  District  of  Columbia  Circuit  has  suggested 
the  adoption  of  such  rules  to  reward  licensees  who  fulfill  their  public  obligations.  In 
dtizena  Communications  Center  v,  FCC,  477  F.  2d  1201,  1213  (D.C,  Circuit  1971),  the 
Court  stated  that: 

*  *  *  The  public  itself  will  suffer  if  incumbent  licensees  cannot  reasonably  expect 
renewal  when  th^  have  rendered  superior  service.  Given  the  incentive,  an  incum- 
bmt  will  naturally  strive  to  achieve  a  level  of  performance  which  gives  him  a  clear 
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edge  on  challengers  at  renewal  time.  But  if  the  Commission  fails  to  articulate  t 
standards  by  which  to  judge  superior  performance,  and  if  it  is  thus  impossible  for  an 
incumbent  to  be  reasonably  confident  of  renewal  when  he  renders  superior  perform- 
ance, then  an  incumbent  will  be  under  an  unfortunate  temptation  to  lapse  into 
mediocrity,  to  seek  the  protection  of  the  crowd  by  eschewing  the  creative  and  the 
venturesome  in  programming  and  other  forms  of  public  service.  The  Commission  in 
rulemaking  proceedings  should  strive  to  clarify  in  both  quantitative  and  qualitative 
terms  what  constitutes  superior  service  '  '  '.  Along  with  elimination  of  excessive 
and  loud  advertising  and  delivery  of  quality  programs,  one  test  of  superior  service 
should  certainly  be  whether  and  to  what  extent  the  incumbent  has  reinvested  the 
profit  on  his  license  to  the  service  of  the  viewing  and  listening  public. 

The  new  section  30T(cX3l  would  also  respond  to  this  last  judicial  suggestion.  The 
new  Bubeection  would  require  the  Commission  by  rule  to  set  standards  governing 
the  reinvestment  of  profits  in  programing  and,  in  particular,  would  prohibit  a 
broadcaster  from  retaming  as  profit  oefore  taxes  an  amount  exceeding  25  percent  of 
the  net  tangible  investment  made  by  the  licensee  in  station  facilities  and  operations. 

A  broadcaster  who  did  not  fully  satisfy  all  proposed  standards  would  not,  if 
challenged,  be  precluded  from  showing  that  its  service  met  the  overall  public 
interest  standard  of  the  act.  By  the  same  token,  compliance  with  the  quantitative 
requirements  would  not  preclude  an  interested  party  from  showing  that  the  broad- 
caster's service  was  defective  in  other  respects.  For  example,  in  the  leading  WLBT 
case,'  the  licensee  devoted  adequate  amounts  of  time  to  news,  public  affairs  pro- 
graming and  public  service  announcements.  However,  black  persons  and  black 
organizations  were  excluded  from  local  programing,  and  network  programing  of 
interest  to  blacks  was  preempted. 

Section  307(cK4i  would  require  the  Commission  to  adopt  rules  specifying  standards 
it  will  apply  in  comparative  hearings  between  two  or  more  mutually  exclusive 
appliants.  It  would  require  the  Commission  to  give  consideration,  among  other 
things,  to  superior  program  proposals,  to  local  owner-management  and  to  the  level 
of  participation  by  minorities  and  women  in  ownership  and  management.  Under 
existing  policies,  the  Commission  does  give  consideration  to  local  owner-manage- 
ment. In  several  recent  cases,  the  Commission  has  also  been  directed  by  a  Federal 
court  to  account  for  the  contribution  which  minority  owner-managers  might  make 
to  the  diversity  of  program  service.'  The  FCC  has  not  yet  responded  to  this  direC' 


that  their  past  programmg  has  met  ascertained  needs  and  that  their  pr^rammg 
proposed  for  the  forthcoming  year  would  also  meet  ascertained  needs.  The  new 
section  would  thus  reverse  recent  Commission  rulings  that  exempt  small  broadcast- 
ers from  the  obligation  to  maintain  records  of  their  efforts  to  ascertain  community 
needs  and  to  propose  specific  programs  to  meet  ascertained  community  needs.'  By 
eliminating  the  requirements  of  specific  program  promises,  the  Commission  had  cut 
the  link  between  the  ascertainment  of  local  needs  and  the  selection  of  prwrams  to 
meet  those  needs.  The  Commission's  ruling  atos  subverted  the  traditional  promise 
against  performance"  test  on  broadcast  renewals.  In  other  words,  the  FCC  weakened 
an  objective  test  for  evaluating  proposed  and  actual  program  service.  And  without 
objective  tests,  licensee  evaluations  become  a  matter  of  bureaucratic  whim. 

Another  part  of  section  307lc)(5)  would  require  the  Commission  to  establish  stand- 
ards governing  multiple  ownership  and  ownership  of  competing  communications 
media.  This  requirement  is  not  controversial  because  the  Commission  has  a  number 
of  multiple  ownership  and  cross-ownership  rules.  However,  the  new  provision  would 
make  it  clear  that  compliance  with  these  general  rules  would  not  preclude  a 
showing  that  particular  ownership  interests  unduly  restrict  the  diversity  of  informa- 
tion sources  in  the  community  or  unduly  restrict  economic  competition.*  Some 
latitude  for  ad  hoc  rulings  is  needed  because  general  rules  can  never  anticipate  the 
variety  of  media  concentrations  restricting  competition  or  limiting  the  divereity  rf 
informational  programing, 

■  OfTtet  of  Communication  of  Ihe  United  Chumh  of  Chritt  v.  FCC  359  F.  2d  994  (DC.  Ot.M 
19fi6),  ■125  F.  2d  543  tD.C.  Cir,  1969). 

•  TV-9,  he.  V.  FCC  494  F.  2d  929  (D.C  Cir.  19731,  shearing  denied.  495  F.  2d  941  (19741,  c 
denied.  95  S.  a.  245  09741;  Gantit  y.  FCC.  513  F.  2d  1056  (D.C.  Cir.  1975), 

'  Docket  No,  19715,  First  Rtporl  and  Order.  41  FR  1372  (1976);  Docket  No,  20419.  Firvl  Rta 
and  OnUr.  41  FR  19536  (1976), 

■  At  preBCnt.  the  CommisBian's  policy  is  onesided.  It  haa  invited  applicationa  from  broadcMt  ■^ 
■s  showing  special  circumEtances  to  juatify  waiver  of  antimunopoly  rules,  but  the  ComniiaBion 

will  not  enlertain  public  petitions  showing  special  circumstances  requiring  Ihe  diveetiture  of 
competing  media  intereala.  Docket   No,    ISllD.  Second  Reporl  and  Order.    50  FCC  2d    1046, 
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Section  307(cH6XD)  would  implement  two  major  changes  in  the  Commiaaion's 
ecjual  employment  opportunity  procedures.  First,  in  combination  with  the  proposed 
section  307(cX3XD),  this  new  provision  would  require  all  stations  with  five  or  more 
employees  to  file  affirmative  action  plans.  The  CommiHsion  recently  exempted  sta- 
tions with  fewer  than  10  full-time  employees.*  The  effect  of  the  FCC'h  action  is  to 
exempt  a  majority  of  stations,  particularly  those  stations  in  which  most  employees 
get  their  start  in  broadcasting.  Second,  as  recommended  by  the  U.S.  Commission  on 
Civil  Rights,  broadcasters  would  be  subject  to  the  stricter  requirements  applied  to 
Federal  contractors.  Since  broadcasters  are  trustees  of  valuable  public  resources, 
and  since  th^  serve  a  vital  informational  function  in  a  democratic  society,  broad- 
casters should  be  held  to  the  same  standards  as  government  contractors. 

Section  312  would  be  amended  to  empower  the  FCC  at  any  time  to  revoke  the 
license  of  a  broadcaster  who  is  not  operating  in  a  manner  consistent  with  the  public 
interest,  A  new  subsection  (aX8)  would  specify  that  the  Commission  cannot  deny  a 
petition  to  revoke  without  hearing  if  the  licensee  has  not  complied  with  the  stand- 
ards and  procedures  established  ^  the  Commission  under  the  proposed  changes  to 
section  307. 

Subsection  (d)  of  section  312  would  be  amended  to  make  it  clear  that,  as  with 
current  license  renewal  proceedings,  the  burden  of  proof  in  any  revocation  proceed- 
ing under  this  new  subsection  (aXBI  would  be  on  the  licensee  and  not  the  Commis- 
sion or  the  public. 

A  new  subsection  (f)  would  be  added  toallow  any  party  in  interest  to  file  a  petition 
at  any  time  to  revoke  the  license  of  a  broadcaster  who  is  not  operating  in  the  public 
interest.  This  particular  provision  would  replace  the  current  practice  whereby  peti- 
tions to  deny  renewals  can  only  be  filed  once  every  three  years. 

Use  of  this  procedure  instead  of  the  current  renewal  process  has  advantages  for 
both  community  groups  and  broadcasters. 

Under  current  practice,  a  broadcaster  is  required  to  Hie  considerable  amounts  of 
information  in  applying  for  a  renewal  of  its  license  once  every  3  years.  Although  the 
proposed  amendments  would  still  require  the  broadcaster  to  make  periodic  filings 
concerning  its  Past  and  proposed  programing,  the  new  section  312  would  relieve 
broadcastera  of  the   additional   paperwork   burden   of  filing  renewal   applicatons. 

Cmnmuni^  groups  would  benefit  in  a  similar  fashion.  Under  current  practice,  all 
broadcast  licenses  within  a  particular  State  come  up  at  the  same  time;  this  creates 
considerable  burdens  on  local  community  groups  who  are  given  only  90  days  to 
inspect  and  analvie  vast  amounts  of  material  included  within  the  renewal  applica- 
tions. Because  of  these  time  constraints,  community  groups  olten  file  petitions  to 
deny  only  to  protect  their  standings  to  challenge  the  license  if  further  analysis 
reveals  deficiencies  in  the  broadcaster's  performance.  Under  the  proposed  amend- 
ment, the  community  group  would  be  relieved  of  this  time  pressure;  instead,  the 
community  group  would  know  that  it  could  file  a  challenge  at  any  time,  a  right 
which  is  bound  to  eliminate  the  current  practice  of  filing  petitions  merely  to  protect 
rights  of  standing.  In  other  words,  a  community  group  will  have  n    '  '     "' 


J  I  petition  except  one  which  it  believes,  on  the  basis  of  careful  study,  has  merit, 
t  should  also  be  emphasiTed  that,  under  this  proposed  amendment,  petitions  to 
revoke  under  section  312(f)  would,  to  the  maximum  extent  possible,  be  governed  by 


the  procedures  and  con^erations  set  forth  in  section  309,  This,  in  turn,  would 
mean  that  all  discovery  and  negotiation  rules  would  govern  a  petition  to  revoke 
baaed  on  the  licensee's  failure  to  provide  service  satisfying  the  public  interest 
standard. 

SuBCHAFTKK  m:  SpKaAL  Provisions  Relating  to  Radio  and  Television 


Section  30T.  Licenses;  allocation  of  facilities;  terms; 

[StlBSBCmONB    <A)    TO    (Bl    UNCHANGED) 

fSuBSBcrnoNB  (c)  to  (e)  are  repealed  in  their 

(cKI)  The  term  of  any  license  for  operation  of  a  broadcast  station  shall  be  for  an 
indeHnite  period  subject  only  to  revocation  as  hereinafter  provided, 

(2)  A  licensee  shall  not  implement  any  substantial  modification  of  its  operation 
unless  the  Commiaison  first  finds  that  the  proposed  modification  is  consistent  with 
the  public  interest,  t»nvenience  and  necessity.  The  Commission  shall  be  unable  to 
make  such   a  finding  without  hearing  if  any   party   in   interest   files  a   petition 


'  Docket  206E0,  ntport  and  Ordtr.  FCC  T6-4Z6  (July  26,  19T6). 
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pursuant  to  section  312  of  this  act  which  raises  substantial  and  material  questions 
of  fact  as  to  whether  approval  of  the  proposed  modification  would  be  consistent  with 
the  public  interest,  convenience  and  necessity.  In  no  event  shall  the  Commission 
proceed  to  consider  the  proposed  modification  until  the  expiration  of  30  days  after 
the  licensee  has  (a)  filed  anew  all  infornfiation  required  by  paragaph  5  of  this 
subsection,  and  (b)  provided  its  area  of  license  with  reasonable  notice  as  to  the 
nature,  justification,  and  timing  of  the  proposed  modification. 

(31  Any  license  granted  under  subsection  (a)  of  this  section  may  be  revoked,  in 
accordance  with  section  312,  if  the  Commission  is  unable  to  Tind  that  the  public 
interest,  convenience,  and  necessity  would  be  served  by  a  continuance  of  such 
license.  In  order  to  determine  whether  the  public  interest,  convenience  and  necessi- 
ty would  be  served  by  the  revocation  of  a  broadcast  license,  the  Commission  shall 
prescribe  by  rule— 

(Al  Quantitative  and  other  standards  to  determine  whether  the  licensee  has 
renders]  a  substantial  informational  program  service  to  its  area  of  license  and 
acted  in  a  meaningful  way  as  a  local  outlet  for  expression  of  diverse  views  on  issues 
of  public  importance.  All  such  standards  shall  include  a  requirement  that  such 
programing  be  presented  in  time  periods  reasonably  calculated  to  reach  a  substan- 
tial  portion  of  the  licensee's  audience.  Such  standards  of  substantial  service  shall 
include,  at  minimum,  the  following  programing  categories: 

(il  Program  time  devoted  to  news; 

(ii)  Program  time  devoted  to  public  affairs; 

<iii)  Program  time  devoted  to  locally  originated  material  in  general,  and  to  locally 
originated  news  and  public  affairs; 

<iv)  Program  time  devoted,  without  charge  on  a  sustaining  basis,  to  the  service  of 
educational,  religious,  charitable,  and  other  community  benefit  organizations; 

(v)  Program  time  devoted  to  the  educational  and  informational  needs  of  children; 

(vi)  Program  time  devoted  to  special  groups  within  the  community  of  license, 
including  but  not  limited  to  racial  and  ethnic  minority  groups;  and 

(vii)  Time  made  available,  without  charge,  for  public  service  announcements  and 
access  messages  allocated  between  requesting  individuals  and  groups  representative 
of  significant  community  s^ments  or  concerns. 

An  applicant  shall  not  exclude  the  expression  of  controversial  views  in  the  pro- 
graming categories  included  in  such  standards  or  in  the  time  made  available  free  of 
charge  or  for  purchase.  A  licensee  that  provides  substantial  service  in  these  catego- 
ries shall  be  deemed  prima  facie  to  have  met  its  basic  licensee  obligation  to  provide 
informational  program  service  and  to  operate  as  a  local  outlet:  Provided,  however, 
That  nothing  in  this  subparagraph  shall  prohibit  any  party  in  interest  from  present- 
ing facts  to  overcome  that  prima  facie  showing  or  to  otherwise  raise  substantial  and 
material  questions  of  fact  as  to  whether  a  licensee's  past  or  proposed  actions  are 
inconsistent  with  the  public  interest,  convenience  and  necessity. 

(Bl  Procedures  to  be  followed  by  all  broadcast  licensees  to  ascertain  the  problems, 
needs,  and  interests  of  all  significant  segments  of  their  service  areas,  to  propose 
programing  specifically  designed  to  meet  those  problems,  needs,  and  interests,  and 
to  report  to  the  Commission  the  findings  of  such  ascertainment  and  the  pn^rams  so 
proposed:  Provided,  That  such  ascertainment  and  proposals  shall  be  made  and 
reported,  at  a  minimum,  on  an  annual  basis. 

(C)  Standards  respecting  the  ownership  interests  of  the  applicant  in  other  stations 
or  other  communications  media  or  other  businesses.  Compliance  with  such  stand- 
ards shall  constitute  a  prima  facie  showing  that  the  grant  of  a  license  is  consistent 
with  the  public  interest  in  diversity  of  information  sources  and  economic  competi- 
tion: Provided  however.  That  nothing  in  this  subparagraph  shall  prohibit  a  party  in 
interest  from  presenting  facts  to  overcome  that  prima  facie  showing. 

(Dl  Reporting  and  compliance  procedures  respecting  an  applicant's  efforts  to 
provide  equal  employment  opportunities,  including  plans  to  eliminate  barriers  to 
full  utilization  of  minorities  and  women  in  station  operations.  Such  procedures 
shall,  at  a  minimum,  impose  requirements  identical  to  those  applied  by  Bxecutive 
order  to  Federal  contractors, 

(El  Standards  respecting  the  financial  operation  of  the  station  and  the  investment 
of  moneys  in  programs  described  in  subparagraph  |A)  of  this  subsection  and  in  other 
programs  and/or  facilities:  Provided.  That  in  no  event  shall  the  Commission  adopt 
rules  which  allow  any  boradcast  licensee  to  retain  as  profits  before  taxes  in  any 
year  an  amount  exceeding  25  percentum  of  the  net  tangible  investment  made  by  the 
broadcast  licensee  in  station  facilities  and/or  operations. 

(41  The  Commission  shall  by  rule  specify  standards  for  its  consideration  in  all 
comparative  hearings,  including  the  factors  in  paragraph  (SXC)  and — 

(Al  the  participation  of  ownership  in  the  management  of  the  station,  and 
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(B)  the  participation  of  minorities  and  women  in  the  ownership  and  the  manage- 
ment of  the  station. 

(5)  The  Commission  shall  not  require  an^  broadcast  licensee  or  applicant  for  a 
broadcast  license  to  file  any  information  which  previously  has  been  furnished  to  the 
Conunission  or  which  is  not  directly  material  to  the  considerations  that  affect  the 
granting  or  denial  of  an  application  or  that  affect  the  decision  as  to  whether  to 
revoke  a  license:  Provided,  That  the  Commission  shall  require  all  licensees  to  file  at 
least  annually  all  information  which  is  directly  material  to  the  considerations  that 
could  affect  a  decision  to  revoke  a  license,  such  information  to  include,  but  not 
necessarily  be  limited  to,  the  following: 

(A)  the  extent  to  which  the  licensee  has  met  its  quantitative  programing  proposals 
in  the  substantial  service  cat^ories  and  its  specific  pn^ramin^  proposals  for  meet- 
ing ascertained  community  problems,  needs,  and  interests  within  the  previous  year; 

(B>  the  licensee's  efforts  to  ascertain  the  current  problems,  needs,  and  interests  of 
its  community  of  service,  its  quantitative  programing  proposals  in  the  substantial 
service  cat^oriea,  and  its  specific  programing  proposals  to  meet  those  problems, 
needs,  and  interests  in  the  forthcoming  year; 

(O  the  licensee's  ownership  interests  and  other  interests  of  the  licensee  in  other 
stations  or  other  communications  media  or  other  businesses;  and 

(D)  the  licensee's  achievements  in  the  last  year  to  provide  equal  employment 
opportunities,  and  the  licensee's  proposals  to  provide  equal  employment  opportuni- 
ties in  the  forthcomine  year.  The  Commission  may  by  rule,  upon  evidence  that  the 
public  interest  would  he  served  thereby,  exempt  stations  with  fewer  than  five  full 
and    part-time  employees  from   the  reporting  requirement  of  this  subparagraph. 

All  applicants  for  broadcast  licenses  shall,  to  the  maximum  extent  possible,  file 
information  complying  with  this  paragraph.  All  of  the  information  described  in 
subparagraphs  (A)  through  (Dl  of  this  paragraph,  as  well  as  all  information  filed  in 
accordance  with  rules  adopted  pursuant  to  paragraph  (3XE)  of  this  subsection,  shall 
be  made  available  for  public  inspection  and  for  copying,  at  reasonable  cost,  at  the 
offices  of  the  Commission,  at  the  offices  of  the  applicant,  and  at  the  offices  of  the 
station  during  normal  business  hours.  The  licensee  shall,  during  normal  business 
hours,  also  make  available  for  public  inspection  and  copying,  at  reasonable  cost,  all 
program  logs  of  the  licensee  for  the  past  3  years. 

Section  312.  Administrative  Sanctions — Revocation  of  station  license  or  construc- 
tion permit 

(a)  The  Commission  may  revoke  any  station  license  or  construction  permit — 

(6)  For  violation  of  section  1304.  1343,  or  1464  of  title  18;  or 

(7)  For  willful  or  repeated  failure  to  allow  reasonalbe  access  to  or  to  permit 
purchase  of  reasonable  amounts  of  time  for  the  use  of  a  broadcasting  station  by  a 
legally  qualified  candidate  for  Federal,  State  or  local  elective  office  on  behalf  of  his 
or  her  candidacy;  or 

(8)  For  failure  to  operate  in  a  manner  consistent  with  the  public  interest,  conven- 
ience and  necessity.  For  purposes  of  this  paragraph,  the  Commission  shall  not  be 
able  to  fmd  that  a  licensee  is  operating  in  a  manner  consistent  with  the  public 
interest,  convenience  and  necessity  without  hearing  if  the  Commission  finds  that — 

lA)  The  licensee  has  faUed  to  comply  with  subparagraphs  (A)  to  (C)  of  section 
309(dX2)ofthisact; 

(B)  The  licensee  has  failed  to  render  substantial  service  as  defined  by  the  Commis- 
sion under  section  30T(cX3KA)  of  this  act; 

(O  There  is  a  substantial  deviation  between  the  licensee's  program  proposals  for 
thepast  year  and  the  proeraming  broadcast  during  that  past  year; 

(I«  TTie  licensee  has  otherwise  failed  to  service  its  community  of  license  during 
thepast  year;  or 

(E)  The  licensee's  efforts  in  the  past  year,  or  its  proposed  efforts  for  the  forthcom- 
ing year,  to  insure  equal  employment  opportunities  are  not  in  conformance  with 
Commission  rules. 

Nothii^  in  the  above  enumeration  shall  be  construed  so  as  to  preclude  the 
ComtniBSion  from  finding,  upon  an  appropriate  showing  upon  other  grounds,  that 
the  licensee  is  not  operating  or  will  not  operate  in  a  manner  consistent  with  the 
public  interest,  convenient^  and  necessity, 

[Subsections  ib)  and  ic>  unchanged] 
(dl  In  any  case  where  a  hearing  is  conducted  pursuant  to  the  provisions  of  this 
section,  boUi  the  burden  of  proceeding  with  the  introduction  of  evidence  and  the 
burden  of  proof  shall  be  upon  the  Commission:  Provided,  That,  in  all  hearings 
conducted  pursuant  to  subsection  laXSI  of  this  section,  the  burden  of  proceeding 
within  the  introduction  of  evidence  and  the  burden  of  proof  shall  be  upon  the 
licensee- 
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nity  of  license  and  the  licensee,  shall  be  governed  by  the  procedui 
ations  delineated  in  section  309  of  this  act. 
(gXl)  Pursuant  to  its  responsibility  to  insure  that  licensees  operate  ii 


consiatent  with   the   public  interest,  convenience   and   necessity,   the  ConuniBsion 

shall,  on  an  annual  oasis,  review  the  opera" —  "'  '"'  '  ""    -'  "  "  '"'"' 

number  of  parties  holding  licensee  under  this  i 


shall,  on  an  annual  oasis,  review  the  operations  of  12.5  percentum  of  the  total 


(2)  To  carry  out  its  responsibilities  for  periodic  review  under  paragraph  (1)  of  this 
subsection,  tne  Commission  shall  adopt  procedures  which  insure  (i)  thkt  the  selec- 
tion process  is  random  as  to  particular  licenses;  (ii)  that  the  licensee  selected  for 
review  each  ^ear  are  representative  of  the  geo^aphic  regions  within  the  United 
States;  and  (lij)  that  the  operations  of  every  licensee,  or  transferee  or  assignee 
thereof,  are  reviewed  at  least  once  every  10  years. 

(3)  In  reviewing  licensee  operations  pursuant  to  this  subsection,  the  Commission 
shall  consider  any  and  all  information  it  deems  appropriate,  such  information  to 
include,  at  a  minimum,  all  documents  and  materials  filed  by  the  licensee  pursuant 
to  sections  307  and  309  of  this  act  for  the  3  years  immediately  prior  to  the  com- 
mencement of  the  Commission  review  and  all  materials  submitted  by  the  public 
which  concern  the  licensee's  past  or  proposed  service. 

(4)  The  Commission  shall  not  notify  the  licensee  of  the  review  conducted  pursuant 
to  this  subsection  until  it  is  completed.  Upon  completion  of  the  review,  the  Commis- 
sion shall  publicly  issue  a  written  finding  as  to  whether  the  licensee  has  been 
operating  in  a  manner  consistent  with  the  public  interest,  convenience  and  neces- 
sity. Any  such  fmding  made  by  the  Commission  under  this  subsection  shall  be 
n>vemed  by  the  standards  set  forth  in  subsection  (aKS)  of  this  section.  If  the 
Commission  is  unable  to  find  that  a  licensee  is  operating  in  a  manner  consistent 
with  the  public  interest,  convenience  and  necessity,  it  shall  designate  a  hearing  to 
determine  whether  the  license  should  be  revoked;  at  such  hearing,  the  licensee  shall 
have  the  burden  of  proceeding  with  the  introduction  of  evidence  and  the  burden  of 


(Prepared  by  Earle  K.  Moore,  Esq.,  Moore  Berson  LifFlander  &  Mewhinney) 
Analysis  op  S.  611 


S.  61 1.  the  "Communications  Act  Amendments  of  1979,"  was  introduced  by  Sena- 
tor Ernest  P.  HoUings  for  himself  and  Senators  Howard  W.  Cannon  and  Theodore  F. 
Stevens.  Senator  HoUings  is  the  new  Chairman  of  the  Subcommittee  on  Communi- 
cations of  the  Senate  Committee  on  Commerce.  Senator  Cannon  is  Chairman  of  the 
parent  committee.  Senator  Stevens  is  the  ranking  minority  member  of  the  Subcom- 

The  bill  would  make  extensive  revisions  in  the  Communications  Act  of  1934, 
particularly   in   those   sections   which   deal   with   telephone,   telegraph   and   other 


This  a 

S.  611  .  .  ,         , 

updated  version  of  H.R.  13015  is  expected  to  be  introduced  momentarily.  According- 
ly, a  line-by-hne  comparison  with  the  old  bill  would  serve  no  purpose.  However, 
certain  general  comparisons  may  be  noted.  S.  611  is  more  modest  in  its  pretensions. 
It  does  not  add,  revise  or  eliminate  provisions  unless  there  is  some  compelling 
reason  to  do  so.  It  makes  almost  no  change  in  the  operations  of  the  Pederu 
Communications  Commission,  the  Corporation  for  Public  Broadcasting  and  the  Na- 
tional Telecommunications  and  Information  Agency.  The  interrelationships  between 
the  President  and  Congress  and  between  the  FCC  and  the  Department  of  Justice 
remain  unchanged. 

The  changes  in  common  carrier  regulation  are  similar  in  aim  to  thoae  in  H.R. 
13015  in  that  they  look  toward  the  deregulation  of  long  distance  telecommunica- 
tions services  and  seek  to  foster  competition.  However,  the  mechanics  of  the  deregu- 
latory  process  are  more  clearly  delineated,  and  the  interests  of  the  public  and 
emerging  competitors  are  protMted  at  everv  stage.  Provision  is  made  for  mainte- 
nance (k  essential  services  which  unregulated  enititiee  will  not  provide. 
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The  CommiBsion  is  granted  express  but  limited  authority  for  re^^uUtion  of  cable 

systems.  State  and  local  regulation  of  intraexchange  telecommunications  services, 
including  telephone  cable  are  preserved  subject  to  appropriate  preemption  if  nation- 
al policies  are  undermined. 

The  changes  in  broadcast  regulation  are  significant  but  by  no  means  as  sweeping 
aa  those  proposed  in  H.R.  13015.  There  is  some  reduction  in  the  public  accountabif 
ity  of  broadcast  stations,  particularly  radio,  and  some  dulling  of  the  spur  of  competi- 
tion for  renewal  applicants.  These  benefits  to  broadcast  licensees  are  counterba- 
lanced somewhat  by  provision  for  modest  spectrum  use  charges.  Consumers  would 
probably  be  better  pleased  if  the  broadcast  provisions  were  deleted. 

Overall.  S.,  611  IS  all-considered  and  sensible  updating  of  the  Communications 
Act.  Consumer  groups  will  probably  conclude  that  the  common  carrier  and  cable 
provisions  are  ^nerally  in  the  public  interest,  and  that  these  provisions  are  more 
significant  and  important  than  the  broadcast  amendments. 

Tnu  I — General 

Sec.  101'  of  the  Act  continues  the  present  statutory  purposes,  but  adds  the 
following:  "encouraging  diversity  of  ownership  and  control  of  telecommunication 
media  and  competition  among  telecommunications  in  the  provisions  of  telecommu- 
nications and  other  media  services."  Sec,  102  contains  new  findings  which  are  the 
basis  of  fundamental  changes  in  the  regulatory  concepts,  which  are  reflected  in  the 
definitions  section,  i.e..  Section  103.  A  discussion  of  some  of  these  concepts  follows. 

There  is  a  new  allocation  of  authority  betioeen  Stale  and  Federal  regulatory 
agencies.— The  old  concept  of  states  regulating  intrastate  services  and  the  FCC 
regulating  interstate  and  foreign  services  is  eliminated.  The  new  dividing  line  will 
be  intraexchange  and  interexchange  communication.  In  terms  of  ordinary  public 
telephone  service  this  will  correspond  roughly  with  the  difference  between  local 
calls  and  long  distance  calls.  This  division  is  based  on  the  expectation  that  local 
telephone  services  and  other  local  services  such  as  cable  television  will  continue  to 
be  provided  by  local  regulated  monopolies.  On  the  other  hand,  there  is  likely  to  be 
competition  between  different  entities  and  different  technolc^es  in  providing  int«r- 
chaiwe  service.  This  competition  has  been  developing  as  microwave  facilities  and 
satellites  have  become  competitive  with  the  Bell  Systems  longlines.  Moreover,  there 
is  accelerating  demand  from  business  for  fast  data  and  facsimile  transmission  which 
is  being  met  by  a  virtual  explosion  of  new  products  and  services.  It  is  the  policy  of 
tJie  Act  to  foet«r  competition  in  interexchange  telecommunication  services  l)ecause 
it  is  believed  that  this  competition  has  led  and  will  increasingly  lead  to  greater 
creativity  in  the  development  and  use  of  new  technologies  and  new  services.  Obvi- 
ouslv,  subjecting  these  new  and  largely  interstate  services  to  a  variety  of  state  and 
local  requirements  would  frustrate  development. 

Sec.  103  (10)  leaves  it  to  the  states  to  define  the  exchange  areas  which  they  will 
regulate.  These  are  to  represent  "a  single,  local  community  of  interest  for  social, 
economic  and  other  purposes"  which  encompasses  "one  or  more  contiguous  local 
exchange  networks".  No  area  is  to  extend  beyond  the  boundaries  of  any  Standard 
Metropolitan  Statistical  Area  (SMSAI  and  every  area  of  a  state  must  be  listed 
within  an  exchan^.  The  Commission  has  authority  to  redefine  exchange  areas  if 
the  State  boundaries  undermine  its  authority  or  violate  the  Act  (Sec.  226).  Accord- 
ing to  Senator  HoUings  exchange  areas  may  be  different  for  cable  than  for  tele- 
phone which  reflects  the  difference  in  actual  franchises. 

TTterv  is  a  broader  concept  of  telecommunications. — The  new  term  "telecommuni- 
cations" includes  communication  by  radio  as  welt  as  communication  by  wire,  cable 
and  other  technolc^es.  Telecommunications  "carriers"  are  persons  engaged  in  pro- 
viding telecommunication  services,  but  not  broadcasters  and  not  persons  marketing 
equipment,  software  and  information  services.  As  in  the  past,  broadcasters  are 
re^^ated  differently.  Cable  systems  will  be  carriers  but  as  discussed  below,  may  be 
coK>wned  with  program  suppliers.  Persons  not  engaged  in  actual  transmission  will 
be  virtually  unregulated.  This  broader  concept  reflects  the  reality  that  ordinary 
long  distance  telephone  service  is  increasingly  carried  by  a  variety  of  technologies. 
A  single  call  might  be  transmitted  over  paired  wires,  cable,  microwave  and  signals 
to  ana  from  satellites.  Moreover,  the  content  has  expanded  from  code  and  voice 
tranamiaeions  to  video,  facsimile  services  and  high  volume  data  transmissions.  Elec- 
tronic mail  is  well-advanced  and  threatens  the  monopoly  of  the  U.S.  Postal  Service. 

Ht^fully,  rtatrainti  on  competition  will  be  avoided  fry  separating  competitive  and 
noncompetitive  buainesset. — Another  new  concept  is  the  'fully  separated  entity," 
including  the  "fully-separated  carrier"  (Sec.  103  [11]).  Entities  enga^  in  noncompe- 


'  All  sectioD  leferences  will  be  ta  the  CommunicationB  Act  of  1934.  as  amended  by  the  bill. 
in  less  stated  otherwise. 
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titive  services,  notably  the  Bell  System,  but  also  ITT,  RCA,  a  host  of  cable  system  ' 
operators  and  other  local  telephone  companies  will  be  permitted  to  provide  unregu- 
lated products  or  services,  provided  they  do  so  through  fully  separated  entitles  or 
carriers.  These  may  not  have  common  directors,  officers,  employees  or  financial 
structures  or  commonly  owned  facilities.  They  must  deal  with  their  parents  or 
affiliates  at  arms  len^h  in  the  same  manner  as  unaffiliated  entities  do.  This 
concept  is  more  fully  developed  in  the  definitions  provision  and  in  Sec.  204,  whidi 
classifies  noncompetitive  carriers  as  "Category  11  Carriers"  and  carriers  subject  to 
competition  as  "Category  I  Carriers."  Noncompetitive  exchange  carriers  may  not 
provide  interexchange  services  except  by  means  of  a  fully  separated  carrier.  Non- 
competitive interexchange  public  message  telephone  carriers  (i.e..  Bell)  may  not 
provide  other  interexchange  services,  except  through  fully  separated  or  nonafiiliat- 
ed  carriers.  No  carrier  may  provide  both  competitive  and  noncompetitive  services, 
except  small  intrastate  carriers  with  the  Commission's  approval.  Consistent  with 
these  provisions  Bell  may  continue  to  own  the  Western  Electric  Company,  Bell  will 
also  be  relieved  of  restrictions  in  its  1956  Consent  Decree  which  restrains  it  from 
entering  into  other  unregulated  businesses.  The  Bell  System  has  the  equipment  and 
software  to  offer  data  processing  and  data  transmission  services  in  competition  with 
other  major  entities  such  as  IBM  and  Xerox.  Other  provisions  would  permit  local 
telephone  companies,  including  Bell  System  affiliates,  to  offer  CATV  services  pro- 
vided such  services  are  unavailable  from  other  entrepreneurs.  This  provision  may 
benefit  rural  areas  unattractive  to  cable  companies  since  there  may  be  economies  in 
the  joint  operation  of  telephone  and  cable  systems. 

Fully  separaled  businesses  and  competition. — It  should  not  be  assumed  that  the 
separation  required  by  this  bill  will  lie  adequate  to  prevent  restraints  on  competi- 
tion. Notwithstanding  that  entities  are  "fully  separated"  they  will  remain  account- 
able to  the  same  stockholders.  Entities  providing  new  services  will  have  to  draw  on 
their  parents  for  financial  and  technical  assistance,  transfer  of  personnel,  etc.  The 
products  and  services  offered  to  them  by  their  parents  will  rarely  be  precisely  the 
same  as  products  and  services  offered  by  competitors.  Choices  will  have  to  be  made 
based  on  estimates  of  quality,  future  utility,  and  other  matters  of  judgment.  It  is 
unlikely  that  perfect  neutrality  will  be  as  obtainable  as  that  between  co-owned 
companies  and  third  parties. 

An  example  of  how  this  "fully  separated"  arrangement  might  work  is  provided  by 
recent  developments  in  pay  television.  Until  the  end  of  1978,  Teleprompter  had 
offered  to  its  customers  the  Home  Box  Office  package  of  films,  sporting  events  and 
other  programs.  Home  Box  Office  was  affiliated  with  Time.  Inc.  which  operated  a 
number  of  cable  systems.  Observing  it«  success,  Teleprompter  entered  into  a  joint 
venture  with  Viacom  to  develop  its  own  pay  TV  package  and  subsequently  merged 
with  Viacom.  At  the  end  of  1978,  all  Teleprompter  systems  discontinued  the  Home 
Box  Office  service  and  substituted  the  new  Teleprompter  service.  Warner  Cable 
systems  acquire  pay  TV  programing  from  Warner.  These  developments  forshadow  a 
situation  in  which  virtually  every  community  may  be  the  captive  pay  TV  market  of 
a  particular  programer  much  as  motion  picture  producers  once  controlled   local 

Recent  developments  demonstrate  that  competition  is  possible  in  providing  inter- 
exchange service  to  sophisticated  high-volume  customers.  Will  competition  be  possi- 
ble in  serving  the  general  public?  Will  the  FCC  have  authority  to  assure  that  all 
program  producers  get  access  to  cable  systems  on  a  truly  competitive  basis? 

The  bill  does  continue  in  effect  the  antitrust  laws  and  enforcement  agencies.  But 
antitrust  litigation  is  slow,  costly  and  often  too  little  end  too  late.  |Sec.  228).  The 
FCC  should  have  clear  authority  to  prevent  the  development  of  unhealthy  struc- 

Public  resource  use  fees  would  be  collected.— Sec.  106  provides  for  "public  resource 
use  fees."  These  fees  would  be  collected  from  persons  licensed  to  use  the  electromag- 
netic frequency  for  commercial  purposes.  The  FCC  will  establish  fee  schedules 
covering  spectrum  use  for  nonbroadcast  purposes,  which  will  be  based  on  the  value 
of  the  use.  The  bill  prescribed  a  formula  for  broadcast  license  fees,  which  seems 
mably  related  to  commercial  values.  Regardless  of  value,  no  licensee  will  be 
required  to  pay  more  than  11  percent  of  his  net  pre-tax  income.  Senator  Hollings 
estimates   that   the   use   fees   will   produce   about   80   million   dollars   per  annum. 

Broadcast  license  fees  can  be  imposed  now.  The  FCC  has  authority  to  impose 
them  based  on  the  value  of  the  license.  (31  U.S.C.  §  483(a)).  It  has  had  difficulty  in 
designing  a  fee  structure  which  would  stand  judicial  scrutiny  but  the  authority  is 
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Title  II  begins  with  a  number  of  legislative  rindings  meet  of  which  have  been 
Bununarized  above.  One  not  previously  mentioned  is:  "(8)  Basic,  universal,  low-coet 
telecommunication  servicee  must  and  can  be  maintained  in  an  environment  of 
increaaed  competition  through  appropriate  fmancial,  regulatory  and  procedural 
safi^uard   incorporated  in  both  statutory   policies  and   industry   in   relationship." 

Sec  201  of  the  Act  is  amended  to  incorporate  the  new  policy,  i.e.,  to  encourage 
competition  in  the  provision  of  telecommunication  services  and  equipment  to  the 
maximum  extent,  and  to  prohibit  any  non-competitive  carrier  from  charging  cus- 
tomers with  any  of  the  costs  of  comftetitive  ventures  (so-called  "cross-sul»idization"]. 
There  is  also  a  legislative  presumption  that  interexchange  telecommunications  serv- 
ices can  be  provided  under  compietitive  conditions.  As  noted  elsewhere,  these  new 
amendments  do  not  curtail  the  powers  of  the  FCC  in  dealing  with  noncompetitive 
carriers  and  should  not  for  the  obvious  reason  that  the  new  philosophy  of  competi- 
tion has  not  yet  stood  the  test  of  actual  experient^.  Whether  the  Commission  can 
effectively  prevent  cross-subaidization,  whether  competition  can  flourish  as  expected 
is  uncertain.  However,  Sec.  202  of  the  Act  instructs  the  Commission  generally  to  cut 
back  its  regulations  as  developing  competition  may  remove  the  need  for  them.  The 
Hollings  bill  contains  no  inflexible  requirement  of  periodic  review  of  regulations 
<i.e.,  no  "sunset"  provision). 

Relationship  of  noncompetitive  services  to  nonregulaled  businessee. — Sec.  203  seta 
forth  some  of  the  mechanics  for  separating  reflated  or  noncompetitive  services 
firom  nonregulated  equipment,  software  and  information  businesses.  Such  businesses 
need  not  be  fully  separated  if  the  Commission  determines  after  hearing  that  appro- 
priate accounting  or  institutional  safeguards  have  been  provided.  State  commissions 
are  permitted  to  make  exceptions  from  the  rule  of  separation  for  small  exchange 
earners.  However,  no  carrier  is  permitted  tie-in  equipment  to  a  noncompetitive 
service  without  the  Commission's  approval.  Thus,  even  rural  telephone  companies 
would  not  be  permitted  to  require  use  of  their  equipment  without  a  special  showing 
of  a  need. 

Sec.  203ld)  authorizes  the  Commission  to  establish  standards  for  equipment  in- 
tended to  be  connected  with  telecommunication  networks  to  protect  the  network 
"froni  unacceptable,  technical  or  operational  harm".  Subsection  (e)  prohibits  any 
additional  requirements  on  persons  engaged  in  the  supply  of  telecommunications 
and  electronic  equipment  and  software  or  information  services.  There  is  some 
question  whether  this  prohibition  may  not  go  too  far.  i.e..  it  may  prohibit  the 
establishment  of  technical  standards  which  are  necessary  to  prevent  electromagnet- 
ic interference  from  equipment  not  connected  to  networks. 

Sec.  203(g)  relates  to  entities  which  provide  joint  or  integrated  telecommunication 
or  information  services.  The  most  obvious  example  of  this  would  be  data  processing 
networks.  Entities  which  provide  interexchange  transmission  services  by  lease  of 
facilities  or  resale  of  services  from  a  fully  separated  carrier  under  nondiscrimina- 
tory conditions  will  be  designated  as  Category  I  carriers  and  will  be  largely  unregu- 
lated. Where,  however,  the  telecommunication  facilities  are  provided  by  an  affiliate 
which  is  not  fully  separated,  the  Commission  may  decide  to  regulate  the  entity  as  a 
Category  II  carrier.  Since  interexchange  transmission  will  utilize  not  only  Bell  long 
lines  services,  but  microwave  and  satellites  which  may  be  operated  by  entities  like 
ffiM,  the  interpretation  and  enforcement  of  this  provision  may  be  vital  to  the 
development  of  the  competition  and  technical  creativity  which  the  Act  encourages. 

ClaiMi/ication  of  carriers  and  service. — Sec,  204  of  the  Act  sets  forth  the  mechanics 
for  classifying  carriers  as  Category  1  and  Category  II.  As  noted  above,  Category  1 
carriers  are  essentially  those  subject  to  effective  competition,  whereas  Category  II 
carriers  are  those  not  so  subject.  However,  an  important  safeguard  is  that  if  a 
service  is  both  "essential  to  the  public  interest"  and  unlikely  to  be  avaialble  at 
reasonable  rates  under  competitive  conditions,  the  Commission  may  designate  and 
regulate  the  carrier  providii^  such  service  under  Category  II, 

iW  mechanics  of  the  differentiation  between  carriers  will  be  complex,  particular- 
ly if  there  is  a  considerable  degree  of  int^ration  in  the  provision  of  essential  and 
nonessential  services.  The  Commission  is  instructed  to  establish  classes  and  sub- 
rlnnnfw  of  aervicee  to  be  used  for  determining  the  existence  of  elTective  competition 
and  to  designate  tbcMe  clasMs  and  subclasses  which  are  essential.  This,  obviously,  is 
the  nub  of  Uie  matter,  like  defining  the  appropriate  market  in  an  antitrust  case.  It 
will   probably  be  an  endless  source  of  employment   for  lawyers  and  economists. 

If  a  carrier's  market  share  of  a  class  or  subclass  does  not  exceed  one-third,  it  will 
be  presumed  that  the  carrier  is  Category  I,  However,  the  Commission  is  admonished 
to  tolerate  larger  nsarket  shares  when  services  are  less  than  two  years  old.  The 
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_i  required  U>  review  and  revise  its  designations,  classifications  and 

criteria  period  ice  11^. 

Cat^ory  II  carriers  will  be  regulated  much  as  common  carriers  are  now.  Particu- 
lar services  may  be  required  or  prohibited.  Information  and  accounting  procedures 
may  be  prescribed.  Requirements  for  authorization  of  facilities,  and  approval  of 
tariffs  are  continued.  Requirements  of  interconnection,  joint  operations  etc.  may  be 

Other  provisions. — Sec.  207  requires  noncompetitive  carriers  to  establish  physical 
connection  with  other  carriers  upon  request.  If  the  carriers  are  unable  to  agree  on 
the  question  of  charges  or  interconnection  arrangements,  the  CommiHsion  may 
mediate  the  differences,  or  as  a  last  resort,  prescribe  the  arrangements,  charges  or 
divisions.  The  usual  provision  regarding  the  filing  of  tariffs  and  prohibitions  of 
discriminatory  treatment  are  provided.  Flexible  provisions  are  made  for  temporaiy 
acceptance  or  rejection  of  tariffs  pending  the  conclusion  of  hearings. 

Accelerated  consideration  is  provided  for  authorization  of  competitive  interei- 
change  services  proposed  by  Cat^ory  II  carriers.  However,  competitors  are  permit- 
ted to  demonstrate  that  the  competitive  service  is  benefiting  from  croes^ubsidiza- 
tion  or  is  otherwise  prohibited. 

Category  I  carriers  are  ordinarily  neither  required  to  obtain  certificates  nor 
subject  to  orders  to  provide  facilities  (Sec.  2I4|.  The  Commission  may  not  establish 
charges,  practices  or  conditions  for  Category  I  carriers  (Sec.  208).  However,  all 
carriers  may  be  required  to  provide  and  make  available  for  public  inspection  infor- 
mation regarding  their  operations  and  to  keeji  such  information  current. 

The  Commission  is  directed  to  prescribe  guidelines  for  allocation  of  costs  between 
noncompetitive  and  competitive  services  or  products.  The  Commission  may  also 
require  any  carrier  to  separate  costs  among  classes  of  competitive  and  feasibly 
competitive  products.  Category  II  carriers  may  not  initiate  a  service  without  estab- 
lishing separate  cost  records  for  feasibly  competitive  services.  Category  I  carriers 
may  be  directed  to  establish  such  records  by  the  Commission, 

A  new  separations  procedure  is  to  be  established  under  the  bill.  Interexchange 
carriers  will  reimburse  local  exchange  carriers  directly  for  the  actual  costs  of 
providii^  the  connecting  service.  In  addition,  a  surcharge  on  all  tolls  will  be  paid  by 
interexchange  carriers  to  a  basic  exchange  maintenance  fund,  which  will  be  fixed  at 
110  percent  of  the  amounts  paid  for  separations  in  excess  of  actual  cost  reimburse- 
ment in  the  year  preceeding  passage  of  the  amendments.  This  amount  will  not  be 
increased  to  reflect  inflation  or  additional  traffic  and.  over  time,  will  become  less 
significant  to  local  exchanges.  A  joint  board  will  be  established  by  the  Commission 
to  manage  the  program  and  distribute  the  funds  under  a  formula,  which  provides 
extra  support  for  low-density  (i.e..  rural)  exchanges  (Sec.  222), 

The  Commission  may  permit  a  Category  II  carrier  to  operate  a  television  cable 
system  providing  there  is  adequate  separation  of  CATV  services  from  other  non- 
competitive services.  This  mav  be  by  a  fully  separated  entity. 

The  Commission  is  directed  to  restrict  the  numiwr  of  telecommunication  facilities 
which  may  be  owned  by  any  person.  Except  if  expressly  authorized,  the  Commission 
Is  not  permitted  to  reimburse  on  exchange  carriers  iSec.  231). 


T  TWO— INTERNATIONAL 

for  the 

feasible  to  develop  competition  in  international  telecommunication  services  because. 
with  few  exceptions,  the  telecommunication  entities  in  other  countries  are  govern- 
ment monopolies  (Sec,  240),  Accordingly,  the  bill  would  establish  a  private  nonprofit 
corporation  known  as  the  International  Facilities  Mana^ent  (Corporation  (IFMC), 
which  would  have  responsibility  for  planning,  construction,  managment  and  oper- 
ation of  international  telecommunication  facilities.  These  would  include  all  satellite 
facilities  and  all  other  facilities  subject  to  existing  authorizations. 

The  IFMC  Board  would  have  IS  members.  Five  would  be  selected  by  international 
telecommunications  carriers  with  voting  rights  proportionate  to  their  investment. 
However,  no  single  carrier  could  vote  for  more  than  three  positions.  Three  would  be 
selected  by  the  20  largest  of  international  telecommunication  services  with  voting 
rights  proportionate  to  expenditures;  four  would  he  appointed  by  the  President; 
three  would  be  selected  by  domestic  telecommunication  carriers  (excluding  affiliates 
of  international  telecommunication  carriers)  voting  in  proportion  to  their  revenues 
from  international  telecommunication  services.  IWiAC  would  not  own  facilities  or 
market  services.  Its  function  would  be  to  coordinate  relationships  with  foreign 
entities  (Sec.  2441.  The  ownership  of  inlemational  transmission  facilities  would 
reside  in  a  consortium  of  United  States  international  carriers  who  would  share  pro 
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evaluation  and  transfer  of  facilities.  Conuat  and  Bell  would  each  select  one  member, 
the  third  member  would  be  selected  by  Ck>rosat  and  Bell  in  consultation  with  all 
other  international  carriCTS.  or,  if  they  disagree,  the  Commission.  Comsat  will 
'71  the  sole  designated  entity  in  the  International  Maritime  Satellite  (INMAH- 


suit  with  the  corporation  and 

mtivide  satellite  launching  and  other  services  on  a  cost  reimbursement  basis,  TTie 
CommiBBion  would  have  authority  to  supervise  the  corporation,  direct  that  it  pro- 
vide sufRcient  capacity,  establish  particular  foreien  connections  and  insure  nondis- 
criminatory use  and  access.  The  Department  of  State  would  be  advised  of  negotia- 
tions  with  foreign  entities  and  would  assist  when  appropriate.  International  tele- 
communication carriers  would  be  required  to  establish  physical  communications 
with  domestic  carriers.  Incoming  international  traffic  would  be  allocated  among 
domestic  carriers  in  proportion  to  their  origination  of  international  traffic.  All 
international  carriers  would  be  designated  as  Cat^ory  II  carriers.  All  carriers 
would  be  required  to  provide  fully  separated  entities  tor  domestic  end  international 
services.  International  carriers  of  noncompetitive  public  message  telephone  service 
would  be  prohibited  from  providing  other  international  si~ 


PART  THREB — KURAL  TELBCOMMUNICATION    DEVKLOPMENT 

The  Act  establishes  a  rural  telecommunication  planning  program  administered 
jointly  by  the  Secretaries  of  Commerce  and  Agriculture  (Sec,  262),  The  program 
would  provide  planning  grants  for  rural  telecommunication  projects.  There  would 
be  an  initial  appropriation  of  $10  million  for  each  of  the  four  fiscal  years  from  1981 
to  1984. 

The  FCC  would  be  directed  to  reexamine  and  revise  its  rules,  regulations  and 
policies  to  foster  telecommunication  and  social  services  to  rural  populations,  with 
particular  emphasis  on  multiple  ownership  and  c roes-ownership  provisions.  Presum- 
ably, the  Commission  would  permit  telephone,  broadcast  ana  CATV  cross-owner- 
shipe  in  instances  in  which  economies  might  permit  the  initiation  of  services  which 
would  otherwise  be  uneconomic. 

The  Rural  Electrification  Act  would  be  amended  to  permit  low-interest  govern- 
ment loans,  etc.  for  systems  and  broadcast  facilities  as  well  as  telephone  svstems. 
The  Secretaries  would  establish  criteria  to  be  used  in  determining  eligibility  for 
REA  loans, 

Tttle  III — Broadcasting 

The  Act  would  be  amended  to  provide  5-year  licenses  for  television  stations 
instead  of  the  present  3-year  licenses.  Radio  licenses  would  be  for  an  indefinite  t«rm 
(Sec,  307),  Five  percent  of  the  total  number  of  radio  stations  would  be  selected  at 
random  by  the  Commission  for  examination  each  year.  The  review  would  be  limited 
to  one  previous  year.  The  Commission  would,  however,  continue  to  have  authority 
to  revoke  radio  licenses  for  violations  of  the  law.  No  violation  occuring  more  than  5 
years  prior  to  review  could  be  considered.  No  provision  is  made  for  staggering  of 
renewals  so  that  all  licenses  in  a  particular  state  would  come  up  for  review  at  the 
aame  date. 

Review  of  stations  performaiu:e. — The  ostensible  reason  for  extending  the  license 
term  for  television  stations  is  to  permit  closer  examination  of  the  fewer  being  filed. 
However,  closer  examination  of  television  stations  performance  should  be  possible 
by  virtue  of  the  sharp  reduction  in  radio  reviews.  These  would  be  reduced  from 
2,900  to  435.  Even  at  present  there  are  only  333  TV  licenses  renewed  each  year. 
Broadcasters  have  argued  that  the  burdens  of  time  and  expense  in  preparing 
renewal  applications  are  grave  and  licensees  should  not  be  subject  to  them  t" " 


license  renewals  are  based  to  a  considerable  degree  on  composite  week  logs 
covering  one  year  ending  in  the  year  prior  to  filing  the  renewal  application.  Thus,  a 
&-year  license  term  allows  for  3  to  4  years  of  unrenewed  and  prasibly  sulMtandard 
service.  Assuming  that  there  is  some  need  for  relief  to  television  stations,  consider- 
able relief  has  alreadv  been  granted  by  the  Commission.  Renewal  procedures  are 
vastly  simpler  today  than  in  the  past  years.  A  good  part  of  the  renewal  application 
is  derived  from  on-going  data  which  the  station  is  required  to  maintain  in  its  public 
file,  such  as  ascertainment  information,  annual  programing  reports  and  annual 
employment  reports.  Most  television  stations  now  have  computer  logs  and  the 
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compilation  of  programing  information  is  quick  and  inexpensive.  Thus,  today  the 
renewal  application  is  essentially  a  compilation  in  one  place  at  one  time  of  <IaI« 
which  must  be  kept  in  any  event.  The  value  of  the  renewal  proceeding  Is  that  the 
attention  of  station  management  and  counsel  is  focused  on  its  record  of  compliance. 
lis  past  promises  and  programs  can  be  reevaluated  and  necessary  changes  made. 
Developing  weakness  can  be  noted  and  corrected.  Of  course,  if  deficiencies  are 
serious,  Commission  inquiry  can  be  expected,  and,  in  extreme  cases,  renewals  may 
be  conditioned  upon  corrective  action.  Denials  of  renewals  are  extremely  rare  for 
television  stations  and  they  are  usually  based  upon  serious  violations  of  law.  which 
are  not  revealed  by  the  renewal  process.  Following  the  Radio  Act  of  1927,  licenses 
were  granted  for  terms  of  6  months  and  the  license  period  has  been  extended  from 
time  to  time  whenever  Congress  was  receptive.  Most  public  groups  think  that  a 
television  station's  performance  should  be  reviewed  more  frequently  than  every  3 
years  and  find  no  justification  for  extending  the  television  license  term. 

Burden  of  proof  in  license  revocation.— The  granting  of  indefinite  licenses  to  radio 
stations  would  undoubtedly  be  acceptable  to  some  public  groups.  Indeed,  some  have 
proposed  it.  However,  if  this  procedure  should  be  adopted,  it  is  most  important  that 
Sec.  312  be  amended  to  put  the  burden  of  proof  in  license  revocation  proceedings  on 
the  station  rather  than  on  the  Commission  as  it  is  at  present.  The  Commission  has 
found  that  it  is  extremely  difficult  to  revoke  a  license  under  the  present  provisions 
of  Section  312.  When  violations  are  discovered,  the  Commission  usually  waits  for  the 
expiration  of  the  license,  Generallv,  the  civil  law  places  the  ultimate  burden  of 
proof  on  the  party  which  has  the  relevant  information.  Trustees  are  held  to  an  even 
hieher  standard.  They  must  account  for  their  actions  or  be  removed.  Trustees  of  a 
punlic  resource  should  be  less  accountable  than  trustees  of  private  property.  The 
reverse  burden  of  proof  of  section  312  makes  sense  when  licenses  are  for  6  month 
terms  or  even  3  years  but  not  when  they  are  for  indefinite  terms.  That  would  be 
inconsistent  with  the  fundamental  policies  set  forth  in  section  301  and  304  of  the 
Act  which  precludes  private  ownership  and  vested  rights  in  the  public  channels. 

The  bill  does  not  make  clear  how  indefinite  license  terms  would  be  integrated  into 
the  Commission's  traditional  promise  against  performance  approach  to  radio  regula- 
tion. At  present  the  licensee  is  expected  to  adhere  subtantially  to  the  proposals 
which  it  made  in  the  application  upon  which  its  last  license  was  based.  It  is 
unreasonable  to  expect  that  a  station  would  not  wish  to  make  changes  in  its 
proposals  during  a  period  of  20  or  more  years  between  reviews.  But  tne  review 
procedure  would  not  be  meaningful  if  the  licensee  were  permitted  to  withdraw  its 
proposals  without  public  recourse  once  its  license  was  obtained.  It  is  an  implicit 
condition  of  an  indefinite  license  term  that  the  Commission  should  be  advised  of 
substantial  changes  in  the  licensee's  proposals,  that  notice  of  such  changes  should 
be  given  to  the  affected  public,  and  that  there  should  be  opportunity  for  Commission 
review  of  such  changes  for  compatibility  with  the  basic  public  interest  standard, 
either  in  response  to  a  public  petition  or  on  the  Commission's  own  initiative. 

Most  public  groups  will  undoubtedly  urge  that  a  larger  sample  than  5  percent  be 
examined.  A  cutback  in  the  number  of  annual  reviews  from  one-third  of  the  stations 
to  one-twentieth  of  the  stations  is  too  severe.  The  Commission  has  generally  been 
reluctant  to  take  action  against  licensees  for  single  offenses.  Generally  sanctions 
have  been  imposed  only  after  repeated  violations.  Under  the  Bill  only  performance 
within  the  year  prior  to  the  review  may  be  considered.  Thus,  even  if  clearly 
inadequate  performance  is  found  resulting  in  a  warning  or  conditional  renewal,  the 
probability  is  that  there  will  be  a  20-year  gap  before  the  next  review.  By  that  time 
there  would  probably  be  changes  in  ownership  and  certainly  in  personnel.  There 
could  be  adverse  findings  every  time  a  review  is  made  with  no  sanctions  ever  being 
imposed.  To  prevent  this  happening  there  ought  to  be  more  frequent  reviews.  The 
Commission  should  also  have  authority  to  conduct  a  limited  number  of  nonrandom 
reviews  which  could  be  based  upon  repeated  public  complaints,  for  example,  or 
revisitation  of  a  licensee  whose  random  review  is  poor. 

Comparative  hearings.— Section  309(i)  of  the  Act  would  be  amended  to  make  it 
clear  that  the  Commission  may  adopt  different  policies  or  different  rules  or  proce- 
dures in  comparative  hearings  on  applications  for  renewal  than  in  comparative 
hearings  for  unlicensed  channels.  It  also  directs  that  in  renewal  proceedings  the 
Commission  shall  not  consider  either  iai  media  ownerships,  if  the  Commission  has  a 
rule  of  general  applicability  prohibiting  or  restricting  such  ownerships  or  (b)  the 
participation  of  ownership  in  management. 

This  proposal  is  addressed  to  a  persistent  problem,  particularly  for  television 
licensees,  which  has  occurred  in  the  light  of  the  recent  WESfi  decision.  The  verv 
clear  intent  of  the  1934  Act  is  that  broadcast  licenses  be  granted  for  limited  perio<fs 
and  confer  no  right  to  renewal  as  against  a  competitive  application  by  a  newcomer 
with  superior  quslificationa.  The  criteria  for  choosing  between  applicants  for  new 
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facilitiea  give  a  preference  to  local  owner-mana^ment  and  to  diversification  of 
ownership  of  communications  media.  Notwithstanding  these  criteria  mtwt  of  the 
vaJuable  broadcast  licenses  have  been  acquired  by  multiple  owners  and  media 
conglomerates  mainlv  through  purchase  from  the  original  licenaeefl.  In  1952  Con- 
gress amended  the  Act  to  prohibit  comparative  hearings  on  station  sales  thereby 
acquiescing  in  tliis  situation.  The  Commission  has  resolutely  refused  to  apply  the 
1934  Act  in  renewal  proceedings  because  all  except  one  licensee  in  the  top  ten 
markets  and  most  licensees  in  the  top  50  markets  would  be  handicapped  in  competi- 
tion with  a  new  applicant  by  receiving  demerits  for  multiple  media  mtoreats  ana  for 
absentee  ownership.  A  multiple  or  absentee  owner  would  have  to  have  a  superior 
record  of  aervice  to  overcome  these  demerits.  The  Commission  has  protected  renew- 
al applicants  from  competition  largely  by  finding  their  records  of  "superior"  even 
when  they  are  substandard  by  any  objective  test.  The  WESH  case  suggested  that  the 
courts  may  not  tolerate  this  casuistry  forever. 

This  bill  would  tend  to  dull  the  spur  of  competition  by  removing  the  handicaps 
which  require  licensees  to  establish  superior  records  of  service  but  it  is  better  than  a 
number  of  other  proposals  which  would  eliminate  competition  entirely.  The  bill  at 
least  preserves  a  faint  possibility  of  successful  competition  against  licensees  with 
very  poor  records.  This  proposal  may  be  something  public  interest  groups  can  live 
Witt. 

A  minor  amendment  to  Section  319  would  permit  a  licensee  to  undertake  con- 
struction at  his  own  risk  prior  to  the  grant  of  a  permit.  This  is  unobjectionable. 

Cable  teltviaion. — A  new  Section  332  is  added  authorizing  the  Commission  to 
restrict  the  importation  of  distant  broadcast  signals  by  cable  systems  but  only  if 
based  on  an  evidentiary  finding  that  the  restriction  is  needed  to  prevent  the  dimin- 
ishing of  local  broadcast  program  origination.  This  provision  would  require  a 
market-by-market  determination  and  would  require  some  showing  of  hardship. 
Tliere  is  alw  a  provision  that  the  Commission  may  exempt  carriers  or  channel 
programers  whicn  are  unlikely  to  diminish  local  broadcast  program  origination. 
Apparently  the  effect  of  this  provision  is  to  permit  importation  of  certain  kinds  of 
signals,  perhaps  educational  television  or  special  children's  prc^aming,  which  will 
not  materially  affect  broadcast  station  audience  shares. 

Probably  few  broadcast  stations  could  demonstrate  financial  injury  from  cable 
competition,  much  less  imury  so  serious  as  to  render  them  incapable  of  sustaining 
the  minimal  levels  of  local  program  origination  which  are  currently  required.  Thus, 
this  standard  is  potentially  pro-competitive.  Some  exception  for  weak  stations  is  not 
really  tumnful.  The  exception  does  demonstrate  that  the  Congress  wilt  not  insist  on 
the  kind  of  free  competition  in  broadcasting  which  exists  in  unregulated  industries. 

Tttle  V — National  Commission  on  Spectrum  Management 
llie  bill  would  create  a  National  Commission  on  Spectrum  Management  ("The 
Spectrum  Commission")  with  15  members  including:  The  Chairman  of  the  FCC,  the 
Director  of  NTIA,  and  the  Secretary  of  Defense,  or  their  delegates  and  11  Presiden- 
tial appointees,  four  representing  private  spectrum  users  and  seven  from  private  life 
with  expertise  in  spectrum  management,  radio  engineering  or  economics.  The  Com- 
mission is  directed  to  make  a  comprehensive  study  of  broadcast  spectrum  allocation 
assignment  and  authorization  procedures  and  to  recommend  changes  necessary  to 
promote  diversity  and  multiplicity  of  signal,  minority  ownership,  and  maximum 
Fulltime  local  service.  The  Sectrum  Commission  is  to  report  to  tne  President  and 
CimgreaB  in  18  months. 

Tbere  are  a  considerable  number  of  proposals  presently  under  discussion  to  ac- 
complish the  objectives  outlined  in  the  bill,  such  as  elimination  of  clear  channel  AM 
stations,  reduction  of  the  separation  of  AM  channels  from  10  khz  to  9  khz.  Modifica- 
tion of  FM  channel  se^wirations  and  authorization  of  directional  antennas,  drop-in  of 
additional  VHF  television  stations,  authorization  of  low  powered  VHF  stations  and 
translators,  expansion  of  AM  spectrum  space,  modification  of  UHF  assignment 
restrictions  and  reduction  of  land  mobile  use  of  UHF  spectrum  by  altered  technical 
requirements. 
While  the  present  FCC  seems  well  disposed  towards  necessary  actions. 


difficult  to  make  progress  against  the  redoubtable  opposition  of  existing  licensees 
and  an  industry-nunded  sta^  Although  the  best  long  run  solution  would  Be  to  place 
bade  spectrum  allocation  policy  ana  related  assignment  criteria  in  the  hands  of 


n  industry-nunded  tAan.  Although  the  best  long  run  solution  would  be  to  place 
spectrum  allocation  policy  ana  related  assignment  criteria  in  the  hands  of 
,  or  some  other  agency  not  so  intimately  involved  with  day-to-day  broadcast 
regulation,  the  plectrum  Commission  seems  an  intelligent  way  of  making  progress. 
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(Prepared  by  Earle  K.  Moore,  Esq.,  Moore  Bereon  Lifflander  &  Mewhinney) 


This  preliminary  analysis  is  made  from  the  point  of  view  of  consumers  and  public 
interest  advocates.  It  includes  ideas  obtainea  from  several  sources  but  it  is  not 
complete  or  entirely  comprehensive.  We  plan  to  expand  this  report  to  Include  the 
views  of  other  interested  public  groups  and  individuals  who  are  concerned  with 
telecommunications  policy.  We  invite  those  with  suggestions  for  additions  and 
changes  to  submit  them  to  us  for  consideration  in  drafting  a  final  version  of  this 
document. 
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S.  622,  "The  Telecommunications  Competition  and  Deregulation  Act  of  1979, 

introduced   by   Senators   Barry   M.   Goldwater,   Harrison   K.   Schmitt.   and   

Pressier.  all  minority  members.  According  to  Senator  Goldwater.  he  attempted 
reach  agreement  with  Senator  Holiings  on  a  bipartisan  bill  but  found  it  impossible 
to  support  a  bill  which  imposed  license  fees  based  on  the  "scarcity  value  of  the 
radio  frequency  spectrum.  There  are  however,  a  number  of  other  differences  be- 
tween the  Holiings  and  Goldwater  bills.  Both  have  a  common  philosphy,  that  of 
encouraging  competition  and  reducing  regulation.  In  general,  however,  Senator 
Goldwater  seems  much  less  enthusiastic  about  competition  and  hell-bent  on  eliini- 
nating  regulation.  There  is  no  serious  attempt  to  spell  out  a  detailed  scheme  of 
deregulation.  Rather,  the  Commission  is  directed  to  adopt  such  r^ulations  bb 
necessary  to  accomplish  certain  goals  which  are  similar  to  those  of  the  Holiings 
The  Commission  is  instructed  to  create  an  Oflice  of  Deregulation  to  make 
raendations  to  the  FCC  and  monitor  ila  progress  in  deregulation.  Annual  pi-„-- 
reportf  to  Congress  are  also  required.  In  six  years  the  transition  to  deregulation 
to  be  completed. 

The  bit!  recognizes  that  new  mechanisms  are  necessary  for  international  telecom- 
munications services  but  again  provides  little  guidance  to  the  Comroiseion.  It  in- 
structs the  Commission  to  adopt  a  procedure  for  preparing  a  plan  for  the  construc- 
tion and  use  of  international  l«lecoinmunications  facilities  involving  appropriate 
consultation  with  international  carriers  and  foreign  correspondents, 

In  contrast  with  the  common  carrier  sections,  the  bill  has  detailed  provisions  for 
the  deregulation  of  television,  radio  and  cable  systems.  These  provisions  are  pretty 
much  everything  those  industries  have  sought,  going  far  beyond  the  provisions  of  S. 
611.  One  IB  left  with  the  impression  that  the  bill  is  not  intended  as  a  serious 
legislative  proposal  but  is  intended  to  provide  a  forum  for  industry  spokespersons. 
The  common  theme  is  the  immediate  elimination  of  virtually  all  requirements  of 
public  service  from  radio  stations  and  cable  s^tems  (even  prohibiting  local  regula- 
tion of  cable  ral«3  and  service)  and  a  rapid  dismantling  of  public  service  require- 
ments for  television  stations. 

Public  interest  groups  will  find  it  difficult  to  determine  whether  S.  622  is  as 
destructive  as  last  year's  H.R,  13015,  The  common  carrier  provisions  do  provide  for 
maintenance  of  basic  telephone  service  and  do  allow  latitude  for  pro-competitive 
action  by  the  Commission.  But  the  bill  eliminates  the  spectrum  fee  and  substitutes  a 
cost-of-regulation  fee  which  is  probably  less  than  that  presently  authorized.  It  Is  not 
as  detailed  in  its  assault  on  the  public  interest  in  broadcasting.  However,  on  those 
subjects  on  which  it  is  specific  it  Is  clearly  worse. 
Findings 

The  bill  begins  iSec.  2(a))  with  the  now  familiar  finding  that  recent  technological 
advances  make  possible  new  telecommunications  services  and  that  marketplace 
competition  will  be  superior  to  regulation  in  providing  such  services.  It  is  noted  that 
"judicial  interpretations  of  certain  decisions  of  the  Federal  Communications  Com- 
missions have  created  uncertainty  and  instability  in  the  telecommunications  indus- 
try''. Presumably  this  is  a  reference  to  the  WESH  decision  which  tends  to  encourage 
competition  in  television  license  renewals. 


The  bill  provides  a  new  section  6(al  authorizing  the  FCC  to  adopt  fee  schedul 
sufTicient  to  recover  the  costs  of  regulation.  The  proceeds  are  to  be  used  t 
burse  the  United  States  for  appropriations  to  the  Commission, 
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The  Commission  and  other  Federal  agencies  « 
Independent  Officer's  Appropriation  Act  of  1961  t  ,  ,  - 

and  other  benefits  or  privileeee  so  that  its  transactions  would  be  "sustaininff  to  the 
full  extant  possible".  31  U.S.C.  S  483(a)  (1970).  The  fees  it  imposed  on  cable  television 
companies  were  strucic  down  %  the  Supreme  Court  in  National  Cable  Television 
Association  v,  U.S.,  415  U.S.  336  (1974)  and  the  fees  on  broadcast  licensees  were 
struck  down  by  the  Court  of  Appeals  in  National  Association  of  Broadcasters  v. 
FCC  F.2d,  (D.C.  Cir.  1976).  The  grwunds  were  that  the  Commission  had  misinterpret- 
ed its  authority  by  basing  the  amounts  partly  on  the  public  interests  served  (nc 


privil^e  to  the  recipient.  Ckmsistent  with  Senator  Goldwater's  scepticism  about 

C'  ihc  ownership  of  tne  spectrum,  he  has  put  the  fee  purely  on  a  cost  of  regulation 
is.  Section  6(b)  provides  for  waiving  the  fee  for  governmental,  public  and  r 


commercial  users.  Since  part  of  the  cost  of  regulation  must  be  attributable  to 
exempted  users,  the  Commission  will  not  able  to  recover  the  full  coat  of  regulation. 
Moreover,  unlike  the  "spectrum  scarcity"  and  "public  resource  use  fee"  approachea 
of  H.R.  13015  and  S.  611,  S.  622  is  likely  to  throw  heavier  fees  on  the  smaller  users, 
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States  new  policies;  and  suDsection  (c)  provides  the  related  definitions.  Generally, 
the  purposes  and  policies  are  similar  to  those  of  S.  611.  Subsection  (d)  directs  the 
Commission  to  adopt  the  regulations  necessary  to  carry  out  the  policies.  It  givc« 
some  guidance  as  to  the  kinds  of  regulations  which  will  be  required  but  is  mudi 
more  general,  in  this  respect,  than  S.  611. 

The  section  appears  to  discourage  interconnections  pasiments  to  local  telephone 
exchanges  In  excess  of  actual  cost  and  to  require  that  any  such  payments  end  6 
years  after  enactment.  The  actual  language  seems  to  prohibit  any  charge  for  con- 
nection after  6  years  but  that  is  probably  not  intended.  Provision  is  made  for 
increasing  depreciation  rates  during  the  transitional  period.  While  the  bill  does  not 
say  so,  this  is  probably  intended  to  apply  largely  to  Bell  System  long  lines  providing 
interexchange  service.  Apparently  the  intention  is  to  increase  long  ^stance  charges. 
Restrictions  are  imposed  on  the  percentage  increases  or  reductions  in  rates  during 
the  6-year  period  of  developing  int«rexchange  competition.  The  Commission  is  di- 
rected to  assist  in  forming  an  association  of  common  carriers  to  manage  intercon- 
nection with  local  exchanges.  The  Commission  retains  power  to  disapprove  requests 
for  authorization  for  additional  facilities  or  for  discontinuance  of  facilities  and  is 
instructed  to  "provide  a  continuous  review  to  insure  that  nationwide  telephone  toll 
services  exist  through  marketplace  competition"  and  to  "provide  for  adjustment  of 
the  level  of  regulation  pursuant  to  the  transition  plan  to  remove  marketplace 
deficiencies,  anticompetitive  behavior  or  other  practices  which  frustrate  the  pur- 
poses of  this  section."  An  Office  of  Deregulation  is  to  be  created  to  monitor  the 
Ccnnmission's  progress  and  make  recommendations  to  the  Commission.  The  Commis- 
sion is  also  required  to  report  annually  on  its  progress  to  Congress. 

International  telecommunications  facilities  planning. — A  new  Sec.  226  instructs 
the  Commission  to  adopt  a  procedure  for  planning  the  c       "       "'  '  ' 


Comparative  hearings  to  be  replaced  by  lotteries. — A  new  Sec.  311  provides  tiiat 
whenever  there  is  more  than  one  qualified  applicant  for  a  vacant  channel  the 
license  shall  be  picked  by  a  system  of  random  selection.  A  moratorium  is  placed  on 
all  license  grants  until  the  system  is  in  place.  It  is  not  clear  how  the  Commission 
would  deal  with  mutually  exclusive  applications  when  there  are  sienificant  differ- 
ences in  the  facilities  proposed  and  the  areas  to  be  served.  Presumably,  the  Commis- 
sion would  still  hold  hearings  as  to  the  basic  qualifications  of  the  applicants  and  the 
comparative  needs  for  the  proposed  services,  but  the  (Tommiseion  would  not  evalu- 
ate one  group  as  against  the  other.  Thus,  comparative  hearings  would  probably 
survive  in  an  altered  form. 

The  scope  and  mechanics  of  the  lottery  requirements  could  be  a  rich  source  of 
litigation.  Presumably,  participants  in  the  lottery  would  be  required  to  demonstrate 
basic  qualifications  such  as  Tinancial  capacity,  citizenship,  absence  of  serious  crimi- 
nal convictions  and  disqualifying  media  holdings,  etc.  These  qualifications  might  be 
the  subject  of  litigation.  Since  broadcast  licenses  are  valuable,  one  would  expect  that 
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Thus,  the  lottery  might  introduce  r  ... 

Comparative  hearings.— <k^mparaiive  hearings  under  Commission  practice  have 
been  slow  and  have  been  much  criticized  by  lawyers  and  legal  scholars  because  of 
the  trivial  and  inconsistent  distinctions  which  lead  to  a  preference  of  one  group  over 
another.  However,  competition  has  been  a  conspicuous  success  in  encouraging 
strong  applications.  A  recent  example  is  the  comparative  hearing  for  Channel  3, 
Jackson,  MiBsissippi,  which  brought  forth  four  new  applicants.  Ehiery  new  applicant 
included  Black  and  Jewish  stockholders  and  officers.  These  minorities  had  previous- 
ly been  unrepresented  in  stations  in  the  area  and  had  been  unfairly  treated  in 
program  service.  Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC. 
359  F.2d  944  (D.C.  Cir..  1966).  None  of  the  principals  had  other  media  interests  in 
the  service  area.  All  promised  worthwhile  program  service  and  many  had  good 
records  of  community  service. 

It  is  precisely  because  highly  qualified  groups  are  formed  to  compete  for  licenses 
that  it  becomes  difficult  to  choose  between  them.  It  is  no  accident  that  the  only 
station  in  the  top  ten  television  markets  of  the  United  States  not  owned  by  a  group 
or  multimedia  owner  is  WCVB  in  Boston,  Massachusetts,  which  was  won  in  a 
comparative  hearing.  That  station  is  probably  the  finest  station  in  the  United  States 
in  aa  service  to  community  needs. 

"Hie  delays  experienced  in  PCC  comparative  hearings  are  not  inherent  in  competi- 
tion for  public  privileges.  Competition  for  local  permits,  leases  and  franchises  has 
been  normal  practice  in  the  United  States  for  over  a  century.  Competition  for  a 
cable  television  franchise  Is  en  obvious  example.  Most  local  competitions  are  re- 
solved within  a  reasonable  time.  The  delays  experienced  in  such  proceedings  at  the 
RX  are  a  result  of  an  overcomplicated  procedural  framework  with  too  many  levels 
of  review  (which  is  now  being  partially  corrected  by  delegating  more  responsibility 
to  the  Administrative  Law  Judge  and  less  to  the  Review  Board). 

The  Congress  would  perform  a  healthy  role  if  it  spotlighted  the  Commission's 
procedural  deficiencies  instead  of  prohibiting  competition. 

One  immediate  effect  of  eliminating  comparative  hearings  would  be  to  reverse  the 
policy  of  encouraging  minority  ownership  of  broadcast  facilities,  which  was  initiated 
by  the  Court  of  Appeals  in  such  cases  as  TV  5  v,  FtX.  496  F.2d  929  (D.C.  Cir.,  1973) 
and  Garrett  v,  FCC,  513  F.2d  1056  (D.C.  Cir.,  1975).  The  new  Telecommunications 
and  Information  Administration,  representing  President  Carter,  has  recommended 
that  the  Commission  clarify  the  benefit  of  minoritv  ownership  in  comparative 
hearings.  The  FCC  is  now  conducting  an  inquiry  on  this  proposal.  Unquestionably, 
many  applications  for  new  stations  would  include  minority  principals  to  get  an 
advantage  in  comparative  hearings,  if  such  hearings  are  not  eliminated. 

Licensing  and  renewals.— \  new  Sec.  332  provides  that  radio  licenses  shall  be  for 
indefmite  terms  subject  to  revocation  under  Sec.  312(a)  with  no  provision  for  review 
of  performance.  Television  licenses  for  stations  in  the  top  25  markets  would  be  for 
terms  of  3  years  as  at  present;  for  terms  of  4  years  in  the  next  75  markets;  and  5 
years  in  small  markets. 

The  Commission  is  directed  to  renew  all  licenses  if  it  finds  that  the  licensee  has 
"substantially  met  the  problems,  needs  and  interests  of  the  residents  of  its  service 
area  in  its  program  service"  and  that  "the  operation  of  the  station  has  not  bc^n 
characterized  by  serious  deficiencies."  A  competitive  application  must  be  dismissed 
if  these  basic  requirements  are  met. 

These  provisions  are  evidently  intended  to  remove  the  "spur  of  competition" 
which  is  provided  in  the  1934  Act.  Sections  301  and  304  of  the  Act  make  it  clear 
that  the  broadcast  channels  do  not  belong  to  licensees.  They  are  granted  a  right  of 
temporary  use  for  limited  terms  renewable  on  good  performance.  The  opportunity  is 
open  for  another  applicant  to  obtain  the  channel  if  it  can  demonstrate  that  it  is 
likely  to  provide  superior  public  service.  When  such  a  competitive  application  is 
filed  the  Act,  as  interpretea  by  the  Supreme  Court  in  the  Ashbacker  case,  requires 
that  a  comparative  hearing  be  held  in  which  the  merits  and  demerits  of  the  rival 
applicants  can  be  examined. 

In  the  early  days  of  radio  many  such  hearings  were  held,  but  no  competitive 
application  has  been  successful  for  many  years.  Essentially,  this  is  because  the 
Commission  has  always  held  that  the  renewal  applicant's  record  of  performance  is 
superior  or  has  used  other  words  to  that  effect,  even  when  by  the  objective  stand- 
ards commonly  used  the  licensee's  performance  was  below  average.  Recently,  in  the 
WESH  case  the  Commission  could  not  bring  itself  to  use  the  word  "superior"  and 
the  Court  of  Appeals  reversed.  It  was  evidently  unable  to  see  how  the  Commission 
could  prefer  a  renewal  applicant  with  conceded  demerits  and  an  average  record,  at 
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best,  over  a  new  applicant.  This  bill  would  solve  the  problem  by  prohibiting  competi- 
tion if  licensees  met  a  new  standard  of  minimal  service. 

There  can  be  no  doubt  that  maintenance  of  some  possibility  of  competition  at 
renewal  time  would  substantially  improve  public  service.  WCVB,  which  displaced 
WHDH  in  Boston  (although  WHDH  was  not  a  regular  renewal  applicant)  is  prob- 
ably the  finest  station  in  America  by  all  of  the  objective  standards  which  are 
customarily  used.  It  has  a  considerable  amount  of  locally  originated  programing, 
much  of  which  is  innovative  and  has  been  syndicated  to  or  copied  by  other  stations. 
Stations  which  have  faced  competitive  applications  such  as  WPLX  in  New  York 
have  dramatically  upgraded  their  programing.  It  is  desirable  to  maintain  some 
opportunity  for  competition,  at  least  against  stations  with  inferior  records  of  per- 
formance. It  is  arguably  unfair  to  impose  comparative  demerits  on  stations  for 
multiple  media  ownerships  which  violate  no  law  or  regulation,  but  it  is  certainly 
not  unfair  to  permit  a  government  licensee  whose  performance  is  substandard  to  be 
replaced  W  a  superior  competitor.  That  happens  every  day  to  competitors  in  free 
marliets.  Consistent  with  the  bill's  emphasis  on  competition,  it  should  be  tolerated 
in  broadcasting. 

The  bill  does  provide  one  feature  which  has  long  been  sought  by  public  interest 
groups.  The  renewal  dates  for  television  licenses  in  each  market  are  to  be  staggered 
so  that  local  groups  need  not  review  them  alt  simultaneously  in  the  relatively  short 
period  allowed  for  petitions  to  deny. 

The  Commission  is  specifically  prohibited  from  requiring  radio  broadcast  licensees 
to  provide  news,  public  affairs  and  locally  produced  programs  or  to  adhere  to  a 

Eilicular  pn^aming  format  or  to  maintain  program  logs.  Radio  stations  may  not 
required  to  afford  opportunity  for  discussion  of  conflicting  views  except  that  the 
personal  attack  rule  may  be  continued.  Radio  stations  may  not  be  required  to 
ascertain  the  needs  and  interests  of  their  service  areas  nor  may  they  be  required  to 
refuse  the  advertising  of  any  product  or  service  that  is  legally  available.  The 
Commission  is  also  directed  to  review  all  other  regulations  that  are  not  necessary  to 
maintain  an  orderly  allocation  in  use  of  the  radio  frequency  spectrum  or  to  promote 
equal  employment  opportunity  or  prevent  fraud.  Under  this  language  one  would 
expect  that  even  public  service  announcements  for  nonprofit  organizations  would  be 
eliminated. 

Informational  programing. — These  provisions  are  moat  destructive  to  the  public 
interest  and  even  to  the  maintenance  of  freedom  of  expression  and  representative 

eivemment  in  medium  and  smalt  communities  throughout  the  United  States, 
nder  the  present  system  of  allocation  most  small  communities  lack  VHF  television 
assignments.  Two  states,  New  Jersey  and  Delaware,  have  no  VHF  television  sta- 
tions. Numerous  cities  and  towns,  e.g.  Newark.  New  Jersey;  Bridgeport,  Connecti- 
cut; and  Hempstead,  Long  Island,  have  populations  of  hundreds  of  thousands  of 
persons,  and  some  of  more  than  a  million  persons,  with  no  television  assignments. 
l^e  only  broadcast  stations  which  are  obligated  to  cover  news  and  permit  opportu- 
nity for  discussion  of  public  issues  and  to  cover  local  candidacies  in  those  communi- 
ties are  radio  stations.  The  only  stations  which  are  likely  to  give  significant  public 
service  announcements  for  organizations  in  such  communities  are  radio  stations. 
E^h  of  the  communities  named  above  relies  on  New  York  City  stations  for  televi- 
sion service.  The  New  York  City  television  stations  must  cover  Senatorial  and 
Congressional  contests  for  considerable  parts  of  three  States  and  hundreds  of  State 
and  municipal  contests  within  the  City  of  New  York  alone.  The  New  York  City 
television  stations  cannot  and  do  not  serve  the  informational  needs  of  the  many 
other  communities  around  New  York  City.  Unless  radio  stations  will  serve  the 
informational  needs  of  communities  of  this  sort  throughout  the  United  States,  they 
will  go  unserved.  In  the  Red  Lion  case,  the  Supreme  Court  made  clear  that  the  First 
Amendment  rights  of  the  public  are  paramount  In  broadcasting  and  that:  "It  is  the 
right  of  Uie  public  to  receive  suitable  access  to  social,  political,  esthetic  moral  and 
other  ideas  and  experiences  which  is  crucial  here.  That  right  may  not  constitution- 
ally be  abridged  either  by  Congress  or  by  the  FCC." 

If  this  bill  passed  many  ra£o  stations  licensed  to  serve  local  communities  would 
eliminate  all  informational  and  public  service  programing,  not  because  those  pro- 
grams are  unpopular,  but  because  they  are  expensive.  It  is  much  cheaper  to  pur- 
chase and  play  taped  prcwram  formats  prepared  by  skilled  programers  in  distant 
cities  than  to  employ  live  human  beings  to  prepare  and  produce  programing  respon- 
sive to  local  needs  and  interests.  The  audience  may  be  smaller  but  the  economics 
will  be  better.  In  the  process  the  rich  sectional  and  ethnic  diversity  and  the  localism 
upon  which  our  radio  allocation  system  is  based  will  be  lost.  If  enacted,  these 
provisions  will  surely  be  challenged  in  the  courts  and  may  well  be  declared  uncon- 
stitutional. 
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Program  /o£s.— Although  the  bill  prohibits  the  CommiBBion  from  requiring  main- 
tenance of  program  logs,  it  would  not  actually  eliminate  such  logs  because  th^  are 
essential  to  the  operation  of  broadcasting  stations.  The  sales  department  roust  have 
logs  to  know  what  time  is  available  for  sale.  Production  personnel  must  have  logs  so 
that  they  know  when  to  run  taped  prc^ams  and  commercials.  The  billing  depart- 
ment must  have  logs  to  know  what  commercial  have  been  broadcast  and  when  to 
arrange  for  "make-goods."  Stations  have  as  many  as  10  copies  of  logs  and  larger 
stations  maintain  them  on  data  processing  networks  linked  with  sales  representa- 
tives and  billing  departments.  The  only  practical  impact  of  the  bill  on  logs  may  be 
to  permit  stations  to  keep  them  secret  from  the  Commission  and  the  public  (and 
possibly  even  from  customers)  so  that  thero  can  be  no  way  of  reviewing  their 
performance  and  establishing  violations  of  promises  and  rules. 

Prohibition  of  restraints  on  advertising. — A  number  of  products  are  not  generally 
advertised  on  broadcast  stations  because  of  NAB  code  provisions,  e.g.,  alcoholic 
beverages,  contraceptives,  certain  sanitary  products.  Vitamins  and  drugs  may  not  be 
advertised  on  children's  television  programs.  Advertising  for  cigarettes  is  prohibited 
by  law.  Advertising  of  products  such  as  prescription  drugs  and  securities  is  severely 
restricted  under  other  laws.  The  Commission  has  rarely,  if  ever,  prohibited  the 
advertising  of  any  product  on  broadcast  stations.  It  has  been  urged  that  television 
advertising  directed  to  children  be  prohibited,  particularly  preschool  children  who 
do  not  understand  the  difTerence  between  advertising  and  regular  programs.  Howev- 
er, this  is  not  an  issue  in  radio.  The  Commission's  authority  to  act  has  resulted  in 
voluntary  industry  action  when  it  became  obvious  that  strong  public  pressures  were 
developing.  Most  public  groups  believe  that  the  Commission's  authority  in  this  area 
serves  a  useful  purpose  even  if  never  exercised. 

Clear  channel  radio  slalions.—The  Commission  would  be  prohibited  from  altering 
any  of  the  clear  channel  frequency  assignments  which  are  presently  authorized.  At 
the  present  time,  there  aro  a  few  radio  stations  authorized  to  broadcast  with  high 
power  at  night  over  wide  areas  on  frequencies  from  which  other  stations  are 
excluded.  These  signals  are  carried  on  so-called  sky  waves  throughout  the  United 
States.  Local  stations  which  use  these  frequencies  during  the  day  are  required  to  go 
off  the  air.  The  clear  channel  stations  were  originally  authorized  on  the  theory  that 
high  powered  stations  would  provide  service  in  rural  areas  which  lacked  local 
signals.  Most  under-served  areas  have  since  acquired  stations.  The  need  for  clear 
channel  stations  is  much  less  acute.  Advertisers  do  not  rely  on  them  to  reach 
listeners  outside  their  daytime  service  areas  because  the  ratings  are  low.  NTIA,  the 
Daytime  Broadcasters  Association  and  others  have  urged  the  Commission  to  cut 
back  on  clear  channel  stations  so  as  to  authorize  additional  competitive  services  in 
other  parts  of  the  country.  A  rulemaking  proceeding  is  pending.  The  subject  is 
complex  and  not  free   from   doubt.   However,   most   consumer  groups  favor  some 

The  Goldwater  bill  has  as  a  principal  aim  the  promoting  of  competiton.  It  seems 
inconsistent  with  that  aim  to  prevent  the  authorization  of  additional  stations  and 
increased  competition  in  many  markets.  At  least  the  Commission  should  have 
authority  to  study  the  matter. 

Review  of  teUvision  rules.— A  new  Sec,  334  requires  the  Commission  to  review  all 
rules  applicable  to  television  licensees  with  a  view  to  their  elimination  and  to  report 
to  Congress  annually  on  progress.  Not  later  than  G  years  after  enactment,  the 
Commission  is  required  to  make  a  comprehensive  and  detailed  report  to  Congress  on 
the  availability  of  diverse  sources  of  video  prc^aming  to  the  public  and  recommen- 
dation for  statutory  changes.  In  the  meantime,  the  Commission  is  to  notify  Congress 
of  any  proptwed  new  rule  applicable  to  television  and  either  house  may  veto  such  a 
rule  by  resolution.  The  Office  of  Deregulation  is  to  monitor  progress  and  coordinate 
reporls  to  Congress, 

Deregulation  of  cable. — A  new  Sec,  335  authorizes  certain  kinds  of  cable  regula- 
tion including  technical  standards  for  equipment,  restriction  on  carriage  of  broad- 
cast signals,  equal  employment  opportunity,  prohibition  of  cable  operation  by  tele- 
phone companies  with  waivers  in  rural  areas,  free  connection  of  terminals,  anti- 
siphoning  rules  for  sporting  events  of  national  interest,  maintenance  of  records, 
privacy  and  security,  and  access  for  federal  candidates.  Another  provision  would 
require  adequate  channel  capacity,  but  only  if  the  cable  system  "is  the  only  source 
of  video  pn^aming"  in  the  market  it  serves.  State  and  local  regulation  is  permitted 
(with  certain  exceptions  which  will  be  noted)  but  not  in  these  areas  of  Federal 
authority.  It  is  not  entirety  clear  whether  local  authorities  could  require  adequate 
channel  capacity  in  franchise  agreements,  whether  they  could  require  records  relat- 
ing to  local  concerns  such  as  promptness  of  service,  interruption  of  service,  and  like 
matters.  The  bill  would  restore  to  the  Commission  the  power  to  adopt  the  regula- 
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tions  protecting  broadcast  stations  from  the  competition  with  stations  in  other 
markets  which  were  recently  struck  down  in  the  courts. 

Since  cable  systems  are  invariably  local  monopolies  and  since  many  originate 
programing,  it  is  essential  that  some  agency  have  authority  to  require  that  the 
system  have  adequate  capacity  and  that  other  programers  have  access  U>  it.  In  iU 
present  form  the  bill  is  anti-competitive.  It  protects  broadcasters  against  cable 
competition  and  assures  cable  companies  that  they  need  carry  no  programing  other 
than  the  protected  broadcast  stations  and  their  own  originations. 

Perhaps  the  most  extreme  provision  prohibits  the  Commission  and  any  state  or 
local  agency  from  requiring  program  origination  or  regulating  rates  charged  pro- 
gramers. advertisers,  subscribers,  or  other  channel  users.  Moreover,  to  be  sure  that 
the  local  monopoly  of  video  programing  can  be  complete,  it  is  made  clear  that  there 
is  no  prohibition  of  ownership  of  broadcast  licenses,  cable  systems,  and  newspapers 
in  the  same  market.  Even  television  networks  are  permitted  to  suppress  competition 
by  controlling  cable  systems. 

It  is  difficult  to  conceive  a  more  totally  anti-competitive  scheme  than  this. 

Assignment  of  land  mobile  frequencies. — A  new  section  would  permit  the  Commis- 
sion to  delegate  to  private  groups  Its  assignment  function  for  land  mobile  and  fixed 
service  frequencies  above  30  mHz.  Notwithstanding  the  minimal  Federal  interest  in 
such  assignments,  the  terms  are  limited  to  five  years 

Senator  Holungs.  Next  we  have  Professor  Cole. 

Dr.  Cole.  Thank  you,  Mr.  Chairman.  I  appreciate  the  opportuni- 
ty to  appear  here  today  to  discuss  the  broadcast  licensing  provi- 
sions of  S.  611  and  S.  622, 

As  a  former  consultant  on  broadcast  licensing  to  two  FCC  chair- 
men and  for  a  short  time  the  House  Communications  Subcommit- 
tee, I  have  heard  the  difficult  issues  you  are  now  addressing  de- 
bated publicly  and  privately  on  numerous  occasions,  and  I  have 
seen  first  hand  the  inner  workings  of  the  present  system. 

In  coauthoring  "Reluctant  Regulators:  The  FCC  and  the  Broad- 
cast Audience,"  I  tried  to  help  document  that  what  the  FCC  tells 
Congress  and  the  public  it  does  about  broadcast  licensing  and  what 
it  actually  does  often  differs. 

During  my  allotted  time  I  will  concentrate  on  three  licensing 
issues  raised  in  the  two  bills;  Choosing  between  competing  appli- 
cants for  new  or  vacated  stations,  choosing  between  competing 
applicants  where  one  is  a  renewal  applicant — comparative  renew- 
als— and  the  system  of  random  audits  of  radio  licensees  proposed  in 
S.  611. 

The  current  procedures  for  disposing  of  competing  applications, 
whether  for  new  or  for  existing  broadcast  facilities,  have  been 
repeatedly  and  justifiably  criticized.  Changes  in  the  present  system 
are  warranted. 

S.  611  simply  provides  that  the  Commission  may  adopt  different 
policies,  rules,  and  procedures  governing  competing  applications  for 
new  facilities  and  competing  applications  for  existing  stations. 

This  is  not  enough  to  correct  present  deficiencies.  But  S.  622  goes 
too  far  in  mandating  a  random  selection  method  for  choosing  the 
successful  applicant  for  a  new  facility. 

Comparative  criteria  permit  achievement  of  public  policy  goals. 
Diversity  of  media  ownership,  ownership  of  broadcast  stations  by 
minorities,  local  ownership  and  integration  of  ownership  and  man- 
agement are  legitimate  goals  which  can  be  fostered  through  giving 
preference  to  applicants  for  new  stations  who  have  fewer  < 
other  media  interests,  who  are  minorities,  who  reside  in  the 
community  and/or  who  will  be  involved  in  the  day  to  day  oper- 
ation of  the  station. 
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To  completely  abandon  the  comparative  process  and  give  all 
applicants  an  equal  chance  to  get  a  new  license  as  would  be  done 
in  S.  622  is  too  extreme  a  step  without  at  least  trying  an  alterna- 
tive. While  random  selection  in  all  cases  may  insure  rapid  deci- 
sions— a  definite  public  policy  goal — it  may  not  insure  the  imple- 
mentation of  some  other  perhaps  more  important  policy  goals. 

There  have  been  and  presumably  always  will  be  cases  in  which 
one  of  the  applicants  merits  a  clear  preference  according  to  the 
above  mentioned  critera. 

In  such  cases  the  applicant  of  merit  should  be  granted  the  li- 
cense, barring  other  problems  such  as  character  deficiencies,  which 
are  possible  but  not  common. 

There  have  been  and  will  be  cases  in  which  neither  or  none  of 
the  applicants  merit  such  a  preference.  Then  random  selection 
makes  sense. 

The  ideal  system  would  have  the  Commission  determine  within  a 
specified,  reasonable  time  period  whether  the  first  or  second  situa- 
tion exists,  and  then  immediately  either  award  the  license  to  the 
clearly  preferable  applicant  or  make  a  random  selection. 

Is  this  possible?  I  think  it  is  in  the  vast  majority  of  cases  if  an 
appropriate  adjudicatory  procedure  can  be  established  at  the  Com- 
mission. The  procedure  would  have  to  limit  the  ability  of  legal 
counsel  for  the  various  applicants  to  prolong  the  adjudication  for 
months  or  even  years  through  endless  pleadings  to  add  issues. 

The  procedure  would  have  to  specify  time  limits  for  various 
stages  of  the  process.  Primary  emphasis  would  have  to  be  placed  on 
written  pleadings  and  a  traditional  evidentiary  hearing  would  be 
required  only  if  facts  significant  to  the  decision  were  in  dispute. 

The  procedure  would  have  to  provide  the  selection  be  made  by 
staff  experts  rather  than  the  Commission.  The  procedure  would 
also  have  to  limit  the  grounds  upon  which  certiorari-type  appeals 
could  be  taken  to  the  Commissioners  and  limit  the  scope  of  judicial 
review. 

The  NTIA  has  outlined  such  a  procedure  as  an  appendix  to  its 
testimony  of  June  5.  I  strongly  endorse  the  NTIA  concept  in  princi- 
ple, though  I  might  have  minor  problems  with  some  of  its  specific 
suggestions,  I  think  it  is  feasible  and  should  at  least  be  fully 
explored  by  this  committee  before  a  law  is  peissed  providing  an 
automatic  remdom  selection  method  for  all  competing  applicants 
for  new  broadcast  facilities. 

The  need  for  changes  in  the  existing  comparative  renewal  wtx;- 
ess  has  also  been  generally  recognized.  The  well  publicized  WESH 
and  WPIX  cases  have  been  only  the  most  recent  examples  of  the 
inadequacies  of  the  present  system. 

S.  622  would  enable  the  FCC  to  have  a  two-stage  comparative 
renewal  hearing  and  to  renew,  even  after  only  the  first  stage  of  the 
hearing,  the  license  of  a  television  incumbent  who  substantially 
met  the  problems,  needs,  and  interests  of  the  residents  of  its  serv- 
ice area.  Under  S.  622  radio  licensees  would  never  face  renewal,  a 
change  which  I  would  oppose. 

A  two  stage  comparative  renewal  hearing  using  the  substantial 
service  test  was  proposed  in  the  Commission's  1970  policy  state- 
ment, but  the  D.C.  Court  of  Appeals  ruled  such  a  procedure  violat- 
ed existing  law. 
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Renewing  the  substantial  performer,  the  good  licensee,  even  if 
challenged  by  a  competing  applicant,  is  a  concept  with  which  most 
people  would  agree. 

Even  the  court  in  overturning  the  1970  policy  statement  applaud- 
ed the  Commission's  effort  to  develop  a  standard  which  would  be  a 
plus  of  m^or  significance  in  insuring  an  incumbent  his  license 
renewal  and  which  would  help  insure  that  the  public  was  well 
served. 

The  Ck>mmiB6ion  indicated  in  its  policy  statement  that  the  sub- 
stantial service  test  was  only  meaningful  if  substantial  service 
were  defined.  It  promised  to  estabhsh  such  a  definition,  but  9  years 
later  it  has  yet  to  do  so. 

Mr.  Chairman,  I  would  agree  that  your  statement  in  introducing 
S.  611  that  the  Congress  should  not  get  into  an  area  of  l^islative 
imponderables  by  trying  to  define  words  like  "substantial,'  or  "su- 
perior," or  "meritorious." 

That  is  what  the  expert  agency  is  supposed  to  do.  But  the  FCC 
has  not  done  it  and  if  the  Congress  decides  to  mandate  a  substan- 
tial service  test  it  should  require  the  Commission  to  issue,  by  a 
certain  date,  a  policy  statement  containing  £m  operative  definition 
of  substantieil  service  and  presumption  of  renewEil  as  well  as  a 
precise  description  of  how  a  two-stage  hearing  would  be  conducted. 

I  would  support  a  two  stage  hearing,  but  if  such  a  hearing  were 
adopted  with  the  first  stage  concentrating  on  the  incumbent's  per- 
formance, the  question  remains:  What  happens  if  the  incumbent 
hasn't  met  the  substantial  service  test  and  does  not  merit  the 
presumption? 

I  would  argue  that  if  the  hearing  must  go  to  a  second  stage,  the 
second  stage  should  be  analogous  to  a  competing  application  for  a 
new  facility. 

In  this  second  stage,  the  challenger  should  be  granted  a  prefer- 
ence if  he  is  a  minority  applicant,  has  fewer  media  holdings  than 
the  incumbent,  is  a  local  resident,  and  the  incumbent  is  not  and/or 
he  intends  to  be  involved  in  the  daily  running  of  the  station,  unlike 
the  incumbent. 

S.  611  would  preclude  the  Commission  from  considering  and 
comparing  media  holdings — as  long  as  there  was  a  general  FCC 
rule  governing  media  ownership — or  integration  of  ownership  and 
management  in  any  comparative  renewal  hearing,  one  or  two 
stage.  When  the  incumbent's  past  programing  has  not  met  the 
substantial  service  test  or  any  test  the  Commission  might  devise,  I 
think  these  factors  should  be  considered  for  two  reasons:  First,  they 
help  effectuate  Intimate  public  policy  goals  which  became  highly 
relevant  if  the  incumbent's  performance  doesn't  warrant  the  imple- 
mentation of  another  policy  goal — that  of  reasonable  expectation  of 
renewal  for  the  good  performer. 

Second,  if  the  Commission  is  not  allowed  to  make  such  compari- 
sons, the  FCC  will  in  reality  always  be  forced  to  spend  the  bulk  of 
the  hearing  or  the  second  stage  of  a  two-stage  hearing  trying  to 
measure  the  paper  programing  promises  of  the  challenger  against 
the  actual  performance  of  the  incumbent. 

This  pnwedure,  often  referred  to  aa  trying  to  measure  apples 
against  oranges,  has  caused  many  of  the  problems  associated  with 
the  current  comparative  renewal  process. 
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In-depth  audits  by  the  Commission  of  a  smaller  niunber  of  sta- 
tions than  are  now  being  reviewed  each  year  is  a  concept  with 
definite  theoretical  appezil.  However,  the  following  questions 
should  be  carefully  considered  before  the  audit  qrstem  proposed  in 
S,  611  for  radio  licenses  becomes  law. 

One,  what  should  be  the  selection  process  for  audit? 

Should  the  number  be  only  5  percent  of  the  radio  stations? 
Currently  about  one-third  of  all  stations  are  reviewed  eetch  year. 

Should  the  selection  process  be  totally  random  or  should  some 
IRS  type  system  be  at  least  partially  employed  to  select  stations  on 
some  other  basis  as,  for  exEunple,  stations  who  may  have  had 
problems  in  the  past  or  stations  with  a  number  of  complaints 
lodged  against  them? 

If  a  station  has  not  been  audited  for  a  certain  number  of  years, 
should  the  FCC  increase  the  probabilities  of  selection  for  that 
station  until  an  audit  finally  takes  place? 

Conversely,  if  a  station  is  audited  more  than  once  within  a 
limited  time  period — for  example,  twice  in  3  years — and  the  audit 
haa  shown  the  station  is  doing  a  good  job,  should  the  FCC  reduce 
the  chances  of  that  station  being  audited  for  at  least  anotiier  few 
yetirs? 

Two,  what  timespan  should  the  audit  cover? 

Is  it  necessary  and  desirable  to  limit  the  scope  of  the  audit  to 
just  the  CEilendar  year  immediately  preceding  selection?  Perform- 
ance during  that  1  year  might  be  abnormally  good  or  bad;  but  not 
the  FCC,  nor  the  licensee,  nor  members  of  the  pubhc,  nor  a  poten- 
tial competing  applicant  would  be  able  to  msike  that  fact  relevant. 

In  effect,  the  audit  game  may  become  one  largely  of  chance,  not 
only  as  to  which  stations  are  selected,  but  also  as  to  how  well  the 
stations  will  do  in  the  audita. 

Three,  what  should  be  the  nature  of  the  audit? 

S.  611  says  the  FCC  is  to  review  each  individual  station's  oper^ 
ation.  What  is  to  be  included  in  the  term  "station  operation"  and  is 
this  the  best  term  to  govern  the  audit?  If  individual  operations  are 
to  be  examined,  does  this  meem  the  programing  and  operation  of 
other  stations  in  the  market  cannot  be  taken  into  consideratimi? 

Is  it  the  intention  of  Congress  that  the  audit  be  done  in  the  field 
rather  than  in  Washington?  If  not,  can  a  true  audit  be  conducted? 
If  so,  is  the  FCC  to  receive  additional  funds  to  hire  and  train 
special  field  investigators  or  eae  the  Commission  field  engineera 
expected  to  conduct  the  audit?  If  Congress  intends  the  latter,  there 
are  some  real  problems  and  questions  ahead. 

If  one  of  the  recisons  for  the  audit  system  is  to  permit  a  more 
thorough  renewal  review,  would  not  the  Commission  be  expected  to 
ask  audited  stations  for  a  great  deal  more  information  than  it  now 
receives  from  renewal  applicants?  For  example,  wouldn't  the  li- 
censee have  to  produce  a  list  of  ftll  significfmt  problems  and  needs 
of  the  community  and  all  programs  broadcast  durii^  the  year  to 
meet  them  rather  than  the  current  annual  list  which  merely  asks 
for  up  to  10  problems  and  needs  and  typical  Emd  illustrative  pro- 
grams? 

If  this  is  the  case,  wouldn't  the  stations — since  the  timing  of  the 
audit  would  be  unknown — end  up  having  to  keep  even  more  rec- 
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ords  than  at  present,  thus  increasii^  the  burden  of  paperwork  for 
all  licensees? 

Four,  what  will  be  the  role  of  the  public  in  the  audit? 

In  "Reluctant  Regulators,"  we  document  that  in  recent  years  the 
public  has  often  done  more  to  influence  licensee  behavior  around 
renewal  time  them  has  the  FCC.  Will  the  public  be  able  to  file 
pleadings  under  the  new  system?  Will  the  audit  automatically 
include  visits  or  correspondence  with  public  orgEinizations  in  the 
community?  Will  the  public  be  told  in  advance  when  and  how  to 
participate? 

Five,  can  a  competing  application  be  filed  during  an  audit? 

While  TV  comparative  renewals  grab  most  of  the  headlines, 
there  have  actueilly  been  more  competing  applications  filed  against 
radio  licensees  than  against  TV  licensees.  If  a  competing  applica- 
tion can  be  filed,  how  long  will  the  potential  competitor  have  to 
pre{>are  emd  file  his  application? 

Six,  what  happens  if  the  audit  reveals  problems? 

S.  611  simply  talks  about  a  renewal  review  to  satisfy  the  Com- 
mission that  the  station's  operations  have  been  consistent  with  the 
public  interest.  Suppose  the  FCC  is  not  satisfied?  Can  it  deny 
renewal?  Can  it  issue  some  sort  of  short-term  renewal  for  a  definite 
period  or  a  conditional  renewal? 

Would  a  formal  hearing  be  necessary  before  taking  such  actions? 

I  would  suggest  that  Congress  have  the  FCC  investigate  these 
questions  and  report  its  findings  back  to  the  Congr^  before  an 
audit  sj^tem  is  adopted  into  law.  The  Commission  investigation 
should  include  input  from  industry,  public,  and  governmental  par- 
ties. 

Mr.  Chairmem,  that  concludes  my  remarks.  I  hope  they  will  be  of 
some  value  in  your  very  important  deliberations. 

Thank  you. 

[The  following  information  was  subsequently  received  for  the 
record:] 

QUBSnONS  OF  THE  COMMITTBB  AND  THE  AnSWEHS  TheRFTO 

Question.  You  advocate  the  use  of  a  weighted  system  in  chooBing  applicants  for 
new  broadcaat  facilities  depending  upon  the  qualificationa  of  the  appTicante. 

Would  the  FCC  define  the  criteria  or  should  the  criteria  be  included  in  our 
legislation? 

Answer.  1  advocate  the  use  of  a  weighted  system  in  attempting  to  choose  between 
applicants  for  new  broadcast  facilities.  If  in  the  truncated  hearing  (referred  te  in  my 
testimony)  the  FCC  staff  panel  determines  within  a  specified  time  period  that  one  of 
the  applicants  merite  a  clear  preference  according  te  the  weighted  criteria,  then  the 
applicant  would  immediately  be  awarded  the  license.  If  none  of  the  applicants 
merits  a  clear  preference,  then  the  winning  applicant  should  be  determined  by  an 
immediate  random  selection. 

The  criteria  and  the  weight  to  be  accorded  to  each  should  not  be  included  in  the 
legialation,  but  the  legislative  history  (I.e.,  the  Committee  Report)  should  enumerate 
tfe  criteria  the  Committee  has  in  mind.  I  would  hope  the  Committee  would  indicate 
it  expected  the  FCC  to  develop  criteria  which  would  give  preferences  to  minority 
applicants,  to  applicants  with  the  lowest  media  holdings,  to  applicants  who  live  in 
the  local  community  or  service  area,  and  to  applicants  who  woufd  be  involved  in  the 
day-to^ay  operation  of  the  new  station. 

Question.  Should  there  tie  more  flexibility  than  statutory  criteria  allow  as  public 
policy  goals  change,  but  does  that  risk  the  possibility  of  creating  a  situation  similar 
to  the  FCC  comparative  renewal  procedures,  which  have  been  successfully  chal- 
lenfpsd  in  court? 

Answer.  There  is  a  need  for  flexibility,  not  only  because  nolicy  goals  may  change, 
but  also  because  they  may  be  achieved  more  quickly  in  difterent  broadcast  markets. 
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For  example,  in  1979,  there  is  a  generally  recognized  need  in  almost  every 
community  for  more  minorities  to  become  owners  af  broadcast  stations.  Hopefully, 
by  1989.  there  will  be  some  communities  in  which  minority  ownerahip  has  grown, 
through  purchase  of  stations  or  through  new  stations  going  on  the  air,  to  the  extent 
that  Uiere  is  parity  between  the  percentage  of  stations  owned  by  minoritiea  and  the 
percentage  of  minorities  within  the  community  or  service  area. 

If  the  criteria  are  not  included  in  the  actual  legislation,  the  FCC  would  have  the 
flexibility  of  adopting  and  announcing  a  policy  which  would  automatically  reduce  or 
even  eliminate  the  importance  of  the  criterion  of  minority  ownership  in  its  weighted 
system  whenever  the  number  of  minority  owned  stations  in  a  given  commiinitj' 
reached  a  certain  level. 

The  risk  that  such  flexibility  would  result  in  "a  situation  similar  to  the  FCC 
comparative  renewal  procedures,  which  have  been  successfully  challenged  in  court" 
is  not  too  great. 

The  problems  with  the  current  system  of  choosing  between  competing  applicants 
for  new  facilities  have  centered  mainly  around  delays  in  the  procedure.  The  pro- 
posed system  would  alleviate  those  problems,  yet  insure  tjiat  in  cases  where  one  of 
the  applicants  merited  a  clear  preference,  that  applicant  could  be  awarded  the 

The  problems  with  the  comparative  renewal  process  have  not  been  the  result  of 
the  Commission's  stated  criteria,  but  rather  the  arbitrary  and  capricious  way  in 
which  these  criteria  have  been  employed  or  ignored.  Many  of  these  prc4>lems  would 
have  existed  r^ardless  of  whether  the  criteria  were  in  the  law  or  in  an  FCC  policy 
statement. 

Briefly,  some  of  the  main  problems  with  the  Commission's  comparative  renewal 
process  and  the  reasons  why  those  problems  would  not  exist  with  respect  to  the 
proposed  system  governing  competing  applications  for  new  facilitiea  can  oe  summa- 
rized as  follows: 

(1)  There  are  no  statutory  deadlines  nor  even  a  Congressional  blessing  for  a 
truncated  hearing  process  governing  comparative  renewals.  Lawyers  for  the  appli- 
cants are  able  to  drag  out  the  proceeding  for  years. 

The  proposed  system  for  choosing  between  competing  applicants  for  new  facilities 
would  require  the  Commission  to  make  a  decision  within  a  specified  time  period.  A 
truncated  hearing  procedure  would  be  established  which  would  severely  limit  Ijie 
abilityof  legal  counsel  for  any  applicant  to  prolong  the  proceeding. 

(3)  The  Commisaioners  are  ultimately  involved  in  making  all  nnal  FCC  decisions 
in  comparative  renewal  cases.  Moreover,  they  are  able  to  approach  the  proceeding 
and  examine  the  facts  de  novo — ignoring  the  rulings  and  decisions  of  the  L«w  Judge 
if  they  wish. 

Under  the  proposed  system  governing  applications  for  new  stations,  only  those 
cases  involving  novel  and  important  questions  of  law  or  policy  would  ever  go  to  the 
Commissioners.  Having  the  FCC  career  staff  panel  make  the  decisions  would  not 
only  speed  up  the  comparative  process,  but  would  also  result  in  greater  consistency 
in  decision-making. 

(3)  The  challenger  in  a  comparative  renewal  case  almost  always  merits  some  sort 
of  preference  when  judged  on  non-pn^ramming  criteria.  The  challenger  knows  the 
extent  ot  intergration  of  ownership  and  management,  local  ownership,  minority 
ownership,  and  other  media  holdings  of  the  incumbent  and  makes  sure  he  has  more 
of  the  first  three  and  less  of  the  latter.  But  for  a  variety  of  reasons,  the  Commission- 
ers have  been  predisposed  to  favor  the  incumbent.  The  one  way  the  incumbent  can 
win  is  for  his  programming  performance  to  be  characterized  as  meeting  a  certain 
standard,  for  example,  "superior,"  "substantial,"  or  "meritorious."  which  will 
outweigh  all  other  considerations.  The  Commission  argues  that  programming  is  "the 
name  of  the  game"  and  the  good  perfoz-mer  should  be  renewed,  regardless  of 
whatever  non-programming  preferences  might  be  awarded  the  challenger. 

Under  the  proposed  system  governing  competing  applications  for  new  facilities,  if 
one  of  the  applicants  merits  non-pr<^amming  preferences  he  would  quickly  ^t  the 
license.  If  not,  an  immediate  random  selection  would  be  made.  There  is  no  incum- 
bent involved  in  adjudication  for  new  facilities  and  the  Commissioners  would  not  be 
involved  in  the  selection  process  in  most  cases. 

(4}  lite  FCC  has  not  developed  any  standards  for  defining  the  level  of  program- 
ming performance  of  the  incumbent  that  will  usually  guarantee  license  renewal  in  a 
comparative  renewal  proceeding  regardless  of  any  non-programming  preferences 
which  must  be  afforded  the  challenger.  The  absence  of  standards  enables  the  FOC  to 
determine  thai  all  incumbents  merit  renewal.  In  the  WESH  case  the  majority  of  the 
Commissioners  said  they  knew  the  incumbent  met  the  requisite  test  because  of  their 
"administrative  feet."  The  Court  has  had  problems  with  this  kind  of  rataonaie. 
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Progratntning  comparisons  would  not  have  to  be  considered  in  tlie  proposed 
system  governing  competing  applications  for  new  facilities.  Presumably,  the  FCC 
would  follow  past  precedent,  begun  in  its  1965  Policy  Statement,  and  examine 
programming  proposals  only  if  they  were  unusual  in  some  respect.  And  even  if  the 
staff  panel  decided  to  compare  pri^ramming  proposals,  the  comparison  would  be 
only  one  of  the  criteria  which  would  determine  if  any  applicant  merited  a  clear 
preference.  Unlike  the  situation  with  respect  to  comparative  renewal,  programming 
considerations  would  not  normally  prove  decisive. 

(5)  The  comparative  renewal  proceeding  focuses  on  trying  to  measure  the  actual 
programming  performance  of  the  incumbent  with  the  paper  promises  of  the  chal- 
lenger— a  difficult  comparison  at  best. 

This  comparison  would  never  have  to  be  made  with  respect  to  competing  appli- 
cants for  new  facilities. 

(6)  The  Commissioners  must  make  a  decision  in  a  comparative  renewal  case.  They 
can  not  leave  the  "close  calls"  to  be  determined  by  some  random  process,  which 
would  not  only  get  the  FCC  "off  the  hook,"  but  would  also  always  give  the  incum- 
bent a  reasonable  chance  of  keeping  his  license. 

The  Commissioners  would  not  be  making  most  decisions  under  the  proposed 
system  governing  new  facilities.  And  a  random  selection  process  would  be  available 
in  cases  where  none  of  the  applicants  merited  a  clear  preference. 

Senator  Holungs.  That  was  of  great  value,  You  raise  more 
questions  than  I  can  think  of.  Thank  you.  Professor  Cole. 

Now  we're  going  to  hear  from  Mr.  Jackson. 

Mr.  Jackson.  Mr.  Chairman,  I  appreciate  this  opportunity  to 
come  before  your  committee.  I  am  Eugene  Jackson,  president  of 
the  National  Black  Network  in  New  York.  We  are  the  largest 
black-owned  radio  communications  network  in  the  United  States 
serving  black  America.  We  reach  about  80  percent  of  black  Amer- 
ica. 

Being  on  the  board  of  NAB  and  also  one  of  the  members  of  the 
delegation  for  1979,  I  have  recently  acquired  insight  to  the  many 
technical  issues  raised  within  the  context  of  the  bill  in  the  House. 

I  would  like  to  telescope  my  interest  in  the  Eimending  of  the 
Communications  rewrite  to  reflect  what  is  a  fundamental  issue  in 
the  context  of  today's  situation.  In  1934,  you  could  probably  say 
that  black  Americans  were  in  fact  not  being  franchised  in  a  system 
of  commerce  in  the  United  States;  in  a  sense  that  is  true. 

Bills  written  in  that  time  were  not  necessarily  designed  to  en- 
franchise us  into  the  system.  I  think  this  is  a  fundamental  fact, 
and  the  result  of  that  has  been  a  clear  nonparticipation  by  black 
Americans  and  minorities  in  the  context  of  communication  and 
commerce  in  the  United  States  over  the  last  45  years. 

I  had  like  to  suggest  that  this  is  indeed  an  interesting  opportuni- 
ty to  enfranchise  black  America  and  provide  an  opportunity  for  us 
to  participate.  To  the  extent  we're  looking  for  convenience,  necessi- 
ty and  diversification  in  the  Communications  Act,  we  are  looking 
for  the  involvement  of  all  the  American  people.  I  was  very  happy 
to  see  within  S.  611  the  statement  of  all  people. 

I  think  there's  a  need  to  add  and  highlight  the  fact  that  minor- 
ities were  not  involved  and  have  not  been  involved  in  communica- 
tions. Recognition  of  that  fact  is  very  simple.  There  are  only  70 
stations  of  the  8,000  radio  stations  in  the  United  States  that  are 
owned  by  minorities;  as  of  this  week,  1  television  station — VHF — is 
owned  by  a  black  American. 

That  is  a  very,  very  poor  and  unacceptable  record  for  diversifica- 
tion in  the  field  of  communications. 
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I  would  like  to  suggest  that  there  is  a  need  to  enfranchise  minor- 
ity communications  and  therefore  set  up  goals  and  objectives  that 
will  clearly  speak  to  this  specific  need. 

There  is  in  no  place  in  either  of  the  bills  where  there  is  recogni- 
tion of  this  major  fact. 

Whatever  the  rules  and  regulations  are  in  the  Communications 
Act,  minorities  should  operate  in  that  context;  but  to  the  extent 
that  we  first  don't  have  an  opportunity — there  is  absolutely  no 
recognition  of  that  fact  within  the  bill. 

If  it's  at  all  possible,  there  should  be  some  very  clear  wording  in 
the  bill  to  reflect  our  interest,  our  future  interest.  My  interest  here 
today  is  very  simple:  to  get  us  here  and  have  us  participate. 

If  you  look  around,  there  are  very  few  minorities  in  the  room  as 
with  the  House.  I'm  suggesting  that  there  is  a  need  for  recognition. 
I  would  hope  you  have  all  constituencies  of  the  minorities  that 
would  respond  to  what  is  in  fact  a  systemic  problem.  The  Ck>mmu- 
nications  Act,  as  presently  stated  and  the  Communications  Act  as 
presently  being  amended  does  not  reflect  any  of  our  fundamental 
problems  that  are  here  with  us  today  and  10  years  from  now  wiU 
be  here,  unless  in  fact  it  is  clearly  stated  within  the  bill. 

Frankly,  that's  all  I  have  to  say.  To  solve  this  problem  there  is  a 
need  to  set  goEils  emd  objectives  on  two  issues:  the  issue  of  opportu- 
nity and  the  issue  of  availability  of  capital. 

"To  the  extent  that  there  is  availability  for  the  Senate  to  speak  to 
the  issue  of  capital,  I  would  hope  that  there  could  be  some  kind  of 
fund  set  up  to  allow  minorities  to  participate;  something  in  the 
area  of  $150  million  is  fundamentally  needed  when  you're  talking 
about  the  failure  of  communications  properties  in  the  United 
States. 

One  television  station  that  was  purchased  this  week  cost  $28 
million.  That's  just  one  television  station  in  Rochester,  N.Y. 

"To  the  extent  there  is  going  to  be  any  movement  within  the  1,000 
television  stations,  it  will  take  quite  a  bit  of  money.  I  think  a 
revolving  fund  of  some  type  would  be  very  helpful,  along  with  what 
the  industry  has  already  begun,  a  very  important  step:  that  is,  a 
$15  million  fund  set  up  by  the  National  Association  of  Broadcast^ 
ers. 

With  that  comment,  I  thank  you. 

Senator  Holungs.  Years  ago  when  I  was  in  the  State  legislature, 
we  had  talks  on  sales  tax.  I  had  a  friend  who  asked  if  I  would  yield. 
I  said  that  I'd  be  glad  to.  He  said:  "You've  an  impediment  in  your 


I  thought  he  was  talking  about  my  Charleston  accent.  He  said: 
"The  trouble  with  you  is  you  can't  listen." 

I  want  you  to  know  we  re  listening.  It's  not  an  easy  problem.  The 
gentleman  on  this  end,  Mr.  Evans,  calls  it  a  constitutiontil  right. 
And  you  call  it  a  license  and  a  privilege.  And  it  should  be  distribut- 
ed with  regard  to  minorities. 

And  when  you  get  to  the  minority  question,  of  course  you  go 
right  down  the  list,  I  see  the  President  right  now  with  respect  to 
the  Supreme  Court  and  other  judicial  appointments,  not  only  the 
black  minorities,  but  all  the  other  minorities  are  now  coming  in. 
I^ey  want  Polish  Supreme  Court  judges. 

I  thoi^ht  the  Polish  Pope  was  doing  a  good  enotJ^h  job. 
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I'm  not  making  light  of  it.  It's  an  importfint  problem  and  a  very 
difHcult  one  to  solve  because  you  have  New  Jersey  which  doesn't 
have  a  VHF  station;  you  have  the  first  State,  IJ«laware,  which 
doesn't  have  a  VHF  station. 

How  do  you  write  a  law  that  is  constitutional  and  will  provide  Ein 
opportunity  for  minority  ownership  and   minority  participation? 

I  am  into  a  difficult  stretch  here  this  morning.  I  want  to  ask  a 
couple  of  questions  from  my  friend  Mr.  Evans.  The  Senator  from 
New  Jersey  is  trying  to  close  down  my  Fort  Jackson  in  South 
Carolina,  and  that's  going  on  right  now  before  the  Armed  Services 
Committee,  so  my  distinguished  colleague  from  Kentucky,  Senator 
Ford,  is  going  to  take  over. 

But,  Mr.  Evans,  you  see  how  in  all  candor  you  meet  yourself 
coming  around  the  comer?  Referring  back  to  your  testimony,  these 
superstitions  fail  to  serve  the  fundamental  concepts. 

You  view  this  as  a  serious  threat  and  you  don't  want  a  czar, 
correct?  South  Carolina  roadcasting  polls  oppose  the  creation  of  a 
spectrum  czar;  emd  the  possibility  of  a  spectrum  czar  is  abhorrent 
to  us. 

But  if  you  don't  have  a  spectrum  czar,  and  I  don't  think  it  should 
be  a  czar,  but  some  governmental  entity  overviewing  it,  then  how 
do  you  take  care  of  what  you  call  unfair? 

If  it's  free  like  the  air  and  the  sunshine  and  the  sunlight.  Why 
are  you  complaining  about  anything  unfair,  unfair  compounded  by 
the  so-called  superstitions,  and  you  nave  a  threat  there. 

In  other  words,  it  seems  unfair  to  producers  and  writers  to 
produce  a  product,  and  why  can't  they  take  the  signal  that's  like 
the  sunshine  and  moonlight  and  whatever  else  you  referred  to 
earlier.  How  do  you  reconcile  that? 

But  in  the  next  breath  you're  saying:  Wait  a  minute,  Mr.  Gov- 
ernment, we  want  to  make  sure  that  they  don't  take  those  signals 
out  of  the  midair  and  moonlight  and  sunlight  and  it's  free  as  the 
oceans  and  I  don't  know  what  else.  I  have  to  find  that  part  again. 

The  wind;  excuse  me.  I  should  have  remembered  that,  being  a 
producer.  The  air,  the  sunlight,  and  the  wind. 

Well,  now  how  do  you  do  that?  You  see  what  you're  coming  to? 
How  do  we  protect  you,  then?  Who  does  it? 

Mr.  Evans.  Well,  Senator,  we 

Senator  Hollings.  In  fact  that's  what  they're  complaining  about. 
We  let  them  do  it.  Isn't  that  true? 

Mr.  Evans.  Yes,  sir. 

Senator  Hollings.  Right.  Now,  then  come  up  here  with  a  theory, 
retransmission  of  program  consent,  which  has  been  looked  on  by 
many  as  retransmission  denial.  But  now  they  have  come,  cable  TV, 
with  the  Evans  South  Carolina  Broadcasting  promise  of  the  air,  the 
sunlight,  and  the  wind. 

And  Mr.  Evans  says  the  air  and  the  sunl^ht  and  the  wind  is  up 
there  and  they  can  take  it.  And  you  say,  oh,  no,  the  Government 
ought  to  protect  you. 

How  can  it  be  unfair  if  what  you  say  is  true? 

Mr.  EIVANS.  Well,  I'll  try  to  answer.  First  of  all,  to  address  the 
first  part  of  your  questions,  we  favor  Senator  Holling's  bill  and 
Senator  Goldwater's  bill  and  the  approach  of  maintaining  the  FCC 
as  a  controlled  unit.  We  know  the  frequencies  must  be  controlled 
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because  they're  both— two  stations  can't  use  the  same  frequency  in 
the  same  geographic  location. 

That's  why  we're  opposed  to  the  9  megahertz  and  the  ahortspac- 
ing  of  FM.  Now,  in  regards  to  the  protection — and  Charleston  is  a 
good  example — we  pay  an  exorbitant  price,  we  think,  for  Gun- 
smoke.  It's  a  good  program.  It's  entertaining,  generally  wholesome. 

If  WTCG  in  Atlanta  telecasts  that  program  and  it's  brought  into 
Charleston,  a  CATV  operator  can  put  on  the  program  earlier  than 
we  C£m  put  on  the  sfune  progrfun  and  he  doesn't  pay  smything  for 
it. 

But  I  would  like  to  add  to  that — please  don't  misconstrue  our 
reference  to  CATV.  I  have  many  friends  in  CATV;  many  broadcast- 
ers are  in  CATV,  We're  not  their  enemies.  We're  their  friends.  But 
we  feel  that  like  highway  controls,  you  can't  just  let  people  run 
wild  on  the  highways,  and  you  shouldn't  let  them  run  wild.  And 
this  isn't  a  matter  of  communications  in  our  opinion  because  when 
you  put  a  wire  into  someone's  home  and  you  put  news,  weather, 
find  other  programing  in  there,  that  is  a  form  of  communications. 

Senator  Houjngs.  Well,  I'm  back  to  the  fundeimental  question, 
though;  that's  where  the  real  difference  is,  when  you  come  out 
four-square  with  relation  to  the  spectrum.  The  air  and  wind  is 
available  to  all,  but  your  testimony  is  to  allocate  spectrum,  isn't 
that  correct? 

Mr.  Evans.  A  good  point.  Senator,  very  good  point. 

Senator  Holungs.  I  mean,  the  9  megahertz,  with  respect  to 
taking  that  particular  signal  without  compensation.  They  say  that 
we  have  the  copyright  law  and  that's  been  working  out.  And  we've 
paid  in  for  all  those  particular  programs  a  certain  amount;  for 
more  distant  signals  we  pay  more  and  for  the  royalties. 

Now,  economically  that  might  be  a  bad  deal;  it  might  be  a  good 
deal.  'That  can  be  reconciled  within  the  deal  made,  but  generally 
the  broadcasters,  the  copyright  owners,  cable  TV  and  broadcast  TV 
and  radio  all  cfime  to  the  Congress  over  a  3-year  hearing  period  to 
settle  that  one. 

Now,  many  up  here  don't  like  the  settlement.  We've  had  strong 
testimony  from  those  who  opposed  it  initially,  but  that's  the  main 
thing  I  wanted  to  get  into. 

Of  course  the  Congress  passed  in  the  midfifties  the  right  of 
administrative  bodies  to  establish  a  schedule,  and  that's  been  found 
constitutional  in  every  case  including  the  FCC.  The  court  didn't 
(ind  it  unconstitutional  in  the  reallocation  fees  or  rather  the  re- 
funding of  fees  were  not  responsive  to  the  value. 

They  didn't  find  the  fees  unconstitutional.  Mr.  Jankowski  testi- 
fied last  week  that  he  felt  they  would  approve  of  a  spectrum  fee, 
but  he  wanted  to  make  sure  it  was  reasonable. 

So  there's  a  split  in  the  broadcast  world.  I've  had  broadcasters 
tell  me  that  they  felt,  rather  than  being  looked  upon  as  getting  a 
free  ride,  they'd  rather  pay  what  would  be  reasonable. 

Now,  I  just  want  to  make  that  point,  because  you  would  have  us 
give  that  protection  in  your  statement.  And  right  in  the  middle  of 
the  page:  Protect  the  less  affluent  in  the  public.  We  think  provi- 
sions should  be  made  to  prevent  the  siphoning  of  sports  programs 
to  cable."  If  it's  as  free  as  the  air  and  the  wind,  there's  no  siphon- 
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ing.  It's  up  there;  they  find  it  up  in  the  air;  they  take  it,  according 
to  the  first  part  of  the  statement  on  spectrum  fee. 

And  there  it  is. 

Mr.  Evans.  Perhaps  I  didn't  make  myself  clear.  With  the  im- 
proved technology  that  we  now  face,  in  a  matter  of  a  few  hours  all 
of  the  CATV  operators  in  the  country  could  probably  get  together 
and  could  probably  outbid  the  commercial  broadcasters  in  purchas- 
ing, let's  say,  the  Superbowl  with  only  a  few  million  homes 
equipped  for  CATV. 

This  would  deprive  the  less  affluent  the  privilege  of  watching  the 
Superbowl.  Right  now  the  toughest  price  they  pay  is  they  watch  a 
few  commercials. 

Senator  Holungs.  And  you  think  the  Government  ought  to 
assure  that  can  continue? 

Mr.  Evans.  Yes,  sir. 

Senator  Holungs.  I  think  the  majority  of  the  Congress  feels  that 
way. 

I  think  I've  made  the  point:  There  has  to  be  some  kind  of 
Government  participation  in  this  so  the  allocation  of  spectrum  will 
be  protected  for  the  Superbowl  as  a  matter  of  public  policy.  Other- 
wise they  have  a  free  market;  and  let  the  free  market  control.  Let 
the  Government  get  out  of  the  way.  One  bids  more;  that's  the  way 
the  free  market  works. 

Mr.  Evans.  Well,  Senator  Goldwater  I  don't  believe  was  here,  so 
I'd  like  to  repeat  the  statement:  the  South  Carolina  Broadcasters 
came  here  today  to  support  Senator  HoUings'  and  Senator  Gold- 
water's  bills;  we  re  in  favor  of  them. 

Senator  Ford.  Let  me  ask  you  about  sports  and  the  public 
domain.  I  had  a  bill  last  year;  and  most  of  you  fellows  talked  me 
out  of  it.  I  wanted  to  introduce  it  and  see  if  I  couldn't  get  it  in  and 
get  it  passed.  I  think  Congress  agrees  that  sports  ought  to  stay  in 
the  public  market,  but  I  was  talked  out  of  that  and  now  you're 
pushing  back  again  that  it  ought  to  stay  in  the  public  domain.  And 
I  agree  with  you. 

Aren't  you  talking  about  who  generates  and  who  pays  the  costs, 
who  creates  the  availability  of  the  sports  or  the  program  or  what- 
ever it  might  be  and  adds  to  the  expenses,  sales,  the  commercials 
to  get  them  on  the  air,  make  a  little  money,  and  someone  takes  a 
little  piece  of  your  business  after  you  do  all  the  work. 

Isn't  that  basically  your  problem,  regardless  of  the  free  air  and 
the  water?  Somebody  has  to  generate  that  program. 

They  have  to  put  the  people  together,  the  actors  tt^ether,  what- 
ever it  might  be,  in  order  to  send  that  signal  out  and  isn't  basically 
that  where  your  problem  is? 

Mr.  Evans.  I'm  not  sure  I  understand  your  question.  Senator 
Ford. 

Senator  Ford.  Well,  you  generate  programs  in  your  studio;  and 
you  pay  that  expense,  don't  you? 

Mr.  Evans.  Yes,  sir. 

Senator  Ford.  You  go  to  all  the  trouble  of  writing  the  script,  and 
you  develop  that  program. 

Mr.  Evans.  Yes,  sir. 

Senator  Ford.  All  right,  in  order  to  put  that  program  on  the  air, 
you  sell  commercials. 
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Mr.  Evans.  That's  correct. 

Senator  Ford.  OK,  then  somebody  else  gets  to  transmit  that  at  a 
charge  to  the  individual  that's  receiving  it  without  investing  a 
dime  in  what  you've  done. 

Mr.  Evans.  Yes,  sir.  We're  sort  of  on  the  horns  of  a  dilemma.  For 
example,  we  like  for  the  CATV  people  to  pick  up  our  newscasts  and 
some  of  our  program.  It  improves  our  circulation. 

On  the  other  hand,  what  we  do  object  to  is  a  station  in  Chicago 
buying  "Gunsmoke,"  sending  it  to  a  satellite,  sending  it  to  Charles- 
ton and  playing  the  same  program  free  in  Charleston  on  the  CATV 
that  we  have  to  pay  for.  That  we  do  object  to. 

Senator  Ford.  I  think  there's  some  copyr^hts  paid  for  that  origi- 
nally. I  think  they  have  to  pay  as  well  as  you  do.  It  may  not  be  the 
same  fee,  but  I  think  they  pay. 

Mr.  Evans.  The  station  in  Chicago  would  have  to  pay  just  as  we 
would  for  the  license  fee;  however,  the  CATV  operator  in  Charles- 
ton can  pick  that  program  up  for  peanuts  from  WGN  in  Chicago 
and  run  it  in  Charleston. 

Senator  Ford.  Yes,  but  we've  got  a  limit  on  the  number  of 
stations  they  can  pick  up,  and  they  have  to  make  their  choice, 
don't  they,  when  we  limit  them  to  10  stations? 

Mr.  Evans.  I'm  not  familior  with  any  limits  on  the  number  of 
stations  that  the  CATV  operator  can  pick  up. 

Senator  Ford.  Oh,  am  I  correct  in  that?  I  know  right  now  that 
the  proposal  is  to  drop  it,  but  now  there's  a  limit.  There's  a  limited 
number  of  stations  that  a  cable  television  can  bring  in,  and  every- 
one is  shaking  their  heads,  but  the  lawyer  hack  here  says  that  I'm 
right. 

Mr.  Evans.  They're  limited  in  many  cases  physically  by  the 
number  that  they  can  handle. 

Senator  Ford.  They  can  bring  in  the  signals  from  anywhere.  All 
I  do  when  I  go  home  is  get  beat  over  the  head  by  my  CATV  fellow, 
because  he'd  like  to  bring  in  41  on  some  super  stetion  in  Atlanta  or 
somewhere  else,  but  the  bureaucrats  and  politicians  up  here  won't 
let  him  do  that. 

Now,  you  tell  me  why  that  cable  operator  says:  "Ford,  you  ought 
to  let  us  have  more  units."  And  you're  saying  that  isn  t  correct? 

Mr.  Evans.  I  don't  believe  I  am.  Senator. 

Senator  Ford.  I  wemt  to  talk  to  you  afterward.  I  have  a  fellow  I 
want  you  to  talk  to.  I  think  he  can  convince  you  otherwise. 

Mr.  Evans.  We're  not  objecting  to  them  bringing  in  a  number  of 
other  signals.  What  we  are  objecting  to  is  their  pirating  copyright- 
ed material — and  "pirate"  is  probably  not  the  right  word — utilizing 
copyrighted  material  in  a  market  that  we  have  paid  for. 

Senator  Ford.  Mr.  Evans,  somewhere  along  the  way  vou  and  I 
have  gotten  off  the  track;  and  you  believe  one  thing  and  I  believe 
another.  I  think  cable  pays  copyright  fees  based  on  gross  revenues. 

Mr.  Evans.  They  pay  a  small  copyright  fee. 

Senator  Ford.  Oh,  they  do  pay  that;  and  now  vou're  admitting 
they  do  pay.  You  just  told  me  that  they  didn  t  pay  emything. 

Mr.  Evans.  I  didn't  mean  to  imply  that.  They  pay  a  small  copy- 
right fee. 

Senator  Ford.  Now  we're  getting  back  to  the  point;  but  you  said 
the  Chicago  station  would  have  to  pay  a  copyright  and  then  cable 
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paj^  a  copyright,  bo  they  get  copjTights  and  they  get  it  twice,  don't 
they?  You  only  pay  once. 

Mr.  E!vANS.  Well,  we  would  pay  once  for  our  market,  but  the 
amount  that  the  CATV  operator  would  pay  them  in  Chiceigo  for 
picking  up  a  WGN  progriun  in  Charleston  is  peanuts. 

Senator  Ford.  Did  you  ever  try  to  negotiate  that  film  of  "Gun- 
smoke"  because  it  was  coming  into  your  own  area?  Can't  you 
negotiate  a  lower  fee  because  you  are  in  competition? 

Mr.  E^fANS.  No,  sir. 

Senator  Ford.  You  can't  do  that? 

Mr.  Evans.  No,  we  can  try.  It's  been  tried  unsuccessfully.  Nor- 
mally in  our  business  once  you've  negotiated  a  contract  for  a 
prc^ram  you  sign  the  contract,  and  it's  usuedly  good  for  at  least  1 
year,  so  we  would  have  to  pay  at  least  for  1  year. 

And  I'm  not  telling  you  what  we  pay  for  it. 

Senator  Ford.  I  don't  want  to  know.  Those  things  worry  me, 
keep  me  awake  at  night. 

Mr.  Evans.  It  keeps  me  awake  too. 

Senator  Ford.  I  understand.  But  I'm  going  back  to  Senator  Hol- 
lings'  statement  of  a  minute  ago.  I'm  not  going  to  keep  you  very 
long.  Mr.  Goldwater  has  a  couple  of  questions  and  then  I'll  quit. 

But  you  want  everything  free  and  you  want  some  things  limited. 

Mr.  Evens.  No,  we  don't  want  it  free.  We're  willing  to  bargain  in 
the  marketplace.  We  expect  to.  But  we  don't  want  our  competition 
to  virtually  have  it  free.  They  get  it  so  cheap,  a  few  pennies  per 
household,  that  we  ceui't  compete. 

Senator  Ford.  You  made  a  long  statement  or  you  presented  a 
long  statement  about  the  clear  channels.  You're  at^lutely  opposed 
to  clear  channels  in  South  Carolina? 

Mr.  Evans.  Well,  I'm  speaking  for  the  board  of  directors  today  of 
the  South  Carolina  Broadcasters.  There  are  no  clear  channels  in 
the  State  of  South  Carolina,  and  it  is  the  feeling  of  the  board  that 
if  some  of  the  clear  channels  or  even  all  of  them  are  broken  down, 
then  those  frequencies  could  be  better  utilized  in  more  communi- 
ties, smaller  communities  so  that  those  stations  could  sign  on  earli- 
er in  the  morning  and  stay  on  later  in  the  evening  to  serve  their 
community. 

Senator  Ford.  They  probably  wouldn't  have  as  broad  a  range  as 
a  clear  channel  station,  would  they? 

Mr.  Evans.  No,  sir,  that's  correct. 

Senator  Ford.  They  couldn't  give  a  distant  signal,  say  in  time  of 
adversity,  tornado,  or  storms.  They'd  have  to  feed  from  a  clear 
channel  station,  wouldn't  they? 

Mr.  Evans.  No,  sir. 

Senator  Ford.  You  know,  I've  been  there.  I  was  Governor.  I 
watched  it  work  and  clear  channel  stations  saved  many  lives.  I 
have  a  little  bit  different  emotional  feeling  about  the  clear  channel 
stations  than  most  people  here. 

Mr.  Evans.  I  sympa^ize  with  that  feeling. 

Senator  Ford.  Since  you  don't  have  any  in  South  Carolina,  it 
wouldn't  make  any  difference,  would  it? 

Mr.  Evans.  Yes,  it  would. 

Senator  Ford.  How  many  more  stations  would  you  get? 
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Mr.  Evans.  I  would  have  to  get  our  engineers  to  give  me  the 
correct  answer.  But  1  would  take  a  guess  that  we  would  pr(d>ably 
put  40  more  stations  on  the  air  for  longer  periods  of  time. 

The  problem,  Senator 

Senator  Ford.  Forty  more  stations  on  for  a  longer  period  of  time? 
That  means  the  present  stations  will  stay  on,  the  40  stations  that 
you  now  have  will  stay  on  longer? 

Mr.  Evans.  Currently  daytime  radio  stations  that  serve  cities 
such  as  Manning  or  Fountain  Inn  or  small  communities;  in  the 
wintertime.  Senator,  they  are  not  allowed  to  sign  on,  for  example, 
until  7  in  the  morning.  They're  required  to  sign  off  at  sundown. 
Then  the  only  service  that  Manning  or  Fountain  Inn  would  get 
would  be,  for  example,  from  WBT  in  Charlotte. 

Senator  Ford.  That's  radio  only,  now?  They  could  get  cable  TV? 

Mr.  Evans.  Yes,  sir,  and  cable  radio  also;  CATV  in  many  cases  is 
offering  radio  also,  but  the  people  in  Charlotte — and  I  hiappen  to 
know  because  I  used  to  run  WBT.  It's  a  great  station  and  it  serves 
its  community.  But  if  there's  a  tornado  in  Manning,  it's  not  going 
to  be  on  the  air  on  WBT. 

But  more  importantly,  the  people  need  weather,  news,  and  other 
information  at  Manning  or  Fountain  Inn,  and  they  can't  get  it 
during  part  of  the  year  from  their  radio  station  because  they're 
projecting  clear  channel  frequencies. 

"niose  stations  can't  sign  on  until  7  in  the  morning  smd  they 
have  to  sign  off  at  sundown. 

Senator  Ford.  Mr.  Evans,  I  notice  that  the  only  reference  you 
made  in  the  statement  representing  South  Carolina  Broadcasters  is 
to  AM  stations.  It's  my  understanding  from  talking  to  meet  of  the 
AM  stations,  the  so-called  daytimers,  some  of  them  are  even  build- 
ing new  stations  to  go  to  FM  at  night. 

So  doesn't  the  local  community  have  AM  in  the  daytime  and  FM 
at  night?  You  didn't  mention  FM  stations,  just  the  local  AM  ata- 
tions. 

Mr.  Evans.  Some  communities  don't  have  FM  stations. 

Senator  Ford.  When  they  have  the  ability,  don't  they? 

Mr.  Evans.  No,  sir. 

Voice.  No,  sir. 

Senator  Ford.  Who's  answering  the  question  back  in  the  audi- 
ence? Do  you  want  to  testify? 

Mr.  Evans.  I'd  like  very  much  to  have  her  to  because 

Senator  Ford.  I'll  let  you  submit  it  for  the  record.  Let  me  ask  the 
preacher  representing  the  United  Church  of  Christ. 

Mr.  Parker.  United  Church  of  Christ. 

Senator  Ford.  We  have  210  religions,  all  the  way  from  snake 
handlers  to  Baptists.  It's  kind  of  hard — one  fellow  said,  you  know, 
snake  handlers  are  Baptists. 

Being  a  Baptist  doesn't  keep  you  from  sinning,  but  it  does  keep 
you  from  enjoying  it. 

You  mentioned  the  word  "vindicator"  in  your  statement;  what  is 
a  vindicator  or  vindicators? 

Mr.  Parker.  Someone  who  carries  out  a  procedure  that  proves  a 
situation;  that  shows  the  situation  to  be  what  it  is.  It  was  not  my 
term,  sir. 
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Senator  Ford.  Well,  you  used  it  and  presented  it  in  your  presen- 
tation. 

Mr.  Parker.  It  was  Chief  Justice  Butter's  term  in  his  decision. 

Senator  Ford.  But  you  apparently  supported  that  decision  be- 
cause you  brought  it  up  here  today. 

Mr.  Parker.  Certainly,  we  were  a  party  to  that;  the  Office  of 
Communication  of  the  United  Church  of  Christ  versus  the  FCC. 

Senator  Ford.  OK. 

Mr.  Parker.  He  was  using  that  with  respect  to  all  consumer 
thills.  He  says  that  experience  demonstrates  consumers  are  gener- 
ally among  the  best  vindicators  of  the  public  interest,  meaning  that 
they  could  best  point  out  what  the  public  interest  is  at  the  place 
where  they  are. 

Senator  Ford.  When  you're  vindicated,  that  means  you've  been 
accused  of  something  and  found  not  guilty,  isn't  it? 

Mr.  Parker.  In  some  instances;  in  some  instances  it's  not,  sir. 

Senator  Ford.  Well,  that  sounds  like  a  lawyer.  Which  way  do  you 
want  me  to  go?  We'll  make  a  good  CEise. 

Mr.  Jackson,  you  said  through  your  organization  you  reach  80 
percent  of  the  black  community.  Were  you  saying  in  these  United 
States? 

Mr.  Jackson.  That's  correct. 

Senator  Ford.  How  do  you  do  that? 

Mr.  Jackson.  By  satellite  and  communications  Unes.  A.T.  &  T. 
telephone  lines,  the  major  markets.  Most  Black  Americans  are 
concentrated  in  major  urban  centers,  and  therefore  stations  which 
I  service  are  in  metropolitan  centers. 

Senator  Fohd.  You're  talking  about  24  hours  a  day? 

Mr.  Jackson.  19  hours  a  day. 

Senator  Ford.  19  hours  a  day.  Is  this  primarily  radio? 

Mr.  Jackson.  That's  correct.  We  service  the  stations  through 
communications  lines.  We  do  not  own  the  stations;  we'd  love  to 
own  the  stations.  I  wouldn't  be  here  talking  to  you 

Senator  Ford.  I  understand,  but  what  you're  doing  is  you're 
servicing  the  70-some  stations  that  you  referred  to  awhile  ago  from 
your  origination  of  the  programs  in  New  York? 

Mr.  Jackson.  Right.  There  are  about  250  stations  around  the 
United  States  that  have  as  their  primary  objective  progreuning 
service  to  the  black  communities.  Most  of  those  are  not  owned  by 
Black  Americans. 

Senator  Ford.  I  thought  you  said  70  stations. 

Mr.  Jackson.  Those  are  mine;  they're  affiliated  with  NBN.  I 
have  about  90  stations  around  the  United  States. 

Senator  Ford.  There  are  about  250  stations  owned  by  blacks? 

Mr.  Jackson.  No,  there  are  250  stations  servicing  the  black 
community;  most  of  them  are  white  owned  and  operated.  Our 
desire  is  to  buy  them  off  if  at  all  possible.  What  we're  asking  for  is 
recognition  of  that  as  a  goal  and  an  objective. 

Senator  Ford.  You're  asking  for  recognition  and  $150  million  in 
a  revolving  fund. 

Mr.  Jackson.  Right. 

Senator  Ford.  How  would  that  revolving  fund  be  paid  off? 

Mr.  Jackson.  Essentially  through  a  loan  guarantee  fund  which 
would  facilitate  financial  institutions,  insurance  companies  and 
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banks  to  be  involved  in  this  area.  There  has  been  a  great  interest 
developed.  Since  this  has  been  a  profitable  industry,  there  has  been 
almost  no  failures  on  the  part  of  Black  Americans  in  the  area  on 
communications  ownership.  So  this  was  really  a  revolving  fund  to 
facilitate  financial  institutions;  it  would  not  be  in  any  way  a  loss 
situation. 

Senator  Ford.  I  have  no  further  questions. 

Senator  Goldwater? 

Senator  Goldwater.  Mr.  Evans,  I'd  like  to  call  your  attention  to 
S.  622.  It  has  as  one  of  the  points  for  the  Commission  to  establi^ 
restrictions  on  the  carriage  by  cable  sporting  events  of  national 
interest  previously  shown  live  and  in  their  entirety  on  nationwide 
broadcast  television. 

Now,  I  have  to  say  that  you  present  one  of  the  m^or  problems 
that  this  committee  faces  in  writing  or  rewriting  a  Communica- 
tions Act,  and  it's  just  the  beginning.  We  now  have  cable,  the 
telephone  compemies  can  use  their  wires  and  we're  looking  at  fiber 
optics  tremsmission.  They  will  be  here  tomorrow.  Any  amendments 
to  the  Communications  Act  are  really  going  to  be  in  trouble. 

But  we  have  a  copyright  problem  with  satellites  carrying  sports. 

hast  year  the  networks  agreed  to  pay  $600  million  for  4  years  to 
broadcast  football.  That  adds  up  to  over  $5  million  a  team  per  year. 
It's  very  good  for  everybody,  but  it's  a  lot  of  money. 

Now,  our  problem  is  do  we  allow  that  high  price  to  be  infringed 
on  by  cable-using  satellites?  I'm  not  a  lawyer,  but  in  my  opinion  a 
program  becomes  something  like  the  Congressional  FCecord  or  a 
newspaper:  once  it's  printed  it's  public  property. 

One  other  thing  that  is  getting  to  be  a  problem  and  I  hope  we 
can  work  it  out  when  we  get  our  heads  together;  the  House  started 
out  with  a  spectrum  fee  that  could  have  conceivably  brought  in 
some  $400  million,  and  they  originally  advocated  the  use  of  the 
revenue  for  public  broadcasting,  something  that  my  bill  does  not 
contain. 

I  have  a  fee,  but  it's  very  small  compared  to  what  Senator 
HoUings'  bill  contains  and  his  bill  is  very  small  compared  to  what 
the  House  bill  authorizes. 

Now,  1  agree  with  you  that  what's  up  there  doesn't  belong  to 
anybody,  least  of  all  Government,  and  in  fact  it's  my  property:  the 
blue  sky  above  me  belongs  to  me  just  as  much  as  the  blue  water 
way  down  below  me. 

Research  I  had  done  by  the  Library  of  Congress  says  that  a 
spectrum  fee  is  taxation.  We  will  have  to  resolve  this  question.  I 
want  you  to  know  these  things  because  they  really  bouier  ua  in 
writing  a  bill  that  this  growing  industry  can  live  with.  I  don't  have 
much  more  to  say  on  that  except  that  my  worries  about  frequency 
use  and  telecommunications  are  not  so  much  with  the  way  we  do  it 
today,  but  what's  coming  tomorrow.  Tomorrow  we're  going  to  have 
an  entirely  different  system  of  communicating  with  each  other. 

The  day  is  at  hand  when  our  mail  will  be  delivered  by  electronic 
means — thank  God. 

If  the  battery  runs  down,  you  won't  get  your  mail;  but  today  the 
Post  Office  runs  down  and  you  don't  get  it  anyway. 

So  that's  where  we  stand.  That's  where  we  really  need  help.  We 
need  help  from  alt  the  witnesses  on  what  we  can  do  on  these  basic 
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issues.  The  suggestions  you  make  are  very  valid  si^gestions  and  I 
think  we  can  certainly  look  into  then  as  we  begin  to  write  our  bill. 

The  recommendations  you  other  gentlemen  have  made  all  con- 
tain veilue.  This  period  of  our  hearings  has  become  the  most  impor- 
tant part  of  all  our  hearings. 

We  had  A.T.  &  T.  up  here  15  times.  Everybody  wanted  to  do 
something  about  A.T.  &  T.,  but  the  witnesses  agreed  they  can't  live 
without  A.T.  &  T.,  so  here  we  are. 

I  don't  have  anything  else,  Mr.  Chairmem,  jmd  I  just  want  to 
thank  these  gentlemen. 

Mr.  Parker.  Mr.  Chairman,  may  I  speak  to  something  that  Sena- 
tor Goldwater  said?  I  think  Dr.  Cole  knows  that  the  United  Church 
and  a  consortium  of  major  church  bodies  in  the  country  have 
presented  proposals  for  rewrite  of  the  Communications  Act  that 
answer  a  great  many  of  the  questions  that  he  raises  in  his  paper. 

We  would  appreciate  it  if  this  committee  would  consider  those 
seriously  because  they  are  aimed  at  the  welfare  of  consumers  as 
well  as  the  welfare  of  the  industry.  But  they're  also  aimed  to 
protect  first  amendment  rights  which  we  consider  to  be  extremely 
important.  Anything  that's  done  with  the  Communications  Act 
influences  first  amendment  rights  of  the  public. 

And  we  uphold  the  decision  of  the  Supreme  Court  that  it  is  the 
first  amendment  rights  of  the  public  that  are  paramount  and  not 
the  rights  of  the  occupier  of  the  frequency. 

Senator  Goldwater.  I  would  agree  with  you  completely  and 
there  is  no  question  that  the  committee  is  in  agreement  with  you. 
Our  purpose  is  to  deregulate  as  much  as  we  can. 

You  can't  deregulate  completely.  Regulation  is  probably  the  big- 
gest grip  the  American  people  have  today.  No  matter  what  busi- 
ness they're  in  they're  regulated  to  the  point  that  they  can't  do 
business.  Even  my  wife  screams  about  the  paperwork  she  has  to  do 
to  keep  the  gardner  cutting  the  graaa. 

I  am  on  three  hospital  boards,  and  I  can  tell  you  the  reason 
we're  paying  exorbitant  fees  for  going  to  the  hospital  is  the  Federal 
Government.  One  hospital  1  serve  with  has  60  people  who  do  noth- 
ing but  fill  out  Government  forms. 

So  when  we  talk  about  deregulation  we're  trying  to  get  the 
Government  off  the  backs  of  people  who  are  in  the  communication 
iHisiness.  And  you  have  to  keep  in  mind  that  the  radio  and  televi- 
sion end  of  communications  is  a  very,  very  small  part  of  it.  As  an 
amateur,  I  have  29,000  frequencies  available,  before  they  are  divid- 
ed into  kilohertz. 

You  get  up  into  hundreds  of  thousands  of  frequencies.  If  you 
have  to  pay  a  spectrum  fee  on  the  use  of  those  frequencies,  I've  got 
some  equipment  you  can  buy  pretty  cheap. 

Senator  Ford.  What  about  CB'ers? 

Senator  Goldwater.  Well,  CB  the  same  way,  automobile  commu- 
nications, ship  communications,  aircraft  communications;  as  I  cited 
the  other  day,  in  VHF  aircraft  communications  there  are  over  360 
channels  before  you  start  dividing  those  up.  We're  talking  with  you 
fellows  about  a  small  part  of  it,  but  it's  the  most  important  part. 

Mr.  Parker.  Maybe  the  most  important  part,  sir,  is  the  CB'ers. 
And  I  know  you're  an  amateur  and  I'm  not  saying  it  because 
you're  an  amateur. 
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Senator  Goldwater.  I'm  a  CB'er,  too. 

Mr.  Parker.  Well,  because  these  are  the  people  using  the  com- 
munications system  for  what  the  people  want,  not  for  what  some 
profitmaking  organization  wants.  I'm  not  talking  against  profit. 
I've  been  in  broadcasting  myself,  you  know. 

But  the  fact  is  that  this  is  the  most  important  means  of  commu- 
oications  we  have.  As  you  said  yourself,  it's  going  to  become  more 
important,  and  it's  very  important  that  we  protect  the  right  of  the 
individual  citizen  in  his  access  to  the  spectrum. 

Senator  CtOLDWATER.  I  couldn't  agree  with  you  more. 

That's  all  I  have,  Mr.  Chairmem. 

Senator  Ford.  I  might  say  to  Mr.  Parker  and  all  church  related 
entities  are  testifying  basically  in  the  same  way.  Friday  the  Catho- 
lic community  was  here  and  testified.  The  Southern  Baptist  Con- 
vention follows  you  in  the  next  panel,  and  I  think  bfisically  we're 
looking  at  the  spectrum  fee,  if  we  have  one. 

And  I  have  some  problems  with  a  spectrum  fee  just  for  commer- 
cial users  only  and  just  enough  to  pay  for  the  regulations. 

We  have  one  point  that  1  think  needs  to  be  made  that  I  think 
there  is  a  threat  that  the  Government  has  a  part  to  play  in  this 
system,  in  the  communications  system,  a  part.  How  big  the  part 
would  be  or  how  small,  I  think  would  take  a  lot  of  thought.  I  agree 
that  we  need  to  regulate  as  much  as  is  necessary. 

Everybody  has  a  little  piece,  so  we  have  to  be  very  careful  that 
with  the  anti-Grovernment  regulation  feeling  now  sweeping  the 
country  that  we  don't  overrun  the  rabbit  and  everybody  gets  into  a 
lot  of  trouble  and  we  don't  keep  the  protection  there  that's  basic  to 
the  individual,  the  consumer,  and  the  businessman  that's  making  a 
living. 

So  with  that  I  do  thank  all  of  you  for  being  here  this  morning, 
and  I  appreciate  your  attitude  and  the  opportunity  to  listen  to  your 
testimony. 

The  next  panel  will  be — Lee,  how  do  you  pronounce  your  last 
name? 

Mr.  Shoblom.  Shoblom. 

Senator  Ford  [continuing].  Board  of  directors,  Arizona  Broadcast- 
ers; Dr.  Harry  Hollis,  associate  executive  secretary,  the  Christian 
Life  Commission  of  the  Southern  Baptist  Convention;  Jack  Go- 
lodner,  director  for  professional  employees,  AFL-CIO;  and  Robert 
K.  King,  vice  chairman,  National  Association  of  Broadcasters. 

All  right.  Lee,  do  you  want  to  start  off? 

Well,  why  don't  we  start  right  here  and  just  move  right  across  if 
that's  all  right.  And  each  gentleman,  identify  themselves  as  th^ 
start,  and  we  might  tell  you  that  we're  tr3dng  to  limit  the  state- 
ments to  10  minutes.  And  they  ought  to  do  that  to  me  too,  I  guess. 

It's  probably  good  for  the  soul.  But  the  green  light  will  go;  then 
the  caution  light  will  come  on  with  1  minute  left,  and  the  red  light 
will  be  the  end  of  the  10  minutes.  So  you  know  what  the  lights  are 
for. 

Dr.  Hollis,  you  may  proceed. 
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STATEMENTS  OF  LEE  SHOBLOH,  BOARD  OF  DIRECTORS.  ARI- 
ZONA BROADCASTERS  ASSOCIATION;  HARRV  HOLLIS,  ASSO- 
CIATE EXECUTIVE  SECRETARY,  THE  CHRISTIAN  LIFE  COM- 
MISSION OF  THE  SOUTHERN  BAPTIST  CONVENTION;  JACK 
GOLODNER,  DIRECTOR  FOR  PROFESSIONAL  EMPLOYEES, 
AFL-CIO;  AND  ROBERT  K.  KING,  VICE  CHAIRMAN,  NATIONAL 
ASSOCIATION  OF  BROADCASTERS 

Mr.  HOLUS.  Thank  you.  Senator  Ford.  I  am  a  Baptist,  but  I  don't 
handle  snakes.  I'd  like  to  share  some  information  before  1  summa- 
rize some  of  the  written  remarks  that  I  submitted  earlier. 

The  Southern  Baptist  Convention  is  meeting  in  Houston  right 
now,  and  I  Hew  in  here  yesterday.  Dr.  Jimmy  Allen,  the  president 
of  the  Southern  Baptist  Convention,  called  me  last  night.  There  are 
16,000  elected  messengers  from  the  35,000  Southern  Baptist 
Churches,  representing  13  million  Southern  Baptists  throughout 
the  country,  who  are  meeting  in  Houston. 

And  they  voted  last  night  to  instruct  me  to  share  with  this 
committee  their  strong  support  for  the  principle  that  the  airwaves 
belong  to  the  American  people  and  their  strong  view  that  any 
I^slation  on  broadcasting  should  be  based  on  public  interest. 

So  I'm  glad  to  share  that  word  voted  by  the  Southern  Baptist 
Convention  in  Houston. 

Senator  Ford.  Will  that  be  a  resolution,  Doctor? 
Mr.  HoLLis.  That's  a  resolution — the  motion  that  was  passed  last 
night  was  unanimous  and  the  word  from  Dr.  Allen  to  me  on  the 
telephone  last  night  was  that  it  was  adapted  unanimously  emd 
enthusiastically — the  entire  convention  asked  that  this  be  shared 
with  this  committee. 

And  I  will  submit  the  motion  and  also  the  resolution  which  is  to 
be  passed  today  in  some  form  to  this  committee  as  part  of  the 
record. 

I  come  here  because  1  am  strongly  convinced  of  the  great  impact 
that  broadcasting  has  on  our  lives.  In  Tennessee  last  year  in  a 
prayer  service  in  a  little  church  there  w£is  a  strange  prayer  re- 
quest; the  request  was  for  prayers  for  a  woman  who  was  going  to 
have  surgery  the  next  day. 

Now,  the  woman  who  was  going  to  have  surgery  the  next  day 
was  not  going  to  have  surgery  in  reed  life.  She  was  a  character  in  a 
daytime  serial  who  was  going  to  have  surgery  on  television. 

I  don't  know  how  the  minister  handled  that  prayer  request,  but  I 
do  know  that  this  sort  of  incident  emphfisizes  the  great  impact  that 
broadcasting  has  on  our  lives,  on  our  values  in  this  country.  So  I'm 

very  pleased  to  come  here  today 

^nator  Ford.  Did  she  survive? 

Mr.  Houjs.  I  do  not  know.  I  certainly  wouldn't  confess  to  watch- 
ing daytime  seriEils. 

Senator  Ford.  Red  Skelton  said  Blue  Cross  wouldn't  pay  for  hie 
television  set  when  it  went  out  during  "Medic,"  so  we  have  lots  of 
problems,  you  didn't  get  that  either,  but  that's  all  right. 

Mr.  HoLus.  I  do  not  come  here  today  claiming  to  be  an  expert  on 
every  aspect  of  television  broadcasting.  I  come  here  to  share  with 
you  what  we  have  been  hearing,  mainly  the  earnest  and  persistent 
calls  of  people  everywhere  for  the  television  industry  to  do  a  better 
job  of  acting  in  the  public  interest.  This  testimony  then  grows  out 
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of  the  involvement  of  the  Christian  Life  Commission  in  issues 
related  to  television  and  morality. 

My  primary  focus  will  be  on  television,  although  I  will  give  some 
attention  to  radio  broadcasting. 

The  need  for  a  consideration  of  changes  in  the  Communcations 
Act  of  1934  is  clear.  I  commend  Chairmem  HoUings  and  members  of 
this  committee  and  their  staffs  for  undertaking  the  extremely  difli- 
cult  and  often  thankless  task  of  preparing  legislation. 

It  has  been  said  very  many  times,  but  evidently  it  has  not  been 
said  enough:  The  airwaves  do  belong  to  the  American  people  and 
every  change  in  the  Communications  Act  of  1934  should  vigorously 
support  the  public  interest.  Any  attempt  to  substitute  relicuice  on 
technology  or  dependence  solely  on  marketplace  forces  for  r^ula- 
tion  would,  in  my  opinion,  be  disastrous  to  individuals  and  families 
in  this  country. 

The  question  to  ask  is  this:  Is  the  broadcast  industry  going  to  be 
r^^ulated  in  behalf  of  the  people  who  own  the  etirwaves  or  is  it  not? 
Will  bills  be  drafted  which  will  reflect  only  the  narrow  special 
interests  of  various  s^ments  of  the  broadcast  industry,  or  will  the 
broad  interests  of  the  American  people  be  protected? 

So  I  come  to  share  the  view  that  there  are  many  in  this  coun- 
try— parents,  members  of  religious  groups,  teachers,  and  indeed 
many  people  in  the  broadcast  industry — who  are  troubled  by  much 
that  is  happenii^  in  television  programing,  and  I  sense — els  no 
doubt  you  have — that  these  concerned  people  from  the  grassroots 
of  America  are  determined  to  see  that  the  television  medium  gets 
this  message:  There  are  very  many  people  who  are  anguished  and 
angry  about  an  industry  that  so  often  ignores  the  trusteeship  of  the 
Eurwaves,  and  they're  not  going  to  take  it  anymore. 

I  believe,  therefore,  that  legislation  ought  to  be  drafted  to  reflect 
the  public  interest  and  the  key  to  serving  the  public  interest,  I 
believe,  is  to  see  that  stations  who  are  given  broadcasting  license 
agree  to  act  in  the  public  interest  or  else  they  will  lose  this  license. 

I  think  this  is  the  basic  requirement  that  should  be  the  heart  of 
all  broadcasting  legislation. 

So,  building  on  the  strong  commitment  of  Baptists  and  others  in 
this  country  to  broadcasting  and  the  public  interest,  I  share  some 
specific  views  about  S.  611  and  S.  622. 

S.  611,  entitled  "Communications  Act  Amendments  of  1979"  has 
much  to  commend  it.  I  believe  it  continues  the  principle  of  public 
interest,  convenience,  and  necessity,  and  it  upholds  the  view  that 
licensees  are  public  trustees.  I  support  the  fact  that  in  S.  611 
television  stations  are  required  to  seek  renewal  of  license  periodi- 
cally, although  I  believe  a  3-year-license  term  better  serves  the 
public  interest. 

S.  611  continues  the  requirement  that  stations  ascertain  commu- 
nity needs,  and  I  think  that  many  people  concerned  with  broadcfist- 
ing  throughout  the  country  would  energetically  support  this  con- 
tinuation of  ascertainment. 

The  question,  I  think,  is:  Why  should  not  public  trustees  be 
required  to  ascertain  the  needs  of  the  public  they  serve?  If  changes 
in  the  manner  of  ascertaining  needs  are  necessary,  let  these  be 
made.  But  let  the  ascertEunment  requirements  be  made. 
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Concerning  S.  622,  Senator  Goldwater  mentioned  earlier  that  the 
task  for  the  committee  is  primarily  deregulation.  I  believe  and 
would  hope  that  the  task  is  also  to  protect  the  public  interest  and 
then  any  deregulation  that  comes  would  serve  to  protect  the  public 
interest.  I  hope  that  is  the  case.  The  underlying  principle  should  be 
public  interest,  £md  deregulation  should  flow  out  of  that. 

Senator  Goldwater.  If  you'll  allow  me  to  make  an  observa- 
tion  

Mr.  HoLLis.  Yes,  sir. 

Senator  Golowater.  I  refer  to  the  difHculty  we  face  in  this 
whole  matter  because  within  a  few  years  we  won't  be  using  fre- 
quencies the  way  they  are  now  used.  It  will  all  be  done  by  cable  or 
by  wire  within  5  years  at  the  outside. 

Mr.  HoLUS.  Yes,  sir;  I  understand  that.  What  I'm  simply  saying 
is  that  in  the  midst  of  dealing  with  technological  changes  I  believe 
it's  a  strong  feeling  of  people  I've  heard  throughout  the  country 
that  the  underlying  principle  ought  to  be  to  protect  the  public 
interest. 

Senator  Golowater.  I  don't  like  some  of  the  programs  any  more 
tiian  you  do,  but  we  can't  insure  the  viewers  first  amendment 
rights.  We  have  to  depend  on  the  decency — if  there  is  such  a 
Uiing — in  the  pr<^ramer's  heart. 

Mr.  HoLLis.  Well,  I'll  continue,  and  I'll  be  glad  to  pursue  this 
after  presenting  my  testimony. 

Concerning  length  of  license  terms  called  for  in  S.  622,  I  must 
say  a  briefer  term,  I  believe,  is  preferable  that  would  require  the 
stations  to  act  in  ^e  public  interest;  to  eliminate  news  and  public 
affairs  requirements,  as  S.  622  does,  I  believe  would  be  unfortunate 
and  I  believe  there  are  many  in  the  religious  community  that 
would  support  the  requirement  that  radio  station  licensees  provide 
news,  public  affairs,  and  local  interest  shows. 

S.  622'8  limit  on  the  restrictions  of  advertising  of  such  products 
as  alcoholic  beverages  is  a  mistake.  Given  the  severe  problems 
caused  by  abuse  of  alcoholic  beverages,  I  see  no  justification  what- 
soever for  removing  these  restrictions.  Why  encourage  a  whole 
generation  of  young  people  to  use  the  very  alcoholic  beverages  that 
have  been  proven  detrimental  to  so  many? 

Let  me  conclude  these  remarks  by  saying  that  deregulation  may 
be  the  broadcasters'  dream,  but  I  think  it  will  be  a  nightmare  for 
the  American  people. 

Too  much  regulation  is  a  malady  that  none  of  us  like,  but  dereg- 
ulation is  not  the  best  way  to  deal  with  the  broadceist  industry. 
Instead,  this  committee,  I  would  think,  would  best  serve  the  Ameri- 
can people  by  making  it  very  clear  that  violation  of  the  public 
interest  would  lead  to  tighter  regulation. 

I  believe  there  are  millions  of  Americans  who  are  greatly  con- 
cerned about  the  fact  that  far  too  often  the  broadcast  industry  has 
not  acted  as  a  responsible  guest  in  the  homes  of  the  American 
people. 

At  the  same  time  we  recognize  and  appreciate  the  vast  amount 
of  good  that  radio  and  television  is  bringing  and  can  bring  to  our 
lives.  The  American  people  need  your  aissistance;  by  helping  the 
people,  in  reality  you  will  be  helping  the  industry  as  well. 


Digitized  by 


Google 


What  we  need  from  this  committee,  I  believe,  is  legislation  which 
begins  and  ends  with  the  public  interest,  and  I  Eun  confident  you 
will  not  let  the  people  down. 

Thank  you. 

[The  statement  follows:] 

Statement  op  Harry  N.  Holub,  Jr.,  AssoaATE  Exbcutivb  Secretahy,  Dirbctok  of 
Family  and  Special  Moral  Concerns,  the  Chriotian  Life  Commission  of  thb 
SouTHRKN  Baftist  Convention 

The  Committee  on  Commerce,  Science,  and  Transportation  has  an  especially 
complex  and  strat^cally  important  task  in  considering  changes  in  the  Communica- 
tions Act  of  1934,  I  commend  you  for  your  det«rmination  to  seek  a  wide  range  of 
views  on  this  legislative  matter,  and  1  am  grateful  for  the  opportunity  to  communi- 
cate my  views. 

The  agency  for  which  I  work  is  the  Christian  Life  Commission  of  the  thirteen- 
million  memoer  Southern  Baptist  Convention.  I  serve  as  Associate  Executive  Secre- 
tary and  Directer  of  Family  and  Special  Moral  Concerns  for  this  social  ethics  agency 
to  which  the  Southern  Baptist  Convention  has  assigned  the  area  of  television  and 
morality. 

The  Southern  Baptist  Convention  has  approximately  35,000  churches  in  all  50 
states  and  is  the  largest  non-Catholic  denomination  in  America.  The  views  that  I 
share  today  are  my  own.  Given  the  polity  of  Southern  Baptists,  no  one  can  speak  for 
the  entire  denomination.  However,  these  views  are  consistent  with  action  taken  br 
the  Southern  Baptist  Convention  in  its  annual  meeting  in  Kansas  City  in  1977, 
where  meaaengers  voted  to  urge  Southern  Baptists  to  "plead  for  support  on  behalf  of 
the  rising  tide  of  public  concern  for  morality  in  television  programing."  My  testimo- 
ny also  grows  out  of  information  about  broadcasting  gathered  by  the  Christian  Life 
Commission.  CXir  agency  has  been  and  continues  to  be  actively  and  vigorously 
involved  in  efforts  to  get  television  to  live  up  to  its  vast  potential  for  good. 

The  Christian  Life  Commission  has  conducted  hearinp  on  the  subject  of  television 
in  various  parts  of  the  country  at  which  people  from  all  walks  of  life  have  testified. 
Southern  Baptists  and  others  have  requested  over  a  million  pieces  of  material 
prepared  for  our  "Help  for  Television  Viewers"  packet  which  was  designed  to  enable 
viewers  to  learn  how  to  use  television  responsibly  and  to  work  to  change  television 
where  change  is  needed. 

1  certainly  do  not  come  here  today  claiming  to  be  an  expert  on  every  aspect  rf 
television  broadcasting.  I  come  here  to  share  with  you  what  we  have  been  hearing, 
mainly  the  earnest  and  persistent  calls  of  people  everywhere  for  the  televisiMi 
industry  to  do  a  better  job  of  acting  in  the  public  interest.  This  testimony  Uien 
grows  out  of  the  involvement  of  the  Christian  Life  Commission  in  issues  related  to 
television  and  morality.  My  primary  focus  will  be  on  television  although  I  will  give 
some  attention  to  radio  broadcasting. 

The  need  for  a  consideration  of  changes  in  the  Communications  Act  of  1934  is 
clear,  1  commend  Chairman  Hollings  and  members  of  this  committee  and  their 
stefTs  for  undertaking  the  extremely  difficult  and  often  thankless  task  of  preparing 
l^islation, 

1  must  aay  that  there  is  another  need  that  is  equally  clear  and  that  is  the  need  for 
the  interests  of  the  American  people  to  be  served.  It  has  been  said  many  times,  but 
evidently  it  has  not  been  said  enough,  that  the  airwaves  belong  to  the  American 
people.  Every  change  in  the  Communications  Act  of  1934  should  vigorously  support 
the  public  interest.  Any  attempt  to  substitute  reliance  on  technology  or  dependence 
solely  on  marketplace  forces  for  r^ulation  to  uphold  the  public  interest  would,  in 
myjudgment.  be  disastrous  to  families  and  individuals  in  this  country. 

The  question  which  must  be  asked  is  this:  Is  the  broadcast  industry  going  to  be 
regulated  in  behalf  of  the  people  who  own  the  airwaves,  or  is  it  not?  Will  bills  be 
drafted  which  reflect  only  the  narrow  special  interests  of  various  segments  of  the 
industry,  or  will  the  broad  interests  of  the  American  people  be  protected? 

This  testimony  is  presented  by  one  who  is  sympathetic  with  you  as  you  face 
tremendous  pressures  in  trying  to  draft  an  acceptable  bill.  I  also  come  here  to  share 
with  you  my  belief  that  a  growing  number  of  people,  including  parents,  members  of 
religious  groups,  teachers,  and  indeed  many  in  the  broadcasting  industry,  are  in- 
creasingly troubled  by  much  that  is  happening  in  television  programing.  I  have 
sensed,  as  no  doubt  you  have  also,  that  these  concerned  people  from  the  grass  roots 
of  America  are  determined  to  see  that  the  television  meaium  gets  this  n "'" 


are  anguished,   and  we   are  angry   about  an   industry  that  so  often   i^ores  its 
trusteeship  of  the  airwaves,  and  we  are  not  going  to  take  it  anymore.  There  are 
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many  of  us  who  believe  that  a  group  of  television  industry  executives  have  virtually 
stolen  the  airwaves  from  the  American  pecple,  and  we  are  pained  to  see  that  they 
now  seek  to  influence  this  committee  to  make  the  crime  legal  through  legislation. 

I  believe,  therefore,  that  changes  in  the  Communications  Act  should  be  based 
firmly  on  the  public  interest.  I  believe  any  bill  passed  must  uphold  the  public 
interest  explicitlv.  not  only  as  a  pledge  to  the  American  people  that  this  is  a 
comeratone  on  which  broadcasting  in  our  society  will  be  built,  but  also  as  a  require- 
ment which  the  broadcast  industry  must  follow  as  the  ultimate  guideline  for  all  of 
its  broadcasting.  Any  bill  to  regulate  broadcasting  must  go  bevond  the  mention  of 
the  public  interest  to  make  every  line  of  the  bill  grow  out  of  a  basic  commitment  to 
the  public  interest. 

How  can  this  legislation  reflect  the  public  interest?  The  key  to  serving  the  public 
interest.  I  believe,  is  to  see  that  stations  that  are  given  a  broadcasting  license  agree 
to  act  in  the  public  interest  or  else  they  will  lose  this  license.  This  basic  require- 
ment must  be  at  the  heart  of  all  broadcasting  legislation. 

Building  on  the  strong  commitment  of  Baptist  and  others  in  this  country  to 
broadcasting  in  the  public  interest,  I  want  to  share  some  specific  views  on  S,  611 
and  S.  622  with  special  attention  to  broadcast  licensing. 

S.  611  entitled  "Communications  Act  Amendments  of  1979"  has  much  to  com- 
mend it.  It  continues  the  principle  of  "public  interest,  convenience  and  necessity" 
set  forth  in  the  Communications  Act  of  1934,  and  it  upholds  the  view  that  licensees 
are  public  trustees. 

I  further  support  the  fact  that  in  S,  611  television  stations  are  required  to  seek 
renewal  of  license  periodically,  aithoueh  I  believe  a  three-year  license  term  better 
serves  the  public  interest.  If  the  broadcast  industry,  as  a  whole,  had  done  a  better 
job  of  serving  the  public  interest,  there  would  be  more  justification  for  extending 
the  length  of  license  terms.  Since  the  public  interest  is  often  not  served,  I  believe 
tjie  length  of  term  for  a  license  should  be  three  years.  Further,  I  do  not  believe  a 
useful  purpose  is  served  by  giving  radio  stations  an  indefinite  license.  These  stations 
must  also  act  in  the  public  interest  and  to  depend  on  competition  to  require  them  to 
do  so  is  a  serious  mistake  in  methodology.  The  selection  at  random  of  five  percent  of 
the  stations  for  review  is  not  adequate  to  protect  the  public  interest. 

S.  611  continues  the  requirement  that  stations  ascertain  community  needs.  I 
believe  that  many  people  concerned  about  broadcasting  will  energetically  support 
this  continuation.  Why  should  not  public  trustees  be  required  to  ascertain  the  needs 
of  the  public  they  serve?  If  changes  in  the  manner  of  ascertaining  the  needs  are 
necessary,  let  these  be  made,  but  let  the  ascertainment  requirement  remain. 

Concerning  the  length  of  license  terms  called  for  in  S.  622,  I  must  say  again  that 
a  three-year  term  is  preferable  with  the  requirement  that  stations  act  in  the  public 
interest  or  loee  their  license. 

To  eliminate  news,  public  affairs,  and  local  programing  requirements  from  radio, 
as  S.  622  does,  would  be  most  unfortunate.  There  are  many  in  the  religious  commu- 
nity who  support  the  requirement  that  raido  station  licensees  provide  news,  public 
affairs,  and  locally  produced  programs. 

Concerning  ascertainment  of  community  needs,  I  believe  that  radio  should  be 
required  to  ascertain  these  needs  in  order  to  be  able  to  act  in  the  public  interest. 

S.  622's  removal  or  restrictions  on  the  advertising  of  such  products  as  alcoholic 
beverages  is  a  mistake.  Given  the  severe  problems  caused  by  abuse  of  alcoholic 
beverages,  I  see  no  justification  whatsoever  for  removing  these  restrictions.  Why 
encourage  a  whole  generation  of  young  people  to  use  the  alcoholic  beverages  that 
have  proven  to  be  detrimental  to  so  many? 

I  do  support  the  continuation  of  the  existing  clear-channel  radio  stations  as  called 
for  in  S.  622.  These  stations  are  institutions  which  have  met  a  need  in  many  parts 
of  the  country,  and  I  believe  that  the  wisest  course  is  to  keep  those  stations  already 
licensed.  There  are  other  ways  to  increase  the  number  of  stations  than  through  the 
elimination  of  the  clear-channel  stations. 

There  are  millions  of  people  In  this  country  who  believe  that  deregulation  of  the 
television  industry  is  not  the  best  way  to  deal  with  the  vast  amount  of  power  that 
this  industry  now  has.  Deregulation  is  not  the  best  way  to  deal  with  an  industry  in 
which  some  leaders  will  now  defend  the  right  to  show  during  prime  time  on 
television,  or  for  that  matter  any  time,  "Born  Innocent",  in  which  a  young  girl  is 
viciously  raped.  Deregulation  is  not  the  way  to  deal  with  an  industry  that  has 
frequently  practiced  the  prime-time  crime  of  showing  exploitive  violence  when 
millions  of  children  are  watching.  Deregulation  is  not  the  answer  to  television's 
current  sex  kick  which  substitutes  cheap  humor  for  the  responsible  treatment  of 
human  sexuality  so  necessary  for  the  health  of  any  society. 

Too  much  regulation  is  a  malady  none  of  us  tike.  But  deregulation  is  not  the  best 
way  to  deal  with  the  broadcast  industry.  Instead,  this  committee  can  best  serve  the 
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American  people  by  making  it  very  clear  that  violation  of  the  public  interest  will 
lead  to  tighter  regulation. 

Miltions  of  Americans  are  gravely  concerned  about  the  fact  that  far  too  often  the 
broadcast  industry  has  not  acted  aa  a  responsible  guest  in  the  homes  of  the  Ameri- 
can people.  At  the  same  time  we  recognize  and  appreciate  the  vast  amount  of  good 
that  radio  and  television  car  bring  to  our  lives.  The  American  people  need  your 
assistance.  As  you  no  doubt  are  aware,  people  in  your  states  and  throughout  this 
nation  are  looking  to  this  committee  for  help.  By  helping  the  people  you,  in  reality, 
will  be  helping  the  industry  as  well.  What  we  need  from  this  committee  is  legisla- 
tion which  begins  and  ends  with  the  public  interest.  I  am  confident  that  you  will  not 
let  the  people  down. 

Senator  Ford.  Lee?  | 

Mr.  Shoblom.  Thank  you,  Mr.  Chairman.  J 

My  name  is  Lee  Shoblom,  and  I  am  appearing  today  as  a  spokes- 
man for  the  Arizona  Broadcasters  A^ociation,  of  which  I'm  a 
member  of  the  board  of  directors.  The  Arizona  Broadcasters  Associ- 
ation represents  some  70  radio  stations  and  12  television  stations 
all  over  our  State.  We  range  in  size  from  very  small  radio  stations 
to  large  metropolitan  television  stations  in  Phoenix,  the  32d 
market  in  the  United  States. 

My  background,  my  own  experience  is  22  years  in  broadcasting, 
which  began  when  I  received  my  first-class  radio-television  license 
when  I  was  17  years  old. 

At  12  years  old  I  obtained  a  general  class  amateur  license.  I  am 
CB  licensed  too.  As  you  can  tell,  nw  background  is  radio. 

I  presently  own  and  operate  KFWJ  and  KRFM  in  Havasu,  Ariz,, 
a  community  of  some  15,000  people.  The  American  Home  for  the 
London  Bridge.  I  just  thought  I'd  throw  that  in.  1  built  th^ 
stations  myself.  I  rebuilt  the  equipment  for  the  transmitters  and 
the  studios.  1  did  not  do  that  out  of  any  engineering  creativity.  I 
did  it  because  I  did  not  have  money  to  buy  new  equipment  at  the 
time.  I  act  as  owner,  manager,  program  director,  and  chief  engi- 
neer of  these  two  stations. 

We  in  the  Arizona  Broadcasters  Association  wish  to  commend 
Senator  Hollings  and  our  own  Senator  Goldwater  for  having  the 
patience  and  courage  to  sponsor  the  amendments  to  the  Communi- 
cations Act  of  1934.  We  think  the  act  needs  amending,  not  just  to 
simplify  the  lives  of  broadcasters,  but  because  we  are  convinced  the 
public  will  be  better  served,  both  as  listeners  and  as  taxpayers  by 
getting  the  Government  out  of  decisions  that  can  best  be  made  by 
broadcasters  seeking  to  serve  their  public. 

In  the  time  that  I'm  allotted,  Mr,  Chairman,  I  can  touch  only 
briefly  on  certain  aspects  of  S.  611  and  S.  622;  this  does  not, 
however,  indicate  a  lack  of  interest  in  all  the  issues  touched  on  by 
these  bills. 

In  the  area  of  fees,  we  in  the  Arizona  Broadcasters  Association 
are  ready  and  willing  to  pay  for  the  actual  costs  of  the  FXX 
incurred  in  process  and  regulating  broadcast  licenses.  However, 
fees  in  excess  of  those  amounts  we  feel  to  be  simply  taxation. 

We  wholeheartedly  endorse  section  101  of  Senator  Goldwater's 
bill. 

In  the  area  of  deregulation,  the  Arizona  Broadcasters  Associ- 
ation, Mr.  Chairman,  feels  that  deregulation  of  broadcasting — that 
is,  doing  away  with — not  modifying — many  of  the  rules  and  ref- 
lations of  the  FX]C  is  very  much  in  the  public  interest. 
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R^ulatoiy  itema  such  as  formal  ascertainment,  logging  require- 
ment, complicated  renewals,  content  oversight,  and  so  forth,  are 
expensive,  time  consuming,  breed  litigation,  emd  for  all  practical 
purposes  are  useless.  This  is  not  to  say  that  ascertainment,  for 
example,  is  not  a  wise  business  practice.  It  is,  and  it's  presently 
being  carried  out  by  the  broadcasters  themselves. 

What  is  unwise  is  getting  the  FCC  involved,  thereby  generating 
bales  of  paperwork,  lots  of  procedure,  and  little  substance. 

License  renewEils  and  renewal  standards:  the  license  renewal 
process,  we  feel,  for  radio  broadcasters  is  an  activi^  that's  no 
longer  justified,  Mr.  Chairman.  We  salute  Senator  Hollings  and 
Senator  Goldwater  for  recc«nizing  this;  it's  time  and  money  that 
can  well  be  used  serving  the  public  rather  than  serving  lawyers 
and  applications  processers. 

We  also  urge  that  this  subcommittee  consider  the  renewal  proc- 
ess for  television  as  well.  In  this  connection,  we  know  both  Senator 
Hottings  and  Senator  Goldwater  have  proposed  language  to  deal 
with  the  chaotic  situation  now  existing  in  the  comparative  renewal 
area. 

We  in  the  Arizona  Broadcasters  Association  feel  that  the  Con- 
gress and  not  the  FCC  should  resolve  this  crisis  and  resolve  it 
specifically  and  plfiinly  so  that  the  courts  cannot  continue  to  judici- 
ally enact  their  own  ideas. 

bicumbent  licensees  should  not  be  subject  to  the  diversity  and 
integration  criteria.  We  also  feel,  as  does  Senator  Goldwater,  that  a 
licensee  who  substantially  serves  his  community  should  have  a 
legitimate  renewal  expectancy. 

We  in  the  Arizona  Broadcasters  Association  would  hope  that  the 
renewal  provisions  of  S.  611  and  S.  622  could  be  consolidated  to 
incorporate  the  excellent  and  not  mutually  exclusive  ideas  con- 
tained in  each  of  those  bills. 

And  finally,  Mr.  Chairman,  the  Arizona  Broadcasters  Association 
suggests  that  now  is  the  time  to  grant  to  broadcasters,  large  and 
small,  radio  and  television,  their  full  first  amendment  rights.  We're 
not  perfect  individuals,  Mr.  Chairman,  we'll  never  create  a  totally 
perfect  newscast,  but  we're  free  Americans,  and  for  better  or 
worse — and  we  think  better — our  country  has  cast  its  lot  with 
freedom.  Freedom  is  a  risky  business,  Mr.  Chairman,  but  not 
nearly  so  risky  as  placing  our  trust  in  Government  oversight  and 
censorship,  no  matter  how  well  intentioned  and  no  matter  how 
evenhanded. 

We  thank  you,  Mr.  Chairman  and  Senator  Hollings,  and  Senator 
Goldwater  for  your  time  and  interest.  Thank  you. 

[The  following  information  was  subsequently  received  for  the 
record:] 

Questions  of  the  CoMMirrEE  and  the  Answers  Thereto 
Question.  You  support  der^ulation  but  it  ig  not  clear  from  your  statement  wheth- 
er you  would  prefer  this  be  accomplished  by  the  Congress  or  is  the  limited  radio 
deregulation  proposed  by  the  FCC  sufficient? 

Answer.  It  is  the  feeling  of  the  Board  of  the  Arizona  Broadcasters  that  the  proper 
branch  of  goremment  concerning  deregulation  should  be  Congress,  not  the  FCC.  It 
is  our  feeling  that  the  FCC  should  restrict  itself  primarily  to  spectrum  allocation. 
With  the  continual  changing  of  members  of  the  Commission,  the  scope  of  that 
regulatory  agencv  is  also  continually  changing,  reflecting  the  philosophies  of  the 
Clwirman  and  Commissioners  in   power  at  that  particular   time.   This   is   highly 
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undesirable,  since  the  broadcaster  ends  up  taking  time  from  his  basic  lesponsibility, 
i.e..  serving  his  public,  to  try  to  stay  current  with  the  everchanging  rules  end 
regulations  imposed  by  the  FCfc. 

Question.  Reverend  Parker  argued  that  the  radio  renewal  form  is  about  as  compli- 
cated as  an  application  for  a  d^  ticenee.  Would  you  agree? 

Answer.  I  iecl  reluctant  to  dignify  Reverend  Parker  s  comment  on  "Dog  licenses.". 
However,  the  possibility  does  exist  that  dog  licenses  are  extremely  complicated  in 
the  Reverend's  area,  so  I  will  respond,  in  limited  fashion.  I  checked  the  license  for 
my  Labrador  Retriever,  Chipper.  It  is  one-half  page  for  the  license  application  itself. 
One  additinal  page  is  for  his  rabies  innoculation  certificate.  That,  plus  a  $6  check  to 
"Mohave  County  Animal  Control",  is  all  that  is  required.  By  contrast,  the  most 
recent  renewal  application  for  my  small  radio  operation  in  Lake  Havasu  City, 
Arizona  is  64  pages  long.  Each  page  represents  many  man-hours,  working  with  log 
analysis,  composite  week,  public  affairs  file,  public  service  announcements  counting, 
commercial  matter  percentage,  evaluation  of  promise /performance,  etc.,  It  is  my 
personal  opinion  that  if  Reverend  Parker's  dog  license  is  equally  as  complicated,  1 
would  strongly  suggest  he  move  to  another  county. 

Question.  S.  611  provides  for  a  random  audit  of  5  percent  of  radio  licenses.  Would 
this  procedure  decrease  the  r^ulatory  burden  for  radio  broadcasters?  What  prob- 
lems, if  any,  do  you  see  with  this  procedure? 

Answer,  it  is  the  feeling  of  our  Board  that  we  are  not  particularly  in  favor  of  the 
5  percent  audit  of  radio  licenses.  While  the  procedure  would  decrease  the  regulatoi^ 
burden  from  the  existing  situation  and.  frankly  it  is  something  we  could  live  with,  it 
does  ring  a  note  similar  to  a  bank  audit.  A  radio  station  is  a  great  deal  different 
from  a  bank.   The  audit  procedure   is  a  very  necessary  approach  to  an   agents 

Erincipally  involved  in  handling  people's  money.  The  broadcaster's  performance  is, 
owever,  best  policed  by  the  marketplace  itself.  Obviously,  radio  licenses  could  be 
revoked  for  the  same  reasons  they  may  currently  be  revoked.  Broadcasters,  by  the 
very  nature  of  their  business,  would  continue  to  find  it  in  their  best  interrat  to 
operate  in  the  "public  interest,  convenience  and  necessity".  We  serve  our  audiences 
well,  but  we  do  it  in  spite  of  the  paperwork  nightmare,  not  because  of  it. 

Question,  You  advocated  elimination  of  the  fairness  doctrine  for  radio  and  televi- 
sion. As  you  know,  S.  622  eliminates  the  application  of  the  fairness  to  radio  except 
for  the  personal  attack  rule.  In  view  of  tne  more  limited  number  of  television 
stations,  until  there  are  other  sources  of  video  pn^^ramimng  in  the  community,  is  it 
appropriate  that  the  fairness  doctrine  be  eliminated  for  television? 

Answer.  We  believe  the  Fairness  Doctrine  should  be  eliminated  for  television  as 
well  as  radio.  Many  fine  p rc^am mi ng  efforts  are  completely  skipped  due  to  the 
consequences  of  the  Fairness  Doctrine,  This  applies  to  both  radio  and  television,  "nie 
number  of  outlets  does  not  change  the  basic  self-defeating  problem.  The  original 
purpose  was  a  good  one.  In  practice,  however,  it  does  not  work  and  the  listener/ 
viewer  is  the  ultimate  loser.  It  should  be  eliminated. 

Question.  Reverend  Parker  argued  that  the  paperwork  burdens  are  laively  the 
result  of  efforts  by  broadcasters  to  have  the  FXX^  spell  out  in  "absurd"  detail  exactly 
what  licensees  may  do  to  be  guaranteed  renewal.  Do  you  agree? 

Answer.  At  the  renewal  time,  the  broadcasters  have  a  great  deal  at  stake.  With- 
out a  license,  we  each  have  a  pile  of  used  equipment,  and  nothing  more,  lite  FCC 
has  the  power  to  make  this  happen.  The  broadcaster  must  determine  exactly  what 
the  FOC  expects  so  that  we  have  a  "reasonable  renewal  expectancy".  We  know  we 
serve  our  public  well,  but  we  must  make  sure,  at  renewal  time,  that  the  FCC  is 
aware  of  it.  Competing  applications  are  commonplace  and  the  threat  of  a  competitor 
promising  incredible  Blue  Sky"  against  our  "substantially  meeting"  the  problems, 
needs  and  desires  of  the  community  is  very  real.  Licenses  have  been  taken  away  in 
the  past.  Yes.  Reverend  Parkes  is  correct  .  .  .  "absurd  detail"  is  built  into  the 
current  renewal  system.  Hopefully,  relief  is  in  sight. 

Senator  Ford.  I'm  sorry  we  skipped  you. 

Mr.  GoLODNER.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  Senator  Goldwater,  I  am  Jack  Golodner,  director 
of  the  Department  for  Professional  Employees  of  the  AFL-CIO.  I 
welcome  this  opportunity  to  represent  both  the  department  and  the 
AFL-CIO  in  testifying  on  the  provisions  of  S.  611  stnd  S.  622. 

Mr.  Chairman,  the  AFL-CIO  £ind  our  department  believe  there 
are  few  issues  being  considered  by  the  96th  Congress  with  greater 
long-term  consequences  than  the  regulation  of  the  electronic  mass 
media. 
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In  today's  world  these  media  are  the  most  important  sources  for 
the  information,  ideas,  emd  entertainment  that  determine  the 
values  of  the  American  people  and  affect  our  political  processes  at 
all  levels  of  government. 

We  are  concerned  that  the  proposals  before  you  reflect  what  we 
believe  to  be  a  misplaced  confidence  that  unr^ulated  market 
forces  can  maintain  these  sources  emd  adequately  serve  the  demo- 
cratic process. 

This  appears  to  be  the  dominant  philosophy  underlying  S.  622 
and  legislation  under  consideration  by  your  counterpart  subcom- 
mittee in  the  House  of  Representatives.  Reduced  to  its  essentials,  it 
would  have  the  Federal  Government  continue  granting  monopolies 
on  the  use  of  frequencies  in  the  electromagnetic  spectrum  to  broad- 
cast licensees  while  depending  on  the  profit  motive  of  the  broad- 
caster to  produce  the  needed  public  benefits. 

If  we  have  learned  nothing  else  in  more  than  200  years  experi- 
ence with  our  system,  we  have  learned  that  the  profit  incentive  is 
not  appropriate  in  all  circumstances  and  cannot  be  deified. 

Let  me  relate  two  cases  of  particular  relevance  to  the  labor 
movement. 

The  first  involves  two  television  broadceisting  stations  in  Ala- 
bama which  regularly  carry  advertisements  for  Winn-Dixie  stores. 
These  same  two  stations  have  refused  to  sell  commercial  time  to 
the  Conunittee  for  Human  Rights  for  Winn-Dixie  Employees  in 
Alabzima.  Perhaps  this  paradoxical  behavior  is  explained  by  the 
fact  that  the  owner  of  one-third  of  the  common  stock  of  one  of  the 
stations  and  of  29  percent  of  the  stock  of  the  other  station  is  Tine 
Davis,  the  vice  chairman  of  Winn-Dixie. 

The  other  case  concerns  the  president  of  a  Washington  television 
broadcasting  station.  When  asked  by  a  prominent  labor  official  how 
he  could  justify  the  way  that  news  was  handled  on  the  station  as 
being  fair  to  labor,  he  replied:  "I  negotiate  with  10  different  unions 
Emd  simply  don't  like  the  attitude  of  those  union  business  agents." 

In  the  first  case  labor  isn't  even  allowed  to  buy  the  time  to  tell 
its  story  on  the  public  airwaves.  In  the  other,  what  is  purveyed  as 
unbiased  news  to  the  unsuspecting  public  is  presented  from  the 
perspective  of  an  employer  with  a  bias  agfiinst  trade  unions. 

With  all  this  taking  place  under  a  system  of  partial  regulation,  I 
trust  you  will  not  be  surprised  if  we  oppose  deregulation  which 
would  permit  the  covert  attitudes  now  responsible  for  withholding 
information  and  slanting  ne^  to  be  aggressively  espoused  without 
any  opportunity  for  response. 

Mr.  Chairman,  we  have  heard  quite  a  bit  here  today  about  first 
amendment  rights  and  free  speech.  This  causes  me  to  ask  who  we 
are  talking  about  having  these  rights,  just  broadceist  licensees  or 
everyone. 

Viewed  against  this  backdrop,  we  are  pleased  with  the  restraint 
that  has  been  shown  in  drafting  the  television  broadcast  provisions 
of  S.  611.  We  endorse  that  bill  insofar  as  it  retains:  The  public 
interest  standard  for  granting  and  renewal  of  television  licenses; 
the  requirement  of  community  ascertainment;  the  Fairness  Doc- 
trine; the  equal  opportunities  provisions  for  candidates  for  public 
office;  and  the  equal  employment  opportunity  requirements  devel- 
oped by  the  FCC. 
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However,  we  would  urge  the  inclusion  in  S.  611  of  die  provisu 
of  proposed  section  332(e)  of  S.  622  which  provides  for  staggerii 
the  terms  of  television  broadcast  licensees  in  each  market. 

Since   the   United   Church   of  Christ   decision   in    1966,   citizei 
groups  have  become  the  effective  regulators  of  broadcasting.  Bi 
the  few  individuals  capable  of  monitoring  and  challenging  the  del , 
ciencies  of  broadcast  licensees  are  stretched  thin  in  markets  witn? 
numerous  broadcast  stations  because  under  existing  FCC  rules  the 
licenses  of  all  broadcEist  stations  in  any  State  expire  at  the  same 
time. 

Staggering  broadcast  license  terms  in  each  market  would  pro- 
mote more  effective  scrutiny  of  broadcast  performance  and  permit 
careful  study  by  the  public  of  license  renewals  for  deficient  broad- 
casters. 

The  AFL-CIO  is  strongly  opposed  to  the  provisions  of  S.  611  and 
S.  622  which  provide  that  radio  broadcast  licenses  shall  be  of 
indefinite  term.  Abolishing  the  renewal  process  with  regard  to 
radio  broadcast  licensees  is  tantamount  to  abolishing  their  regula- 
tion; notwithstanding  that  the  fairness  doctrine,  the  ascertainment 
process,  and  other  provisions  of  existing  law  and  rules  are  retained 
on  paper. 

As  Dean  Burch,  former  chairman  of  the  FCC,  told  the  House- 
Subcommittee  on  Communications  and  Power: 


The  broadcast  licensee  is  a  public  trustee,  given  a  li 
renewed  by  Ihe  Commission  only  if  it  is  in  the  public  ir 
process  thus  plays  a  central  role  in  insuring  that  1 
responsibilities. 


lited  license  which  may  b 
erest  to  do  bo.  The  rj-ni-aa 
ensees  fulfill  their  pubJli 


At  present,  in  principle  at  least,  the  burden  of  proof  rests  witi 
the  licensee  to  periodically  justify  the  monopolistic  protectioit 
granted  by  the  public  and  the  trust  placed  in  its  ability  to  serve  thfi 
public's  need  to  know.  The  legislation  before  you  would  shift  thaf 
burden  to  the  shoulders  of  the  general  public  and  we  believe  this  i| 
unwise. 

By  granting  licenses  of  indefinite  term  in  radio  broadcasting,  tha 
legislation  denies  local  citizens  their  most  effective  tool  for  holdiiiL 
the  industry  accountable  and  improving  the  broadcast  media:  Thfli 
petition  to  deny  renewal  of  a  broadcast  license. 

A  petition  to  deny  in  numerous  cases  has  led  to  programin] 
more  responsive  to  public  needs,  provision  for  more  women  ani 
minorities  to  participate  in  the  communications  process,  and  great 
er  accessibility  to  the  means  of  communications  by  local  citizen^ 
viewers,  and  listeners. 

To  argue,  aa  some  do,  that  revocation  would  remain  available  si 
a  sanction  is  to  ignore  the  FCC's  notorious  reluctance  to  revoke  i 
broadcast  license  in  even  the  most  extreme  circumstances.  Revoca- 
tion is  akin  to  capital  punishment  for  a  broadcaster  and  would 
probably  continue  to  be  used  sparingly. 

To  talk  about  forfeiture  as  an  appropriate  alternative  to  thc( 
petition  to  deny  is  to  ignore  the  deep  pockets  of  the  broadcast* 
industry. 

Furthermore,  by  granting  radio  broadcast  licenses  in  perpetuity, 
both  bills  deny  the  FCC  one  of  the  penalities  which,  over  the  years, 
it  has  been  willing  to  invoke  and  which  has  had  effect:  The  short 
term  broadcast  license  renewal.  Faced  with  the  prospect  of  losiQg\ 
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money  macn 
ways. 

The  AFL-CIO  also  endorses  the  policy  underlying  those  provi- 
sions of  S,  611  which  provide  for  the  payment  of  a  fee  by  commer- 
cial users  of  the  electromagnetic  spectrum.  We  beheve  that  the 
electromeignetic  spectrum  is  a  scarce  and  valuable  natural  resource 
for  which  commercial  users  should  pay  a  fair  price. 

But  though  we  lack  the  expertise  to  state  categorically  what  a 
fair  return  from  public  resource  fees  should  be,  we  have  serious 
questions  about  the  formula  being  suggested  if  the  estimated 
return  of  $80  million  is  substantially  correct. 

In  1977  the  broadcasting  industry  alone  had  pretax  profits  in 
excess  of  $1.6  billion.  This  $80  million  fee  represents  a  return  of  5 
percent  of  the  pretax  profits  of  broadcasting  and  does  not  take  into 
account  profits  from  the  use  of  the  electromagnetic  spectrum  by 
common  carriers  such  as  A.T.  &  T.,  specialized  contract  carriers, 
users  of  communications  satellites,  land  mobile  radio  services, 
marine  radio  services,  et  cetera. 

This  suggests  to  us  not  only  the  vast  amounts  of  money  involved 
in  the  use  of  the  electromagnetic  spectrum  but  also  the  desirability 
of  the  National  Commission  on  Spectrum  Management  which 
would  be  established  by  title  V  of  S.  611. 

However,  it  would  seem  that  another  logical  and  highly  desirable 
function  that  this  expert  National  Commission  can  perform  would 
be  to  establish  guidelines  for  equitable  public  resource  fees  to  be 
charged  commercial  users  of  the  spectrum. 

In  connection  with  the  proposed  public  resource  fee,  I  would  like 
to  address  myself  to  the  long  term  concern  of  the  AFL-CIO:  Insu- 
lated funding  of  public  broadcasting.  We  attached  great  importance 
to  this  subject  even  before  the  Nixon  administration's  efforts  to 
subvert  public  broadcasting  were  documented. 

Now  we  believe  that  it  is  essential  that  to  the  greatest  extent 
practicable  public  broadcasting  be  insulated  from  the  political  proc- 
ess— and.  I  might  add.  from  commercial  interests  as  well. 

In  our  opinon,  no  other  source  of  funds  better  meets  the  specifi- 
cations for  insulated  funding  for  public  broadcasting  than  a  fee 
collected  from  commercial  users  of  the  electromagnetic  spectrum. 

We  accept  that  the  proposed  fees  might  be  inadequate  to  fully 
fund  public  broadcasting.  But  even  this  might  not  be  the  case  if 
equitable  fees  are  charged.  In  either  case,  we  urge  that  the  pro- 
ceeds from  the  public  resource  fee  collected  from  commercial  users 
of  the  spectrum  be  placed  in  a  trust  fund  in  the  Treasury  and  used 
to  ftind  public  broadcasting.  Any  deficiencies  could,  as  at  present, 
be  made  up  from  appropriated  funds  in  an  amount  less  liable  to 
overly  influence  the  public  system. 

Before  concluding,  Mr,  Chairman,  I'd  like  to  convey  to  you  some 
additional  thoughts. 

Prominent  among  the  organizations  affiliated  with  the  depart- 
ment are  the  so-called  talent  unions.  Collectively  the  members  of 
these  organizations  create  most  of  the  programing  which  provides 
America  with  its  television  fare. 

Understandably,  these  organizations  and  their  membership 
expect  to  be  fully  and  fairly  reimbursed  for  their  professional  work. 
However,  with  the  advent  of  the  superstation,  what  had  been  a 
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trickle  of  unreimbursed  use  of  their  work  product  by  cable  televi- 
sion has  suddenly  become  a  roaring  river. 

The  TV  superstation  is  of  course  a  television  broadcast  station 
which  has  its  signal  picked  up  off  the  air,  usually  without  its 
consent  or  the  consent  of  the  artists  or  performers,  and  transmitted 
to  cable  television  systems  throughout  the  United  States  by  means 
of  satellite. 

In  the  rush  to  faciliate  the  dissemination  of  information  and 
entertfiinment,  the  rights  and  intereste  of  these  talented  Ameri- 
cans who  make  these  services  possible  ought  not  be  ignored. 

We  must  remind  ourselves  that  it  is  people — not  satellites  and 
corporations — that  do  the  communicating  in  this  country.  And  the 
economic  needs  of  these  people,  therefore,  must  be  of  concern  to 
this  Congress. 

If  the  piper  is  to  continue  playing,  the  piper  must  be  paid.  If  this 
requires  treinsmission  consent  or  if  it  requires  cheuiges  in  our  copy- 
right laws,  let's  do  it. 

Mr.  Chairman,  you  will  be  hearing  later  from  a  representative  of 
the  American  Federation  of  Musicians  about  anotner  matter  of 
utmost  gravity  to  the  AFL-CIO,  I  refer  to  section  506  of  the  Com* 
munications  Act  of  1934,  the  so-called  Lea  Act. 

This  legislation  is  an  injustice  to  workers  and  performers,  deny- 
ing them  the  right  to  bargain  effectively  with  the  broadcast  indus- 
try. It  is  labor  legislation  in  the  guise  of  communications  law,  and 
it  is  an  anomsdy  in  the  Communications  Act. 

I  urge  you  to  take  advantage  of  the  opportunity  given  by  your 
review  of  the  Communications  Act  to  correct  this  situation  by 
repealing  section  506. 

I  thank  you  very  much  for  your  time. 

Senator  Ford.  Thank  you.  Jack,  and  we  look  forward  to  that 
testimony  also. 

[The  prepared  statement  follows:] 

Statement  of  Jack  Golodnbr,  Director,  Department  for  Professional 
Employees,  AFL-CIO 

Mr.  Chairman,  members  of  the  subcommittee,  1  am  Jack  Golodner,  Director  of  the 
Department  for  Professional  Employees,  AFL-CIO.  I  welcome  this  opportunity  to 
represent  both  the  E)epartment  ana  the  AFL-CIO  in  testifying  on  the  broadcast 
provisions  of  S.  611  (The  Communications  Art  Amendments  of  19791  and  S.  622  (The 
Telecommunications  Competition  and  Der^ulation  Act  of  1979).  The  AFL-CIO 
needs  no  introduction.  However,  I  would  like  to  take  a  moment  to  tell  you  about  tlie 
Department  for  Professional  Employees  which  comprise  26  national  and  interna- 
tional labor  organizations  (list  attached).  These  unions  include  in  their  membership 
over  1*4  million  professional  and  technical  workers  who  are  engaeed  in  every  m^jor 
profession  and  countless  technical  occupations,  including  those  which  are  the  foun- 
dation of  the  broadcasting  industry.  In  effect,  then,  it  is  my  privilege  to  present  to 
you  the  opinions  of  organizations  that  represent  the  interests  of  those  who  utilize 
the  services  of  the  telecommunications  industry  and  those  who  make  theae  services 
possible. 

BEGULATION    AND   DEREGULATION 

Mr,  Chairman,  the  AFL-CIO  and  our  Department  believe  there  are  few  issues 
being  considered  by  the  96th  Congress  with  greater  long-term  consequences  than 
the  r^ulation  of  the  electronic  mass  media.  In  today's  world  these  media  are  the 
most  important  sources  for  the  information,  ideas,  and  entertainment  that  deter- 
mine the  values  of  the  American  people  and  affect  our  political  processes  at  all 
levels  of  government. 

We  are  concerned  that  the  proposals  before  you  reflect  what  we  believe  to  be  a 
misplaced  confidence  that  unregulated  market  forces  can  maintain  Uiese  sourcn 
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and  adequately  serve  the  democratic  procen.  Thia  appears  to  be  the  dommant 
philosophy  underlying  S.  622  and  l^islation  under  consideration  b^  your  counter- 
part aubrommittee  in  the  House  of  Representatives.  Reduced  to  its  essentials,  it 
would  have  the  Federal  Government  continue  granting  monopolies  on  Uie  use  of 
frequencies  in  the  electromagnetic  spectrum  to  broadcast  licensees  while  dc^Mnding 
on  the  profit  motive  of  the  broadcaster  to  produce  the  needed  public  benerite.  If  we 
have  learned  nothing  else  in  more  than  200  years  experience  with  our  system,  we 
have  learned  that  the  profit  incentive  is  not  appropriate  in  all  circumstances  and 
cannot  be  deified. 

Let  me  relate  two  cases  of  particular  relevance  to  the  labor  movement. 

The  finrt  involves  two  television  broadcastingstations  in  Alabama  which  regular- 
ly carry  advertisements  for  Winn-Dixie  stores.  These  same  two  atationa  have  refused 
to  sell  commercial  time  to  the  Committee  for  Human  Rights  for  Winn-Kzie  Em- 
ployees in  Alabama.  Perhaps  this  paradoxical  behavior  is  explained  bv  the  fact  that 
the  owner  of  one-third  of  the  common  stock  of  one  of  the  stations  and  of  29  percent 
of  the  stock  of  the  other  station  is  Tine  Davia,  the  Vjce-Chairman  of  Winn-Dixie. 

The  other  case  concerns  the  president  of  a  Washiiwton  television  broadcasting 
station.  When  asked  by  a  prominent  labor  official  how  he  could  justify  the  way  that 
news  was  handled  on  the  station  as  beina  fair  to  labor,  he  repliM:  "1  negotiate  with 
10  different  unions  and  simply  don't  like  the  attitude  of^  those  union  business 

In  the  firot  case,  labor  isn't  even  allowed  to  buy  time  to  tell  its  story  on  the 
"public"  airwaves.  In  the  other,  what  is  purveyed  as  news  to  an  unsuspecting  public 
is  presented  from  the  perspective  of  an  employer  with  a  bias  against  trade  unions. 
With  all  of  this  taking  place  under  a  s^atem  of  r^ulation,  I  trust  you  will  not  be 
surprised  if  we  oppose  dere^lation  which  would  permit  the  convert  attitudes  now 
respanaible  for  witholding  mformation  and  slanting  news  to  be  a^ressively  es- 
poused without  opportunity  for  response. 

Viewed  against  this  backdrop,  we  are  pleased  with  the  restraint  that  has  been 
shown  in  drafting  the  television  broadcast  provisions  of  S.  611.  We  endorse  that  UU 
inaofar  as  it  retains; 

The  public  interest  standard  for  the  granting  and  renewal  of  television  licenses. 

The  requirement  of  community  ascertainment. 

The  Fairness  Doctrine. 

lie  equal  opportunities  provisions  for  candidates  for  public  ofQce. 

Hie  ei^ual  emplo^ent  opportunity  requirements  developed  by  the  Federal  Com- 
munications Commission  (FXX^) 

However,  we  would  urge  the  inclusion  in  S.  611  of  the  provisions  of  propoeed 
section  332(e)  of  S.  622,  which  provides  for  staggering  the  terms  of  television  broad- 
cast licensees  in  each  market.  Since  The  (7nit3  Church  of  Christ  decision  in  1966' 
citizens  groups  have  become  the  effective  regulators  of  broadcasting.  But  the  few 
individuals  capable  of  monitoring  and  challenging  the  deficiencies  of  broadcast 
licensees  are  stretched  thin  in  markets  with  numerous  broadcast  stations  because 
under  existing  FCC  rules  the  licenses  of  all  broadcast  stations  in  any  State  expire  at 
the  same  time.  Staggering  broadcast  license  terms  in  each  market  would  promote 
more  effective  scrutiny  of  broadcast  performance  and  permit  careful  study  by  the 
public  of  license  renewals  for  deficient  broadcasters. 

DKRBGULATION   OF   RADIO   BROADCASTINQ 

The  AFL-CIO  is  strongly  opposed  to  the  provisions  of  S.  611  and  S.  622  which 
provide  that  radio  broadcast  licenses  shall  he  of  indefinite  term.  Abolishing  the 
renewal  process  with  regard  to  radio  broadcast  licensees  is  tantamount  to  abolishing 
their  regulation,  notwithstanding  that  the  Fairness  Doctrine,  the  ascertainment 
nmrmn.  and  other  provisions  of  existing  law  and  rules  are  retained  "on  paper."  As 
Dran  Burch.  former  Chairman  of  the  Federal  Communications  Commission,  told  the 
House  Subcommittee  on  Communications  and  Power— The  Broadcast  licensee  is  a 
public  trustee,  given  a  limited  license  which  may  be  renewed  by  the  Commission 
only  if  it  is  in  the  public  interest  to  do  bo.  The  renewal  process  thus  plays  a  central 
role  in  insuring  that  licensees  fulfill  their  public  responsibilities.* 


At  preeent.  in  principle  at  least,  the  burden  of  proof  rests  with  the  licensee  to 
periodically  justify  the  monopolistic  protection  granted  by  the  public  and  the  trust 
placed  in  its  ability  to  serve  the  public's  need  to  know.  The  legislation  before  you 


'  Office  of  Coram unicatton  of  the  United  Church  of  Christ  et  al.  v.  Federal  Communicalioiu 
Commuaiott.  ItS  U.S.  App.  D.C.  St8  OSSe). 

•  Broadcast  License  Renewal.  Dart  1:  Heariium  before  the  Subcomniittee  on  Connnunicationa 
•  March  14  *  •  •  Sept.  18,  1973.  Serial  No. 
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would  shift  that  burden  to  th«  shoulders  of  the  general  public  and  we  believe  thia  is 
unwise. 

By  granting  licenses  of  indefinite  term  in  radio  broadcasting  the  l^ialatkn  denies 
local  citizens  their  most  effective  tool  for  holding  the  industry  accountable  and 
improving  the  broadcast  media — the  petition  to  deny  renewal  of  a  broadcast  license. 
A  petition  to  deny  in  numerous  cases  has  led  to  i^rogramin^  more  responsible  to 
public  needs,  provision  for  more  women  and  minorities  to  participate  in  uie  conunu- 
nications  process,  and  greater  accessibility  to  the  means  of  communications  l^  local 
citizens,  viewera  and  Usteners.  To  aniue,  as  some  do,  that  revocation  would  remain 
available  as  a  sanction  is  to  ignore  the  FCC's  notorious  reluctance  to  revoke  a 
broadcast  license  ■  in  even  the  most  extreme  circumstances.  Revocation  is  akin  to 
capital  punieiiment  for  a  broadcaster  and  would  probably  continue  to  be  used 
sparingly.  To  talk  about  forfeiture  as  an  appropriate  alternative  to  the  petition  to 
deny  is  to  ignore  the  deep  pockets  of  the  broadcast  industry. 

Furthermore,  by  granting  radio  broadcast  licenses  in  perpetuity,  both  bills  deny 
the  FCC  one  of  the  penalties  which,  over  the  years,  it  has  been  wilUnA  to  invoke  and 
which  has  had  effect — the  short  term  broadcast  license  reneml.  Paced  with  the 
prospect  of  losing  their  "money  machine,"  most  broadcast  licensees  have  mended 
their  ways. 

PUBLIC  asaouRCB  ns 

The  APL~C10  also  endorses  the  policy  underlying  those  provisiDns  of  S.  611  which 
provide  for  the  payment  of  a  fee  by  commercial  users  of  the  electromagnetic 
spectrum  (section  106).  We  believe  that  the  electromagnetic  spectrum  is  a  scarce  and 
raluable  natural   resource   for  which   commercial   users  should  paj[  a  fair  price. 

But,  though  we  lack  the  expertise  to  state  categorically  what  a  fair  return  ftom 
public  resource  fees  should  be,  we  have  serious  questions  about  the  formula  being 
suggested  if  the  estimated  return  of  $80  million  '  ia  substantially  correct.  In  \Vn, 
theoroadcasting  industry  alone  had  pretax  profits  in  excess  of  $1.6  billion.*  This  $80 
million  fee  represents  orUy  5  percent  of  the  profits  of  broadcasting  and  does  not  take 
into  account  profits  from  the  use  of  the  electromagnetic  spectrum  by  common 
carriers  such  as  AT&T,  specialized  contract  carriers,  users  of  communications  satel- 
lites, land  mobil  radio  services,  marine  radio  services,  etc.,  etc. 

The  Joint  Technical  Advisory  Committee  in  its  1968  report,  Spectrum  Engineer- 
ing— The  Key  to  Progress,  stated^In  a  recent  internal  Government  report,  the 
annual  economic  impact  value  of  the  radio  spectrum  was  estimated  to  be  $17  billion, 
($34,554  billion,  adjusted  to  1979  dollars].  If  one  projects  the  present  economic  yield 
m  certain  bands  to  a  potential  capacity  for  all  bands,  then  it  appears  that  the 
economic  value  of  the  spectrum  can  be  many  times  its  present  value,  (p.  9) 

This  statement  suggests  to  us  not  only  the  vast  amounts  of  money  involved  in  the 
use  of  the  electromagnetic  spectrum  but  also  the  desirability  of  the  National  Com- 
mission on  Spectrum  Management  which  would  be  established  by  title  V  of  S.  611. 
However,  it  would  seem  that  another  logical  and  hizhly  desirable  function  that  this 
expert  National  Commission  could  perform  woula  be  to  establish  guidelines  for 
equitable  public  resource  fees  to  be  charged  commercial  users  of  the  electromagnetic 
spectrum. 

In  connection  with  the  proposed  public  resource  fee.  1  would  like  to  address 
myself  to  a  long-term  concern  of  the  AFL-CIO— insulated  funding  of  pubUc  broad- 
casting. We  attached  great  importance  to  this  subject  even  before  the  Nixon  Admin- 
istration's efforts  to  subvert  public  broadcasting  were  documented.  Now  we  believed 
that  it  is  essential  that  to  the  greatest  extent  practicable  public  broadcasting  be 
insulated  from  the  political  process. 

In  our  opinion,  no  other  source  of  funds  better  meets  the  specifications  for 
insulated  funding  for  public  broadcastiiw  than  a  fee  collected  from  commercial 
users  of  the  electroma^etic  spectrum.  We  accept  that  the  proposed  fees  might  be 
inadequate  to  fully  fund  public  broadcasting.  But  even  this  might  not  be  the  case,  if 
equit^le  fees  are  charged.  In  either  case,  we  urge  that  the  proceeds  from  the  public 
resource  fee  collected  from  commercial  users  of  the  electromagnetic  spectrum  be 

S laced  in  a  trust  fund  in  the  Treasurv  and  use  to  fund  public  broadcasting.  Any 
eficienciea  could,  as  at  present,  be  maae  up  from  appropriated  funds. 


■  Since  1934,  the  Commission  has  revoked  31  commercial  licenses. 

Sounx:  Selected  FCC  Etegulatoiy  Polii 
Radio  and  TV;  Report  to  the  Congress  ' 
13. 

•BrosdcsBting,  Apr.  9, 1979.  p.  32. 

'  Selected  FCC  Regulatory  Policie*  '  "  ■  Report  *  •  *  by  the  Comptroller  General  '  *  *  June 
4, 1979.  p.  1. 
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Before  concluding,  Mr.  Chairman,  I  would  like  to  convey  to  you  some  additional 
thoughts. 

As  I  indicated  at  the  outset  of  my  testimony,  prominent  among  the  labor  organi- 
sations afniated  with  the  Department  for  Professional  Employees  are  the  B&called 
"talent"  unions — the  Actors  Ecjuity  Association,  American  FeoeratJon  of  Musicians, 
American  Federation  of  Television  and  Radio  Artists.  American  Guild  of  MuHi(»l 
Artists,  and  the  Screen  Actors  Guild.  Collectively,  members  of  these  organizations 
create  most  of  the  pn^raming  which  provides  America  with  television  fare.  Under- 
standably these  organizations  and  their  membership  enpect  to  be  fully  and  fairly 
reimbursed  for  their  professional  work.  However,  with  the  advent  of  the  television 
"supeistation"  what  had  been  a  trickle  of  unreimbursed  use  of  their  work  product 
t^  cable  television  systems  has  suddenly  become  a  roaring  river.  The  TV  superste- 
tion  is.  of  course,  a  television  broadcast  station  which  has  its  signal  picked  off  the 
air  (usually  without  its  consent)  and  transmitted  throughout  the  United  States  by 
means  of  satellite. 

Let  me  give  you  some  concrete  examples  of  the  problem  facing  performers.  If  a 
member  of  the  American  Federation  of  Television  and  Radio  Artists  (AFTRA) 
makes  a  commercial  in  Atlanta.  Georgia,  for  13  weeks  use  in  that  market,  he  or  she 
is  paid  $163.65.  Let  me  emphasize  that  this  is  for  use  in  the  Atlanta  market  only. 
But,  if  that  commercial  is  shown  on  WTCG-TV  [Atlanta,  Channel  17),  a  television 
Buperatation.  a  matter  over  which  the  performer  has  no  control  it  is  beamed  by 
satellite  to  cable  television  systems  in  46  states,  including  Alaska  and  Hawaii  (see 
exhibit  attached).  The  "national"  rate  for  such  a  performance  is  about  $1,000  for  the 
same  13  week  period.  Thus,  our  performer  loses  over  SSOO;  money  which  most  actors 
and  artists  can  ill-afTord  to  lose. 

Another  example,  network  newscasters  receive  approximately  three  times  the 
salai^  of  a  newscaster  in  the  Atlanta  market.  Yet,  thanks  to  satellite  dissemination, 
the  Atlanta  newscaster  is  carried  to  as  many  places  as  their  colleagues  who  work 
for  the  television  networks. 

I  have  chosen  the  Atlanta  station  for  the  purpose  of  illustration.  Being  the  first 
TV  superstation  it  is  best  known  and  more  information  is  available  about  it.  But.  as 
you  no  doubt  know,  TV  superstations  are  in  or  prepared  to  begin  operation  in 
Boston  (WCVB-TV.  WSBK-TV);  Chicago  (WGN-TV);  Los  Angeles  (KTTV);  New 
York  aty  (WOR-TV,  WCBS-TV,  WPDO;  and  Oakland  (KTVU). 
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So  you  can  understand  why  we  are  deeply  concerned  that,  in  the  rush  to  facilitate 
the  dissemination  of  information  and  entertainment,  the  rights  and  interests  of 
performers  and  artists  are  being  trampled.  We  believe  that  this  requires  redress  and 
must  be  a  concern  of  thia  Congreaa. 

Another  matter  of  the  utmost  gravity  to  the  AFL-CIO  is  section  506  of  the 
Communicationa  Act  of  1934,  the  so-called  Lea  Act.  This  le^lation  ia  an  irijustice  to 
workers  and  performers  in  denying  them  the  right  to  bargain  effectively  with  the 
broadcasting  industry.  It  is  labor  legislation  in  the  guise  of  communications  law  and 

Mr.  Chairman,  I  urge  you  to  take  advantage  of  the  opportunity  given  by  your 
review  of  the  Communications  Act  to  correct  this  situation  by  repealing  section  506. 

Although  not  a  broadcasting  matter.  I  would  also  like  to  reiterate  the  strong 
opposition  of  the  AFL-CIO  to  the  provisions  of  S.  611  insofar  as  they  relate  to  the 
Communications  Satellite  Corporation  (Comsat).  We  believe  that  these  provisions 
renege  on  the  commitments  made  by  the  Congress  in  the  Communications  Satellite 
Act  of  1962  and  are  unwise  public  policy. 


Mr.  Chairman,  1  wish  to  thank  the  Subcommittee  for  giving  me  the  opportunity 
to  appear  and  testify  on  this  important  legislation.  For  your  information,  I  have 
appended  te  my  stetement  two  Statements  adopted  by  the  Executive  Council  of  the 
AjPL-CIO  and  a  statement  of  the  Executive  Board  of  the  Department  for  Profession- 
al Employees  regarding  communications  legislation. 


APPIUATES   Of  THE   DEPARTMENT   FOR   PROFESSIONAL 

Actors  Equity  Association;  American  Federation  of  Government  Employees; 
American  Federation  of  Musicians;  American  Federation  of  State,  County  St  Munici- 
pal Employees;  American  Federation  of  Teachers;  American  Federation  of  Televi- 
sion &  Radio  Artists;  American  Guild  of  Musical  Artists;  Association  of  Theatrical 
Press  Agente  &  Managers;  Brotherhood  of  Railway  &  Airline  Clerks;  Communica- 
tions Workers  of  America;  Insurance  Workers  International  Union;  International 
Association  of  Machinists;  International  Brotherhood  of  Electrical  Workers;  Interna- 
tional Chemical  Workers  Union;  International  Federation  of  Professional  &  Techni- 
cal Engineers;  International  Union  of  Electrical,  Radio  &  Machine  Workers;  Inter- 
nationa] Union  of  Operating  Engineers;  National  Association  of  Broadcast  Employ- 
ees &  Technicians;  Office  and  Professional  Employees  International  Union;  Retail, 
Wholesale  &  Department  Store  Union;  Screen  Acters  Guild;  Service  Employees 
IntamationeJ  Union;  Seafarers  International  Union;  United  Association  of  Journey- 
men Plumbers:  United  Food  &  Commerial  Workers. 

4  Communications 

The  life  of  every  American  is  affected  by  the  nation's  communications  laws  which 
regulate  the  activities  of  the  electronic  mass  media  and  common  carrier  telecommu- 
nications. The  companies  comprising  the  communications  industries  are  among  the 
wealthiest  and  most  powerful  and  employ  thousands  of  members  of  organized  labor. 

Recently,  the  Communications  Subcommittees  of  the  House  and  Senate  began 
consideration  of  legislation  to  revise  the  communications  laws.  The  legislation 
before  the  House  Subcommittee  (H.R.  3333)  would  completely  rewrite  those  laws. 
The  bills  being  considered  in  the  Senate  Subcommittee  (S.  611  and  S.  622)  are  more 
modest  in  scope,  focusing  mainly  on  common  carrier  telecommunications,  but  also 
dealing  with  the  electronic  mass  media. 

Efforts  to  revise  the  communications  laws  should  be  commended  and  supported.  It 
has  been  45  years  since  there  was  overall  congressional  consideration  of  uiese  laws. 
During  that  period,  communications  technologies  have  developed  which  are  not 
even  dealt  with  in  the  existing  communications  laws.  But  no  matter  how  commend- 
able the  undertaking,  the  critical  element  is  the  legislation  itself  It  must  be  judged 
in  terms  of  its  effect  on  the  public  interest. 

To  make  this  determination  with  regard  to  the  electronic  mass  media,  considera- 
tion must  be  given  to  whether  the  l^islation  promotes  access  te,  and  the  expression 
of  diverse  viewpointe  by  means  of,  tnese  meaia,  or  whether  the  legislation  perpet- 
uates  a  condition  where  only  views  endorsed  by  commercial  owners,  sponsors  or 
underwriters  are  communicated. 

In  the  case  of  common  carrier  telecommunications,  the  test  is  whether  the  public 
would  be  better  served  by  enactment  of  the  legislation. 


Digitized  by 


Google 


Viewed  in  these  temiB.  each  of  the  bills  must  be  oppoaed.  For  example,  RR. 
3333— 

Eliminates  the  public  interest  as  the  basis  for  granting  broadcast  licensee  and 
judging  the  performance  of  licensees; 

Immediat«ly  ends  regulation  of  radio  broadcasting  and  of  cable  television,  thus 
permitting  the  owners  of  these  facilities  to  unilaterally  refuse  to  carry  public  service 
and  political  messages,  to  deny  equal  time  to  opposing  candidates  and  deny  fair 
treatment  to  opposing  points  of  view  by  killing  the  Fairness  Doctrine; 

Permits  unlimited  ownership  of  radio  stations  and  cable  television  syatems; 

Terminates  the  regulation  of  television  broadcasting  at  the  end  of  10  years,  thus 
permitting  the  adverse  conditions  outlined  above  for  radio  broadcasting; 

Permits  tax-supported  public  (noncommercial)  broadcasting  stations  to  cany  com- 
mercial advertising  for  the  first  time  in  their  history,  thus  mcreasing  the  system's 
dependence  on  corporate  sponsorship,  and,  in  effect,  ending  its  role  as  an  alternative 
to  the  corporate  controllea  media; 

Does  not  provide  for  adetjuate  management  of  the  national  telephone  network  by 
the  entities  which  operate  it  which,  in  turn,  should  be  subject  U>  reflation  by  the 
responsible  Federal  regulatory  commission; 

Would  abolish  national  telephone  rate  averaging  which  makes  telephone  service 
universally  available  to  rural  as  well  as  urban  areas; 

Makes  madequate  provision  for  supporting  the  national  telephone  network  by 
interexchange  carriers;  and 

Could  force  the  dismemberment  of  telephone  companies  where  adequate  account- 
ing procedures  could  achieve  the  same  results  and  makes  no  provision  for  pension 
entitlement,  wages,  and  other  benefits  of  employees  affected  by  such  dismember- 

S.  611  would— 

Renege  on  the  commitment  made  by  Congress  that  COMSAT  is  to  be  the  United 
States  representative  to  the  International  Satellite  Consortium; 

Abolish  regulation  of  radio  broadcasting; 

Not  provide  for  adequate  management  of  the  national  telephone  network  by  the 
entities  which  operate  it  which,  in  turn,  should  be  subject  to  regulation  by  the 
responsible  Federal  regulatory  commission; 

Abolish  national  telephone  rate  averaging  which  makes  telephone  service  univer- 
sally available  to  rural  as  well  as  urban  areas; 

Require  the  dismemberment  from  telephone  companies  of  non-operating  subsid- 
'  1  the  name  of  competition  where  adequate  accounting  procedures  would 


achieve  the  same  objective,  and  would  make  no  provision  for  pension  entitlement, 
wages,  and  other  benefits  of  employees  affected  by  such  dismemberment. 

S.  622  would— 

Abolish  r^ulation  of  radio  broadcasting; 

Not  provide  for  adequate  management  of  the  national  telephone  network  by  the 
entities  which  operate  it  which,  in  turn,  should  be  subject  to  reflation  by  the 
responsible  Federal  regulatory  commission; 

Abolish  national  telephone  rate  averaging  which  makes  telephone  service  univer- 
sally available  to  rural  as  well  as  urban  areas;  and 

Make  inadequate  provision  for  supporting  the  national  telephone  network  by 
interexchange  carriers. 

Notwithstanding  our  opposition  to  these  bills,  we  remain  committed  to  the  need 
for  revision  of  the  nation  s  communications  law.  But  we  insist  that  this  must  be 
done  in  a  manner  which  truly  promotes  the  public  interest. 

Therefore,  the  APL-CIO  will  work  with  consumers  and  other  groups  of  concerned 
citizens  toward  developing  amendments  to  these  bills,  or,  if  necessary,  alternative 
le^lation  which  we  can  support. 


TELECOM  MUNICATtONS 

The  introduction,  last  summer,  of  l^islation  in  Congress  that  would  totally 
revamp  the  Communications  Act  of  1934  and  the  issuance,  just  a  few  weeks  ago  of  a 
landmark  report  by  the  Carnegie  Commission  on  the  Future  of  Public  Broad^sting 
herald  the  beginning  of  a  major  national  debate  on  the  role  of  telecommunications 
in  our  society.  Because  the  electronic  media  plays  a  preeminent  role  today  in  the 
exchange  and  dissemination  of  ideas,  information  and  cultural  values,  this  debate 
and  the  laws  which  will  result  from  it  are  of  the  greatest  magnitude  of  importance 
to  all  who  care  about  the  root  and  fabric  of  our  democracy.  The  Departnient  tor 
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.     n  this  national  tlialogue 
d  urges  its  airiliates  and  all  of  their  members  to  do  likewise. 

As  the  print  culture  of  the  past  gives  way  to  the  electronic  age  of  the  future,  we 
share  the  apprehensions  of  many  that  the  "old  order"  can  no  longer  serve.  We 
'.,  for  example,  continue  to  permit  our  electronic  media  to  be  monopolized  by 
riding  interest— the  selling  of  commercial  products,  services  and  corporate 

Though  the  legislation  proposed  last  summer  (H.R.  130151  aims  to  increase  compe- 
tition among  the  various  modes  of  electronic  communication  by  encouraging  more 
broadcast  channels,  and  the  development  of  satellite  cable  and  other  systems,  it  * 
does  little  to  restrict  the  real  monopoly  in  the  American  media  which  is  monopoly 
of  purpose — the  purpose  of  "selling'  oijr  society  on  its  commercial  institutions.  The 
organizations  which  comprise  the  telecommunications  system  are  becoming  as  influ- 
ential in  shaping  our  lives  as  our  schools,  our  political  parties,  our  national,  state 
and  local  governments.  Any  organization  that  can  affect  the  general  public  on  such 
a  scale  must  be  required  to  serve  the  public  as  well  as  commercial  interest. 

We  are  concerned,  therefore,  with  proposals  being  made  in  the  Congress  and 
elsewhere  which,  while  insuring  the  right  to  communicate  what  is  in  the  self- 
interest  of  the  communicator,  removes  the  duty  to  communicate  what  is  in  the 
interest  of  the  public.  The  DPE  insists  that  legislation  governing  the  future  of  our 
communications  media: 

Require  broadcast  licensees  and  cable  operators  to  serve  the  public  interest.  The 
concept  that  those  who  administer  our  communications  media  do  so  as  a  public 
trust  should  be  retained.  Although  the  public  interest  standard  has  not  always  been 
sharply  focused,  45  years  of  case  law  has  remedied  much  of  its  vagueness.  Congress 
should  now  draw  on  the  experiences  of  the  FCC  and  the  courts  to  clarify  this 
standard  and  insure  its  enforcement. 

Insure  that  the  media  provides  opportunities  for  a  balanced  presentation  of  views 
on  controversial  issues.  In  a  democracy  the  interest  of  the  public  in  hearing  and 
learning  all  significant  views  on  matters  in  controversy  is  paramount. 

Offer  equal  access  to  media  facilities  to  all  candidates  for  public  office.  Politics  is 
the  lifeblood  of  a  democracy.  The  media  has  crucial  responsibility  to  provide  the 
forum  in  which  the  nation's  political  leaders  communicate  with  their  constituents. 
All  must  be  assured  reasonable  access  to  that  forum. 

Require  equal  employment  opportunities  in  telecommunications.  The  freedom  to 
communicate  is  meaningless  unless  the  means  to  communicate  are  also  assured.  No 
citizen  should  be  denied  access  to  our  communications  system  by  reason  of  race, 
re^aion,  age,  or  sex. 

Encourage  public  affairs,  public  service  and  news  programing.  If  the  monopoly  of 
CDtnmercial  interests  over  the  media  is  to  be  restricted,  it  is  appropriate  that  steps 
be  taken  to  insure  that  matters  unrelated  to  commercial  self-int«rest  be  presented 
at  appropriate  times  throughout  the  media  achedule. 

Provide  for  periodic  review  of  the  activities  of  broadcast  licensees  and  cable 
operators.  Those  who  administer  the  nation's  media  must  be  accountable  to  the 
public  they  are  licensed  to  serve.  Such  accountability  is  encouraged  by  requiring 
that  licenses  to  operate  be  reviewed  at  reasonable  periods  and  that  procedures  for 
the  renewal  and  granting  of  licenses  require  disclosure  of  all  pertinent  information 
and  full  participation  by  the  general  public. 

Strengthen  the  public  telecommunications  system.  Public  broadcasting  was 
brought  into  being  with  strong  support  from  the  labor  movement  because  it  was 
believed  that  it  would  provide  an  alternative  to  the  commercially  oriented  media 
which  dominates  the  airwaves.  We  reaffirm  our  belief  in  public  broadcasting  as  an 
antidote  to  this  monopolization  by  commercial  interests.  In  order  for  public  broad- 
casting to  perform  this  role,  however,  it  must  be  greatly  strengthened.  In  August, 
1977,  the  AFL-CIO  Executive  Council  adopted  a  report  of  its  Special  Committee  on 
Public  Broadcasting  which  recommended  ways  and  means  for  accomplishing  this. 

Paramount  among  these  suggestions  is  a  call  for  greatly  increased  funding  from 
sources  that  are  insulated  from  both  political  and  commercial  control.  The  report 
suggested  that  as  an  addition  to  present  funding  sources,  a  fee  be  imposed  on 
commercial  users  of  the  spectrum  and  that  the  income  derived  from  this  fee  be 
earmarked  to  support  public  broadcasting.  In  addition,  the  report  recommended 
that  corporate  contributions  be  limited  to  general  purpose  grants  only  and  that  the 
uoderwriting  of  specific  programs  be  barrM;  that  all  public  stations  receiving  feder- 
al support  must  be  governed  by  autonomous  boards  drawing  their  membership  from 
all  segments  of  the  population  that  the  station  is  licensed  to  serve;  that  steps  be 
taken  to  insure  that  sufficient  programing  time  and  money  be  devoted  to  encourag- 
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these  recommendations  and  frnds  them  as  valid  today  a 
Department  will  press  for  their  incorporation  in  future  r 
the  public  broadcasting  system. 

Because  these  issues  are  of  major  importance  to  all  of  labor  and  every  citizen,  the 
DPE  UTgeB  the  AFL-CIO  Executive  Council  to  continue  its  special  committee  on 
Pubhc  Broadcasting  and  expand  its  mission  to  include  matters  pertaining  to  the 
governance  of  the  nation's  telecommunications  system. 


a  the  exchange  and 


.    .  3  participate  fully  in 

this  debato. 

We  are  enpresaly  concerned  that  electronic  media  not  be  monopolized  by  one 
overriding  interest — the  selling  of  commercial  products,  services  and  corporate 
images. 

The  electronic  media  are  becoming  as  influential  in  shaping  the  lives  of  Ameri- 
cans as  schools,  political  parties,  and  national,  state  and  local  governments.  Any- 
thing that  can  arfect  the  general  public  on  such  a  scale  must  be  required  to  serve 
the  public  interest. 

It  is  not  enough  to  insure  the  right  of  station-owners  to  communicate  what  is  in 
their  self-interest,  without  the  legal  requirement  to  also  communicate  what  is  in  the 
interest  of  the  public.  Therefore,  the  AFL-CIO  will  insist  that  legislation  rewriting 
the  Communications  Act: 

(1)  Require  broadcast  licensees  and  cable  operators  to  serve  the  public  interest. 
The  concept  that  those  who  administer  the  communications  media  do  so  as  a  public 
trust  must  be  retained. 

(2)  Insure  that  the  media,  which  use  the  public  airwaves,  provide  opportunities  for 
a  balanced  presentation  of  views  on  controversial  issues. 

(3)  Offer  equal  access  to  media  facilities  to  candidates  for  public  office. 

(4)  Require  equal  employment  opportunities  in  the  telecommunications  industry. 
(51  Encourage  public  affairs,  public  service  and  news  programing  at  appropriate 

times  through  the  media  schedule. 

(6)  Provide  for  periodic  review  of  the  activities  of  broadcast  licensees  and  cable 
operators.  The  nation's  broadcast  media  must  be  accountable  to  the  public  they  are 
licensed  to  serve.  Procedures  for  the  renewal  and  granting  of  licenses  should  require 
disclosure  of  all  pertinent  information  and  encourage  full  participation  by  the 
general  public  in  the  licensing  process. 

(7)  Strengthen  the  public  broadcasting  system.  Public  broadcasting  should  provide 
an  alternative  to  commercially-oriented  media.  To  do  this  will  require  the  following 
action: 

(a)  Funding  for  public  broadcasting  should  be  greatly  increased  fi*om  sources  that 
are  Insulateo  from  both  political  and  commercial  control.  For  example,  a  fee  should 
be  imposed  on  commercial  broadcasters  and  the  income  earmarked  to  support  public 
broadcasting. 

(b)  Corporate  contributions  should  be  limited  to  general  purpose  grants  only,  and 
underwriting  of  specific  pro-ams  should  be  barred. 

Id  Public  stations  receiving  federal  support  must  be  governed  by  autonomous 
boards,  drawing  their  membership  from  all  segments  of  the  population  that  the 
station  Is  licensed  to  serve. 

<d)  Steps  should  be  taken  to  Insure  that  sufHcient  public  broadcast  programing 
time  and  resources  be  devoted  to  encouraging  and  supporting  American  talent  ana 
creativity,  and  more  done  to  encourage  instructional  applications  of  the  broadcast 

The  AFL-CIO  Executive  Council  will  continue  its  Special  Committee  on  Public 
Broadcasting  and  expand  its  mission  to  Include  matters  pertaining  to  the  gover- 
nance of  the  nation's  telecommunicatiooB  system. 

Senator  Ford.  Mr.  King? 

Mr.  King.  Thank  you,  Mr.  Chairman.  I  am  Robert  King,  senior 
vice  president  of  Capital  Cities  Communications  and  vice  cnairman 
of  the  Television  Board  of  the  National  Association  of  Broadcasters. 

I'm  grateful  for  the  opportunity  to  be  part  of  this  pfinel,  and  I 
have  a  short  statement. 


Digitized  by 


Google 


I  would  like  to  mention  several  matters  that  are  raised  in  either 
S.  611  or  S.  622  and  speak  about  one  other  issue  that  the  bills  do 
not  presently  address. 

Both  S.  611  and  S.  622  recognize  the  serious  issue  of  stability  that 
faces  television  broadcasters  today.  The  issue  is  serious  because 
periodiceilly  we  are  confronted  with  situations  such  as  the  WESH 
case  that  mean  the  FCC  and  the  courts  are  still  in  a  state  of 
uncertainty  as  to  the  proper  way  to  assess  comparative  renewztl 
challenges  under  the  law  as  it  has  developed  over  the  years. 

The  present  comparative  renewal  process  is  drawn  out,  time 
consuming  and  draining,  and  more  importantly,  seems  all  too  often 
to  be  concentrated  on  issues  that  refdly  have  nothing  to  do  with 
the  quality  of  service  provided  to  the  public  by  the  challenged 
licensee. 

Take  WESH  for  example.  There,  because  the  owners  of  WESH 
also  owned  interests  in  other  media  properties,  although  not  in  the 
same  community,  the  license  was  placed  in  jeopardy  no  matter  how 
well  the  station  had  served  the  people  of  its  community. 

Also,  although  WESH  had  done  a  fine  job  of  serving  its  commu- 
nity, the  court  of  appeeils  raised  serious  questions  as  to  whether 
that  performance  was  sufficient  to  gain  the  station  a  significant 
advantage  against  its  challenger. 

In  the  court's  view  only  superior  past  performance  would  consti- 
tute proof  that  the  station's  future  operation  would  be  better  than 
the  performance  promised  by  the  challenger.  We  believe  that  these 
conclusions  were  wrong  and  that  the  Congress  should  act  now  to 
clear  up  the  compsu-ative  renewal  problem. 

Both  S.  611  and  S.  622  address  these  problems  and  attempt  to 
deal  with  them  in  different  ways.  S.  611  would  prevent  the  Com- 
mission from  weighing  ownership  matters  where  the  Commission 
has  a  rule  of  general  applicability  governing  diversity  of  ownership. 

S.  622  would  permit  the  Commission  to  dispense  with  a  compari- 
son between  licensee  and  challenger  where  it  finds  that  the  li- 
censee has  substantially  met  the  needs  of  his  service  area  and  the 
operation  of  the  station  has  not  been  characterized  by  serious 
deficiencies.  Both  of  these  provisions  would  substantially  improve 
the  present  situation,  but  we  continue  to  believe  that  the  best  way 
to  solve  the  present  problems  is  to  do  away  with  the  comparative 
process. 

The  normal  renewal  process  which  includes  a  full  opportunity 
for  people  in  the  licensee's  community  to  file  petitions  to  deny  is 
certainly  adequate  to  allow  the  Commission  to  determine  whether 
the  broadcaster  is  operating  in  the  public  interest.  If  he  is,  then  his 
renewal  application  should  be  granted.  If  he  is  not,  then  a  new 
licensee  should  be  chosen  by  the  Commission. 

Challengers'  promises  would  no  longer  be  weighed  figainst  licens- 
ee's performances.  The  licensee's  service  to  his  community  would 
be  the  proper  focal  jwint  of  concern. 

On  another  subject,  both  bills  deal  with  cable  television  regula- 
tion. S.  611  would  allow  continued  regulation  of  cable  where  regu- 
lation is  necessary  to  preserve  local  broadcast  program  origination. 
However,  the  broadcaster  must  show  that  such  broadcast  service 
would  be  significantly  diminished  in  the  absence  of  the  rule  or 
regulation. 
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Mr.  Chairman,  we  don't  believe  this  process  can  work.  It  has 
been  our  experience  with  the  Commission  that  proceedings  such  as 
the  ones  contemplated  here  drag  on  and  on  for  years  and  years. 

We  would  suggest  to  you  that  by  the  time  the  proceeding  is  over 
a  vast  amount  of  service  could  be  lost  to  local  television  viewers  if 
the  economics  become  severe  enough,  as  well  they  might,  for  sta- 
tions in  many  smaller  markets  and  for  weaker  stations  in  larger 
markets. 

There  is  more  at  stake  here  than  the  profits  or  service  of  individ- 
ual broadcasters.  The  entire  system  by  which  television  pn^ram- 
ing  is  developed,  produced,  and  distributed  in  this  country  depends 
ultimately  on  the  ability  of  the  program  owner  to  control  the 
distribution  of  his  product. 

Under  that  system,  networks  compete  against  each  other  for 
programs;  stations  compete  against  each  other,  and  progreim  devel- 
opers have  a  chance  to  earn  a  return  on  their  investments.  With 
the  coming  proliferation  of  superetations  and  the  Commission's 
growing  propensity  to  do  away  with  rules  on  the  rights  of  cable 
systems  to  seize  and  use  distant  signals,  the  program  owner's  right 
to  have  some  say  over  what  others  will  do  with  his  property  is 
seriously  threatened. 

That  means  that  the  entire  programing  system  is  in  difficulty.  In 
the  long  run  its  ability  to  produce  fresh,  innovative  programing  for 
the  American  people  is  bound  to  be  impaired. 

But  the  answer  is  not  to  hold  long  and  inconclusive  hearings 
about  imponderable  future  events.  Every  time  the  Commission  has 
tried  that  approach  it  has  sunk  into  a  procedural  quagmire  that 
served  the  interests  of  no  one  and  brought  the  name  of  Govern- 
ment into  disrepute. 

In  the  final  analysis,  we  think,  there  have  to  be  some  basic 
ground  rules  that  reflect  fundamental  policy  on  what  is  important 
to  this  country.  We  think  that  the  ability  of  a  broadcfisting  system 
bfised  on  local  station  outlets  to  provide  both  local  service  and 
nationally  distributed  programing  is  a  factor  that  ought  to  be  given 
considerable  weight,  and  so  is  the  ability  of  the  programing  market 
to  function  fairly  and  eff'ectively  to  stimulate  program  development 
and  distribution. 

And  we  think  that  the  economic  studies  on  the  basis  of  which  the 
Commission  has  recently  concluded  that  you  can  eliminate  funda- 
mental elements  of  the  system  without  doing  it  any  serious  harm 
are  simply  in  error  and  illogical. 

As  a  result  we  would  suggest  that  the  approach  of  S.  622  is 
greatly  to  be  preferred.  That  bill  properly  places  a  higher  empheisis 
on  the  maintenance  of  the  broadcaster's  local  outlet  function  than 
on  the  ability  of  cable  systems  to  ship  broadcast  signals  from  one 
part  of  the  country  to  another. 

But  we  are  not  wed  to  any  particular  structure  of  rules.  The 
signal  retransmission  consent  provision  embodied  in  the  House 
rewrite  bill,  H.R.  3333,  would  at  least  restore  to  the  program  owner 
the  control  over  his  own  product  that  is  critical  and  warrant,  we 
think,  very  serious  consideration. 

"The  heart  of  the  matter,  however,  is  the  need  for  a  clear  and 
reasonable  set  of  standards  that  will  let  broadcasting  and  cable 
compete  fiiirly  for  the  favor  of  the  public. 
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Mr.  Chairman,  thank  you  for  this  opportunity  to  appeeir  before 
you. 

Senator  Ford.  Senator  Goldwater  had  to  leave,  and  he  had  sever- 
al questions,  and  he  asked  that  I  submit  those  questions  to  you  for 
answers  in  writing. 

I  basically  have  no  questions  of  the  panel,  but  would  ask  that 
you  be  receptive  to  quwrtions  in  writing  that  might  be  sent  to  you 
in  the  near  future  about  other  things  in  the  bill. 

I  think  all  of  you  made  your  points  well,  and  basically,  I  have  no 
questions  on  what  you  have  sftid.  I  do  think  there  is  some  play  on 
words  about  the  sports  and  so  forth,  to  get  along  with  cable  and 
networks  and  the  local  outlets. 

We  all  understand  what  we're  trying  to  do.  I  do  appreciate  your 
testimony  and  thank  you  very  much. 

The  fmai  witness  today  is  Ned  Guthrie.  He  is  the  president  of 
Local  136,  American  Federation  of  Musicians.  He  is  accompanied 
by  Mark  Tully  Massagli.  Am  I  close? 

Mr.  Mabsagu.  On  target. 

Senator  Ford.  I've  been  getting  some  calls  from  Herbie  Hale 
ftvm  Kentucky,  and  I'm  going  to  pay  attention. 

STATEMENT  OF  NED  GUTHRIE,  PRESIDENT,  LOCAL  136,  AMERI- 
CAN FEDERATION  OF  MUSICIANS;  ACCOMPANIED  BY  HARK 
TULLY  MASSAGLI;  HENRY  KAISER;  AND  DIANE  MITCHELL 
Mr.  Guthrie.  Mr.  Chairman,  I'm  accompanied  today  by  the  gen- 
tleman on  my  right,  Mr.  Henry  Kaiser,  former  generiil  counsd  to 
the  American  Federation  of  Musicicms,  and  he's  here  to  assist  me 
in  case  there  are  some  techniCEil  questions  because  he's  very  femiil- 
iar  with  the  Lea  Act.  And  on  my  left,  extreme  left  is  a  live  exhibit; 
it's  roy  daughter,  Diane  Mitchell. 
Senator  Ford.  It's  obvious  you  improved  on  your  stock. 
Mr.  Guthrie.  That's  the  North  Carolina  in  her— I  want  to  yield 
to  my  colleague,  Mr.  Massagli,  who  wants  to  make  a  brief  state- 
ment. 

Mr.  Massagu.  Mr.  Chairman,  I  have  submitted  written  testimo- 
ny, and  additional  copies  are  available.  In  the  testimony  I  submit- 
ted— it  was  submitted  in  my  position  £is  the  president  of  the  musi- 
cian's union  of  Las  VegEis.  I'm  also  a  member  of  the  executive 
boEU'd  of  the  International  Federation  of  Musicians. 

I  am  one  of  those  several  himdred  members  of  the  grassroots 
movement  of  the  national  committee  to  repeal  the  Lea  Act.  lliat's 
the  purpose  for  my  presence  here  today. 
Senator  Ford.  You  don't  have  time  to  do  much  else,  do  you? 
Mr.  Massagu.  That's  about  it.  My  wife  addresses  me  as  "Dear 
sir  and  brother." 
Senator  Ford.  She's  a  member  of  the  union,  too. 
Mr.  Massagu.  That's  ri^ht. 

The  purpose  for  appeanng  today  is  that  I'm  here  in  the  position 
as  an  advocate  of  the  universal  language,  that  being  music.  Music 
is  something  that  can  be  understood  by  people  from  zdl  walks  of 
life  throughout  the  universe,  regardless  of  Eige,  color,  creed,  reli- 
gion. 

And  it's  transmission  of  music,  specifically  live  music,  that  is 
sometiiing  most  important  to  all  of  us. 
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I  venture  to  say  that  there  are  probably  more  radios  in  this 
country  than  there  are  television  sets.  When  ^u  stop  to  think 
about  now  many  are  in  each  of  your  own  individual  homes  and 
your  automobiles,  the  transmission  through  those  radio  sets  and 
the  impact  it  can  have  on  the  U.S.  citizens  and  the  people  across 
the  world  is  a  very  great  one. 

We,  the  professionals,  have  much  to  do  with  the  training,  both 
directly  and  indirectly  of  the  young  people  in  the  schools  through- 
out our  system;  we  train  them  in  the  area  of  music,  and  unfortu- 
nately, because  of  the  provisions  of  section  506,  we  come  to  a 
stopgap  proceeding  where  we  can  no  longer  help  them  to  display 
those  very  talents  they  have  develojied. 

I  will  not  go  cmy  further  at  this  time,  except  that  I  would  like  to 
say  that  we  can  help  to  some  degree  in  deregulation,  and  that, 
being  the  first  move,  ought  to  be  repeal  of  section  506. 

That  in  itself  would  oe  deregulation.  It's  unnecessary.  It's  cov- 
ered in  other  areas  of  the  law.  It's  working  against  the  best  inter- 
ests of  musical  abilities  and  personzdities  in  this  country. 

Thank  you. 

Senator  Ford.  Mark,  your  statement  that  was  submitted  will  be 
included  in  the  record  as  if  given. 

Mr.  Massagu.  Thank  you  very  much. 

[The  statement  follows:] 


Mr.  Chairman  and  committee  members,  my  name  is  Mark  TuUy  R  .    ..^__. . 

the  President  of  the  Musicians  Union  of  Las  Vegas,  Local  369,  American  Federation 
of  Musicians,  AFL-CIO, 

My  statement  today  is  for  the  purpose  of  speaking  in  favor  of  repeal  of  eectioD  606 
of  the  Communications  Act. 

In  my  position  as  President  of  my  local  union  I  have  first  hand  luiowledge  of  how 
section   506  (the   Lea   Act!   has   had   a   deleterious   impact   on   Nevada   muaicionB. 

Over  the  years  I  have  had  the  opportunity  of  speaking  at  area  Junior  high,  high 
schools  and  the  University  of  Nevada,  Las  Vegas  on  the  career  field  of  music  and 
collective  bargaining.  These  events  occur  either  during  career  days  at  the  Khools  or 
by  invitation  from  the  University, 

Those  interested  in  the  career  field  of  music  invariably  ask.  "What  can  the  Union 
do  for  me  if  1  join"?  In  response  to  that  question  1  advise  them  of  the  Union 
benefits,  obligations,  conditions  and  wages  and  the  like.  But,  next  I  must  advise 
them  that  because  of  the  laws  of  this  State  they  are  not  permitted  to  perform  in  the 
Las  Vegas  establishments  until  they  have  reached  their  2lBt  birthday  (except  in 
main  showrooms).  1  think  it  ia  easily  understood  that  a  single  young  musician  or 
group  of  young  musicians  would  not  be  employed  as  headline  or  supporting  act 
nerformers  in  Las  Vegas  main  showrooms  with  the  rare  exceptions  of  the  Osmond 
Family,  Jackson  Five  and  a  very  few  others.  The  next  question  is  "Well,  how  will 
we  be  heard  if  we  can't  perform  in  town  until  21"?  To  that  question  I  can  offer  no 
satisfactory  reply.  I  cannot  tell  them  that  the  Union  might  be  able  to  get  them  some 
"air  time'  because  under  the  Lea  Act  provisions  we  cannot  even  approach  the 
stations  to  tell  our  story.  To  further  compound  the  injury  the  stations  use  the 
recordings  we  have  made  as  our  own  replacement.  In  order  to  provide  a  vehicle  by 
which  these  musicians  can  be  heard  we  have  established  a  "showcase"  at  the  Union 
hall  where  booking  agents  and  talent  buyers  can  hear  these  otherwise  unknown 
groups. 

In  my  lectures  on  Collective  Bargaining  at  the  University  I  always  make  it  a 
point  to  raise  the  Lea  Act  prohibitions  as  it  is  the  only  example  I  know  of  that 
proscribes  Collective  Bargaining. 

Having  been  a  professional  musician  for  almost  30  years  1  recall  those  maiw 
times  within  that  period  that  a  radio  or  television  shot  would  have  made  a  signifi- 
cant difference  in  the  success  or  failure  of  a  group  I  would  have  been  performing 
with.  Moreover,  my  love  for  music  has  followed  through  to  my  two  sons,  ages  11  ami 
14,  each  of  whom  study  music.  My  wife,  an  excellent  vocalist,  has  also  encouraged 
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our  boys  to  continue  with  their  music  studies.  Whether  or  not  our  aons  will  follow 
careere  as  professional  musicians  we  cannot  say.  But  if  they  do.  end  the  Lea  Act 
provisions  remain,  they  too  will  be  denied  "air  time"  access. 

It  is  hoped  that  this  statement  will  be  accepted  in  the  spirit  in  which  it  is  written 
i.e.,  that  now  is  the  time  to  correct  the  wrong  that  has  b^n  done  and  open  the  "air 
waves"  in  the  public  interest  and  benefit  as  intended. 

Mr.  Guthrie.  I  would  like  to  say,  "Hello,  neighbor."  I'm  from 
Charleston,  Charleston,  W.  Va.,  and  I've  been  a  professional  musi- 
cian since  1929  when  I  started  out  in  Harlan  County,  Ky. 

My  first  broadcast  was  as  a  student  from  New  River  State  Col- 
lie, now  West  Virginia  Institute  of  Technol(^y  over  WOBU  in 
Charleston,  W.  Va.  The  college  wanted  to  broadcast  our  college 
classical  group,  inBtrumental. 

The  next  year  while  on  the  road  all  the  way  to  Harlan,  I  played 
with  Del  Willis  and  his  Kentucky  Nighthawks  in  southeastern 
Kentucky  and  Tennessee  in  what  those  residents  call  western  Vir- 
ginia— east  Virginia, 

I  played  over  a  little  radio  station  there  in  1929  over  the  top  of  a 
drug  store.  I  went  from  there  and  I  had  an  orchestra  here  in 
Washington.  I  played  over  WOL;  I  played  over  WJSV  back  in  the 
thirties. 

I  was  a  staff  member  of  WSM  in  Nashville,  Tenn,  I  played  on 
WCAU,  Philadelphia — you  name  them. 

I've  been  all  around;  I  know  what  I'm  talking  about.  This  Lea 
Act  when  it  came  into  being  stopped  live  music.  It  made  it  a  crime 
for  one  class  of  laborers  in  an  industry  which  is  really  entertain- 
ment, music,  to  bargain  collectively  effectively,  and  denies  freedom 
of  speech. 

It  enforces  slavery  and  involuntary  servitude.  It  prevents  access 
of  the  U.S.  citizen  to  display  his  wares  in  the  marketplace  of 
entertainment,  which  is  the  broadcEist  media,  unless  the  owner  of 
the  station  decides  that:  "OK,  I  want  to  talk  to  you." 

If  not,  we  are  prevented  legally  from  doing  this.  Now,  I  would 
venture  to  say  that  in  Pike  County,  Ky.,  and  Boyd  County  and  in 
Harlan,  where  they  dig  coal,  same  as  we  do  on  the  other  side  of  the 
Tug  River.  But  if  the  miners  there  on  their  job  were  told:  "You 
can't  even  talk  about  this  to  me.  I'm  a  coal  operator.  I  don't  want 
to  discuss  it.  I  have  a  Federal  law  that  says  you  will  be  in  violation 
of  a  criminal  code  if  you  want  to  stay  here  on  my  premises  tmd 
discuss  this  collective  bargaining  thing." 

And  this  happens  in  the  radio  stations.  In  1946,  when  at  the 
time,  we  had  throughout  the  Nation,  in  the  neighborhood  of  2,975 
musicians  employed  as  staff  members  at  better  than  355  of  the 
almost  700  commercial  stations— at  that  time  these  stations  had 
contracted  with  these  musicians  to  work  there. 

It  W£is  a  way  of  life,  same  as  stenographers,  janitors,  electricians, 
bookkeepers. 

After  the  Lea  Act,  it  came  to  where  it's  come  now  where  you  still 
have  radio  station  bookkeepers,  stenographers,  salesmen,  all  that, 
but  they  don't  have  any  musicians. 

And  this  is  all  because  of  this  law  that  made  it  a  Federiil  crime 
to  use  any  kind  of  meeins,  by  threats,  or  implied  threats,  or  by  any 
other  means,  a  Federal  crime  punishable  by  $1,000  fine  and  1  year 
in  a  Federal  penitentiary. 
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Now,  this  young  lady  sitting  over  here  on  the  side  of  me  is  Diane 
Mitchell;  she  was  educated  in  South  Carolina  at  Anderson  to 
become  a  professional  musician  and  organist,  and  she  grew  up — it 
WEis  in  the  early  sixties — she  was  still  able  to  play  on  the  television. 

The  particular  station  I'm  going  to  talk  about,  she  played  on  this 
program,  was  the  Sleepy  Jeffers  Hour.  They  got  a  new  station 
manager  who  came  over  from  Atlanta,  and  he  took  over  the  sta- 
tion. 

He  proceeded  to  fire  all  of  the  live  talent.  He  cut  out  three 
shows,  three  1-hour  shows.  This  was  seven  musicians  that  worked 
there  for  better  them  12  years  on  this  show,  and  he  just  suddenly 
stopped  it. 

Now,  Sleepy  Jeffers  had  a  wholesome-type  pn^ram;  he  doesn't 
play  in  nightclubs,  and  he  depended  on  this  exposure  and  this — his 
freedom  of  expression  to  promote  himself  the  same  as  everybody 
else  did  on  the  station. 

So  it  was  absolutely  necessary  that  he  continue.  He  went  out  and 
he  sold  a  half  hour  program.  He  came  back  to  the  station,  and  he 
said:  "I  can  get  $650  for  a  half  hour,  and  how  much  do  you  WEUit 
for  these  four  sponsors  for  a  half  hour?" 

The  station  manager  said:  "I  want  $550." 

He  [Sleepy]  said:  "That  leaves  me  $100  to  pay  the  band.  I'll  go 
see  the  union  and  see  what  we  can  do  about  it. ' 

He  came  to  me  and  I  said:  "Well,  if  that's  the  best  you  can  do, 
the  executive  board  will  OK  that  and  you'll  get  your  contract." 

He  [Sleepy  Jeffers]  took  the  contract  back  to  the  manager  and  he 
said:  "I  refuse  to  sign  that  kind  of  contract.  I'm  not  going  to  sign 
any  of  your  contracts." 

Sleepy  said:  "I  have  to  have  a  contract.  It's  our  bylaws." 

He  [Sleepy  Jeffers]  came  back  and  he  said:  "I  don't  know  what  I 
cem  do."  And  I  said:  "I  will  call  the  manager." 

So  I  called  the  gentleman  and  he  informed  us  that  he  wasn't 
going  to  8^  any  kind  of  contract,  regardless  even  if  Sleepy  had 
produced  this  revenue  for  him.  And  if  I  tried  to  make  him  sign  the 
contract,  his  words  were:  "If  you  try  to  make  me  sign  this  contract, 
I'll  fire  Sleepy  and  it  will  be  you  and  your  union's  fault  that  Sleepy 
loses  his  job.' 

"Furthermore,  I  will  replace  him  with  reruns  of  the  Beverly 
Hillbillies,  and  that  program  will  only  cost  me  $26." 

So  with  that  kind  of  threat,  I  said:  "Sir,  you  know  about  the  Lea 
Act,  don't  you?" 

And  he  siiid:  "Yes,  I  know  about  the  Lea  Act." 

And  that  ended  it. 

And  I'll  tell  you,  Mr.  Ford,  Chairman  Ford 

Senator  Ford.  That's  the  best  compliment  I've  had  in  a  long 
time.  Call  me  "mister." 

Mr.  Guthrie.  Thamk  you.  Well,  I  called  you  neighbor. 

Senator  Fobd.  Well,  that's  all  right.  I've  had  mister  and  neigh- 
bor. You're  almost  heaven. 

Mr.  Guthrie.  I'll  talk  to  Senator  Byrd  about  that. 

Senator  Ford.  He's  a  member  of  your  union. 

Mr.  Guthrie.  He  sure  is.  He's  a  fine  musician,  a  member  of  our 
union,  and  I  want  to  say  that  if  Sleepy  or  Senator  Byrd,  for  that 
matter,  had  said:  "Ned,  let's  you  and  I  go  back  there  to  that  radio 
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station  and  talk  to  that  gentlemeui,"  both  Senator  Byrd  and  Ned 
Guthrie  would  have  then  committed  a  felony  by  conspiring  to 
defeat  a  Federal  statute,  which  is  a  misdemeanor  in  the  first  place, 
and  a  penalty  up  to  $5,000— from  $1,000  to  $5,000  fine  because  of 
its  felonious  nature,  and  5  years  in  jail. 

Now,  with  that  kind  of  a  dagger  [winted  at  us,  our  group  back  in 
the  forties  had  to  back  off,  ana  the  result  of  it  has  been  eilmost  the 
total  elimination  of  live  talent.  On  the  radio  station  that  I  played 
on  in  Nashville,  day  after  day — five  musicians.  We  had  a  staff  of  32 
in  one  group  and  12  in  another,  in  the  years  that  I  was  there.  They 
have  about  seven  musicians  playing  that  morning  show  on  TV,  and 
that's  all  there  is,  other  than  musicians  that  Doc  Severinsen  uses. 
There's  no  broadcasting  from  New  York  City  today.  They're  no 
better  off  than  Charleston,  W.  Va.,  or  Pike  County  or  PikevUle,  Ky. 

Now,  I  suggest  to  you  that  I'm  mindful  that  you're  here  consider- 
in£  deregulation  under  S.  611  and  S.  622,  and  neither  of  those  bills 
address  themselves  to  this  labor  problem.  And  we  appreciate  very 
much  that  we're  here  and  we  appreciate  the  fact  that  Mr.  Golodner 
of  the  AFL-CIO— that  the  AFL  has  endorsed  us. 

They  passed  a  resolution  for  the  second  time,  mind  you,  and  we 
are  not  here  as  representatives  of  the  American  Federation  of 
Musicians.  They  are  for  us,  and  by  convention  action,  they  will 
help  us.  I  have  parents,  teachers,  educators,  presidents  of  colleges 
who  wanted  to  be  here  today,  but  in  12  minutes  time  it  is  hara  to 
tell  what  happened  over  the  last  33  years. 

Why,  sir? — and  how  dare  the  Congress,  the  1979  Congress  of  the 
United  States  deprive  me  and  my  daughter  over  here  and  her 
students  and  her  12-year-oId  daughter,  my  granddaughter,  who  is 
an  exceptional  talent,  Virginia  Mitchell,  from  the  opportunity  of 
expressing  themselves  on  the  television,  on  the  radio  and  in  their 
local  communities  to  the  exclusion  of  the  syndicated  programs  that 
come  out  of  Nashville  and  out  of  Bakersfield,  Calif.  How  dare  they 
do  this  to  us? 

We're  U.S.  citizens,  and  I  ask  this  committee  to  consider  that  we 
have  a  Taft-Hartley  law  to  regulate  us  the  same  as  other  crafts, 
other  people.  Ijet  we  musiciems —  we  are  loving  people.  We  don't 
hate  people.  We  won't  give  people  trouble. 

We  re  here  to  create  happiness.  Allow  us  the  same  access  to  our 
marketplace  as  you  allow  a  plumber  to  his. 

Sir,  I  thank  you. 

[The  statement  follows:] 

Statement  of  Nkd  H.  Guthrie,  President,  Local  136,  AFM 

M^   name   is  Ned   Guthrie.   I   am   President  of  the   Charleston,   West  Virginia 

Musicians  Union  and  also  Chairman  of  the  National  Committee  for  Repeal  of  the 

Lea  Act.  That  committee  is  a  grass  roots  organization  composed  of  musicians,  actors, 

educators,  concerned  parents  and  citizens. 

I  am  here  today  to  ask  that  a  Federal  law,  which  has  been  on  the  books  for  33 
years  and  58  days,  be  done  away  with.  It  is  the  Lea  Act,  commonly  referred  to  as 
the  Anti-Petrillo  Law.  It  is  Section  506  of  the  Communications  Act  of  1934  added  as 
an  amendment  on  April  16,  1946.  This  Federal  law  prevents  musicians  and  artiste 
in  all  50  states,  Puerto  Rico,  the  Virgin  Islands  and  the  island  of  Guam  from 
puisuing  their  profession  in  the  same  constitutional  manner  that  other  crafts  enjoy 
in  their  labors.  The  reason  for  this  is  that  the  Lea  Act  pertains  to  the  broadcasting 
industry  alone.  It  sets  up  criminal  penalties  for  a  class  of  laborers  in  one  industry 
(Uie  broadcasting  media)  for  acts  that  are  legal  and  justifiable  for  laborers  in  other 
induBtriea. 
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The  broadcasting  media  is  the  showcase  and  marketplace  for  ent«rtainment 
Musicians  and  artists  are  entertainers.  Local,  or  if  I  may  suggest,  native  miuiciaiU 
are  ent«rtainere  and  must  present  their  wares  and  talents  on  a  local  basis  in 
competition  with  programming  that  is  taped  and  automated  in  Nashville,  Tennea- 
see.  Bakersfleld,  C^litornia  and/ or  Great  Britain,  then  shioped  to  West  Virginia  and 
other  states  and  then  played  on  broadcast  stations  to  tne  exclusion  of  local  live 
talent  or  local  recorded  talent.  In  such  a  situation,  it  is  impossible  for  the  local 
musicians  to  compete  with  this  type  of  prt^amming  due  to  tne  restrictions  of  tlw 
Lea  Act. 

Station 

program  our  station."  or  "We  have  a  Federal  license  and  we  don't  have  to  discuas 
the  music  or  musicians  that  we  use." 

Thus  in  a  government  regulated  businesB  area,  we  are  denied  freedom  of  speech 
and  freedom  of  expresssion  of  our  talents. 

Requirements  and  standards  set  forth  by  the  FCC  in  licensing  broadcasting  sta- 
tions oased  on  the  phrase:  "The  licensee  will  operate  in  the  public  interest,  conven- 
ience and  necessity  in  the  community  in  which  the  licensee  serves." 

In  1974.  30  years  after  the  passage  of  the  Lea  Act.  Sleepy  JetTers,  a  member  of 
Charleston  Musicians  Union,  Local  13G,  had  a  seven-piece  country  and  western 
band,  all  family-type  entertainment.  He  was  doing  a  one-hour  program  in  the  early 
morning,  5  days  a  week.  Just  about  all  of  southern  West  Virginia  viewers  watched 
him  and  especially  the  youngsters  in  the  viewing  area,  because  he  portrayed  a 
character  Uncle  Wilhe,  both  musical,  comical  and  homespun.  I  described  him  uiualy 
because  his  prc^am  was  part  of  the  life  of  the  many  southern   West   Virginia 

An  out-of-state  organization,  the  Rollins  Corporation  from  Atlanta,  had  recently 
purchased  the  TV  facility  WCHS-TV  and  installed  a  new  manager.  This  msiu«er 
proceeded  to  do  away  with  live  talent  programing  which  included  the  Sleepy  Jefleis 
Hour  and  the  two  other  live  daily  show — the  Romper  Room  and  the  Jackie  Oblinger 
Show.  The  latter  frequently  gave  exposure  to  local  talent. 

Rather  than  completely  lose  out  on  his  air  time,  band  leader  Jeffers  found 
sponsors  himself  for  a  30-minute  show  once  a  week  on  Friday  evening  and  arranged 
for  four  co-sponsoring  advertisers  to  pay  for  the  advertising  air  time.  As  required  in 
our  procedures,  an  orchestra  leader  must  work  by  contract.  The  new  station  man- 
ager refused  to  s^  the  Union  contract  and  Jeffers  asked  me  what  could  be  done. 

1  spoke  to  the  TV  station  manager  and  he  informed  me  that  he  would  not  sign  a 
Union  contract  and  that  if  I  tried  to  make  him  sign  it,  he  would  use  reruns  of  the 
Beverly  Hillbillies  and  stated  that  that  would  onlv  cost  him  $26  and  use  that  on  the 
show  instead  of  the  musicians.  (This  even  thougn  Sleepy  Jeffers  had  arranged  for 
the  advertisers.) 

When  the  station  manager  threatened  to  do  this,  I  replied  to  him.  "Sir,  you  know 
about  the  Lea  Act,  don't  you?"  His  final  statement  came  to  me  immediately  and  it 
was,  "Yes,  I  know  about  the  Lea  Act."  This  ended  our  negotiations  and  under  the 
Lea  Act.  I  had  to  back  off.  From  that  point  on,  I  would  have  been  in  violation  of 
part  A  of  the  Lea  Act  which  makes  it  a  Federal  crime  to  continue  the  argument 
with  a  broadcaster  against  his  will.  I  would  have  been  subject  to  a  Jl.OOO  fine  and  1 
year  in  the  Federal  penitentiary.  If  I  had  then  called  Sleepy  Jeffers  on  the  tele- 
phone and  said,  "Let's  go  over  there  and  talk  to  him  again  about  this  contract,"  and 
Sleepy  would  agree,  we  would  both  be  guilty  of  conspiracy  to  break  a  Federal 
statute,  making  our  actions  felonious  and  the  criminal  sanctions  would  then  jump 
to  $6,000  fine  and  5  years  in  the  Federal  penitentiary  for  each  of  us.  I  would  have 
been  guilty  of  committing  a  felony  the  mmute  I  picked  up  the  phone,  and  gentle- 
men, that  is  ridiculous  here  in  the  United  States,  but  it  is  a  fact. 

I  am  submitting  in  my  formal  statement  exhibit  No.  1  which  is  pages  1  and  2  of 
the  Opening  Statement  of  Henry  Kaiser,  attorney,  who  represented  the  American 
Federation  of  Musicians  before  the  Supreme  Court  in  1974.  It  describes  how  the 
newspapers  and  the  National  Broadcasters  Association  throughout  the  nation 
banded  together  in  a  powerful  association  with  virtually  unlimited  funds  and  with 
direct  control  over  and  access  to  the  nation's  radios  and  newspapers,  the  m^or 
avenues  of  public  communication,  were  flrraly  resolved  to  smash  the  Musicians 
Union  for  the  simple  reason  that  it.  like  any  other  union  worthy  of  the  name,  was 
vigorously  attempting  to  preserve  and  extend  the  economic  welfare  of  its  members. 

Exhibit  No.  1  also  contains  a  statement  made  publicly  by  a  member  of  the 
National  Association  of  Broadcasters  in  October  1942,  Mr.  Samuel  Roeenbaum, 
President  of  radio  station  WFIL,  His  statement  was  republished  in  the  October  1942 
issue  of  the  trade  magazine  Broadcasting.  His  is  admitting  these  tactics  and  chastis- 
ing his  fellow  association  members.  (See  quotations.) 
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Elxhibit  No.  2  is  the  West  Vii^nia  Stiiry  which  documents  was  the  Sleepy  JefTers 
band  lost  its  em|iloyinent  and  went  into  extinction  and  under  the  Lea  Act,  wan 
denied  mutual  aid  and  protection  guaranteed  under  the  Fifth  and  Fourteenth 
Amendments  and  how  I,  as  his  representative,  was  denied  freedom  of  speech  by  not 
being  able  to  collectively  bargain  for  him. 

Musicians  and  actors,  as  a  class  of  laborers,  are  regulated  in  other  areas  of 
entertainment  by  the  Taft-Hartley  Law.  We  musicians  do  not  need  two  laws. 

The  Lea  Act  restrains  me,  as  a  Union  member,  an  individual  and  a  worker,  from 
peaceful  picketing,  persuasion,  from  withholding  my  services,  to  attain  goals  which 
are  recognized  as  le^timate  and  constitutional  goals  in  the  broadcasting  area  of  the 
entertainment  industry.  In  the  broadcasting  industry,  these  methods  are  peculiarly 
held  il!<^  for  me  to  obtain  the  legal  goal  of  job  security,  fair  wages  and  recogni- 

In  other  areas  of  entertainment,  I.  as  a  musician,  may  employ  there  same  meth- 
od3  justifiably  and  1  am  regulated  by  the  Taft-Hartley  Law,  the  same  as  all  other 


lite  Lea  Act  is  labor  law  and  has  no  place  in  Communications  legislation.  I  ask 
this  committee  in  considering  Senate  Bill  S.  611  and  Senate  Bill  S.  622  to  add 
Senator  Randolph's  Bill  S.  761  calling  for  outright  repeal  of  Section  506  of  the 
Communications  Act  of  1934  to  each  of  these  bills.  The  Lea  Act  is  ancient  legisla- 
tion, it  is  not  necessary  any  more  and  is  absolutely  out  of  place  in  the  Communica- 
tion r^ulations.  We  musicians  should  be  allowed  to  be  regulated  by  just  the  Taft- 
Hartley  labor  law  the  same  as  all  other  crafts. 

Even  though  the  Supreme  Court  held  that  the  enactment  of  the  Lea  Act  was 
within  the  power  of  the  Congress,  it  did  not  justify  or  attempt  to  justify  whe  wisdom 
of  the  law.  We  are  now  urging  this  committee  to  see  that  the  law  is  restrictive, 
discriminatory  and  totally  unnecessary  to  maintain  a  wholesome  and  healthy  bal- 
ance between  the  musicians  union  and  the  broadcasters.  Indeed  unlike  the  1940's, 
the  pendulum  of  power  has  moved  away  from  the  Petrillo-dominated  Musicians 
union  and  is  now  bo  be  found  in  the  hands  of  wealthy  and  acquisitive  broadcasters. 
In  light  oir  this,  to  lat>el  as  a  criminal  act  against  broadcasters,  which  in  other  fields 
c^  laEor  management  relations  is  an  accepted  way  of  life,  is  incredible.  The  repeal  of 
this  act  will  go  far  toward  advancing  the  rights  of  musicians  to  function  freely,  but 
Dot  mprewively,  in  an  organized,  out  not  conspiratorial  manner,  to  achieve  by 
lawful  means,  and  not  by  violence,  and  threats  of  violence,  their  rights  to  mutual 
aid  and  protection. 

Tliank  you. 

[EXHIBIT  NO.  1] 

This  exhibit  is  page  1  and  2  of  the  Opening  Statement  of  Henry  Kaiser,  Attorney, 
who  represented  the  American  Federation  of  Musicians  before  the  Supreme  Court 
in  1947.  Page  1  is  his  description  of  how  the  newspapers  and  broadcasters  banded 
together  to  attack  Jimmy  Petrillo  and  try  the  musicians  in  the  press  before  the 
nation.  Page  2  is  a  documented  admission  by  a  member  of  the  National  Association 
of  Broadcasters.  Samuel  Rosenbaum,  president  of  WFIL  in  Chicago,  111,  that  this 
was  happening  as  early  as   1942.   After  33  years,  the  evidence  still   holds  true. 

Opening  Statement 


national  policy  on  labor  relations  in  the  radio  broadcasting  industry.  It  is,  rather,  a: 
expression  of  unrestrained  vindictlveness.  as  witness  the  vituperative  attacks  with 
which  the  Report '  and  debates  abound.  Congressional  discussion  even  sank  to  the 
low  level  of  making  derisive  sport  of  appellee's  proper  name. 

This  unreasoned,  bitter  assault  upon  a  labor  organization  of  some  300,000  citizens 
can  be  explained  only  as  the  expression  of  an  enraged  prejudice  that  has  been 
carefully  nurtured  and  spread  by  the  owners  of  the  broadcasting  industry  whose 
inordinate  profits  were  threatened  with  some  reduction  by  the  normal  demands  and 
activities  of  those  whose  training,  skill  and  energy  substantially  contributed  to  the 
SUCoesB  of  that  industry. 

These  owner«,  banded  together  in  a  powerful  national  association,  with  virtually 
unlimited  funds  and  with  direct  control  over  and  access  to  the  nation's  radios  and 
newspapers,  the  nu^or  avenues  of  public  communication,  were  firmly  resolved  to 


■  House  Report  1608,  T9th  Cong.,  2nd  Sew.,  i 
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smash  the  Musicians'  Union  for  the  simple  reason  that  it,  like  anv  other  unkm 
worthy  of  the  name,  was  vigorously  attempting  to  preserve  and  eitena  the  economic 
welfare  of  its  memben. 

The  method  they  adopted  was  an  elaborate  propaganda  '''""f'g"  of  abuse  and 
vilification  desimol  to  mflame  the  people  and  the  Congress  of  the  United  States 
and  thereby  enlist  the  severely  power  of  our  national  government  in  support  of 
their  efforts  to  perpetuate  their  dominant  economic  position.  "Hie  law  apprcmd  en 
April  16,  1946,  eloquently  attests  to  the  complete  success  of  their  well-laid  plans  and 
energetic  efforts. 

Let  one  of  their  own  members  describe  their  plans  and  tactics.  On  October  19, 
1942,  Mr,  Samuel  Rosenbaum,  the  President  of  Station  WFIL,  publicly  issued  a 
statement '  he  had  made  to  a  district  meeting  of  the  National  Association  of  Broad- 
casters, in  which  he  said: 

"We  have  engaged  counsel  to  master-mind  the  campaign  and  we  have  hired  a 
hi^h-presaurc  publicity  firm  which  is  inspiring  the  national  flood  of  news  stories, 
editorials  and  cartoons  against  Petrillo. 

"We  are  allowing  our  name  to  be  seriously  damaged  by  letting  it  be  used  in  a 
form  of  labor-baiting  and  labor-leader  smearing  which  is  a  relic  of  a  past  generatioD 
.  .  .  Billingsgate,  bi^e  and  bluff  are  no  longer  successful  weapons  in  a  Umor  nesoti- 
ation. 

"With  the  entire  press  of  the  United  States  at  our  disposal,  and  with  i 

branches  of  Government  lending  themselves  amiably  to  the  effort,  all  we  have  b 

able  to  think  of  is  to  attack  the  integrity  and  personal  characteristics  of  one  labor 
leader  who  happens  to  be  a  vigorous  and  outspoken  agent  of  his  craft. 

"There  are  deep-lving  economic  difficulties  to  be  met  in  this  controversy.  What 
have  we  contributed  toward  their  solution  .  .  .?  Not  one  constructive  thoiif^t  has 
been  uttered.  All  our  energy  has  been  concentrated  to  organize  a  l^al  and  newspa- 
per hue-and-cry.  The  only  remedy  we  have  proposed  is  tne  old  reactionary  slogan. 
Keep  everything  as  is.'  " 

[EXHIBIT  NO  2] 
[From  the  Inlenutionol  Miuidui.  June  1978] 

Thk  West  Viroinia  Story 
(By  Ned  H.  Guthne,  President,  Charleston  Local  136) 

In  February,  1974  Sleepy  JefTers,  leader  of  a  family-tjiw  country  music  band,  WM 
bying  to  renew  this  contract  for  a  live  television  show.  Sleepy  and  six  other 
Charleston  Local  136  musicians  had  performed  live  on  WCHS~TV  for  an  hour  each 
morning,  five  days  a  week,  for  better  than  ten  years.  The  musicians  were  paid  by 
the  TV  ^tion  and,  in  turn,  the  station  sold  s^ments  and  spots  to  local  advertisers. 

The  television  station  had  recently  been  purcnasedby  an  outof-town  conglomerate 
with  headquarters  in  Atlanta.  The  new  manager  discontinued  the  live  show  and 
recced  it  with  a  syndicated  sr  "- 

ne  family-type  entertainme  .,  ....      ...._.    .._ 

V  suitable  tor  personal  appearances  in  schools,  churches,  fairs,  sales  prmnotitxu 


The  family-type  entertainment  the  Sleepy  Jeffeis  Band  performed  live  o 

verv  suitable  tor  personal  appearances  in  schools,  churches,  fairs,  sales  pi 

and  arena  productions.  However,  as  Sleepy  Jeffers  put  it,  without  the  TV  Suuw, 
ttieir  persona]  appearance  possibilities  would  be  "dead."  So  he  went  to  work  ana 
sold  a  thirteen-week  run  of  his  TV  show  for  a  one  shot  weekly  30-minute  show — a 
far  cry  from  hisprevious  format.  He  rounded  up  the  advertisers  himself  at  $650 
gross  per  show.  The  TV  station  wanted  S550  for  each  show.  This  left  the  band  only 
llOO  per  show.  Local  136  okayed  the  scale  of  $100  Sleepy  Jeffers  presented  his  $100 
contract  to  the  TV  station  for  signature,  but  the  station  manger  refused  to  sign  the 
Union  contract.  This  in  spite  of  the  contracts  executed  by  Local  leaders  with 
previous  management  at  wCHS-TV.  (Local  136  has  a  By-Law  requiring  a  FsAbt- 
ation   contract  be   filed  with   the  Secretary  for  all   enga^ments,   including  TV.) 

Leader  Jeffers  brought  his  unsigned  contract  to  me,  his  Union  President,  and 
said,  "Ned,  1  don't  know  what  to  do.  The  station  manager  will  not  sign  the  contract, 
nor  will  he  sign  the  Federation-approved  Non-Syndicated  Local  Television  Station 
Videotape  Agreement.  1  have  everything  all  set  with  the  advertisers,  but  he  will  just 
not  sign  a  Union  contract."  I  replied  that  1  would  contact  the  station  manager  and 
explain  to  him  that  our  members  had  worked  there  for  ten  years  under  Union 
contract  and  that  we  had  enjoyed  a  good  relationship  during  the  live  shows.  1 
remarked  to  leader  Jeffers  that  this  shorter  program  beii^  videotaped  and  played 
back  the  following  day  requiring  a  Non-Syndicated  Local  TV  Station  Videotape 
Agreement  could  be  explained  satiafactorily. 


'Republished  in  the  Oct  26. 1942  iwue  of  the  trade  magazine  Broadcailim 


Digitized  by 


Google 


I  contacted  the  manager  of  WCHS-TV  and  discussed  the  matter.  The  station 
caaaager  was  cool  and  calculating  and  stated  to  me  that  he  would  not  sign  the 
cootnict.  Furthermore,  he  had  consulted  his  superiors  in  Atlanta  and  they  had 
advised  him  not  to  sign.  He  further  stated  to  me  that  the  Videotape  Agreement 
rtated  "an  ofTicial  of  the  Musicians  Union  has  the  right  to  be  present  at  the  taping 
KfluOD."  His  exact  words  to  me  were  "no  Union  agent  is  coming  into  my  studio  at 
any  time."  I  replied  that  during  all  of  the  previous  yean,  never  once  had  it  been 
neceaaajT  for  a  Business  Agent  to  check  the  band  at  the  TV  station.  I  remarked 
that  I  was  certain  we  could  continue  in  the  same  manner  and  again  asked  him  to 
sign  Sleepy's  contract.  The  station  manager  made  the  following  statement:  "I  will 
not  sign  a  Union  contract.  If  you  try  to  make  me  sign,  1  will  fire  Sleepy  JefTers  and 
it  witi  be  you  and  your  Union's  fault  that  Sleep  losee  his  job,  and  I  will  replace  him 
with  reruns  of  the  Beverly  Hillbillies  and  that  will  only  cost  me  $26.00  a  show."  I 
then  said  to  the  station  manager,  "Sir,  you  know  about  the  Lea  Act,  don't  you?  His 
final  statement  to  me  came  immediately  and  it  was  "Yes,  I  know  about  the  Lea 
Act"  TliiB  ended  our  negotiations  and  under  the  Lea  Act,  I  had  to  back  off.  From 
that  point  on,  1  would  have  been  in  violation  of  part  (a)  of  the  Lea  Act,  which  makes 
it  a  Federal  crime  for  me  to  argue  with  a  broadcaster  against  his  will  ae  that  has 
been  interpreted  by  the  U.S.  Supreme  Court  as  being  coercive  and  criminal  (if  a 
musician  argues  his  case  against  the  will  of  the  broadcaster).  Not  so  with  a  plumb- 
er^-not  so  with  a  stenographer— not  so  with  a  carpenter— just  a  musician.  Local  136 
was  then  reduced  to  allowing  Sleep  JefTers  to  assume  the  role  of  employer  of  the 
musicians  and  forced  to  allow  the  station  to  produce  this  program  without  any 
restraint  whatsoever  upon  the  use  of  the  tape,  as  allowed  in  part  (b)  of  the  Lea  Act 
and  denying  Sleepy  of  the  protection  of  collective  bargaining  and  a  signed  contract. 
To  oppose  die  station  further  would  subject  Sleepy  to  criminal  penalty  of  one  year 
in  Federal  Jail  and  31,000  fine.  If  I  would  agree  to  join  in  with  Sleepy  JefTers  and 
the  two  of  us  go  back  to  the  station  and  try  to  bargain  in  any  manner  against  the 
will  or  desire  trf  the  station  manager,  we  would  then  be  guilty  of  conspiracy  to  break 
a  Federal  statute  (the  Lea  Act)  and  we  would  both  be  committing  a  felony.  The 
penalty  would  then  jump  to  five  years  in  the  penitentiary  and  $5,000  fine. 

Senator  Fokd.  Thank  you  very  much. 

Senator  Randolph's  bUl,  S.  761,  about  the  only  thing  I  can  do  so 
that  the  committee  will  consider  that  part  of  it,  and  1 11  bring  it  to 
Uieir  attention  when  the  final  decisions  are  being  made  as  it  re- 
lates to  either  S.  611  or  S.  622 — I  can  promise  you  that  will  be 
done. 

I  can't  promise  you  anything  beyond  that. 

Mr.  GuTHRiB.  I  d  like  to  tell  you  this  in  response  to  your  query 
there.  The  House  Communications  Subcommittee  has  completely 
rewritten — they've  eiddressed  the  entire  1934  act,  and  we've  been 
4^  years  on  this  over  there,  and  Chairman  Heu'Iey  Staggers  has 
given  me  authority  to  use  his  name  in  any  way  I  want  to  because 
Uiey  want  the  deletion  of  the  Lea  Act. 

It's  l^Mr  l^pslation,  and  why  are  we  sitting  in  the  Communica- 
tions hearing? 

Senator  Ford.  Did  they  take  the  Lea  Act  out? 

Mr.  GuTHBiE.  Completely  out,  sir.  It's  deleted. 

Senator  Ford.  There's  a  difference  of  opinion  between  the  House 
and  ihe  Senate  as  it  relates  to  the  rewrite. 

Tbe  Senate  is  looking  at  the  1934  act  to  make  changes  in  it,  not 
oeoessarily  to  rewrite  the  total  act  of  1934.  So  there  is  even  a 
difference  of  opinion  eis  relates  to  both  sides. 

Since  the  Leia  Act  was  not  included  in  either  S.  611  or  S.  622,  and 
Senator  Randolph  has  introduced  it,  I  can  only  assure  you  that  it 
will  be  brought  up. 

I  noticed  on  one  of  the  television  stations  last  night  everybody 
walked  out  and  the  management  was  running  the  station.  I  got 
home  about  11  p.m.  to  watch  the  news  and  they  were  all  out 
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because  the  writers  were  not  receiving  their  fair  share  or  whatever 
it  might  be. 

In  your  position  as  related  to  the  new  station  manager  from 
Atlanta  coming  in  and  saying  that  Sleepy  was  going  to  be  replaced 
or  he  couldn't  accept  the  program,  did  you  have  any  ability,  if  the 
station  was  organized  or  not  orgemized? 

You  probably  had  no  ability  to  ask  him  to  wiilk  on  it  as  a  result 
of  this,  did  you? 

Mr.  Guthrie.  I  would  have  been  guilty  of  that  crime.  The  sinswer 
to  that  is  no,  sir.  The  answer  is  no. 

Senator  Ford.  OK. 

Mr.  Guthrie.  Were  you  suggesting  that  we  had  a  vested  interest 
in  this  rerun? 

Senator  Ford.  No,  no.  What  I  was  saying  was  where  he  was 
preventing  Sleepy  from  coming  on  and  as  a  member  of  your  organi- 
zation they  were  turning  him  down,  turning  his  program  down 
where  he  had  a  contract  and  had  gone  out  and  worked  on  it,  was 
going  to  get  $650;  and  did  you  have  the  ability  to  object  to  it? 

Mr.  Guthrie.  No,  sir,  I  didn't  have  the  ability  even  to  stand 
outside  that  station  with  a  sign.  If  this  were  WCHS  right  now,  he'd 
have  put  me  in  jail. 

Senator  Ford.  But  thank  goodness  it  isn't.  Except  we'd  both  go, 
wouldn't  we? 

Mr.  Guthrie.  We  sure  would. 

Senator  Ford.  And  play  gin  rummy. 

I  don't  believe  I  have  any  other  questions.  I  think  you  covered 
the  situation  very  well.  And  your  position  as  it  relat^  to  section 
506  called  the  Lea  Act,  I  think  you  have  strong  support  on  the 
House  side  as  it  relates  to  Harley  Staggers.  He's  a  very  fine  indi- 
vidual and  very  competent  and  carries  a  great  deal  of  strength  as 
it  relates  to  the 

Mr.  Guthrie.  May  I  say  something  else,  sir.  I  know  we're  over- 
time, but  I  waited  a  long  time  for  this. 

Senator  Ford.  All  right. 

Mr.  Guthrie.  There  won't  be  any — there's  no  organized  stations. 
There  can't  be  any  strike.  We  don't  have  any  place  to  strike.  When 
this  Lea  Act  was  passed  we  were  denied  the  ability  to  strike  to 
preserve  those  jobs. 

We're  not  talking  about  trying  to  strike.  We're  talking  about 
trying  to  get  in  to  sell  our  tomatoes  at  a  place  where  musicians  of 
our — I  know  about  "b"  flat  and  "c"  sharp  and  all  that,  but  I  don't 
know  about  these  laws;  I  know  we're  being  damned  discriminated 
against. 

Senator  Ford.  What  you're  saying  to  me,  Ned,  is  even  though 
you  might  have  the  ability  to  buy  an  hour  on  a  television  station, 
that  doesn't  mean  necessarily  that  they're  going  to  sell  it  to  you. 

Mr.  Guthrie.  That's  right. 

Senator  Ford.  And  what  you're  here  for  is  to,  one,  to  eliminate 
the  Lea  Act  and,  second,  have  the  ability  to  purchase  time  so  that 
you  can  display  your  wares,  as  you  refer  to  them,  which  is  the 
stfmdup  musician  on  the  air,  live,  without  being  recorded. 

Mr.  Gitthrie.  That's  right.  And  also  we  would  like  to  be  able  to 
get  our  recorded  music  on.  I  want  to  tell  you  this  one  thing.  I  want 
this  to  go  in  the  record,  that  the  manager  of  the  radio  station, 
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WKAZ  in  Charleston,  W.  Va.,  last  September,  I  think,  called  me  at 
the  union  office,  and  he  said:  "Ned,  one  of  your  boys  was  down 
here  and  just  left  the  station.  He  was  in  here  trying  to  get  me  to 
put  his  band  on  the  air  or  to  play  one  of  his  records.' 

I  said:  "Well,  who  was  it?" 

And  he  said:  "Well,  it's  Buddy  Davis." 

I  said:  "That's  a  good  group;  why  don't  you  do  it?" 

He  said:  "I  don't  have  time  to  discuss  things  like  that  with  him.  I 
thought  he  was  really  arrc^ant.  I  felt  like  throwing  him  down  the 
steps." 

I  said:  "I  wish  to  God  you  had." 

Now,  if  he'd  done  that,  I  could — I'd  have  had  a  law.  I  could  have 
done  something  about  it.  But  I  couldn't  do  emything  about  it.  I 
went  to  see  this  gentleman:  "How  come  you  won't  let  him  do  it?" 

He  said:  "There's  no  bands  in  this  town  that's  good  enough  to 
play  on  this  station." 

I  said:  "What  about  the  symphony  orchestra  that  you  play  in?" 
He  was  also  a  violinist — I  meem  a  violist. 

I  said:  "What  about  the  Charleston  Symphony  Orchestra?"  We 
did  two  CBS  broadcasts  station  to  stotion;  I  mean  150  stations  in 
1947  and  1948. 

Now  because  of  this  little  law  you've  got  you  let  some  joker  out 
in  Indiana  who  runs  some  sort  of  an  advisory  service  and  tells  you 
what  we  West  Virginians  wauit  to  hear.  And  that's  the  problem. 
It's  syndication.  They've  got  it  automated  now  to  where  they  can 
automate — I  suggest  what  you're  hearing  in  Kentucky  is  put  to- 
gether in  San  Fremcisco  by  people  who  go  out  and  get  records. 

And  they  make  a  completely  automated  program,  and  they  prob- 
ably sell  this  to  these  30  stations. 

Senator  Foed.  Well  you  take  a  look  at  an  operator  or  a  radio 
station  or  a  TV  station,  particularly  radio;  couldn't  they  just  walk 
out  on  the  street  and  talk  to  the  people  and  get  a  pretty  good  idea 
as  to  what  their  people  wanted  without  going  to  California  emd  let 
them  syndicate  and  send  it  to  them? 

Mb*.  Guthrie.  They  could  do  that,  but  then  that  would  disrupt  it. 
They  wouldn't  get  to  play  the  ones  that  they  want  to  play.  It  s  all 
tied  in,  BO  it  needs  to  be  investigated. 

Senator  Ford.  I  think  we  can  request  that.  We're  getting  close  to 
that. 

Mr.  GtnuRis.  It  reiilly  needs  to  be  investigated  because  at  the 
bottom  of  it  is  money,  and  I  won't  say  that  it  s  just  the  broadcast- 
ers, but  to  set  up  the  machinery  for  people  in  one  or  two  sections  of 
the  country  to  market  with  free  inventory — I  ran  a  music  store  for 
22  years,  and  the  Government  didn't  give  me  free  inventory. 

Now,  what  these  stations  are  selling  and  these  record  producers, 
what  they're  selling  is  promotion. 

And  if  you  were  selling  Kentucky  coal  and  I  wasn't  allowed  to 
sell  Virginia  coal 

Senator  Ford.  Kentuckians  wouldn't  think  that  was  a  bad  idea. 

Mr.  Guthrie.  I  understand  that.  I  think  most  of  the  people  in 
this  room  or  people  in  Washington  are  too  young  to  know  what  the 
Lea  Act  was  all  about.  And  I  talked  to  a  woman  yesterday  who 
said:  "I  was  only  7  years  old  when  the  Lea  Act  vras  passed.  How 
would  I  know?" 
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Senator  Ford.  I  don't  have  any  further  questions.  We  thank  you 
lady  and  gentlemen  for  being  with  us  today,  having  your  testi- 
mony. 

We'll  have  a  hearing 

Mr.  Guthrie.  Thank  you.  Senator. 

Senator  Ford  [continuing].  Tomorrow  morning  at  10  o'clock  in 
this  room. 

[Whereupon,  at  12:22  p.m.,  the  hearing  was  adjourned  to  recon- 
vene at  10  a.m.,  June  14, 1979.] 
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AMENDMENTS  TO  THE  COMMUNICATIONS  ACT 
OF  1934 


THURSDAY,  JUNE  14,  1979 

U.S.  Senate, 
cohbottek  on  comuebcb,  scknce,  and  transportation, 

Subcommittee  on  Communications, 

Washington,  D.C 
The  subcommittee  met  at  10  a.m.,  in  room  235  of  the  RuBsell 
Senate  Office  Building;  Hon.  Ernest  F.  HolUngs  (chairmeui  of  the 
subconuoittee)  presidi^. 

Senator  Hollings.  Good  momtng.  We  are  glad  to  resume  our 
hearings  with  the  diBtinguished  Senator  from  Wisconsin,  Senator 
Proxmire.  We  are  delighted  to  hear  fix>m  you,  sir. 

STATEMENT  OF  HON.  WILLIAM  PROXMIRE,  U.S.  SENATOR 
FROM  WISCONSIN 

Senator  Proxmire.  Thank  you  very,  very  much,  Mr.  Chairman 
and  Senator  Preseler.  I  appreciate  this  very  much. 

As  you  know,  I  have  introduced  in  each  of  the  last  three  Con- 
gresses l^islation  which  would  give  fuller  meaning  to  our  first 
amendment's  guarantee  of  freedom  of  the  press  by  abolishing  the 
fairness  doctrine  and  the  equal  time  rule. 

Last  year,  your  subcommittee  held  a  hearing  on  that  bill,  which 
is  known  as  a.  22,  the  First  Amendment  Clarifications  Act  of  1979. 

Today's  hearing,  of  course,  does  not  deal  directly  with  S.  22.  But 
your  current  consideration  of  S.  611  euid  S.  622  does  give  me  the 
chance  to  touch  briefly  on  some  of  the  mi^or  factors  which  have 
convinced  me  that  broadcasters  deserve  to  be  free  of  these  onerous 
restrictions  on  their  first  amendment  rights. 

I  hope  that  what  I  have  to  say  will  persuade  at  least  a  mEgority 
of  the  subcommittee  to  incorporate  the  key  provisions  of  S.  22  in 
whatever  bill  emei^es  from  your  deliberations. 

The  first  amendment  forbids  the  Congress  from  peissing  any  law 
that  might  diminish  our  right  to  have  a  free  press. 

But,  unfortunately.  Congress  has  passed  a  law  that  does  just 
that.  The  executive  and  judicial  brandies  have  supported  that  law. 

The  law  is  the  Communications  Act,  which  has  abridged  the 
rights  of  a  part  of  the  free  press. 

Oliier  means  of  mass  communication—newspapers,  magapnes, 
pamphlets,  books,  and  motion  pictures — have  kept  their  free  ipress 
rights.  But  not  broadcasting. 

First  amendment:  less  enective.  This  would  be  a  grave  omission 
under  any  circunistances.  But  broadcasting — radio  and  television — 
is  the  major  source  of  news  for  the  vast  majority  of  the  American 
people. 


Digitized  by 


Google 


The  latest  study  by  the  Roper  Organization  reveals  the  following 
conclusions.  When  asked:  "Where  you  usually  get  most  of  your 
news  about  what's  going  on  in  the  world  today,"  67  percent  of  the 
sample  cited  television,  20  percent  cited  radio,  while  49  percent 
named  newspapers. 

The  total  percentages  in  the  study  exceed  100  percent  because 
multiple  answers  were  accepted.  But  the  overall  finding  is  clear: 
Television  and  radio  are  way  out  front  £is  the  main  sources  of  news 
for  the  American  people. 

Yet,  because  of  governmental  controls  like  the  fairness  doctrine 
and  the  equal  time  rule,  broadcasters  are  second-class  citizens 
when  it  comes  to  first  amendment  rights. 

In  practical  terms,  this  means  that  our  first  amendment's  efTec- 
tiveness  is  greatly  diminished  when  it  comes  to  freedom  of  the 
press.  Obviously,  we  can  and  must  do  better. 

Denying  broadcasters  their  first  amendment  rights  is  wrong  for 
many  reasons.  I  wish  I  had  time  to  discuss  them  all.  But  in  the 
minutes  that  remain,  I  want  to  mention  five  of  the  most  important 
of  these  reasons. 

Unconstitutional  controls.  First,  Government  controls  like  the 
fairness  doctrine  and  the  equal  time  rule  are  unconstitutional. 
They  violate  the  first  amendment's  guaremtee  of  freedom  of  the 
press. 

Second,  this  kind  of  governmental  regulation  is  unnecessary. 
Newspapers  thrive  on  their  first  amendment  freedom.  They  have 
greatly  improved  without  censorship.  Why  not  broadcasters? 

The  fairness  doctrine  has  kept  radio  and  TV  from  providing  the 
kind  of  hard  hitting  dramatization  of  the  big  problems  facing  us 
that  could  make  American  democracy  feu*  more  interesting  and 
dynamic. 

On  the  other  hand,  newspapers,  operating  without  Government 
regulations  and  with  full  constitutional  freedom,  have  improved 
vastly  in  fairness,  objectivity,  accuracy,  and  relevance. 

Errors  and  excesses  can  still  be  found  on  the  pages  of  today's 
newspapers.  I  concede  that.  But  the  fact  remains  that  the  printed 
press,  overedl,  acts  responsibly. 

The  printed  press  of  this  country  has  accomplished  what  it  has 
because  it  has  not  been  controlled  by  the  Government.  Responsible, 
professional  newspaper  journalism  has  risen  out  of  necessity:  'To 
satisfy  demanding  readers.  And,  of  course,  it  has  also  come  about 
through  the  need  to  compete  with  the  nearly  instantaneous  deliv- 
ery of  news  by  radio  and  television. 

Television  and  radio  broadcasters  have  the  FCC  and  its  faimen 
doctrine  to  contend  with.  By  law,  they  must  be  fair.  Newspapers 
are  fair  without  governmental  control. 

Broadcasters  deserve  that  same  opportunity  to  be  free.  If  they 
get  it,  broadcasters  will  demonstrate,  as  newspapers  have  done, 
that  it  is  not  necessary  to  deny  freedom  in  order  to  gain  fairness. 

The  fairness  doctrine  has  not  stimulated  the  free  expression  of 
diverse  ideas.  Rather,  it  has  had  the  opposite  effect.  It  has  promot- 
ed the  sameness  of  ideas.  Stations  avoid  the  airing  of  controversial 
issues  because  they  fear  a  challenge  to  their  license  renewal  or 
expensive  litigation  resulting  from  a  fairness  complaint. 
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Broadcast  journalists  would  not  be  chilled  into  bleuidness  and 
■ameness  if  it  were  not  for  governmental  control  exercised  through 
the  FCC's  fairness  doctrine. 
Without  the  fairness  doctrine  there  would  be  more,  not  less, 
.    {ffograming  of  controversial  issues. 

(  A  fourth  issue  must  be  considered  when  one  talks  about  more 
i  freedom  for  the  electronic  media. 

H  Those  who  favor  continuing  governmental  regulation  of  the 
i  broadcasting  media  rely  on  an  argument  that  is  fast  becoming 
i  obsolete — the  so-called  scarcity  rationale. 

i      llie  argument  is  that  there  are  only  a  limited  number  of  TV 
i  channels  and  radio  frequencies.  So  the  Government  must  license 
I  those  who  can  broadcast  and  make  them  operate  in  the  way  Gov- 
ernment thinks  is  in  the  public  interest. 

But  is  this  true?  In  edmost  every  city  in  America — regardless  of 
size — there  are  more  television  signals  available  than  daily  newspa- 
pers. Moreover,  economic  pressures  make  it  nearly  impossible  to 
establish  a  daily  newspaper  in  a  community  where  one  already 

^KlstS. 

There  is  a  fifth  and  final  reason  why  denying  broadcasters  their 
first  amendment  rights  is  wrong:  It  is  dangerous. 

It  is  wrong  to  deny  broadcasters  their  first  amendment  rights 
because  a  free  press — and  that  should  include  free  broadcasters — is 
needed  to  protect  us  all  from  the  tyranny  of  Government  power. 

What  I  have  been  saying  can  be  reduced  to  this  simple  thought — 
why  not  take  a  chance  on  freedom? 

Mr.  Chairman,  I  have  been  talking  about — and  asking  for — the 
abolition  of  the  fairness  doctrine  and  the  equal  time  rule  for  both 
television  Emd  radio.  That  is  what  I  think  we  need  and  should  have. 

But  I  was  intrigued  by  something  I  saw  in  the  May  29,  issue  of 
the  Hall  Radio  Report,  which,  as  you  all  know,  is  a  weekly  publica- 
tion dealing  with  news  about  the  radio  broadcasting  industry. 

That  issue  quotes  Senator  Hollings  as  assuring  the  audience  at 
the  recent  Public  Radio  Conference  in  Washington  that,  and  I 
quote:  "We'll  be  deregulating  radio.  There's  no  question  about  it." 

Mr.  Chairman,  I  hope  that  is  an  accurate  quote.  And  if  so,  I 
commend  you  for  making  that  statement. 

The  data  that  I  have  here  that  I  am  skipping  over  reveal  that  a 
form  of  marketplace  competition  is  already  at  work  in  the  radio 
broadcasting  industry. 

For  example,  radio  stations  consistently  broadcast  fewer  commer- 
cials than  they  are  permitted  under  the  FCC  guidelines.  The  guide- 
lines are  not  needed,  in  other  words,  as  far  as  radio  is  concerned. 

Second,  radio  stations  far  exceed  the  required  6  percent  for  FM 
stations  and  8  percent  for  AM  stations  of  news  and  public  affairs 
programing. 

These  data  led  FCC  Chairman  Ferris  to  admit  that,  and  I  quote: 
"The  marketplace  is  outperforming  our  guidelines." 

Mr.  Chairmem,  this  is  the  very  point  that  I  want  to  emphasize.  It 
is  to  the  marketplace  that  we  can  and  should  look,  not  the  Govern- 
ment, to  provide  whatever  regulation  of  the  electronic  media — 
radio  and  television— may  be  needed. 

Unfortunately,  the  FCC  cannot  lift  the  burdens  of  the  fairness 
doctrine  and  the  equal  time  rule.  That  agency  is,  of  course,  restrict- 
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ed  by  law.  It  cannot  repeal  section  315  of  the  Communications  Act, 
which  prescribes  equal  time  for  candidates  and  contains  the  basis 
for  the  fairness  doctrine. 

But  let's  combine  the  FCC's  new  spirit  of  deregulation  with  the 
statutory  provisions  that  the  House  Communications  Subcommittee 
is  considering  and  go  forward  now,  at  the  very  least,  with  the 
abolition  of  the  fairness  doctrine  and  the  equal  time  rule  as  they 
apply  to  radio. 

The  success  of  that  move  will,  I  am  confident,  pave  the  way  for  a 
similar  deregulation  of  television. 

The  ultimate  winners  in  all  of  this  will  be  the  American  people, 
who  will,  at  last,  be  the  beneficiaries  of  a  more  fully  realized 
freedom  of  the  press. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Holungs.  Senator  Proxmire,  the  fundamental  difference 
can  be  pointed  up  in  several  ways.  One  way  lb  the  feel  that,  in  the 
very  beginning  of  your  statement,  about  the  free  press  and  the  free 
airways.  The  free  airways  are  not  free,  in  that  there  has  to  be  some 
kind  of  Government  regulations,  some  kind  of  governmental  occa- 
sion. Regulation  has  such  a  bad  connotation  that  immediately,  no 
one  listens  when  they  hear  it. 

But  the  fact  of  the  matter  is  that  it  was  the  broadcasting  indus- 
try that  asked  that  they  be  regulated.  I  am  talking  about  in  the 
early  twenties.  We  have  a  wonderful  history  that  many  of  us  in  the 
Senate  ought  to  read  and  study  very  closely,  because  they  came  en 
masse  to  these  hearing  rooms  and  asked  unanimously  that  Govern- 
ment come  in  and  do  the  allocating  of  the  spectrum. 

Once  allocated,  they  have  a  license  to  operate  for  3  years.  When 
we  say  deregulate,  we  say  we  don't  need  that  3-year  period,  we 
don't  need  that  ascertainment. 

But  in  no  instance  has  anyone  come  from  the  broadcast  industry 
and  said,  in  asking  for  deregulation,  that  they  be  exempted  in  a 
sense,  from  the  fairness  doctrine.  They  say  now:  "We  don  t  think  it 
is  necessary  because  we  are  going  to  adhere  to  it  and  we  think  it  is 
good,  and  the  broadcast  industry  is  responding  to  the  fairness 
doctrine."  The  fundamental  premise  is  that  the  airways  belong  to 
the  people  and,  yes,  that  is  freedom  of  speech.  Yes,  that  is  access. 
That  is  what  we  are  discussing. 

The  fairness  doctrine  says  on  subjects,  you  give  balance,  access  to 
the  other  side.  Admittedly  it  has  been  confused  and  abused  where 
some,  you  say,  promoted  a  sameness  of  ideas.  Stations  avoided  the 
airing  of  controversial  issues  because  they  fear  the  challenge  (rf' 
those  with  opposing  viewpoints. 

It  could  be  that  some  have  interpreted  the  fairness  doctrine  that 
way.  They  say,  well,  we  don't  have  to  bother  about  the  balance. 
That  is  administratively  burdensome,  and  what  we  will  do  is  just 
make  sure  we  won't  get  into  anything,  then  we  won't  have  to  fill 
out  that  form. 

But  that  isn't  resily  the  test.  The  test  is  whether  or  not  under 
the  Red  Lion  case,  not  the  freedom  of  the  broadcaster  to  speak  but 
the  freedom  of  everybody  here.  I  don't  have  a  broadcast  license  but 
I  have  freedom  of  speech  on  broadcasting,  the  very  principle  that 
you  are  talking  about  is  the  result  of  the  ffiimess  doctrine.  There 
are  only  so  many  stations  in  my  home  town.  If  we  have  all  that 
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competition  they  can  get  on  there  and  they  can  belabor  a  particu- 
lar point. 

We  might  get  on  the  SALT  subject.  They  can  nag  every  day  if 
SALT  is  good  or  SALT  is  bad.  I  might  take  an  opposing  view,  I 
have  freedom  of  speech.  That  is  the  freedom  of  speech  that  the 
Constitution  guarantees,  that  they  just  can't  preempt,  the  five 
stations  in  my  backyard  can't  all  go  one  way  and  nothing  be  heard, 
the  public  in  my  hometown  not  be  heard.  So  we  have  that  access 
there. 

You  have  it  coming  from  the  wrong  direction.  You  say  air  others 
and  excesses  can  still  be  found  on  the  pages  of  today's  newspapers, 
assuming  that  since  we  find  it  in  today's  newspaper,  that  the 
newspapers  have  set  a  bad  example  and  therefore,  the  Government 
policy  is  a  result  of  the  bad  example  by  the  newpapers.  That  is  not 
the  case. 

The  case  is  the  opposite.  We  weuit  that  freedom  of  speech  for 
everyone.  We  want  that  access  and  we  want  that  balance  on  these 
views.  The  fact  of  the  matter  is  that  we  have  jazzed  up,  everybody 
looks,  a  mEuority  of  the  people  now,  to  the  news,  not  to  the  newspa- 
pers. But  tj^ey  look  to  the  news  media,  the  broadcast  media,  both 
the  radio  and  in  TV,  knowing  that  there  is  reliability,  knowing 
that  there  is  freedom  of  speech.  There  is  no  freedom  of  speech  on 
the  editorial  page  in  any  paper,  I  can  tell  you  that.  I  can  tell  you 
before  picking  up  the  paper,  if  you  say  there  are  three  subjects 
covered.  Senator,  in  this  morning  paper  of  yours,  I  can  tell  you 
right  now  their  position  on  it.  You  name  it  any  time.  I  have  lived 
there  all  my  life  and  I  have  learned  how  emd  whether  to  read  or 
not  to  read.  That's  been  the  trouble. 

Now  the  stimulating  program  like  "60  Minutes,"  have  come 
about  through  the  leadership  of  the  broadcfist  industry  and  then 
they  know  if  they  really  put  a  dynamic  show  on.  malung  accusa- 
tions, that  freedom  of  speech,  that  you  and  I  both  want  to  protect, 
is  the  fairness  doctrine.  At  the  end  of  those  shows  and  beginning 
they  balance  them  off.  That  is  giving  credibility.  The  op  ed  psige 
didn't  appear  in  The  New  York  Times  before  broadcasting,  but 
rather  the  opposite  is  true.  The  fairness  doctrine  appeared  in 
broadcasting,  and  then  the  newsprint  media  and  New  York  Times 
saw  the  value  Euid  started  emulating  it. 

I  just  make  that  comment  because  we  go  into  this  every  year. 
And  the  persons  who  have  not  been  listening  to  these  witnesses  as 
we  have  over  the  months  now,  and  we  talk  to  all  the  broadcasters, 
IMg  newsmen  and  everyone  else.  It  sounds  like  something,  but  it 
really  is  a  responsibility  that  they  say  they  are  going  to  adhere  to. 
Tbey  don't  say  their  license  is  not  a  public  trust.  They  consider 
their  positions  and  responsibility  as  you  and  I  in  our  oMce.  They 
are  licensed  as  a  matter  of  public  trust,  so  when  I  said  deregula- 
tion, very  definitely  we  are  going  to  deregulate  ascertainment  and 
periodic  rehcensing  and  the  reports.  But  not  the  fairness  doctrine. 
That  is  fundamentel  to  you  ana  me. 

Senator  Proxmire.  Mr.  Chairman,  I  think  that  you  have  come  a 
long  way.  I  certainly  wholly  support  your  position  on  deregulation 
in  these  other  areas.  But  I  feel  very,  very  deeply  about  the  great 
importance  of  eliminating  the  fairness  doctrine,  euid  the  equal  time 


Digitized  by 


Google 


I  think  the  comparison  with  the  newspapers  is  a  good  compari- 
son. The  newspa[>ers  have  not  had  a  fairness  doctrine.  They  have 
not  had  eui  equal  time  rule  and  they  have  vastly  improved.  They 
are  far  better  papers  than  they  were  100  years  ago  or  50  years  ago 
or  30  years  ago. 

It  is  hard  to  find  a  newspaper  which  in  their  news  columns 
doesn't  try  to  be  objective  and  fair  and  balanced.  There  may  be 
some  excesses,  very  few.  You  are  right  about  the  editorial  page,  but 
you  and  I  would  eigree  that  after  all,  if  we  can  get  a  fair  break  in 
the  news  columns,  the  editorial  page  might  belong  to  the  newspa- 
per. Why  not?  Why  shouldn't  they  have  the  right.  Nobody  is  pro- 
posing taking  it  away  from  them;  if  they  were  they  wouldn't  get 
one  vote  in  the  Senate,  including  yours,  and  the  House,  for  that 
matter,  but  we  have  an  equal  time  rule  that  says  you  must  have  a 
balance,  you  must  have  equal  time  on  radio  and  television.  And 
who  determines  that?  The  Government  does,  the  GovemmenfB 
heavy  hand  does. 

I  say  we  don't  need  that  now,  certainly  don't  need  it  in  radio 
when  you  have  this  tremendously  broad  competition  which  ia  far 
greater  than  you  have  in  the  newspapers,  where  you  have  50  radio 
stations  in  New  York  and  3  newspaper  ownerships.  Where  you 
have  in  Milwaukee  10  radio  stations  and  1  newspaper  ownership. 
And  that  is  typical  of  most  of  our  big  cities.  You  have  the  competi- 
tion, you  have  the  numbers,  you  have  the  opportunity  for  various 
voices  to  be  heard,  and  it  seems  to  me  that  the  time  hfis  come 
when  we  should  take  the  wraps  off  and  the  limitations,  the  Govern- 
ment imposition  of  radio  and  television  all  the  way. 

I  think  part  of  it  really  is  the  fairness  doctrine. 

Mr.  HoLUNGS.  The  freedom  of  speech  is  determined  as  funda- 
mental. It  is  not  whether  you  have  so  much  competition  and  so 
much  freedom.  I  don't  own  that  newspaper.  You  can  start  any 
newspaper  you  want  any  time  of  day.  But  you  cannot  own  those 
airways  up  there. 

Senator  Proxmire.  You  start  a  newspaper  here,  provided  you 
have  a  $100  million  to  lose.  You  can't  start  a  newspaper  in  Wash- 
ington unless  you  have  something  like  that.  You  can  start  a  radio 
station  far  more  easily.  There  are,  as  you  know,  hundreds  of  fre- 
quencies available  that  nobody  heis  taken. 

Senator  Hollings.  We  just  had  testimony  yesterday.  I  wish  you 
would  have  been  here,  because  we  were  trying  to  open  up  the 
spectrum  and  break  down  to  clear  channels  so  you  could  get  more 
stations. 

We  had  broadCMters  appear  yesterday  in  opposition  to  it.  Oh,  no, 
they  don't  want  to  do  that.  They  don't  want  more  stations.  Go  ask 
the  NAB. 

You  have  to  sit  and  listen  to  these  hearings  and  recognize  the 
direction  from  which  all  the  deregulation  is  coming.  It's  not  coming 
from  the  broadcasters. 

They  say,  "We  own  the  airwaves  and  we  are  not  subject  to  really 
any  licensing  and  we  shouldn't  be;  emd  that  is  Government  bu- 
reaucracy, and  folderol  and  costs  a  lot.  We  have  a  public  trust,  of 
course." 

Incidentally,  don't  let  that  cable  TV  crowd  take  our  signal. 
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Senator  Proxmire.  May  I  say,  Mr.  Chairman,  that  it  is  awjully 
hard  to  find  an  industry  that  wants  to  be  der^ulated.  Trucking 
mdustiy  doesn't  want  it.  I  think  you  have  more  sentiment  in  this 
industry  for  deregulation  than  any  I  have  seen. 

There  are  a  few  in  the  industry  who  say  don't  r^ulate;  but  the 
overwhelming  m^'ority  in  the  broadcasting  industry  are  asking  for 
iler^ulation  and  certainly  support  S.  22,  my  bill. 

Senator  Hollings.  Senator  Goldwater. 

Senator  Goldwater.  Of  course,  I  don't  like  to  And  myself  on  the 
yiher  side  of  the  fence  from  my  chairman,  but  we  have  talked 
about  this  quite  often.  I  can  understand  his  views. 

My  bill  calls  for  the  elimination  of  the  fairness  doctrine  for 
radio.  It  doesn't  change  the  fairness  doctrine  for  television,  al- 
though I  am  not  opposed  to  elimination  of  the  fairness  doctrine  for 
television.  I  have  yet  to  see  any  evidence  that  the  fairness  doctrine 
Ices  anything  but  impose  a  hardship  on  the  owner  of  a  radio 
station. 

We  now  have  in  my  party  22  candidates.  You  know  some  of  them 
3Ut  others  you  have  never  heard  of.  At  the  present  time,  they  have 
the  right  to  ask  for  equal  time  with  John  Connally,  or  Ronald 
Eleagan.  If  you  get  22  people  asking  for  time  from  every  radio 
itation,  there  is  not  much  time  left  for  those  stations  to  make 
money. 

I  hope  we  are  able  to  come  up  with  a  bill  that  will  at  least 
sliminate  the  fairness  doctrine  for  radio.  Then  maybe  we  can  make 
advancements  on  television.  We  have  a  different  problem.  Bill,  on 
television. 

I  was  talking  yesterday  to  a  reporter  writing  on  this  subject.  I 
lon't  believe  anybody  who  ever  ran  for  public  office  got  kicked 
iround  as  much  as  I  did  by  the  press,  including  radio  and  televi- 
don.  So  aSter  my  campaign  was  over,  I  made  a  long  study  of  what 
vent  on. 

For  example,  I  asked  a  number  of  TV  commentators,  why  were 
hey  so  distasteful  to  my  views.  Well,  several  of  them  said,  "Look. 
!)on't  get  me  wrong.  I  am  a  Republican,  but  I  am  not  sure  what 
dnd  of  a  Republican.  And  every  time  your  name  comes  up  on  a 
elevision  show,  I  can't  prevent  my  eyes  or  my  mouth  from  show- 
ngit" 

Now  theoretically,  I  could  ask  for  equfd  time,  because  the  guy 
tut  happened  to  disagree  with  me  for  a  basic  philosophical  reason, 
md  showed  it.  So  it's  not  an  easy  thing. 

But  I  think  we  should  start  by  eliminating  it  in  radio,  and  then 
et's  see  what  the  next  step  is. 

Senator  Proxmire.  I  think  that  is  a  very  practiced  approach.  I 
vould  of  course  prefer,  as  I  say,  my  bill,  but  your  bill  certoinly  is 
nore  realistic  right  now. 

Senator  Goldwater.  Well,  I  thank  you  for  coming  up  here  and 
{iving  us  your  thoughts.  I  wish  we  could  get  more  of  our  brethren 
vho  have  to  live  with  this  darn  thing  to  come  up  here  and  tell  us 
what  tJiey  think. 

I  know  the  attitude  of  my  broadcasters  in  Arizona  is  totally 
>raxwed  to  it.  I  believe  that  is  true  in  the  State  of  South  Carolina. 

Senator  Proxmire.  Totally  opposed  to  the  fairness  doctrine  euid 
the  equal  time  rule. 
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Senator  Goldwater.  Yes.  I  have  asked  all  my  people,  "What  do 

you  want?"  They  all  want  to  get  rid  of  this  fairness  doctrine.  In 
fact,  if  you  want  to  know  the  truth,  they  would  like  to  get  rid  of 
political  advertising. 

Senator  Proxmire.  I  can't  go  quite  that  far. 

Senator  Goldwater.  Well,  believe  it  or  not,  they  don't  make  any 
money  when  Bill  Proxmire  or  Goldwater  buys  a  half  hour  or  15 
minutes,  or  2  minutes  time  on  television. 

Senator  Proxmire.  Kills  their  audience. 

Senator  Goldwater.  The  audience  turns  it  off. 

Senator  Proxmire.  That  is  right. 

Senator  Goldwater.  But  they  have  to  sell  prime  time,  and  th^ 
don't  want  to  sell  politicians  prime  time  beciause  it's  only  a  one- 
shot  deal. 

That  is  what  they  would  like  to  do,  forget  about  political  adver- 
tising. It's  something  to  think  about.  It's  iSae  Goodyear  breaking  up 
football  games  by  throwing  a  blimp  across  the  field. 

Senator  Holungs.  Senator  Pressler. 

Senator  Pressler.  I  am  in  general  agreement  with,  and  in  fact,  a 
cosponsor  of  Senator  Proxmire's  bill.  I  did  say  in  my  floor  state- 
ment that  I  was  concerned  about  the  fact  that  we  are  getting  fewer 
sources  of  news  and  entertainment  and  fewer  people  are  making 
decisions. 

Now,  I  know  that  in  retdio  there  is  a  great  deal  of  competition.  1 
am  not  at  all  afraid  of  deregulating  where  there  is  competition.  If 
one  radio  station  is  unfair  to  you  you  can  go  to  another.  Or  if  one 
radio  station  advocates  SALT,  another  may  well  oppose  it,  if  there 
is  competition. 

But  with  the  development  of  satellites,  superstations,  and  one  or 
two  dominant  wire  services,  David  Halberstam  points  out  in  his 
book,  "The  Powers  That  Be,"  that  there  are  a  small  group  of 
individuals,  very  well  meaning  and  not  in  anyway  acting  conspira- 
torial, who  because  our  economy  has  moved  in  that  direction,  make 
basic  decisions  that  very  heavily  influence  the  tone  and  the  empha- 
sis of  the  news. 

What  troubles  me  is  not  deregulating,  if  there  are  a  lot  of  play- 
ers in  the  act.  My  only  hesitation  is  in  markets  where  there  ia 
essentially  no  real  competition.  Of  course,  with  radio  I  believe  we 
have  real  competition. 

Senator  Proxmire.  If  you  could  just  respond  quickly  to  that 
Senator  Pressler,  I  think  you  have  an  excellent  point.  You  have 
that  problem  more,  however,  in  newspapers  than  you  have  in 
television. 

"That  is,  that  you  have  only  a  single  newspaper  ownership,  as  I 
say,  in  every  city  in  my  State,  and  probably  in  every  city  in  your 
State,  and  every  city  in  the  State  of  every  Senator  who  is  here. 
'They  have  been  able  to  handle  that,  I  think,  very  well,  and  Associ- 
ated Press  and  UPI  that  you  mentioned,  have  done  a  remarkable 
job  of  being  scrupulously  fair  to  both  sides,  and  not  omitting  any 
opinion. 

Once  in  a  while,  they  make  a  mistake,  of  course,  but  by  and 
large  I  think  the  wire  services  have  done  a  very  good  job,  a  better 
job  than  the  Government  could  do  in  trying  to  impose  its  judgment 
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That  is  why  I  think  even  in  the  big  areas  we  improve  the  situation 
by  knocking  out  the  Government's  ability  to  interfere. 

Senator  Pressler.  I  certainly  want  to  thank  you  for  your  com- 
ments. I  am  very  supportive  of  deregulating  wherever  we  can  and 
we  appreciate  your  testimony. 

Senator  Proxmire.  Thank  you  very  much. 

[The  statement  follows:] 

Statement  op  Hon.  William  Pkoxmirb,  U.S.  Senator  From  Wisconsin 

Mr.  Chairman,  I  appreciate  the  opportunity  to  sp;«ar  before  you  this  morning  to 
discuss  mv  views  on  the  so-callea  Fairness  Doctrine  and  the  equal  time  rule. 

As  you  know,  I  have  introduced  in  each  of  the  last  three  Congresses  legislation 
which  would  give  fuller  meaning  to  our  First  Amendment's  guarantee  of  freedom  of 
the  press  by  aiMlifihing  the  Fairness  Doctrine  and  the  equal  time  rule. 

Last  year,  your  Subcommittee  held  a  hearing  on  that  bill,  which  is  now  known  as 
S.  22,  the  First  Amendment  Clarification  Act  of  1979. 

Today's  hearing,  of  course,  does  not  deal  directly  with  S.  22.  But  your  current 
consideration  of  S.  611  and  S.  622  does  give  me  the  chance  to  touch  briefly  on  some 
of  the  major  factors  which  have  convinced  me  that  broadcasters  deserve  to  be  free 
of  these  onerous  restrictiona  on  their  First  Amendment  rights. 

I  hope  that  what  I  have  to  say  will  persuade  at  least  a  majority  of  the  Subcommit- 
tee t«  incorporate  the  icey  provisions  of  S.  22  in  whatever  bill  emerges  from  your 
deliberations. 
Free  press  rights 

The  First  Amendment  forbids  the  Congress  from  passing  any  law  that  might 
diminish  our  right  to  have  a  free  press. 

But,  unfortunately.  Congress  has  passed  a  law  that  does  just  that.  The  executive 
and  judicial  branches  have  supported  that  law. 

The  law  is  the  Communications  Act,  which  has  abridged  the  rights  of  a  part  of 
the  free  press. 

Not  everyone  recognizes  that  broadcasting  is  a  part  of  fhe  press.  If  they  did,  there 
would  be  little  to  argue  about.  The  need  to  maintain  the  freedom  of  the  printed 
press  has.  in  general,  not  been  attacked. 

Other  means  of  mass  communication — newspapers,  magazines,  pamphlets,  books, 
and  motion  pictures — have  kept  their  free  press  rights.  But  not  broadcasting. 
First  amendment:  Less  effective 

This  would  be  a  grave  omission  under  any  circumstances.  But  broadcasting — radio 
and  television — is  the  major  source  of  news  for  the  vast  majority  of  the  American 

TTie  latest  study  by  The  Roper  Organization  reveals  the  following  conclusions. 
When  asked  "where  you  usually  get  most  of  your  news  about  what's  going  on  in  the 
world  today,"  67  percent  of  the  sample  cited  television,  20  percent  cited  radio,  while 
49percent  named  newspapers. 

"Die  total  percentages  in  the  study  exceed  100  percent  because  multiple  answers 
were  accepted.  But  the  overall  finding  is  clear:  television  and  radio  are  way  out 
fVont  as  the  main  source  of  news  for  the  American  people. 

Yet,  because  of  governmental  controls  like  the  Fairness  Doctrine  and  the  equal 
time  rule,  broadcasters  are  second-class  citizens  when  it  comes  to  First  Amendment 
rights. 

In  practical  terms,  this  means  that  our  First  Amendment's  effectiveness  is  greatly 
diminished  when  it  comes  to  freedom  of  the  press.  Obviously,  we  can  and  must  do 
better. 

Denying  broadcasters  their  First  Amendment  rights  is  wrong  for  many  reasons.  1 
wish  I  had  time  to  discuss  them  all.  But  in  the  minutes  that  remain,  I  want  to 
mention  five  of  the  moat  important  of  these  reasons. 
Unconstitutional  controls 

First,  governmental  controls  lilce  the  Fairness  Doctrine  and  the  equal  time  rule 
are  unconstitutional.  They  violate  the  First  Amendment's  guarantee  of  freedom  of 
the  press. 

Second,  this  kind  of  governmental  r^ulation  is  unnecessary.  Newspapers  thrive 
on  their  First  Amendment  freedom.  They  have  greatly  improved  without  censor- 
ship. Why  not  bntadCBstere? 

More  and  better  professionalism  has  been  demonstrated  in  recent  years  in  broad- 
cast journalism.  Professionalism  means  that  there  is  less  bias  in  news  coverage. 
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than  contrasting  opinions  are  aired  when  it  comes  to  editorializing,  and  that  opinion 
and  news  are  clearly  separated. 

But  isn't  that  what  the  Faimeaa  Doctrine  seeks?  Unfortunately,  it  has  not  worked 
that  way.  Rather,  the  Fairness  Doctrine  hae  kept  radio  and  TV  from  providing  the 
kind  of  hard-hitting  dramatization  of  the  big  problems  facing  us  that  could  make 
American  democracy  far  more  interesting  and  dynamic. 

On  the  other  hand,  newspapers,  operating  without  government  regulations  and 
with  full  constitutional  freedom,  have  improved  vastly  m  fairness,  objectivity,  accu- 
racy, and  relevance. 

Progress  by  newspapers 

Clearly,  newspapers  have  come  a  long  way.  Today,  many  newspapers  carry  oi>«d 
pages.  Most  newspaper  editors  try  to  make  their  news  columns  unbiased  and  infor- 
mative. And  when  an  error  is  made,  it  is  usually  corrected.  In  fact,  more  and  more 
newspapers  are  clearly  labeling  corrections^and  they  are  doing  it  voluntarily. 

In  what  other  ways  have  newspapers  become  more  fair  and  unbiased?  Here's  how; 

For  one  thing,  by  expanding  their  coverage.  There  was  a  time — not  too  long  ago— 
when  we  could  not  read  stories  about  environmental  and  health  hazards,  such  as 
those  caused  by  insecticides,  food  additives,  and  other  previously  arcane  chemicals. 

There  was  a  time,  too,  when  we  did  not  see  stories  about  social  concerns,  such  aa 
crime-ridden  neighborhoods,  venereal  diseases,  old  age,  population  growth,  race 
relations,  and  school  curricula. 

Women's  rights,  it  is  true,  have  been  reported  on  since  long  before  the  Bloomer 
Girls.  But  now  we  get  searching  reports  on  what  women's  rights  really  mean. 

The  list  is  endless.  But  fair  coverage  means  that  problems,  advances,  and  experi- 
mentation in  areas  of  life  affecting  all  of  us  are  covered  in  all  their  aspects. 

Nearly  all  newspapers  police  their  advertising,  watching  for  misleading  ads  and 
refusing  to  run  them,  even  though  it  means  lost  revenue. 

What  about  big  advertisers  trying  to  influence  an  editor,  threatening  to  pull  their 
ads  unless  some  news  is  left  uncovered?  That  abuse  is  almost  unheard  of  these  days, 
probably  because  enough  fearless  editors  and  publishers  have  stood  up  to  such 
advertisers  Co  discourage  attempts  of  this  kind. 

Newspapers:  Fair  and  free 

Errors  and  excesses  can  still  be  found  on  the  pages  of  today's  newspapers.  I 
concede  that.  But  the  fact  remains  that  the  printed  press,  overall,  acts  responaibily. 

The  printed  press  of  this  country  has  accomplished  what  it  has  because  it  has  not 
been  controlled  by  the  government.  Responsible,  professional  newspaper  JoumaJism 
has  risen  out  of  necessity:  to  satisfy  demanding  readers.  And,  of  course,  it  has  also 
come  about  through  the  need  to  compete  with  nearly  instantaneous  delivery  of  news 
by  radio  and  television. 

Television  and  radio  broadcasters  have  the  FGC  and  its  Fairness  Doctrine  to 
contend  with.  By  law,  they  must  be  fair.  Newspapers  are  fair  without  governmental 
control. 


Broadcasters  deserve  that  same  opportunity  to  be  free.  If  they  get  it,  broadcasters 
will  demonstrate,  as  newspapers  nave 
freedom"  in  order  to  "gain  fairness." 


will  demonstrate,  as  newspapers  have  done,  that  it  is  not  necessary  to  "i^iy 


Self-defeating  denial:  Controuersy  avoided 

Denj^ng  broadcasters  their  First  Amendment  rights  is  also  wrong  for  a  third 
reason:  it  is  self-defeating. 

Under  the  Fairness  Doctrine,  for  example,  broadcasters  are  required  to  (1)  devote 
a  reasonable  amount  of  time  to  the  discussion  of  controversial  issues  and  (2)  afford 
reasonable  opportunities  for  opposing  viewpoints. 

This  sounds  Tine.  But,  in  actual  operation,  the  Fairness  Doctrine  has  not  stimulat- 
ed the  free  expression  of  diverae  ideas.  Rather,  it  has  had  the  opposite  effect.  It  tuw 
promoted  the  "sameness"  of  ideas.  Stations  avoid  the  airing  of  controversial  i»uea 
because  they  fear  a  challenge  to  their  license  renewal  or  expensive  litigation  result- 
ing from  a  fairness  complaint. 

Broadcast  journalists  would  not  be  chilled  into  blandness  and  sameness  if  it  were 
not  for  governmental  control  exercised  through  the  FCC's  Fairness  Doctrine. 

Without  the  Fairness  Doctrine  there  would  be  more,  not  less,  programing  of 
controversial  issues. 

Restrictions  like  the  Fairness  Doctrine  are  self-defeating.  Their  proponents  ?rant 
diversity  of  ideas  and  the  presentation  of  controversial  and  contrasting  points  of 
view.  What  they  promote,  instead,  is  sameness,  blandness,  timidity,  and  conformity. 
The  American  people  are  the  losere. 
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Scarcity  rationale 

A  fourth  iBBue  must  be  considered  when  one  talks  about  more  freedom  for  the 
electronic  media. 

Those  who  favor  continuing  governmental  regulation  of  the  broadcasting  media 
rely  on  an  argument  that  is  fast  becoming  obsolete — the  so«alled  "scarcity  ration- 
ale." 

The  ailment  is  that  there  are  only  a  limited  number  of  TV  channels  and  radio 
frequencies.  So  the  government  must  license  those  who  can  broadcast  and  make 
them  operate  in  the  way  government  thinks  is  in  the  public  interest. 

But  is  this  true?  In  almost  every  citv  in  America — regardless  of  size— there  are 
more  television  signals  available  than  aaily  newspapers.  If  radio  stations  are  count- 
ed, as  they  must  be,  general  audience  broadcasting  stations  far  outnumber  general 
circulation  newspapers.  Moreover,  economic  pressures  make  it  nearly  impossible  to 
establish  a  daily  newspaper  in  a  community  where  one  already  exists. 

There  is  a  fifth  and  final  reason  why  denying  broadcasters  their  First  Amend- 
ment rights  is  wrong:  It  is  dangerous. 

Letting  the  government  be  the  final  arbiter  of  "fairness."  for  example,  confers 
immense  power.  This  is  especially  true  when  that  same  government  decides  on  the 
granting  of  broadcast  licenses. 

The  power  of  government — although  often  exercised  in  the  name  of  "fairness" — 
can  and  has,  in  met,  amounted  to  the  tyranny  of  government. 

It  is  wrong  to  deny  broadcasters  their  First  Amendment  rights  because  a  free 
press — and  that  should  include  free  broadcasters— Is  needed  to  protect  us  all  from 
the  tyranny  of  government  power. 

Why  not  take  a  chance  on  freedom? 

What  I  have  been  saying  can  be  reduced  to  this  simple  thought — why  not  take  a 
chance  an  freedom? 

To  those  who  would  claim  that  it  is  safer  to  take  a  chance  on  government  than  a 
chance  on  freedom  and  a  free  press,  there  are  two  clear  rebuttals. 

First,  governments  traditionally  have  gathered  more  and  more  power  unto  them- 
selves without  regard  to  the  liberties  of  their  citizens,  Europe,  South  America,  and 
Asia  are  replete  with  such  examples.  And  we  in  this  country  can  cite  some  near- 
misses,  the  most  recent  being,  of  course,  what  we  have  come  to  know  by  the 
shorthand  term  of  Watervate. 

And  second,  it  is  easy  for  a  government,  with  its  power  to  give  jobs  and  favors,  to 
present  a  solid  front  in  controlling  information  about  itself  But  it  is  impossible, 
with  members  of  a  free  press  competing  among  themselves,  to  conspire  to  suppress 
information  about  government  or  anything  else.  As  Jefferson  once  said,  whoever 
heard  of  a  newspaper  suppressing  a  government? 

Freedom  of  ttie  press  can  be  abused  by  individual  reports,  papers,  magazines, 
broadcasters,  or  broadcasting  stations.  But,  with  competition — the  drive  to  Be  best, 
to  be  fint  with  the  news,  to  make  money — there  is  little  or  no  danger  of  all 
elements  of  the  press  forming  a  clique  or  cabal  to  take  over  the  government  or— and 
most  important — to  deceive  the  citizens,  their  customers. 

As  long  as  the  government  is  kept  from  the  neck  of  the  press  by  the  First 
Amendment,  the  public  should  be  informed.  And  that  is  why  the  First  Amendment 
was  written  the  way  it  was— as  a  direct  prohibition  against  governmental  interfer- 
ence with  iive  basic  freedoms:  of  religion,  of  speech,  of  press,  of  assembly,  or  redress. 
Wisdom  of  Founding  Fathers 

Let  us  not  brush  away  the  wisdom  of  the  men  who  wrote  the  Constitution  and  its 
Bill  of  Rights. 

But  it  is  easy  to  do  that.  Look  at  what  the  government  has  done  already  through 
abridging  the  freedom  of  the  press  by  imposing  controls  over  the  content  of  radio 
and  television  broadcasts. 

Freedom  of  the  press  is  for  the  benefit  of  all  Americans.  If  television  and  radio, 
the  most  popular  disseminators  of  news  and  opinion,  continue  to  be  tied  down  by 
governmental  controls  like  the  Fairness  Doctrine  and  the  equal  time  rule,  the 
people  of  this  Nation  will  continue  to  be  the  losers.  I  urge  the  Subcommittee  to 
change  this  situation  by  giving  fuller  meaning  to  our  First  Amendment's  guarantee 
□f  freedom  of  the  press. 

Mr,  Chairman.  I  have  been  talking  about — and  asking  for — the  abolition  of  the 
Fairness  Doctrine  and  the  equal  time  rule  for  both  television  and  radio.  That  is 
what  I  think  we  need  and  should  have. 

But  I  was  intrigued  by  something  1  saw  in  the  May  29,  1979,  issue  of  the  "Hall 
Radio  Report,"  which,  as  you  all  know,  is  a  weekly  publication  dealing  with  news 
about  the  radio  broadcasting  industry. 
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That  iMue  quot«s  Senator  HoUings  as  assuring  the  audience  at  the  recent  Public 
Radio  Conference  in  Washington  that,  and  I  quote,  "We'll  be  derc^lating  radio. 
There's  no  question  about  it." 

Mr.  Chairman,  I  hope  that  is  an  accurate  quote.  And  if  so,  I  commend  you  for 
making  that  statement. 

Let's  begin,  at  the  very  least,  with  radio  deregulation.  It's  a  modest  step.  It's  a 
small  start  in  the  right  direction.  But  it's  something  we  can  and  should  do  right 

The  House  Communications  Subcommittee,  under  the  chairmanship  of  Congress- 
man Van  Deerlin,  is  now  considering  its  Communications  Act  rewrite,  which  would 
eliminate  both  the  Fairness  Doctrine  and  the  equal  time  rule  as  they  apply  to  radio. 

There  are  indications,  too,  that  the  FCC  is  looking  with  greater  favor  on  the  idea 
of  radio  deregulation. 

Last  month,  the  Commission  asked  its  staff  to  draft  a  full  range  of  options  aimed 
at  potential  elimination  of  the  current  FCC  radio  processing  standards  on  commer- 
cial advertising  time  and  news  and  public  affairs  programming  and  the  ascertain- 
ment requirements  for  radio  broadcasters.  The  staff  is  expected  to  return  with  this 
document,  as  well  as  a  zero-based  review  that  would  eventually  cover  all  substantive 
radio  regulations,  by  the  end  of  July  or  early  August.  At  that  time,  the  Commission- 
ers will  vote  on  whether  to  put  them  out  for  public  comment. 

Mr.  Chairman,  in  making  this  request,  the  FCC  had  considered  current  radio 
marketplace  data  to  determine  whether  it  still  needed  to  regulate  radio  in  the  same 
way  it  had  since  the  1940'8,  especially  in  view  of  the  tremendous  growth  of  radio  in 
this  country— about  1,000  stations  in  the  mid-1940's  compared  to  well  over  8,000 

These  data  revealed  that  a  form  of  marketplace  competition  is  already  at  work  in 
the  radio  broadcasting  industry.  For  example: 

Radio  stations  consistently  broadcast  fewer  commercials  than  they  are  per- 
mitted under  the  FCC  guidelines; 

Radio  stations  far  exceed  the  required  six  percent  for  FM  stations  and  eight 
percent  for  AM  stations  of  news  and  public  affairs  prt^amming; 

Peak  periods  of  news  programming  on  a  daily  basis  occur  in  "drive-time" 
morning  and  evening  periods  when  audiences  are  the  largest;  and 

Smaller   market   stations   broadcast   proportionately   higher   percentages   rf 
news  and  public  affairs  than  larger  market  stations. 
These  data  led  FCC  Chairman  Ferris  to  admit  that,  and  I  quote,  "the  marketplace 
is  outperforming  our  guidelines," 

Mr.  Chairman,  this  is  the  very  point  that  I  want  to  emphasize.  It  is  to  tbe 
marketplace  that  we  can  and  should  look,  not  the  government,  to  provide  whatever 
regulation  of  the  electronic  media^radio  and  television ^may  be  needed. 

Unfortunately,  the  FCC  cannot  lift  the  burdens  of  the  Fairness  Doctrine  and  the 
equal  time  rule.  That  agency  is,  of  course,  restricted  by  law.  It  cannot  repeal  Section 
315  of  the  Communications  Act,  which  prescribes  equal  time  for  candidates  and 
contains  the  basis  for  the  Fairness  Doctrine. 

But  let's  combine  the  FCC's  new  spirit  of  deregulation  with  the  statutory  provi- 
sions that  the  House  Communications  Subcommittee  is  considering  and  go  forward 
now,  at  the  very  least,  with  the  abolition  of  the  Fairness  Doctrine  and  the  equal 
time  rule  as  they  apply  to  radio. 

The  success  of  that  move  will,  I  am  confident,  pave  the  way  for  a  similar 
deregulation  of  television. 

The  ultimate  winners  in  all  of  this  will  be  the  American  people,  who  will,  at  last. 
be  the  beneficiaries  of  a  more  fully  realized  freedom  of  the  press. 

Senator  Holungs.  Thank  you  very  much,  Senator  Proxmire.  We 
appreciate  it.  We  ask  the  next  psinel  of  witnesses  to  please  come 
forward. 

Donetld  H.  McGannon,  president  and  chairman  of  Westinghouse 
Broadcasting;  Paul  Davis,  Radio  and  Television  News  Directois 
Association;  Dr.  Carl  Mclntire,  International  Council  of  Churches; 
and  Charles  Firestone,  American  Civil  Liberties  Union. 
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STATEMENTS  OF  DONALD  H.  McGANNON.  PRESIDENT  AND 
CHAIRMAN.  WESTINGHOUSE  BROADCASTING  CO.,  INC.;  PAUL 
DAVIS,  RADIO  AND  TELEVISION  NEWS  DIRECTORS  ASSOCI- 
ATION; CARL  McINTIRE,  INTERNATIONAL  COUNCIL  OF  CHRIS- 
TIAN CHURCHES;  AND  CHARLES  FIRESTONE,  ESQ.,  AMERICAN 
CIVIL  LIBERTIES  UNION,  DIRECTOR  OF  COMMUNICATIONS 
LAW  PROGRAM.  UCLA  SCHOOL  OF  LAW 
Mr.  McGannon.  Good  morning. 

Senator  Holungs.  If  it  is  convenient,  we  will  start  first  with  Mr. 

Firestone.  We  try  to  limit  the  opening  statement,  gentlemen,  to  10 

minutes.  The  entire  formal  statement  will  he  included  in  the 

record. 

Mr.  Firestone.  Thank  you,  Mr.  Chairman.  As  my  full  statement 

will  be  submitted  in  the  record 

Senator  Hollings.  Highlighted  as  you  wish. 
Mr.  Firestone.  I  would  like  to  address  some  of  the  issues  Senator 
Proxmire  just  raised  directly.  I  think  we  are  all  in  favor  of  deregu- 
lation. Certainly  at  the  ACLU  we  are.  But  the  question  is  deregula- 
tion of  what?  What  we  see  out  there  is  tremendous  regulation  of 
free  speech. 

Senator  Proxmire  talked  in  terms  of  free  press.  But  we  are 
talking  about  free  speech,  and  the  ability  to  speak  on  any  medium 
freely  is  guaranteed  to  everyone  in  the  United  States  except  in  the 
broadcasting  media.  There  the  Government  restricts  access  to  a 
public  resource. 

I  will  analogize  it  to  a  park  or  street,  but  in  broadcasting  the 
Government  restricts  access  to  that  forum  to  speak  except  for  a 
very  few  people.  Those  are  licensees.  That  is  really  a  regulation  of 


In  terms  of  scarcity,  there  are  two  kinds  of  scarcity.  First,  scarci- 
ty of  frequency  space.  There  we  are  talking  about  the  trouble  of 
interference,  the  traditional  thinking  in  terms  of  scarcity.  There  is 
also  scarcity  of  time.  What  we  do  is  we  allocate  channels  in  trying 
to  deal  with  the  frequency  in  space.  In  terms  of  time  we  give  each 
of  the  entities  who  are  licensed  100  percent  of  the  time  on  that 
frequency.  And  that  is  the  law. 

I  cannot  go  out  and  speak  on  a  broadcasting  medium  except  for 
pain  of  penalty  of  1  year  in  jail  and  a  $10,000  fine.  This  is  a  pretty 
extreme  governmental  prior  restraint  in  a  sense.  In  return  for  that 
we  exact  a  public  trusteeship,  the  traditional  concept  of  public 
responsibility  of  those  who  are  licensed. 

Really,  what  I  am  doing  is  repeating  the  scarcity  rationale  of 
fairness  from  the  Red  Lion  case.  But  I  think  it  really  comes 
through  when  you  see  what  it  actually  means.  I  will  give  a  little 
personal  anecdote. 

At  one  time  I  wanted  to  get  into  the  broadcasting  business.  I 
went  out  to  look  for  a  station  in  the  countryside  near  here.  I  don't 
really  want  to  mention  the  station,  but  I  was  interested  in  buying  a 
station  in  a  nearby  county.  There  is  only  one  licensee  in  that 
county  who  owns  both  stations.  There  are  other  licensees  of  fre- 
quencies tliat  reach  that  area  but  they  are  not  really  going  to  be 
addressing  the  issues  and  needs  of  the  area  we  are  Udking  about, 
the  area  of  license,  the  community  of  license. 
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When  I  looked  for  that  station  I  actually  went  and  had  somebody 
appraise  what  they  thought  the  station  was  worth.  Then  I  had  the 
person  over  for  dinner  to  talk.  We  talked  about  how  much  it  would 
cost  to  buy  the  station.  This  person  wanted — and  I  don't  blame 
him,  because  he  had  put  a  lot  of  money  in  the  station — he  wanted 
over  twice  as  much  what  it  was  worth,  I  think  part  of  this  is  the 
point  that  what  he  would  be  selling  is  a  license.  Not  just  the 
facilities,  but  he's  selling  this  governmental  license  or  governmen- 
tal protection  from  competition  because  that  is  what  a  license  is.  I 
cannot  go  and  start  a  station  in  that  community.  We  hear  about 
the  large  number  of  stations  around  the  country.  You  can't  really 
look  at  that.  You  have  to  look  at  an  individual  community. 

For  that  reason,  the  ACLU  has  looked  in  the  area  of  der^ula- 
tion  of  content  and  such  to  where  a  market  is  unsaturated.  Yes, 
then  it  makes  sense  to  deregulate  in  terms  of  the  obligations  on  the 
broadcEister.  But  where  a  market  is  saturated  which  is  in  fact 
virtually  all  markets  in  the  country,  or  all  mtyor  markets,  then  we 
have  to  imi>08e  some  kind  of  responsibility  on  the  broadcaster. 

We  know — it  is  the  fairness  doctrine.  Mr.  Chairman,  we  want  to 
thank  you  for  leaving  in  the  fairness  doctrine  and  championing  the 
fairness  doctrine  as  you  have  up  to  now.  We  hope  you  wUl  be 
strong  in  continuing  to  do  that  on  behalf  of  the  public.  Not  just  the 
broadcaster  or  individual  people  but  for  the  public  at  large. 

Now  in  terms  of  the  fairness  doctrine  specifically,  we  are  not  wed 
to  the  Commission's  particular  enforcement  of  the  fairness  doctrine 
aa  it  now  exists.  There  are  problems  with  the  fairness  doctrine. 
T^iere  are  inhibitions.  I  hope  we  will  hear  testimony  from  the 
Radio-Television  News  Directors  Association  on  wheUier  or  not 
they  are  inhibited.  I  think  that  would  be  very  helpful. 

But  the  fairness  doctrine  has  two  aspects.  The  first  is  that  con- 
troversial issues  of  public  importance  be  aired  initially.  Sea>nd, 
once  they  air  controversial  issues,  that  they  be  aired  with  balance. 

One  of  the  problems  is  that  the  first  part  of  the  fairness  doctrine 
has  not  been  enforced.  Where  it  was — ^in  fact,  only  one  time  in  the 
history  of  the  FCC,  where  the  FCC  required  a  station  in  Clarks- 
burg, W.  Va,  to  carry  programing  on  strip  mining — they  hadn't 
carried  anything  on  strip  mining — where  the  first  obligation  of  the 
fairness  doctrine  is  enforced,  it  involves  strong  governmental  in- 
volvement  into  programing. 

We  are  worried  about  that  and  worried  about  the  whole  involve- 
ment of  Government  in  the  content  of  the  progrsims,  as  I  believe 
the  Senators  on  the  panel  today  are.  One  alternative  has  been 
proposed.  We  are  not  necessarily  endorsing  it  but  want  to  throw 
out  some  of  the  alternatives.  One  alternative  is  some  form  of  a 
system  of  access  to  broadcasting. 

Mr.  Chairman,  you  used  the  word  "access"  earlier  this  moming. 
Why  not  give  a  more  direct  form  of  access  to  the  media  for  a  smaU 
percent  of  the  time?  Along  these  lines  I  think  it's  important  to 
recognize  that  in  broadcasting  we  have  one  of  the  greatest,  if  not 
the  greatest,  public  subsidies  of  a  business  that  is  going.  The  public 
is  tremendously  subsidizing  broadcasting. 

Broadcasting,  according  to  Standard  &  Poor  and  Business  Week, 
their  scoreboards,  broadcasting  as  an  industry  has  the  highest 
return  of  any  industry  in  the  country,  higher  than  oil  companies, 
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higher  them  aerospace.  It  is  the  broadcasters  who  have  the  highest 
return,  the  same  with  the  return  on  book  value  in  Standard  & 
Poor. 

Part  of  this  I  think  is  attributable  to  the  fact  that  they  are 
operating  on  a  public  resource  without  paying  anything.  This  goes 
of  course  to  the  spectrum  of  fee.  I  bring  it  up  because  another 
alternative  might  be  something  along  these  lines.  We  should  ask 
for  fair  market  value  of  a  frequency  and  not  put  a  cap  on  it  as  the 
bills  propose.  Not  put  a  cap  on  the  cost  of  regulation  an^  more 
than  you  would  put  a  cap  on  the  cost  of  regulation  on  an  oil  lease, 
off-shore  oil  drilling.  But  give  them  a  credit,  give  broadcasters  a 
credit  for  programing,  or  spots  which  might  be  public  service  an- 
nouncements, for  free  speech  messages  which  would  be  commer- 
cials for  an  idea,  or  even  nonsponsored  public  affairs  programming. 
And  let  them  chalk  that  off  as  credit  against  the  fair  market  fee  on 
the  license. 

I  think  this  would  only  be  fair  if  you  impose  a  fair  market  value 
charge  on  the  license. 

Mr.  Chairman,  I  think  that  that  really  goes  to  the  major  points 
we  want  to  make.  We  are  in  favor  of  the  fairness  doctrine  general- 
ly/, as  long  as  we  have  the  system  that  we  have.  We  hope  that 
either  in  Uie  legislation  or  perhaps  in  the  legislative  history,  that 
the  Congress  would  suggest  to  the  FCC  that  they  explore  alterna- 
tive means  of  enforcement  of  the  fairness  doctrine.  We  don't  think 
that  the  present  system  is  necessarily  the  only  system  for  enforcing 
the  goals  that  you  are  trying  to  achieve. 

Finally  I  would  look  to  the  goals  of  the  act.  You  have  added  to 
the  act  the  goal  of  diversity  of  ownership.  We  think  that  this 
should  even  be  expanded  to  the  area  of  first  amendment  values. 
We  would  suggest  that  there  might  be  additional  language  in  the 
goals  of  the  act  along  the  lines  of  promoting  a  marketplace  of 
ideas. 

If  we  look  at  the  marketplace,  let's  look  at  the  marketplace  of 
ideas,  not  just  the  economic  marketplace.  Thus,  we  should  include 
in  our  national  communications  goals:  (1)  Promoting  diversity  of 
information  sources,  (2)  maximizing  the  separation  of  communica- 
tions functions,  (3)  strengthening  independent  sources  of  informa- 
tion, (4)  fostering  more  democratic  use  of  the  media,  and  finally,  (5) 
insuring  public  access  to  the  marketplace  of  ideas. 

ThanK  you. 

E  American  Civil 

My  name  is  Charles  FiresUine  and  I  am  Director  of  the  Communications  Law 
Program  at  the  University  of  California  at  Loa  Angeles  School  of  Law,  I  appear  here 
today  on  behalf  of  the  American  Civil  Liberties  Union,  a  nationwide  organization  of 
over  200.000  members  dedicated  to  the  preservation  and  enhancement  of  rights 
guaranteed  by  the  Constitution.  The  ACLU  has  been  deeply  involved  in  the  area  of 
communications  law  and  appreciates  the  opportunity  to  present  its  views  on  the 
proposed  revision  of  the  Communications  Act,  S.  61 1  and  S.  622. 

We  are  fortunate  at  the  ACLU  to  have  had  a  relatively  recent  comprehensive 
policy  review  of  our  position  on  governmental  regulation  of  broadcasting.  We  will 
first  summarize  the  June,  1978,  statement  of  the  National  Board  of  Directors  of  the 
ACLU  on  the  regulation  of  broadcasting,  (a  complete  set  of  the  ACLU  policies  on 
the  mess  media  is  attached)  and  then  apply  these  policies  to  the  proposed  Senat« 
bills,  S.  611  and  S-  622. 

'nie  ACLU  opposes  governmental  controls  that  regulate  broadcasting  content.  In 
the  abeence  of  technolc^cal  scarcity,  no  governmental  licensing  controls  regulating 
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broadcasting  content  would  be  consistent  with  the  First  Amendment.'  Today's  acar- 
city  is  the  rasis  for  the  system  of  a  limited  number  of  licensees,  who  are  granted  a 
First  Amendment  preferred  position. 

The  ACLU's  goal  is  an  end  to  the  government  pohcies  which  create  First  Amend- 
ment preferrea  licensees  and  which  lead  to  further  regulation  of  the  broadcast 
media.  Towards  this  end.  we  believe  that  a  review  and  revision  of  the  CoRununica- 
tions  Act  is  desirable.  The  current  system  should  be  changed  to  bring  it  closer 
toward  the  goal  of  no  regulation  of  broadcasting  content.  The  federal  government 
should  only  continue  those  r^ulations  which  are  necessary  to  insure  that  the  First 
Amendment  rights  of  American  citizens  receive  the  highest  level  of  protection. 

As  st«ps  toward  the  eventual  end  of  governmental  control  of  content,  ACLU 
supports  experimental  release  from  regulation  of  those  markets  which  are  not  now 
saturated,  and  where  the  underlying  rationale  of  scarcity  does  not  exist,  and  per- 
haps in  other  selected  markets.  Moreover,  anti-trust  actions  should  be  initiated  to 
diversify  local  control  of  media,  separate  the  vehicles  of  production  and  distribution 
within  the  communications  media,  and  in  other  ways  increase  the  opportunities  for 
diversity.  The  government  should  encourage  the  relief  of  technological  scarcity 
through  research  support,  tax  incentives,  and  the  mandated  use  of  appropriate  new 
developments  such  as  a  requirement  for  FM  bands  on  all  radio  receivers  (sinular  to 
tjie  existing  requirement  that  UHF  capacity  be  required  on  television  sets),  en^nc 
undue  restriction  and  encouraging  greater  use  of  systems  with  greater  technical 
capacity,  such  as  cable  television. 

Finally,  the  government  should  provide  public  television  channels  (national,  state 
and  local)  organized  as  places  of  public  accommodation  like  a  public  auditorium, 
and  meeting  at  least  two  standards  which  are  not  met  by  the  present  system  <rf 
public  and  non -commercial  broadcasting  which  are  organized  for  different  pui^ 
poses: "  (a)  time  available  on  a  first-come-nrst-served  basis  without  any  restriction  on 
content;  and  (bl  cost,  if  any,  that  is  not  confiscatory  and  that  is  reasonably  related 
to  the  cost  of  providing  the  facility. 

A  fundamental  First  Amendment  principle  is  that  the  present  occupants  of  the 
limited  number  of  broadcast  channels  should  not  have  an  exclusive  right  to  speak, 
liie  free  speech  rights  of  those  without  licenses  require  that  steps  be  taken  to 
permit  them  some  access  to  channels  otherwise  monopolized  by  licensees  in  so  far  as 
conditions  of  scarcity  exist.  The  FCC  can  in  a  number  of  ways  require  broadcasters 
to  provide  for  the  expression  of  ideas  other  than  their  own.  Any  such  control  should 
depend  on  formal  rulemaicinB  procedures  rather  than  informal  or  coercive  means. 
Broadcasters,  however,  should  not  be  prohibited  from  speaking  out  in  an  uninhibit- 
ed, robust  manner. 

It  must  be  stressed  that  government  regulations  which  have  the  ostensible  pur- 
pose of  protecting  expression  and  facilitating  diversity  of  viewpoints  must  not  direct- 
ly or  indirectly  coerce  or  stifle  expression.  The  dangers  inherent  in  permitting 
sanctions  upon  broadcasters  by  government  agents  require  built-in  safeguards  whi(£ 
prohibit  any  agency  of  government  from  examining  the  content  of  programming  or 
the  views  expressed  for  the  purpose  of  applying  any  sanction,  including  denial  erf' 
licensing  or  renewal. 

We  would  now  like  to  summarize  some  of  the  speciric  ACLU  broadcasting  policies. 

1.  An  enforceable  right  of  access  to  the  broadcast  media,  both  paid  and  free,  is 
justfied  iSee  ACLU  Policy  No.  3.  "Access  to  Broadcast  Media,"  Policy  No.  20,  "Curte 
on  Network  Control  of  Programming"). 


'  The  Supreme  Coun  in  Pacifica  Foundation  v.  FCC.  98  S.Ct, (1978),  recognized  in  a  5-4 

decision  additional  grounds  for  regulation,  i.e.,  the  intrusiveness  of  TV  iato  the  home,  and  its 
tremendous  impact  on  society.  However,  the  ACLU  advises  against  relying  on  this  decision  for 
these  additional  grounds,  in  view  of  the  "obscene  or  indecent"  language  criminal  statute 
invoWed  in  the  case. 

'The  present  public  broadcasting  system  is  only  public  in  that  it  is  supported  in  large  part 
through  public,  i.e.,  government,  funding  and  is  thererore  noncommercial.  Other  sources  are 
private  philanthropists,  e.g.,  foundations,  viewers  and  listeners,  corporate  gifta  or  grants,  and 
miscellaneous  other  sources.  The  federal  government  provides  its  funding  through  the  Corpora- 
tion for  Public  Broadcasting  (CPB),  which  in  turn  uses  a  variety  of  mechaniama  to  distribute  U> 
it  Public  Broadcasting  Service  (PBS)  and  National  Public  Radio  (NPR),  and  directly  to  the 
licensees  of  noncommercial  stations.  In  most  other  respects,  aa  relevant  here,  the  public  broad- 
casting syalem  operates  much  like  the  commercial  broadcasting  system.  Sixalled  'public'  bmad- 
casters  are  in  the  same  position  as  their  commercial  counterparts  with  respect  to  their  control 
over  access  to  the  speech  forum  that  they  occupy.  They  eiereise  this  power  with  the  aame 
degree  of  discretion  as  commercial  broadcasters  and  by  and  large  may  include  or  exclude 
whomever  they  desire.  Many  groups,  particularly  feminist,  minority,  and  politicaliv  dissident 
groups,  have  argued  that  the  commercial  networks.  NPR  for  radio  and  particularly  PBS  for 
television,  and  the  local  stations  exercise  this  power  in  the  same  arbitrary  manner  as  do 
commercial  broadcasters  by  excluding  those  with  whom  they  disagree. 
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2.  A  broadcaster  can  be  required  to  learn  the  views  of  members  of  the  community 
and  to  reflect  those  views  in  some  portions  of  the  channel's  proKramming,  or  to 
show  an  extensive  patt«m  of  providing  time  for  general  community  access  (See 
ACLU  Policv  No.  19,  "Diversitj;,  Censorship  and  FCC  Regulation"). 

3.  A  broadcaster  can  be  required  to  provide  a  reasonable  opportunity  for  response 
to  a  person  or  organization  attacked  curing  the  discussion  of  a  controversial  issue, 
or  to  a  political  candidate  who  has  been  opposed  or  whoee  opponent  has  been 
supported  on  a  broadcast  channel.  (See  ACLU  Policy  No.  23,  "Fairness  Doctrine.") 

4.  A  broadcaster  can  be  required  to  offer  all  legally  qualiried  candidates  for 
elective  office  opportunities  for  the  expression  of  their  views  during  political  cam- 
paign periods  consistent  with  reouirement  for  fairness  and  balance  and  for  meeting 


5.  Begufationa  should  be  n  , 
administrative  order  upon  petition  of  an  aggrieved  party  in  a  summary  proceeding. 
No  significant  sanction  such  as  denial  of  license  renewal  may  be  imposed  for  failure 
to  comply  with  va^e  or  ambiguous  standards  of  performance  such  as  failure  to 
operate  in  the  public  interest  or  failure  to  present  balanced  programming.  Sanctions 
may  be  imposed  for  the  failure  of  a  licensee  to  comply  with  an  explicit  order  to 
permit  access  to  its  licensed  facilities  after  notice  of  a  nearing  on  a  claim  to  a  right 
of  access  under  a  regulation  (New  ACLU  policy). 

6.  A  broadcaster's  record  in  complying  with  FCC  requirements  of  fairness  but  not 
his  or  her  personal  views  as  broadcast  should  be  considered  relevant  in  evaluating 
an  application  for  renewal,  or  to  purchase  or  establish  a  new  station.  (See  ACLU 


0  loyalty  oath  may  be  required  for  broadcasters  as  a  condition  for  receiving  a 


licy  No.  32,  "Criteria  for  Licensees.": 

'!,  No  loyalty  oath  may  be  required  I  .        „  . 

license.  Tne  use  of  loyalty  oatns,  investigations  or  blacklists  must  be  prohibited 
within  the  broadcast  industry.  (ACLU  Policy  No,  30,  "Loyalty  Oaths,  Investigations 
and  Blacklisting.") 

8.  A  broadcaster  should  broadcast  personal  views  only  in  clearly  identified  editori- 
als. Eiditorials  should  be  subject  to  requirements  for  fairness  and  balance  and  for 
meeting  community  needs.  (See  ACLU  Policy  No.  25,  "Broadcast  Editorializing,") 

9.  A  broadcaster  may  not  fire  an  employee  because  of  outside  political  activities. 
However,  a  broadcaster  should  reserve  the  ri^ht  temporanly  to  transfer  a  newsper- 
son to  a  different  position  for  the  duration  of^hat  newsperson's  involvement  in  any 
controversial  public  cause.  In  addition,  the  FCC  should  require  the  broadcaster,  at 
the  time  of  hiring,  to  explain  any  policy  of  temporary  limitation  of  newspersons' 
activities,  (See  ACLU  Policy  No.  29,  "Broadcasting  Employees  Political  Activities.") 

10.  A  broadcaster  should  be  required  to  allow  the  public  to  inspect  records  that 
document  the  station's  effort  to  insure  adequate  diversity.   (New  ACLU   Policy.) 

11.  An  ad  hoc  public  interest  test  should  determine  whether  divestiture  of  cross- 
owned  media  should  be  reauired. 

12.  Absent  a  demand  lor  broadcast  frequencies,  AM-FM  program  duplication 
should  be  permitted. 

13.  PubLic  broadcasting  should  be  insulated  from  political  influence  particularly 
government  involvement  with  prr^am  content.  To  achieve  this,  public  broadcasting 
should  have  a  tax  revenue  base  for  its  funding.  (See  ACLU  Policy  No.  28,  "Public 
Broadcasting.") 

14.  A  religious  broadcaster  should  not  be  subject  to  any  regulation  not  applicable 
to  any  other  broadcaster.  (See  ACLU  Policy,   No.   27,   "Religious   Broadcasting.") 

15.  Commercial  advertising  on  broadcast  media  may  be  regulated  in  time,  place 
and  manner.  (ACLU  Policy  No.  15,  "Commercials.") 

16.  Pay  television  should  be  allowed  without  restriction  of  program  content.  (See 
ACLU  Policy  No.  21,  Subscription  TV.") 

17.  Over  the  sir  contests,  such  as  game  shows,  should  be  regulated  only  for 
deceptive  or  fraudulent  content, 

18.  Theater  television  is  not  within  the  jurisdiction  of  FCC  regulation.  (See  ACLU 
Policy  No.  21,  "Theater  TV.") 

19.  The  television  frequency  spectrum  should  be  reallocated,  W  a  gradual  change- 
over, to  an  all-UHF,  7Ck:hannel  system.  (See  ACLU  Policy  No.  26.) 

20.  Networks  and  stations  may  not,  under  any  <* 
airwaves  candidates  for  public  office  who  may  represi 
(See  ACLU  Policy  No,  31,  "Communists  on  the  Air") 

I.   THE   FIRST   AMENnMENT   AND  THE   MARKETPLACE   OF  IDEAS   OE   BROADCASTING 

Before  applying  ACLU  policy  to  the  specific  provisions  of  S.  611  and  S.  622,  it  is 
important  to  review  the  unique  status  of  broadcasting  under  the  First  Amendment. 

The  First  Amendment  presumes  a  marketplace  of  ideas  where  truth  can  win  out, 
where  citizens  can  gather  information  upon  which  to  exercise  their  rights  of  citizen- 
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ship,  where  we  can  dissent  from  government,  offer  new  ideas  to  the  populace,  or 
simply  express  ourselves  as  an  element  of  individual  self-fulfillment.' 

In   all  other  media  of  communication   a  speaker  may  enter  this  marketplace, 
restricted  only  by  normal  economic  constraints  on  entry.  In  broadcasting,  o     '' 


other  hand,  we  arc  saddled  by  a  technological  scarcity  of  freauencies,  and  in  turn  a 
legal  restriction  against  broadcasting  except  for  the  few  who  have  been  granted 
government  licenses.  This  pervasive  tact,  along  with  the  fact  that  the  medium  itself 


In  most  other  media,  where  some  form  of  scarcity  exists,  such  as  when  two  groups 
want  to  use  the  public  streets  for  a  parade  on  the  same  day,  the  government  adopts 
reasonably  narrow  time,  place  and  manner  restrictions  on  speech.  But  it  remains 
uninvolved  in  the  content  of  the  expression,  with  certain  narrow  exceptions  of 
speech  outside  the  protection  of  the  first  amendment. 

As  the  Supreme  Court  has  held,  even  in  broadcasting.  Congress  could  similarly 
have  decreed  that  "each  frequency  ...  be  shared  among  all  or  some  of  thoee  who 
wish  to  use  it,  each  being  assigned  a  portion  of  the  broadcast  day  or  broadcast 
week," '  Instead,  aa  we  are  al!  aware,  Conp-ess  has  chosen  to  grant  monopolies  over 
each  frequency,  but  heretofore  with  certain  public  trusteeship  obligations  on  those 
favored  with  these  governmental  licenses  to  speak. 

The  importance  of  this  speech-licensing  system  is  heiffhtened  by  the  fact  that  the 
most  effective  forum  or  marketplace  of  speech  in  America  today  is  the  mass  media, 
and  particularly  the  broadcasting  media.* 

Often  in  broadcasting  we  encounter  conflicting  first  amendment  interests.  There 
is  the  right  of  the  public  to  access  to  diverse  information,  and  the  rights  of  individ- 
uals to  an  equal  opportunity  to  speak,  particularly  over  public  forums.  Within  the 
latter  cat^ory  are  broadcasters  who.  according  to  the  Supreme  Court,  stand  no 
better  under  the  First  Amendment  than  anvone  else.*  Of  course  when  a  broadcaster 
speaks,  the  content  should  not  be  interfered  with.  But  it  is  the  public's  first  amend- 
ment interest  in  the  free  flow  of  information  which  is  always  paramount.  It  may  be 
that  this   interest  can  be  served   in   a  variety  of  ways,  but  it   must  be   served. 

If  the  marketplace  of  ideas  were  a  competitive  marketplace,  new  and  innovative 
ideas  could  freely  enter  the  market.  Under  the  present  system,  however,  the  eco- 
nomic system  of  broadcasting  often  does  not  foster  a  free  market  in  ideas.  Adver- 
tisers, who  are  the  consumers  of  broadcast  audiences,  are  looking  for  specific  demo- 
graphics— ideally  18-49  year  old  women.  The  elderly,  rural,  and  ethnic  minorities 
are  not  prized:  The  present  economic  marketplace  cannot  be  relied  upon  to  serve 
thoee  audiences  fully.  With  limited  entry,  we  have  a  combined  system  of  goverU' 
mental  and  private  censorship  over  those  who  would  like  to  speak  on  the  broadcast 
media,  but  are  denied  the  opportunity.' 

What  is  needed  is  the  ability  for  a  vastly  larger  number  of  people  to  have  acoeea 
to  the  publicly  owned  broadcast  frequencies.  But  under  our  system  of  allocations  of 
frequency  space.  100  percent  of  the  time  on  a  given  frequency  is  turned  over  to  one 
entity,  with  secondary  obligations  to  provide  some  service  to  the  public.  What  is 
needed  is  a  system  which  allows  a  larger  number  of  people  primary  access  to  the 
frequencies.  Only  then  could  fewer  obligations  be  imposed  on  those  who  obtain  such 

We  turn  now  to  the  primary  and  secondary  allocation  systems  of  access  in 

hrAAdrnntinir  ■ 


■See  T.   Emereon,   "TowanJa  h  General  Theory  of  the  First  Amendment"  11963),  «t   p,  3. 

•  Red  Lion  Broadcasling  Corp.  v.  FCC.  395  U.S.  367,  391  (19691. 

•  In  1976  the  Roper  Ot^aniiation  found  51  percent  of  Ihe  people  surveyed  believed  television 
the  most  effective  forum,  compared  to  22  percent  newapaperB,  9  percent  mafaiineB.  7  porcent 
radio  and  11  percent  no  answer.  They  also  found  television  to  t>e  the  most  ^^uent  souice  of 
news.  64  percent  (out  of  144  percent,  due  to  double  sources);  newspapers  repBtered  49  percent, 
radio  19  percent,  magazines  T  percent  and  other  people  5  percent.  See  Sterling  &  Haight.  "lite 
Mass  Media"  (1978)  at  pp.  2T3-74. 

•  Red  Lion,  supra.  395  U.S.  at  389. 

'  It  is  noteworthy  that  in  the  early  IRTO's  the  Democratic  National  Committee  was  denied  the 
opportunity  to  purchase  prime  time  over  CBS.  and  the  Business  Executives  Movement  for 
Vietnam  Peace  could  nol  purchase  editorial  advertisements  over  the  Washington  Post's  cnm- 
owned  radio  sUtion  WTOP  to  try  to  unsel)  the  Vietnam  War.  The  Supreme  Court  held  that  a 
right  of  access  was  not  guaranteed,  particularly  in  view  or  the  system  of  triennial  accountability 
of  broadcast  licensees,  and  their  fairness  doctrine  obligations  However,  the  Court  did  leave  open 
the  opportunity  for  Congress  lo  alter  the  scheme  and  to  provide  for  a  limited  right  of  accen. 
CBS  V.  Drmocmlie  Naliona!  Commillee.  412  U.S.  94  (1973).  But  see  RT  v.  Mirfmat  VidtoCorp.. 

'The  ACLU  acknowledges  the  work  of  Dr.  PhiHip  Jacklin.  of  the  Philosophy  I 
California  Stale  University  at  San  Jose,  for  his  development  of  these  concepts. 
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A.  Primary  allocation  ofliceneea 

The  initial  allocation  of  broadcast  licenses  is  extremely  important  under  the  law. 
Since  it  is  access  to  a  public  resource  which  is  licensed,  the  B;^stein  must  be  fair  and 
equitable.  And  because  the  tiret  amendment  rights  of  all  citizens  are  involved,  it 
must  maximize  these  interests  in  diversity  of  information  sources.  As  the  Supreme 
Court  has  said  it  is  the  public's  right  "to  receive  suitable  access  to  social,  political, 
esthetic,  moral  and  other  ideas  the  experiences  which  is  crucial  here."  • 

Under  the  1934  Act  the  Federal  Communications  Commission  is  supposed  to 
license  thoae  who  best  serve  the  public  interest,  convenience  and  necessity.  There 
has  thus  been  competition  among  applicants  for  new  frequencies,  and  (albeit  mostly 
theoretically)  competition  at  renewal  time  between  the  renewal  applicant  and  thoae 
who  claim  they  could  operate  more  in  the  public  interest  in  the  future  over  that 
frequency." 

S.  611  alters  the  existing  law  in  the  allocation  of  television  licenses  by  removing 
certain  criteria  which  can  be  considered  in  the  comparative  renewal  process.  The 
bill  would  disallow  as  criteria  for  comparison  between  or  among  applicants  the 
factors  of  integration  of  ownership  with  management  of  individual  stations  (intep"a- 
tion).  and  ownership  by  applicants  of  other  media  of  communications  (concentration 
of  control  of  the  media}— the  latter  only  to  the  extent  that  the  FCC  has  rules 
affecting  the  media  cross-ownership.  Thus,  if  an  applicant  for  a  television  station 
owns  a  local  multipoint  distribution  system  (MDS),  for  example,  the  Commission 
could  consider  the  cross-ownership  since  it  has  no  rules  relating  to  MDS-television 
station  cross-ownership. 

Consistent  with  policy  summary  (111  above,  the  ACLU  submits  that  an  ad  hoc 
public  interest  standard  is  preferable  to  a  law  which  restricts  the  FCC  from  consid- 
ering concentrations  of  control  in  particular  factual  settings.  Accordingly,  we  oppose 
Section  302  of  the  bill,  amending  Section  309(i)  of  the  Act. 

E\irthermore,  by  eliminating  the  renewal  process  for  radio,  S.  611  removes  with  it 
the  opportunity  (or  others  to  compete  for  licenses  presently  in  operation.  This  not 
only  prevents  new  entry  in  this  manner — an  admittedly  extremely  rare  occur- 
rence— it  also  removes  tne  competitive  spur  to  better  performance  by  incumbents 
fearing  the  possibility  of  challenge  at  renewal  time. 

While  S.  622  professes  to  promote  the  marketplace,  it  in  fact  removes  competition 
at  every  level  of  license  allocation. 

In  the  initial  allocation  of  licenses,  S.  622  would  replace  a  lottery  system  for  the 
comparative  hearing.  This  is  a  content  neutral  method  of  allocation,  and  might  be 
adequate  if  licenses  were  of  limited  duration  and  if  all  licensing  were  handled  in  the 
same  way.  But  to  apply  it  only  to  new  licenses  and  to  grant  inderinite  (perpetual) 
licensees  to  those  who  are  present  radio  licensees,  or  even  future  licensees,  without 
subjecting  them  to  any  competitive  process  for  retaining  exclusive  use  of  the  public 
resource  is  simply  inaaequate. 

S.  622,  in  addition,  significantly  alters  the  standard  for  comparing  television 
renewal  applicants  to  competitors  for  their  licenses.  These  criteria,  listed  in  Section 
301  of  the  bill,  adding  Section  332(c)  of  the  Act."  would  foster  an  ossification  of  the 
present  ownership  pattern  and  lessen  public  participation  in  the  licensing  process, 
xinsequently,  it  would  discourage  public  responsibility  and  accountability  c 

Srt  of  broadcastera,  and  may  hiri         ''"      -■-*'■-      -■■      -->----   -•■  —-• — i-     - 
im  gaining  licenses  to  operate  o 
the  ACLU  opposes  the  provision. 

B.  The  secondary  allocation  system  of  assess  in  broadcasting 

Because  of  the  heavy  first  amendment  costs  to  the  public  in  primarily  allocating 
all  of  the  time  and  use  of  each  broadcast  frequency  to  a  single  monopolist,  Congress 
has  required  that  the  licensee-trustee  serve  the  public  interest  in  the  day  to  day 
operation  of  the  station.  Thus  the  broadcaster  must  try  to  design  programming  to 
meet  the  needs  and  problems  of  its  community,  must  provide  access  for  candidates 
for  Federal  elective  office,  must  meet  Fairness  Doctrine  obligations,  must  provide 
equal  opportunities  to  candidates  for  all  offices,  and  to  all  racial  groups  and  sexes  in 
employment. 


•  Rtd  Lion,  supra.  395  U.S.  at  390, 

"  See  aiiient  Communicaliow  Center  v.  FCC.  4il  F.  2d  1201  (D.C.  Cir.  19711. 

"  The  bill   would    require  grantB  of  renewal   if  the  licensee  substantially   met   needs  and 

froblems  of  the  community  and  the  previous  term  whs  not  characleriied  by  seriouH  deficiencies. 
1  contested  comparative  renewal  proceedings  such  a  finding  about  the  incumbent  can  lead  to 
termination  of  the  hearing  and  a  presumption  for  renewal  of  license.  As  the  court  of  appeals 
held  in  atizent  Commumcalionii  Center  v.  FCC.  supra.  447  F.  2d  at  IZll,  however,  aueh  a 
procedure  has  produced  rigor  mortis  in  the  system. 


Id..  447  F.  2d  at  1210, 
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In  the  course  of  policing  these  substantive  obligations,  the  government  necesaarily 
becomes  involved  in  the  content  of  programming.  The  ACLU  believes  that  under 
the  system  of  hmited  primary  allocations  of  licenses,  the  obligations  of  aacertain- 
ment  of  community  needs,  equal  opportunities  to  candidates,  the  faimess  doctrine 
(if  timely  administered),  and  EEO  are  al!  necessary  regulatory  measures  designed  to 
accommodate  the  public's  and  the  broadcaster's  first  amendment  interests.  To  elimi- 
nate these  measures,  while  still  licensing  only  a  relatively  few  to  speak,  grossly 
disserves  the  public.  The  first  amendment  costs  of  favoring  a  class  of  speakers, 
imposing  near  absolute  rights  of  private  censorship  on  publicly  owned  airwaves,  and 
removing  responsibilities  for  public  service,  are  apparent. 

S,  611  retains  the  present  substantive  law  in  broadcast  regulation  which  affecta 
programming.  The  major  change  in  broadcasting — substituting  a  5  percent  auditing 
of  radio  stations  for  present  renewal  requirementa — will  have  an  indirect  effect, 
however.  Without  renewals,  radio  stations  would  not  be  subject  to  the  competitive 
spur,  mentioned  above,  which  encourages  better  programming  under  the  fear  of 
being  challenged  at  renewal  time.  Similarly,  broadcasters  will  no  longer  have  the 
incentives  for  local  public  service  which  are  presently  occasioned  by  citizen  group 
renewal  challenges. 

S.  622,  on  the  other  hand,  would  eliminate  and  prohibit  ascertainment  require- 
ments altogether,  the  Fairness  Doctrine,  basic  informational  programming  guide- 
lines, format  issues  and  advertising  controls  for  radio.  It  would  also  prohibit  further 
licensing  on  "clear  channel"  radio  frequencies. 

In  television  the  bill  calls  for  a  continuine  study  and  reporting  to  Congress  on  the 
extent  to  which  diverse  video  signals  available  to  the  public  impact  me  need  for 
r^ulation  of  TV  stations.  Finally,  it  would  legislate  a  one-House  veto  power  for  all 
new  regulations  and  policies  which  would  increase  regulation  of  broadcasters. 

We  could  justify  this  kind  of  approach  only  for  truly  unsaturated  markets,  i.e., 
markets  where  it  is  still  possible  for  a  new  entrant  to  apply  for  a  broadcast  license 
without  having  to  purchase  one  from  an  incumbent  in  the  market."  For  saturated 
markets,  we  believe  that  these  provisions  of  S.  622  improperly  relieve  radio  broad- 
casters of  public  responsibilities  without  deregulating  a  necessary  further  step  to 
eliminate  time  scarcities  for  frequencies.  That  is,  if  there  is  a  scarcity  of  frequencies, 
then  either  the  Government  should  license  less  than  100  percent  of  the  tiine  on  a 
frequency  to  one  entity,  or  it  should  continue  to  impose  basic  public  responsibilities 
on  the  broadcaster. 

C.  The  faimess  doctrine 

This  discussion  is  perhaps  best  embodied  in  a  closer  look  at  the  very  important 
Fairness  Doctrine  in  broadcasting.  This  doctrine  requires  (1)  that  broadcasters  cover 
controversial  issues  of  public  importance  initially,  and  (2)  that  once  one  side  of  a 
controversial  issue  of  public  importance  is  aired,  the  licensee  must  provide  a  reason- 
able opportunity  for  the  presentation  of  contrasting  viewpoints." 

While  the  first  part  of  the  Faimess  Doctrine  is  often  slighted — indeed,  the  FCC 
has  found  a  violation  only  once  in  its  history  » — it  is  nevertheless  a  crucial  element 
of  the  law.  The  affirmative  obligation  was  instrumental,  for  example  in  the  judicial 
rationales  for  holding  that  the  second,  balancing  part  of  the  doctrine  did  not  cauae  a 
sufficient  chilling  effect  on  speech  to  be  consioered  unconstitutional."  Similarly,  it 
was  mentioned  in  CBS  v.  Democratic  National  Committee "  aa  one  factor  which 
made  reasonable  a  holding  that  there  is  no  absolute  right  of  access  to  the  broadcast 
media. 

Although  it  is  so  important,  the  affirmative  obligation  as  enforced  by  the  FXX 
raises  problems  of  governmental  over-involvement  in  the  pr(«ram  content  selection 
^  licensees.  In  the  one  case  enforcing  the  obligation,  the  FCC  had  found  that  a 
Clarksburg.  West  Virginia  station  which  could  not  demonstrate  that  it  had  aired 
programming  addressed  to  the  issue  of  strip-mining  must  air  some  programming  on 
that  issue. 

It  is  very  important  that  one  of  the  few  broadcast  frequencies  assigned  to  Clarks- 
burg should  be  used,  at  some  point,  for  the  discussion  of  a  "burning  issue"  in  the 
area  such  as  strip-mining.  Yet  the  same  result  could  have  been  achieved  in  another, 
less  restrictive  and  more  content  neutral  method. 


"  Red  Lion,  eupra,  39.^  U.S.  al  369. 
■•  Patay  Mink  WHAB),  59  F.C.C.  2d 
■•See  Red  Lion,  luara.  39S  U.S.  at  » 
"  412  U.S.  94  (197SI 
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If  a  broadcoBter  were  to  adopt  as  its  own  (or  be  required  to  adopt)  a  policy  of 
allowing  members  of  the  public  the  opportunity  to  air  repetitive  spot  announce- 
ments and/or  a  program,  then,  we  submit,  specific  content-oriented  enforcement  of 
part  one  of  the  Fairness  Doctrine  might  be  unnecessary.  The  advantages  are  that 
the  Government  is  not  heavily  involved  in  the  decision  of  what  particular  issue  or 
point  of  view  must  be  aired,  and  a  far  greater  number  of  views  and  voices  reach  the 
audience,  thereby  increasing  the  public's  rights  to  receive  access  to  a  wide  diversity 
of  information. 

More  specifically,  this  approach  would  suggest  the  Congress  empower  the  FXX^  to 
adopt  regulations  which  <1)  allow  for  the  sharing  of  some  heavily  viewed  time  for 
the  airing  of  controversial  issues,  (2)  with  persons  selected  by  content-neutral 
means,  such  as  lirst  come  first  served  or  on  a  representative  basis,  (3)  to  air  their 
ideas  on  controversial  issues.  The  Commission  could  adopt  rules  implementing  this, 
with  perhaps  requirements  that  these  spots  not  be  used  for  commercials  or  political 
candidates  or  their  committees. 

An  expansion  of  this  point  has  been  developed  and  submitted  by  the  Committee 
for  Open  Media  to  the  Commission  under  the  heading  "Access  Is  Fairness."  " 
Despite  favorable  language  from  the  court  of  appeals  remanding  the  agency's  first 
denial  of  the  petition,"  the  Commission  still  has  this  matter  pending  before  it 
approximately  five  years  after  it  was  initially  filed. 

This  expanded  version  allows  for  an  "access  option"  by  broadcasters.  If  they 
choose  it,  th^  will  be  presumed  by  the  Commission  to  be  in  compliance  with  both 
parts  of  the  Fairness  Doctrine.  This,  it  was  argued,  would  encourage  broadcasters  to 
speak  out  more  on  controversial  issues,  knowing  that  further  programming  obliga- 
tions were  not  contingent  on  what  they  aired  initially. 

This  discussion  of  the  Fairness  Doctrine  and  the  favorable  trade-off  between 
unfettered  access  and  direct  governmental  involvement  in  the  program  content  of 
broadcasters  lead  us  now  to  a  more  general  discussion  of  measures  designed  to 
Taster  a  real  marketplace  of  ideas. 

D.  Access  to  the  marketplace  of  ideas 

We  at  the  ACLU  do  not  believe  that  where  fundamental  First  Amendment  rights 
are  at  stake,  risks  that  rights  could  be  seriously  curtailed  should  be  taken  in  the 
name  of  any  particular  economic  theory.  In  short,  we  do  not  share  the  assumption 
embodied  in  the  House  bill,  for  example,  that  the  marketplace  will  necessarily 
break  up  existing  monopolies  and  thus  end  scarcity  within  10  years.  Indeed,  under 
H.R.  3333  the  likelihood  is  no  greater,  and  in  some  ways  far  less  than  under  the 
present  Communications  Act.  For  the  approaches  of  H.R.  3333  and  S.  622  are  to  lock 
m  the  status  quo  in  broadcasting  and  to  rely  on  other  media  such  as  cable  television 
to  eliminate  scarcity. 

The  main  problems  with  the  bill's  approaches  are  that  (I)  cable  may  still  reach 
less  than  half  the  population  in  ten  years,  compared  to  98  percent  penetration  for 
conventional  "free'  broadcasting.  (21  the  House  bill  prevents  Federal  or  local  assur- 
ances that  cable  channels  will  not  also  be  scarce,  and  13)  in  any  event,  broadcasting 
must  be  viewed  separately  because  it  involves  the  licensing  of  a  public  resource,  like 
public  streets  or  parks,  only  uniquely  diflerent — more  effective  in  reaching  people, 
traditionally  r^ulatcd,  yet  privately  operated. 

We  link  the  end  of  technologicat  scarcity  with  the  concept  of  access  to  the 
marketplace  of  ideas.  As  long  as  scarcity  exists,  as  we  have  said,  those  who  are 
licensed  must  have  some  public  accountability  for  their  operation  and  use  of  the 
spectrum. 

There  are  several  additional  ways  Congress  can  alleviate  the  problem,  however. 

1.  Increase  the  number  of  frequencies  licensed  m  localities  where  tkey  are  scarce. — 
If  scarcity  of  frequencies  exists  the  simple  solution  would  be  to  add  new  ones.  But 
the  demand  is  probably  so  great  (judging  from  present  values  of  the  licenses  alone) 
that  this  cannot  be  done  without  drastically  limiting  the  extent  of  signal  protection 
against  interference,  and  by  taking  away  spectrum  space  from  other  uses. 

Nevertheless  measures  could  be  taken  to  increase  the  number  of  stations,  such  as 
breaking  down  clear  channels,  contrary  to  S.  622's  proposed  new  Section  333(b), 
shortening  the  ten  kilohertz  spacing  between  AM  channels  to  nine,  directional izing 

"  As  counael  to  the  Committee  for  Open  Media,  1  co-authored  the  petition,  and  have  reprC' 
wnted  COM  in  the  court  of  appeals  on  review  of  the  FCC's  decision,  and  presently  before  the 
agency  on  the  matter.  While  the  ACLU  Board  has  endorsed  the  concept  of  public  access  and  free 
speech  iDeaaages  (See  Policy  No.  IKdMDI,  it  has  not  formally  taken  a  position  on  the  "Access  Is 
Faimesfl"  petition. 

"National  CitUeas  Committee  for  Broadctuling  v.  FCC.  567  F.  2d  1095  (D.C.  Cir.  IffTT).  cert. 
denied U.S. (19781. 
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antennas,  and  adding  VHF  drop-ins. *°  The  House  bill,  H.R.  3333  appears  to  encour- 
age positive  action  in  those  areas.  It  does  not  guarantee  action,  however,  in  any  of 
these  areas.  And,  as  noted  above.  S.  622  moves  in  the  wrong  direction  by  preventing 
the  breakdown  of  clear  channels, 

2.  Timesharing  of  frequencies.— Perhape  the  easiest  way  to  minimize  scarcity 
would  be  to  reduce  the  amount  of  time  during  which  each  licensee  has  eiclusive  uae 
of  a  channel.  In  the  early  days  of  radio  time-sharing  of  frequencies  was  fairly 
common.  One  way  to  reduce  scarcity,  would  be  to  mandate  less  than  100  percent 
exclusive  use  of  frequency  where  demand  exceeds  supply.  Lines  could  be  drawn  at 
the  hours  of  each  day,  or  the  days  of  the  week  or  various  combinations. 

3.  Public  actxss  to  broadcast  stations,  —A  far  less  drastic  solution,  and  one  that  the 
ACLU  has  favored  for  some  time,  is  to  create  a  system  of  public  access  in  broadcast- 
ing. Congress  legislated  access  for  candidates  for  federal  elective  office  in  1971,  47 
U.S.C.  §312(AXT).  And  under  Section  315  of  the  Act,  a  broadcaster  cannot  censor 
any  political  broadcasts,  including  time  granted  under  Section  312(AK7). 

While  the  Senate  bills  do  not  alter  Section  312(AK7)  nor  315,  H.R  3333  does 
eliminate  the  federal  candidates'  access  provision.  We  submit  that  the  law  should  be 
going  in  the  opposite  direction,  that  greater  unfettered  access  should  be  granted. 
The  method  of  allocating  this  public  access  has  always  appeared  to  officii  to  be 
difficult.  We  also  urge  simply  a  fair,  content-neutral  method.  This  could  include  (a) 
firat-come-first-served,  (b)  lottery,  or  other  such  system.  It  might  also  include  a 
representotive  spokesperson  element.  The  actual  method  of  access  allocation  might 
be  delegated  to  the  r^ulatory  commission  to  determine  in  the  first  instance. 

We  also  urge  the  Committee  to  explore  the  value  of  access  in  the  form  of  spat 
messages.  As  we  describe  In  the  atteched  Policy  Stetement,  we  recommend  uae  of 
free  speech  messages,  which  are  short  spots,  like  commercials  for  ideas.  It  is  this 
format,  along  with  program  length  access  that  we  foresee  as  best  alleviating  some  of 
the  first  amendment  costs  inherent  in  the  present  scheme. 

4.  Common  Carrier  Uses  of  Broadcast  Stations.— The  ACLU  Policy  Stetement  also 
alludes  to  the  desirability  of  having  some  common  carrier  access  to  prime  program 
time  over  all  broadcasting  stetions.  In  this  way,  at  least  part  of  the  broadcast  day 
could  be  analogized  to  a  public  park,"  Similarly  public  broadcast  stetions  should  be 
made  available  for  common  carrier  access  by  the  general  public  at  costs  reasonably 
related  to  that  necessary  to  provide  the  facility. 

5.  Affirmative  action  to  involve  minorities  and  women  in  all  stages  of  broadcast- 
ing.— liie  ACLU  has  always  championed  the  need  for  equality  of  opportunity  for  all 
racial  ethnic  groups  and  both  sexes.  In  view  of  the  predominantly  white  male 
ownership  and  employment  proiile  of  broadcasting  traditionally,  it  is  important  that 
the  Government  take  affirmative  steps  to  approach  parity  to  population  percentages 
for  broadcast  ownership  and  employment. 

Black  ownership  of  VHF  stations  in  the  United  Steles,  for  example,  is  an  embar- 
rassing one  out  of  approximately  520  Btetions.  and  minorities'  ownership  of  all 
broadcast  stetions  is  around  one  percent." 

If  we  as  Americans  are  to  receive  our  information  fiiim  diverse  information 
sources,  these  must  include  a  fair  racial  mix  and  participation  by  women  in  owner- 
ship and  employment.  We  therefore  urge  Congress  to  keep  the  powers  in  the  FOC  to 
foster  improvements  in  these  areas,  as  well  as  in  the  programming  area. 

These  are  ail  methods  of  directly  addressing  the  public's  first  amendment  inter- 
ests in  broadcasting.  The  marketplace  of  ideas,  if  it  works  efficiently,  is  based  on  the 
assumption  that  everything  worth  saying  shall  be  said.  But  who  is  to  decide  when 
that  point  is  reached?  "  Certeinly  the  government  should  not.  But  neither  should 
the  private  entities  who  are  granted  government  licenses  be  the  sole  arbiters  of 

As  Herbert  Hoover  steted  in  Congressional  hearings  on  a  Radio  Act  55  years  ago: 
"We  cannot  allow  any  single  person  or  group  to  place  themselves  in  a  position 
where  they  can  censor  the  material  which  shall  be  broadcast  to  the  public,  nor  do  I 
believe  that  the  government  should  ever  be  placed  in  a  position  of  censoring  this 
material."  '* 


"  The  ACLU  is  concerned  aboul  the  disparity  between  UHF  and  VHF.  It  recommendB  moving 
all  TV  channels  to  UHF  to  achieve  parity  if  other  means  are  unsuccessful. 

"  See  Btuched  Policy  Statement.  Policy  11  at  "Broadcast  Media." 

"  See  FCC  Report  on  Minority  Ownership  in  Broadcasting,  May  17, 1978  at  p.  9. 

"  See  K,  Karst.  "Equality  As  A  Centrfll  Principle  in  the  First  Amendment.  43  U,  Chi.  L.  Rev. 
20,  40  U975i. 

"  Hearings  on  H.R.  T35T  Before  the  House  of  Representatives  Committee  on  Merchant  Marine 
andFi8heries.6SthCong.,  1st  Sess,.  at  p.  8(19241. 
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Having  detailed  our  position  on  the  first  amendment  and  broadcasting,  we  shall 
be  brief  with  respect  to  cable  television.  A  more  thorough  statement  of  ACLU's 
pofiition  on  cable  is  attached  under  the  heading  "Policy  22,  Cable  Television."  Cable 
IS  a  unique  blend  of  broadcasting  and  "telecommunications  carrier,"  E^«ry  indica- 
tion is  that  it  will  be  a  central  element  in  the  delivery  of  information  into  the  home 
of  the  future.  For  that  reason,  the  cable  operator  and  its  policies  are  likely  to  have  a 
very  significant  effect  on  each  of  us,  and  particularly  on  our  communications 
in  t«  rests. 

There  are  three  key  questions  at  issue  in  the  cable  law.  viz.  whether  to  (1)  allow 
local  telephone  companies  into  the  cable  business,  (2)  require  retransmission  consent 
to  carry  a  particular  signal  or  program  from  the  broadcast  station  or  the  copyright 
holder,  ana  (3)  legislate  or  preempt  federal  or  local  regulation  of  cable,  particularly 
in  signal  carriage  and  access  channels. 

Whether  broadband  communications  services  are  provided  by  the  local  telephone 
company  or  cable  operator,  it  appears  that  the  service  will  be  a  natural  monopoly. 
This  is  indicated  by  the  economies  of  scale,  high  capital  int«nsity.  and  the  fact  that 
only  one  cable  can  go  into  the  TV  set.  Given  this  picture,  it  is  nard  to  understand 
why  regulation  at  all  levels  would  be  preempted.  It  is  completely  unrealistic  to 
expect  entry  from  competitors  of  broadband  services  by  wire  if  the  local  operator, 
once  established,  offers  inadequate  rates  or  services. 

Cable  offers  the  potential  for  an  unlimited  number  of  video  channels  into  the 
home.  But  will  that  potential  be  realized,  or  will  the  cable  operators  preside  over  a 
scarcity  of  the  future  much  as  broadcasters  do  todav? 

The  ACLU  urges  cable/ broadband  policies  which  will  maximize  the  diversity  of 
information  sources.  Thus  we  support  regulation  of  cable  as  common  carriers,  or  in 
the  parlance  of  the  bills,  as  intraexchange  telecommunications  carriers.  And  we 
urge  policies  which  enable  individuals  to  lease  a  cable  channel  on  a  first  come  first 
served  basis  at  nondiscriminatory  rates. 

The  ACLU  further  urges  legislative  reversal  of  the  recent  Midwest  Video  decision 
in  the  Supreme  Court "  which  held  that  Congress  had  not  authorized  the  FCC  to 
adopt  certain  minimum  requirements  for  governmental,  educational  and  public 
access  channels,  for  minimum  channel  capacity  120  channels)  and  two-way  capabili- 
^.  Although  we  believe  these  policies  should  be  restored  at  the  federal  level,  as  S. 
622  begins  to  do,  we  strongly  urge  the  Congress,  at  the  least,  not  to  preempt  local 
regulation  of  such  provisions,  as  the  House  bill  proposes. 

Further,  we  urge  Congress  to  require  complete  separation  of  broadband  distribU' 
tion  functions  from  programming  functions.  As  the  Cabinet  Committee  on  Cable 
Communications'  Report  to  the  President  in  1974  found,  this  should  be  a  top 
priority. 

The  incentives  of  a  programmer  are  to  minimize  the  viewing  of  any  programming 
other  than  Its  own,  whereas  the  incentives  of  a  n  on -interested  carrier  is  to  maximize 
use  of  as  many  channels  as  possible.  Allowing  a  charge  to  an  outsider  equal  to  what 
a  croHB-owned  programmer-distributor  pays  to  itself  is  inadequate  prot^ion  to  the 
public.  The  distributor  could  charge  unreasonably  high  fees,  which  would  be  realisti- 
callv  affordable  only  to  those  who  are  paying  themselves. 

The  ACLU  takes  no  position  at  the  present  time  on  the  controversy  surrounding 
program  retransmission  consent. 

Conclusion 

It  is  Impossible  at  this  time  to  predict  where  the  rapidly  changing  technolc^y  will 
take  us,  even  in  ten  years.  With  the  rapid  pace  of  hearings  in  both  houses  of 
Congress,  we  are  not  even  able  to  obtain  economic  studies  from  unint«rest«d  parties 
as  to  the  effects  of  the  proposed  legislation. 

S.  622  would  not  protect  fundamental  First  Amendment  values  during  this  period 
of  rapidly  changing  technology.  In  our  view,  it  risks  substantial  damage  to  the 
public  interest.  It  would  not  sufficiently  promote  public  access  to  the  use  of  each 
medium,  and  allow  flexibility  of  governmental  regulation  where  essential  to  the 
public  welfare.  We  respectfully  oppose  its  passage. 

On  the  other  hand,  S.  611  is  the  only  bill  currently  introduced  which  has  the 
potential  for  positive  alterations  which  could  be  acceptable  to  the  ACLU  and  its 
constituents.  We  therefore  urge  the  Committee  to  adopt  S.  611  with  modifu^tions 
consistent  with  the  thrust  of  these  comments.  Most  important  of  our  proposed 
modifications  would  be  adequate  provisions  to  foster  and  encourage  public  access  to 


••  Uniitd  Slates  v.  Midwal  Video  Corp..  99  S.Ct.  M35  11979). 
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the  broadcast  and  cable  media,  to  foater  and  encourage  greater  access  to  a  diversity 
of  information  sources. 

Thank  you  for  the  opportunity  to  appear  before  the  Subcommittee,  A  coi^  of  the 
pertinent  ACLU  policies  on  the  mass  media  is  attached. 

APPENDIX 

The  Mass  Media 

Policy  #11 

Access  to  the  Media 

During  recent  years  a  numberof  incidentshave  been  reported  to  the  ACLU  in 
which  non-commercial  advertising  ivas  rejected  by  newspapers,  magazines,  and 
other  communications  media  having  advertising  space  or  time  for  sale.  The  legal 
decisions  dealing  with  such  situations  have  generally  held  that  the  freedom  of  the 
press  guaranteed  by  the  First  Amendment  includes  the  publishers  right  to  be  free 
from  compulsion  to  accept  advertising. 

The  ultimate  purpose  of  the  freedom  of  speech  provision  of  the  First  Amend- 
ment is  to  promote  the  public  circulation  of  diverse  thought  on  political  and  social 
luuea.  In  simpler  times  than  our  own,  it  was  possible  to  reach  the  public  with  such 
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thought  by  methods  which  are  relatively  ineffective  in  our  complex  society.  Thus, 
today  the  speech  on  a  street  comer  or  in  a  public  park  and  the  printed  pamphlet  or 
handbill  reach  a  very  small  portion  of  the  public  and  are  too  often  regarded  as  the 
province  of  the  "lunatic  fringe."  Today's  marketplace  of  ideas  is  found  for  the  most 
part  in  books,  magazines,  newspapers,  radio,  and  television.  The  idea  which  is  denied 
access  to  this  marketplace  is  unlikely  to  be  given  serious  consideration  by  any 
substantial  part  of  the  public. 

A  significant  method  by  which  individuals  and  organizations  can  gainaccesa 
to  the  public  is  the  purchase  of  advertising  space  or  time  from  newspapers, 
magazines,  radio  and  television  stations,  and  other  important  advertising  media. 

Print  Media 

fa)  The  public  interest  in  freedom  of  speech  would  be  well  served  if  the  print 
media,  including  newspapers  and  magazines,  were  publicly  to  declare  and  adhere  to 
an  "open"  policy  with  respect  to  acceptance  of  non-commercial  advertising.  For  this 
purpose  non-com  mere  i  at  advertising  may  be  defined  as  advertising  which  expresses 
opinion  or  recommends  action  on  political  or  social  issues,  as  distinguished  from 
commercial  advertising  which  offers  goods  and  services  for  sale.  Non-commercial 
advertising  does  not  lose  its  character  as  such  because  it  solicits  contributions  to,  or 
membership  in,  a  non-profit  organization  concerned  with  political  or  social  issues. 
Advertisements  for  informational  and  cultural  works,  such  as  books,  newspapers, 
magadnes,  and  motion  pictures,  should  also  be  treated  substantially  as  non- 
commercial advertising,  since  these  items,  even  though  they  are  advertised  for  sale, 
may  themselves  be  the  means  of  exposing  controversial  viewpoints  to  the  public. 
(Board  Minutes,  October  11,  1965.1 

There  are,  of  course,  publishers  who  may  decide  to  limit  the  categories  of 
advertising  they  will  accept  because  the  medium  appeals  to  specialized  audiences, 
such  as  labor  union  members  or  a  religious  group,  or  because  of  the  publisher's 
self-imposed  standards.  We  do  not  quarrel  with  them  if  their  standards  are  previ- 
ously defined  and  are  applied  without  discrimination. 

However,  for  those  publishers  who  accept  advertising  dealing  with  political, 
social,  religious,  or  economic  issues,  the  ACLU  urges  that  advertising  representing 
all  points  of  view  be  accepted  subjectto  the  right  of  publishers  to  require  advertisers 
to  comply  with  existing  law  and  reasonable  non-discriminatory  regulations  applied 
to  all  who  seek  to  advertise  through  their  facilities.  We  believe  that  such  media 
should  be  willing  to  accept  all  advertisements  in  thecategories  of  advertising  permit- 
ted, whether  or  not  the  particular  issue  within  the  permitted  advertising  category 
appeared  in  previous  advertisements.  This  necessarily  includes  the  explicit  obliga- 
tion to  accept  advertisements  rebutting  views  presented  in  previous  advertisements. 

There  is  one  group  which  has  a  special  obligation  to  follow  these  guidelines: 
publicly  owned  facilities  providing  means  of  communication,  such  as  advertising 
space  in  municipally  owned  transportation  systems,  should  be  required  to  follow  the 
guidelines,  and  a  similar  requirement  should  be  imposed  on  privately  owned  but 
govemmentally  regulated  monopolies  such  as  bus  and  subway  companies.  [Board 
Minutes,  June  I,  1966.] 

(b)  In  view  of  the  essential  role  o£  daily  newspapers  in  communicating  impor- 
tant and  topical  information,  of  the  increasing  tendency  toward  single-paper  cities, 
audoftheconflictingdemandsoffrcedomof  the  press,  rights  of  publishers,  and  the 
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public  rights  of  freedom  of  information  and  access,  the  ACLU  recommends  that  daily 
newspapers  voluntarily  institute  a  policy  of  providing  editorial  space  to  unedited 
news  and  opinion  contributions  from  the  public.  [Board  Minutes.  December  5-7, 
1969.] 

te)  The  ACLU  seeks  the  establishment  of  an  independent,  adequately  financed, 
non-governmental  citizens  advisory  commission  whose  sole  task  would  be  to 
evaluate  on  a  continuing  basis  whether  the  mass  media  are  denying  access  to 
competing  views,  emphasizing  that  the  commission  should  be  national,  that,  where 
possible,  local  hearings  should  be  held  to  deal  with  local  situations,  and  that  at  all 
times  there  be  a  particular  person  or  department  designated  to  hear  individual 
complaints.  The  ACLU  Communications  Media  Committee  will  make  a  detailed 
study  of  the  structure  and  criteria  of  the  commission.  [Board  Minutes,  June  21-22, 
1969.] 

(d)  The  Union  adheres  to  the  position  that  there  should  he  no  enfortxahle  right  of 
access  to  the  print  media.  [Board  Minutes,  February  9-10,  1974.] 

Broadcast  Media 

Thepublicinterestin  freedom  of  speech  would  also  be  well  served  if  broadcas- 
ters were  publicly  to  declare  and  adhere  to  an  "open"  policy  with  respect  Co  accep- 
tance of  no n- commercial  advertising. 

However,  vrith  respect  to  the  broadcast  media,  the  Union  believes  that  an 
enforceabSeright  of  access  is  justified  because  Cheairwavesbelong  to  the  public  and 
because  the  holder  of  a  broadcast  license  holds  a  government-conferred  benefit. 

Specific  techniques  which  the  ACLU  will  support  in  order  to  increase  access  to 
the  broadcast  media  include  the  following: 

1)  The  ACLU  supports  attempts  currently  being  made  to  provide  open  access 
to  groups  and  individuals  to  express  their  particular  and  distinct  viewpoints  in 
matters  of  public  interest,  by  means  of  such  new  methods  as  the  free  speech  messages 
(FSM'sl,  one  of  the  proposals  of  the  Committee  for  Open  Media  (COM).  The  FSM's 
would  be  spot  messages  comparable  to  commercials  and  public  service  announce- 
ments but  differing  in  that  they  would  often  express  controversial  views  and  be 
composed  by  members  of  the  community  rather  than  by  corporations  or  broadcasting  . 
stations.  With  commendable  vigor,  COM  has  persuaded.a  number  of  TV  stations  to 
make  free  time  available  for  FSM's  on  an  experimental  basis.  If  in  certain  cir- 
cumstances the  FSM's  should  be  allocated  on  a  paid  basis,  it  should  be  the  responsi- 
bility of  the  broadcaster,  under  the  Fairness  Doctrine,  to  insure  that  groups  and 
individuals  which  cannot  afford  to  buy  time  for  such  messages  are  also  afforded 
access  to  the  airtvaves  to  express  their  points  of  view. 

2)  The  ACLU  particularly  supports  litigative  efforts  to  establish  the  principle 
of  television  access  for  political  advertisements  in  the  context  of  Judge  Skelly 
Wright's  statement  in  the  decision  by  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  in  the  Business  Executives  Move  for  Vietnam  Peace  (OEM) 
case  —  that  if  a  station  accepts  some  paid  advertising,  it  cannot,  as  a  general  matter, 
deny  other  categories  of  advertising.'  TheCourt'sorderto  the  FCC  that  it  promptly 
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•et  up  "reasonable  regulatory  guidelinea  to  deal  with  editorial  advertisements  is 
correct."  This  action  would  be  consonant  with  the  Commission's  continuing  obliga- 
tion to  see  to  it  that  the  public  interest  obligations  of  the  licensees  are  being  met  in 
the  most  effective  way, 

3)The  ACLU  supports  the  mandating  of  blocks  orprime  broadcast  time  to  be 
allocated  on  a  paid  "common  carrier"  principle,  i.e..  first  come,  first  served.  If  a 
problemof  monopolization  ofsuch  time  bj' rich  spokespersons  arises,  it  can  be  dealt 
with  by  the  station  adhering  to  the  Fairness  Doctrine  itself.  We  suggest  as  suitable 
for  the  common  carrier  period  the  use  of  the  half  hour  of  non-network  prime  time 
required  by  the  FCC's  recently  enacted  three  hour  rule,  because  there  is  growing 
complaint  that  this  non-network  time  has  not  been  a  source  of  fresh,  diversified,  local 
programming. 

4>  The  ACLU  supports  the  allocation  of  certain  blocks  of  broadcast  time  for  the 
reading  <rf  opinions  set  in  by  viewers  in  a  "letters  to  the  editor"  format.  As  in  the  case 
of  the  print  media,  editorial  discretion  in  selecting  the  letters  to  be  aired  will  be  left  in 
the  hands  of  the  professional  journalist, 

5)  The  ACLU  supports  a  revision  of  the  FCC  forms  to  provide  specific  requir*' 
ments  and  information  as  to  the  activities  of  the  licensee  m  carrying  public  access 
broadcasting.  Continuation  of  the  station  operator's  license  should  depend  upon 
adherence  to  these  requirements  as  well  as  to  others  already  in  effect. 

With  respect  to  employment  of  members  of  minority  groups,  without  setting 
rigid  quotas,  the  publlcservice  forms  should  advise  the  station  licensee  of  its  obliga- 
tion to  hire  both  performing  and  n  on -performing  minority  personnel  in  order  to 
inqtrove  sensitivity  and  accuracy  in  the  production  and  dissemination  of  public 
interest  and  news  progranis  relative  to  minority  groups. 

6)  The  Union  deplores  the  lack  of  public  interest  programs  and  also  encour- 
ages the  use  of  diverse  programming  from  as  many  varied  sources  as  possible.  To 
implement  the  principle  of  self-expression,  station  operators  should  be  required  to 
give  technical  assistance,  by  means  of  professional  advice  and  equipment,  to  disad- 
vantaged groups  preparing  news  presentations  and  documentaries  to  be  shown  over 
the  station's  facilities.  This  requirement  should  not  take  the  place  of  a  station's  own 
productions  of  documentaries  on  public  issues, 

7)  The  ACLU  recognizes  the  argument  of  broadcasters  that  full  adherence  to 
the  implementation  of  the  Fairness  Doctrine  is  an  onerous,  administrative  burden. 
But,  in  the  vital  First  Amendment  area,  difficulty  is  no  excuse  for  not  meeting  the 
requirements  of  the  station  licensee  to  serve  the  public  interest.  As  one  means  of 
relieving  the  administrative  burden  and  increasing  efTiciency  and  sensitivity,  in  the 
handling  of  fairness-access  complaints,  the  burden  of  hearing  and  studying  such 
complaints  should  be  removed  from  the  FCC  itself  Instead,  the  responsibility  should 
be  given  to  on- the-scene  citizen  investigating  committees  of  two  types:  a  local  citizen 
advisory  committee  of  about  three  members  in  each  community,  and  five-member 
citizen  regional  advisory  committees,  perhaps  in  regions  paralleling  the  FCC's  own 
geographical  breakdown  ofthe  nation's  radio- TV  areas.  Appointees  representaliveof 
communityinterestscouldbe  named  by  the  FCC  or  even  by  the  President,  and  could 
be  rotated  frequently  to  prevent  the  growth  of  bureaucratic  decision-making.  The 
local  committees  would  conduct  hearings  and  render  decisions  immediately  upon  the 
filing  of  a  complaint,  and  appeals  to  the  regional  committees  would  be  swiftly  decided 
and  passed  on  to  the  FCC  for  final  ruling.  This  procedure  would  permit  speedy 
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decision  in  cases  wbere  timely  discussion  on  an  important  public  issue  is  essential. 
Informed  decisions  would  result  because  the  local  committees  would  be  familiar  with 
the  local  issues  and  could  evaluate  intelligently  how  they  have  been  treated.  Most 
important,  citizen  interest  and  involvement  in  the  programming  of  publicly  licensed 
stations  might  bo  increased. 

Tomeet  the  cost  of  such  aprogram,  a  supplementary  fee  might  be  charged  to 


8)  The  ACLU  supports  the  proposition  that  denial  of  access  to  television  for  the 
eipressionof  contrasting  views  on  controversial  issues  of  public  concern  is  evidence 
of  lack  of  fulfillment  of  the  license  requirements.  Whether  the  evidence  is  conclusive 
must  be  determined  case  fay  case.  ACLU  affiliates  should  be  urged  to  aid  in  challeng- 
ing the  renewal  licenses  of  stations  which,  afterexaminationof  the  totality  of  their 
performance,  in  the  light  of  the  foregoing,  can  be  shown  to  have  violated  the  principle 
of  access  for  the  public  interest.  (ACLU  Board  Minutes,  February  5-6,  1972.] 

POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  regulation 
of  broadcast  i  ng . 
■^      Candidates  for  Political  Office 

Some  television  time  should  be  made  available  at  no  charge  during  political 
campaigns  to  candidates  for  the  olfices  of  President,  Vice  President,  Senator,  Con- 
gressman, and  Governor.  All  television  stations  serving  the  constituencies  of  these 
five  offices  should  be  obliged  to  grant  free  time.  The  allocation  of  such  time  among 
m^jor  and  minor  candidates  should  be  handled  by  a  Fairness  Doctrine  approach, 
emphasizing  standards  of  fairness  and  balance.  (See  policy  on  Fairness.) 

A  serious  weakness  of  Section  315  of  the  Federal  Communications  Act  is  its 
failure  to  declare  that  stations  have  an  affirmative  obligation  to  present  the  candi- 
dates whoare  running  for  election.  This  affirmative  obligation  should  bewritten  into 
law,  replacing  the  existing  conditional  equal  time  requirement.  Allocation  of  time 
among  "major"  and  "minor"  candidates  should  be  handled  by  a  Fairness  Doctrine 
approach,  emphasizing  standards  of  fairness  and  balance,  but  requiring  a  specific 
minimum  amount  of  time  to  all  legally  qualified  candidates.  (See  policy  on  E^ual 
Time  in  Political  Campaign  Broadcasting.) 

For  candidates  below  the  national  and  statewide  level,  television  time  and 
newspaper  space  should  be  made  available  at  the  lowest  commercial  rate  for  the  time 
in  question.  In  addition,  television  stations  should  be  obliged  to  grant  time  at  no 
diarge  to  candidates  running  in  significant  local  elections. 

Time  on  radio  and  space  in  newspapers  or  magazines  should  be  sold  to  all 
candidates  at  the  lowest  commercial  rate  for  that  time  or  space.  {Board  Minutes. 
February  6-6,  1972] 

POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  regulation 
oT  broadcasting. 
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■    Policy  #14 

Communications  Monopolies 

ta)  Kze  is  not  the  sole  criterion  for  judging  whether  there  exists  a  monopoly  in 
TCatraint  of  communication.  The  true  test  is  whether  or  not  a  particular  practice 
reatraina  free  communication,  and  in  this  light  it  appears  that  local  monopolies  are 
often  more  harmful  to  diversity  than  nation-wide  combinations.  [Board  Minutes, 
June  10,  1946,] 

Tbe  Union  believes  that  the  functions  of  government  include  not  only  forbear- 
ance from  interfering  ivith  the  liberties  of  its  citizens  but  also  responsibility  for 
reatraining  private  agencies  from  interfering  with  those  liberties.  Where  economic 
concentration  in  the  communications  field  acts  to  deny  the  public  access  to  many 
"products"  in  the  realm  of  news,  opinion,  and  information,  government  action  ia 
required  to  promote  greater  competition  and  thus  to  encourage  diversity  of  presenta- 
tion. [Board  Minutes,  January  6,  1945.1 

(b)  The  Union  has  considcredelaims  that  ownership  otradio  stations  by  news- 
papers tends  to  monopolize  channels  of  com  muni  cat  ions  and  to  deprive  listeners  of 
hearingthe  freest  possible  discussion  of  controversial  public  issues.  But  these  claims 
appear  to  the  Union  without  merit.  The  fact  that  newspapers  ore  engaged  in  dealing 
with  information  and  opinion  should  not  disqualify  them  as  applicants  for  radio 
licenses,  although  it  may  present  an  important  factor  to  be  considered  in  appraising 
public  interest,  convenience,  and  necessity  —  the  FCC's  basis  for  granting  and 
revoking  licenses.  Extreme  care  should  be  taken  by  the  FCC  in  each  instance  to  see 
that  as  a  practical  master  no  monopoly  in  the  presentation  of  news  and  opinion  is 
created.  [Board  Minutes,  March  30,  1942.] 

The  ACLU  is  interested  in  any  case  where  it  appears  that  simultaneous 
ovmership  of  press  and  radio  facilities  actually  threatens  the  presentation  of  a 
diversity  of  opinion.  In  just  such  a  case  the  ACLU  recently  requested  the  FCC.  in  its 
rcsllocation  of  new  UHF-TV  licenses,  not  to  grant  any  more  channels  to  owners  of 
newspapers  published  in  areas  covered  by  the  stations  concerned,  but  this  request 
wasnotintendedtoappiy  retroactively  to  existing  situations  of  simultaneous  owner- 
ahip.  This  particular  situation  aroused  ACLU  concern  because  most  of  the  new 
diannels  allocated  had  gone  or  were  to  go  to  small  cities  and  towns  which  are 
one-publisher  communities,  and  m  which,  therefore,  common  ownership  of  the  major 
media  of  communication  would  seriously  jeopardize  diversity.  (Board  Minutes, 
January  17,  1944,  September  13,  1965;  News  Release.  October  8,  1963.] 

(c)  The  ACLU,  as  an  organization  devoted  to  promoting  freedom  and  diversity 
of  qieech,  endorses,  in  principle,  legislation  which  may  have  beneficial  effects  on 
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diversity  of  expression  in  the  mass  communications  field  by  preventing  further 
financial  failures  of  independently  owned  daily  newspapers.  As  one  means  of  such 
preventive  action,  it  endorses,  in  principle,  the  exemption  from  anti-trust  liability  of 
certain  local  newspaper  mergers  and  local  newspaper  agency  corporations  that  may 
be  necessary  to  save  rinanctalty  failing  papers.  But  the  Union  opposes  any  blanket 
exemption  of  all  local  mergers  and  operating  agreements,  urging  instead  a  case-by- 
case  examination  of  the  total  competitive  picture  within  each  affected  community. 
The  deciding  factor  in  each  instance  should  be  whether  that  economic  combination 
will  be  a  threat  to  diversity  of  expression  and  independence  of  editorial  content,  or 
result  in  a  substantial  lessening  of  competition.  [Board  Minutes,  July  13,  1967; 
Minutes  of  Executive  Committee.  March  25.  1968.} 

POUCY  UNDER  REVIEW.along  with  other  policies  pertainingtor^fulaUon 
tf  broadcasting. 


PoUcy  #15 

Commercial  Advertising 

(a)  General  Policy 

A  simple  distinction  between  non-commercial  and  commercial  speech  does  not 
determine  the  extent  to  which  the  guarantees  of  the  First  Amendment  apply  to 
advertising  and  similar  communications  relating  to  the  sale  or  other  disposition  of  . 
goods  and  services. 

On  the  one  hand,  advertising  and  sales  talk  convey  ideas.  Like  political  and 
artistic  ideas,  these  may  be  perceived  as  true  or  false,  harmful  or  beneficial.  They 
may  be  thought  to  contribute  to  robust  debate  on  issues  of  public  policy  —  or  to 
possess  no  redeeming  social  value.  To  an  increasing  extent,  business  enterprises,  like 
other  participants  in  public  debate,  use  advertising  media  to  propagate  their  views 
onpolicy  issues  as  diverse  as  the  healthfulnessofmilk  or  eggs,  or  the  relative  merits 
of  petroleum  or  nuclear  energy  sources.  Such  expressions  are  entitled  to  protection 
against  abridgement 

On  the  other  hand,  there  is  an  historic  and  appropriate  recognition  of  the  need' 
for  the  regulation  of  selling  practices  to  minimize  fraud,  deception,  and  misrepresen- 
tations. This  recognition  has  been  overstated  in  the  now -discredited  proposition  that 
commercial  speech  is  unprotected  by  the  First  Amendment.  If  the  sale  or  transaction 
is  one  that  can  be  validly  regulated  or  prohibited,  then  communications  that  are  an 
integral  part  of  such  a  sale  or  transaction  can  be  regulated.  In  appropriate  though 
narrowly  limited  cases,  communications  that  are  objectively  false  and  fraudulently 
motivated  may  even  be  enjoined.  For  example,  there  is  no  constitutional  or  other 
privilege  that  shields  a  corporation  from  the  processes  of  the  Federal  Trade  Commis- 
sion or  the  Securities  Exchange  Commission,  when  it  is  engaged  in  swindling 
persons  seeking  retirement  homes  by  misrepresenting  the  qualities  of  worthless 
desert  land.  While  the  ACLU  does  not  endorse  everj'  anti-fraud  measure,  and  in 
appropriate  cases  will  oppose  regulatory  sanctions  that  encroach  upon  the  expression 
of  ideas,  it  recognizes  that  consumers  are  entitled  to  new  forms  of  protection  that 
haveevolved  from  common- law  rights  againsffraud  which  had  no  effective  remedies. 
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Then  also  may  be  occasions  when  public  interest  in  health  and  safety  permii 
valid  restrictions  on  commerciaJ  advertising. 

l^nally.  special  caution  is  required  with  respect  to  the  regulation  ofadvertiS' 
ingof  materials  which  are  themselves  expression,  such  asbooks.  films,  and  the  like. 
•Othatit  isconfined  to  economic  cheats,  such  as  priceorTormat.  and  does  not  impinge 
upon  the  content  of  the  materials  advertised.  Similarly,  governmental  restrictions 
on  advertising  may  not  be  used  to  frustrate  the  advancement  of  controversial  con- 
•titutional  rights,  such  as  the  availability  of  abortions,  (Sec  the  United  States 
Supreme  Court  decision  in  Bigelow  v.  Virginia.  1975,)  {Board  Minutes,  December 
6-7, 1975,) 

da)  Radio-TV  Commercials 

I)  By  occupying  a  major  part  of  a  station's  programming  schedule,  frequent  or 
lengthy  commercials  necessarily  take  time  away  from  noncommercial  program- 
ming that  might  present  diversified  information  and  opinion  to  audiences.  Radio  and 
television  advertising  therefore  raises  civil  liberties  problems  in  that  overcommer- 
cialization  can  have  an  adverse  effect  on  the  obligation  of  stations  to  broadcast  in  the 
public  interest. 

With  the  exception  noted  below,  the  Union  supports  TCC  regulation  onlv  of 
the  volume  of  advertising  and  content  only  as  provided  in  ACLU 
policy  on  commercial  speech.  it  therefore  regards  as  unjustified  the 
protests  of  broadcasters  that  government  regulation  would  impinge  on  their  own 
.  rights  of  free  speech.  JBoard  Minutes.  April  13,  1964;  Weekly  Bulletin,  May  11, 
1964.1 

(See  policy  on  Subscription  TV  and  Theater  TV  for  commercials  in  STY,) 

2)  When  a  particularproduct  commercial  gives  rise  to  a  controversial  issue  of 
public  concern,  as  manifested  by  interest  reflected  by  substantial  numbers  of  people 
or  by  responsible  experts  on  the  subject,  the  controversial  issue  that  has  emerged 
should  be  subject  to  the  fairness  doctrine  in  the  i>ame  way  as  any  other  controversial 
iuue  arising  out  of  matters  broadcast  over  radio  and  television.  [Board  Minutes, 
October  2-3.  1971.]  iSee  also  "policy  on  Fairness.) 
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operation  of  the  motion  picture  code  and  the  voluntary  daasincation  system  on  nim 
production  and  distribution.) 

Beyond  the  question  of  principle,  it  should  be  noted  that  the  specific  provisions 
of  a  code  are  framed  primarily  to  meet  the  demands  of  self-appointed  reviewing 
groups  which,  usually  on  groundsofmorality,  dictate  their  ideas  of  socially  accepta- 
ble subjects  and  treatment,  and  that  no  attempt  is  made  to  ascertain  to  what  extent 
these  reflect  the  views  of  the  general  public  or  are  based  on  a  clearly  proven  determi- 
nation that  the  material  in  question  does  cause  anti-social  conduct.  [Board  Minutes, 
April  16.  1956,  November  5.  1956;  News  Release,  April  19,  1957.J 

POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  tc 
cations  industry  codes. 


Policy  #18 

Broadcasting  Codes 

The  Union  is  opposed  to  broadcasting  industry  agreements  or  practices,  such 
as  codes,  which  are  restraints  on  freedom  in  the  trade  of  ideas. 

The  specific  evil  in  code  adherence  by  a  broadcaster  lies  in  the  surrender  of 
individual  responsibility  for  programming  to  restraint  by  an  outside  body  through 
the  sanctions  of  industry-wide  censure.  In  the  field  of  broadcasting  a  code  is  espe- 
cially vulnerable  from  a  civil  liberties  standpoint  because  the  subscribers  to  it  are 
operating  under  franchises  obtained  from  the  public  domain.  The  abnegation  of 
responsibility  for  program  selection  and  content,  inherent  in  subscription  to  a  code,  is 
improper  and  fraught  with  great  dangers  both  to  the  free  operation  of  broadcasting 
and  to  the  public  at  large.  (For  a  further  explanation  of  these  dangers  see  policy  on 
Motion  Picture  and  Book  Codes.)  The  Union  believes  such  subscription  to  be  contrary 
to  the  public  interest,  convenience,  and  necessity  prescribed  by  the  Federal  Com- 
munications Act  as  the  standard  for  granting  licenses. 

The  Union's  opposition  to  codes  on  principle  is/iot  modified  by  recognition  that 
the  personnel  administering  the  code  may  at  any  given  time  exhibit  a  laudable 
"  respect  for  diversity,  nor  by  recent  changes  in  the  National  Association  of  Broadcas- 
ters code  itself  which  may  actually  serve  to  enhance  rather  than  stifle  free  expression 
and  diversity.  (Among  these  changes  are:  (Dan  exhortation  to  broadcast  programs  of 
valid  moral  and  social  issues  or  genuine  artistic  and  literary  materials  without 
diluting  their  content  in  supposed  deference  to  "good  taste"  or  to  the  code  provisions 
themselves,  so  long  as  care  is  taken  to  preserve  the  integrity  of  such  programs  and  to 
avoid  purposes  of  sensationalism  or  exploitation  of  morbid  interest;  and  {2)  measures 
to  limit  improper  sponsor  influence  on  program  content.)  [Minutes  of  Censorship 
Committee,  February  28,  1964;  Minutes  of  Radio-TV  Committee.  December  19, 
1962,  January  23,  1963;  Staff  draft  of  Revised  Statement  on  Codes.  1965.) 
(See  also  policy  on  Commercial  advertising) 

POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  communi- 
cations industry  codes. 

Further  Informalion  (not  policy) 

In  1975  the  NAB  added  to  its  code  a  "family  viewing"  standard.  This  limits 
programming,  during  the  first  hour  of  prime  time  and  the  immediately  preceeding 
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liour.*  to  entertainment  "appropriate  for  viewing  by  a  general  family  8udience,"The 

Union's  general  opposition  to  codes,  as  well  as  the  impBct  of  the  rule  in  imposingprior 
mtraints  on  the  content  of  programming,  prompted  the  ACLlTs  particular  opposi- 
tion to  the  family  viewing  standard.  Moreover,  the  rule  appears  to  have  been  imposed 
because  of  pressures  by  Congress  and  the  FCC.  thus  violating  the  constitutional 
guarantees  that  preclude  governmental  regulation  of  content  of  broadcasting. 

Late  in  1975  a  group  of  writers  and  producers,  including  the  the  Writers. 
Directors  and  Screen  Actors  Guilds,  and  Norman  Lear,  the  producer  and  creator  of 
feveral  television  shows,  including  "All  In  The  Family",  filed  suit  against  the  FCC, 
the  networks  and  the  National  Association  of  Broadcasters.  The  suit  sought  injunc- 
tive relief  prohibiting  enforcament  of  the  vamily  viewing  time  rule.  The  plaintiffs 
arpied  that  the  rule  is  violative  of  the  First  Amendment  as  a  prior  restraint  on 
■peech;  that  the  FCC  played  a  sufficient  role  in  enactment  of  the  rule  to  constitute 
nnlawfulgovemmentalcontrolovercontentiandevenif  there  were  not  FCC  action, 
the  rule  would  still  constitute  governmental  restraint  of  speech  because  television  is 
broadcast  over  govemmentally  regulated  airwaves.  They  also  base  their  complaint 
on  the  grounds  that  the  rule  is  violative  of  the  Sherman  Anti-Trust  Act  and  is 
tueonsUtutionaily  vague  censorship  of  program  content. 

PoUcy  #19 
Ooard  Minutes.TDiversity,  Censorship,  and  FCC  Regulation 

(a)  l^e  ACLlTs  interest  in  radio  and  television  derives  from  the  First 
Amendment's  guarantee  of  freedom  of  expression,  a  guarantee  designed  to  assure 
citizens  a  diversity  irf  information  and  opinion.  Its  premise  is  that  in  a  marketplace  of 
conflicting  ideas  the  American  public  will  be  exposed  to  the  broadest  circulation  of 
contrasting  viewpoints,  which  alone  makes  possible  the  ultimate  exercise  of  freedom 
(tf  q>eedi  and  the  press. 

This  belief  has  guided  the  ACLLTs  support  of  measures  adopted  by  the  Federal 
Communications  Commission  toenlargediversity  of  that  most  important  medium  of 
communications,  radioand  television.  Government  regulation  always  carries  with  it 
the  possibility  of  censorship,  and  the  ACLU  is  especially  sensitive  to  this  danger. 
However,  each  FCC  step  toward  actually  increasing  diversity  —  without  interfering 
with  program  content—deserves  theback  of  civiiiibertarians  eager  to  have  theFirst 
Amendment  guarantees  utilized  for  the  resolution  of  public  issues,  [Board  Minutes, 
NoTember23, 1964.] 

(b)  The  ACLU  calls  upon  the  FCC  to  use  its  powers  and  sanctions  under  the 
Federal  Communications  Act  to  promote  maximum  possible  range  and  balance  in 
overall  programming  by  both  radio  and  TV  broadcasters.  Ths  Union  bases  its  posi- 
ttoo  on  the  fact  that  the  number  of  broadcast  channels  technically  available  on  a 
frequency  spectrum  may,  in  some  circumstances,  be  smaller  than  the  number  of 
duiuiels  for  which  there  is  a  demand,  and  this  position  is  applicable  only  to  such 
orcumstances. 
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The  ACLU  believes  that  the  FCC  has  an  arTirmative  obligation  to  insure 
balance  and  diversity  of  programming.  It  may  be  that  such  balance  anddiversity  will 
result  from  a  substantial  diversification  o[  program  sources  and/or  a  substantial 
increase  in  broadcasting  facilities  in  local  communities.  At  present  however,  it  has 
not  been  established  that  (1)  either  has  occurred  or  12)  that  their  existence  would 
necessarily  result  in  balance  and  diversity  of  programming.  The  ACLU  calls  upon 
the  FCC  to  insure  balance  and  diversity  of  programming  through  such  means  as 
vigorousenforcement  of  the  Fairness  Doctrine,  use  of  the  Program  Service  Form  (a 
review  of  each  licensee's  past  and  projected  programming  in  various  categories  of 
programs),  and  reasonable  regulatory  guidelines  to  insure  public  access  to  the 
broadcast  media.  [Board  Minutes,  October  1,  1972J 

The  goals  of  the  First  Amendment  will  best  be  served  if  the  largest  number  of 
available  broadcast  channels  possible  operate  to  meet  the  diverse  needs  of  society  for 
information  and  opinion  and  to  allow  for  expression  by  the  many  diverse  groups  in 
society.  The  Union  recognizes  that  the  present  limitation  on  the  number  of  available 
broadcast  channels  is  due  to  a  combination  of  factors:  government  policy,  the 
economiic  structure  of  the  industry  which  limits  the  development  of  new  channels, 
economic  barriers  to  entering  the  industry,  and  the  problems  of  limited  spectrum 
Space.  Pending  the  development  of  the  maximum  number  of  channels,  to  meet  the 
needs  of  society  for  information  and  opinion,  (which  the  ACLU  has  consistently 
encouraged,  as  in  its  cable  television  policy),  the  regulation  of  broadcasting  under  the 
•public  interest,  convenience,  and  necessity"  standard  of  the  Federal  Communica- 
tions Act  is  not  contrary  to  the  First  Amendment,  when  administered  within  a 
concept  of  regulatory  policy  which  seeks  the  widest  possible  diversity  on  existing 
radio  and  television  channels,  without  censorship  of  program  content. 

We  rect^nize,  however,  the  threat  to  First  Amendment  interests  which  exists 
when  any  politically  appointed  body  has  the  power  to  impose  sanctions  for  use  or 
misuse  of  the  communications  media. 

Licensing  is  necessary  for  engineering  reasons:  the  spectrum  is  limited  and 
wavelengths  must  be  assigned  to  avoid  stations  interfering  with  each  other.  The 
Commissionhasaduty  to  encourage  a  multitude  of  voices,  but  only  in  a  limited  way, 
vU:  by  preventing  monopolistic  practices  and  by  promoting  technological  develop- 
ments that  will  open  up  new  channels,  Butcensorshiporcditing  or  the  screening  by 
government  of  what  licensees  may  broadcast  goes  against  the  grain  of  the  First 
Amendment.  [Board  Minutes,  April  20-21,  1974.] 

To  aid  in  making  meaningful  the  FCC's  power  and  responsibility  tohave  radio 

and  television  operate  in  the  "public  interest,  convenience,  and  necessity."  the 
Commission  should  require  a  station  to  notify  its  public  of  a  pending  application  for 
license  renewal  and  of  the  fact  that  thepublic'scomments  to  the  Commission  on  the 
Station's  performance  are  permissible  and  welcome.  Notificalion  should  be  made  by 
broadcast  each  day  oflhe  week  following  such  application,  in  prime  evening  time.  In 
addition,  the  Commission  itself  should  solicit  comment  from  any  responsible  person 
who  has  written  to  it  about  the  station  during  the  previous  license  period.  If  the 
Commissiondeemsit  advisable,  a  public  hearing  on  the  application  should  be  held  in 
the  city  where  the  station  is  located,  invitations  to  be  extended  toanyone  it  believes 
should  be  heard.  During  the  license  period,  when  anyone  deemed  by  the  Commission 
to  be  responsible  has  complained  to  the  Commission  about  a  station,  theCommission 
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should  immediately  consider  the  eqmpUint,  holding  a  local  hearing,  if  the  Commis- 
sion decides  it  to  be  warranted,  and  taking  such  action  as  it  deems  necessary,  possibly 
evenprompt  revocation  of  the  license.  {Minutes  of  Radio-TV  Committee,  November 
M,  1959.  ACLU  Statement.  December  10,  1959-1 

(See  also  policy  on  Fairness,  for  FCC  handling  of  fairness  complains  during  the 
Beanae  period,  and  policy  on  Access  to  the  Media.) 

POLICY  UNDER  REVIEW,  along  with  otherpoliciespertaining  to  the  broad- 
cast media. 

Furthtr  information  (not  policy) 

Tbese  Board  resolutions,  especially  those  approved  in  1974.  indicate  conflict- 
ing positions  which  resulted  in  the  appointment  of  a  Special  Board  Committee  on 
Regulation  of  Broadcasting.  The  Committee  has  been  reviewing  all  policies  in  the 
broadcast  area. 


PoUcy#20 

Curbs  on  Network  Control  of  Programming 

(■)  The  Union  supports  the  mandating  of  blocks  of  prime  and  other  broadcast 
time  to  be  allocated  on  a  paid  "common  carrier"  principle,  i.e.  first  come,  ftrst  served. 
[Board  Minutes,  February  5-6,  1972.] 

[Board  Minute9,9(b)  The  Union  supports  the  FCC's  Prime  Time  Access  Rule,  which 
serves  to  clear  some  prime  television  time  each  evening  for  programming  from 
non-network  sources.  The  Union  believes  there  Is  strong  evidence  that  in  the  every- 
day, practical  relationshipbetween  the  network  and  the  licensee,  there  are  dangers 
to  access  and  diversity.  The  program  originator,  producer,  director  or  writer,  whose 
ideas  and  opinions  do  not  satisfy  those  who  decide  —  and  control  —  network  televi- 
sion pn^ramming  has  no  real  alternative  outlet  for  his  or  her  creative  expression. 
With  the  development  of  alternate  sources  of  prime  time  programming,  the  program 
creators  might  have  such  an  alternative  and  the  public  might  receive  fresh  and 
diversified  treatment  of  important  public  issues. 

Over  the  past  decade,  the  three  major  networks  have  increased  their  control 
ovorprc^amminginprimetime.  Because  of  the"ratinggame,"  there  isa  tendency  to 
offer  programming  Co  appeal  to  the  lowest  common  denominator  and  to  eliminate 
programming  appealing  to  any  minority  interest.  Thus  network  control  works  Co 
.decrease  diversity.  Decisions  on  programming  are  controlled  by  a  handful  of  people 
in  the  three  network  offices,  and  those  decisions  are  based  almost  exclusively  on 
ratings.  The  important  issue  for  civil  liberties  interests  is  how  the  television  media 
canbe  opened  up  during  prime  time  to  a  greater  variety  of  people  and  ideas.  Oneway 
istobreaktheabsolutecontrolby  the  networks  over  this  time,  through  such  devices 
as  the  prime  time  access  rule.  [ACLU  comments  to  the  FCC,  January  12,  1973,  and 
October  10,  1974.] 

(See  also  policy  on  Access  to  the  Media.) 

POLICY  UNDER  REVIEW,  along  with  others  pertaining  to  regulation  of 
Ivoadcasting. 
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Further  information  (not  policy) 

Hie  FCC  has  periodically  reviewed  the  provisions  of  the  Prime  Time  Access 
Rule.  In  September  1975,  Prime  Time  Access  BulelH  was  instituted  by  theFCC.  The 
revised  rule  provides  that  commercial  televisionsstationsintbetop  50  markets  shall 
reserve  one  ofthefourhoursofprime  time  for  non- network  programming.  Network 
programs  excluded  from  the  three-hour  limit  include  children's  proerams.  public 
affairs  programs  or  documentaries,  on-the-spot  news  coverage,  political  broadcasts 
by  or  on  behair  of  candidates  for  public  oflice.  30-minute  regular  network  news 
broadcasts  when  adjacent  to  a  full  hour  of  local  news  or  pubhc  affairs  programming, 
runover  oflivc  sports  events,  broadcasts  of  international  sports  events  (e.g.,  Olympic 
Games)  New  Year's  Day  college  football  games  and  other  special  network  program- 
miug  which  constitutes  the  entire  programming  on  Che  network  for  the  same  even- 
ing. 

PoUcy  #21 

Subscription  TV  and  Theater  TV 

■  (a)  The  ACLU  has  long  been  an  enthusiastic  supporter  of  the  advent  of  aub- 
Bcription  television  (STV).*  An  independent  STV  system  will  provide  additional 
means  of  expanding  diversity  in  public  communications  and  thereby  advance  the 
guarantees  of  free  speech  of  the  First  Amendment.  The  growing  effort  of  certain 
organizations  to  prohibit  the  integration  of  STV  into  the  national  television  system  is 
amatter  of  deep  concern.  The  line  of  reasoning  which  holds  that  the  FCC  does  not 
have  authority  to  act  in  this  matter  is  faulty,  indeed  specious.  Not  only  does  the 
ACLU  consider  the  Federal  Communications  Commission's  promulgation  of  STV 
rules  within  its  proper  scope  of  authority;  we  also  fmd  that  it  is  the  Commission's 
mandated  duty  to  make  every  effort  to  provide  ways  of  ensuring  maximum  diversity 
of  expression. 

There  is  reflected  in  the  FCC's  fmal  rules  for  STV  undersUndable  apprehen- 
■ion  that  the  introduction  of  STVjeopardizesthepresentsystemoffree,  advertiser- 
sponsored  TV,  an  anxiety  which  has  become  the  clarion  call  ofthose  who  still  seek  to 
stop  the  new  system.  We  regret  this  fear,  for  in  no  way  does  the  inception  of  STV 
mean  the  demise  of  the  existing  system. 

Indeed,  for  the  civil  liberties  objective  of  increased  diversity  of  expression,  the 
addition  of  STV  augurs  bright  hopes  for  wider  breadth  of  communications.  STV 
provides  a  mE\jor  change  from  the  present  advertiser- con  trolled  structure  of  elec- 
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tronic  communications  by  giving  the  audience  a  direct  and  efTective  voice  in  what  it 
•eea  and  hears  on  its  televtsion  sets.  The  economics  of  STV  are  such  that  programs 
ne«dattract  only  a  comparatively  small  audience  in  order  to  be  financially  viable.  By 
a  direct  decision  to  incur  an  expense  to  watch  a  given  program,  the  audience  com- 
muoieates  its  needs  and  wants  directly  to  the  producer,  in  distinction  to  the  diffuse 
numbers  game  of  commercial  television  in  which  the  likes  and  dislikes  of  the 
audience  are  calculated  as  disembodied  ratings,  shows  of  audience,  sales  figures,  etc. 

There  is  no  justijication  for  a  government  agency  instituting  rules  for  the 
protection  of  one  private  interest  against  competition  from  another  private  interest. 
Tliere  is  no  evidence  that  the  system  of  advertiser- sponsored  television  would  be 
Jeopardized  by  an  absence  of  restrictions  on  the  program  content  of  pay  cable-casting 
or  subscription  television;  and  even  if  there  were,  such  a  consideration  should  pUy  no 
part  in  the  decisions  of  a  regulatory  agency  in  the  field  of  communications.  In  no 
circumstances,  in  our  opinion,  does  the  FCC  have  any  public  interest  basis  for 
encroachment  into  the  area  of  regulating  program  content.  It  is  well  established  that 
the  Commission  must  place  the  public  interest  above  private  interests  in  carrying 
out  its  regulatory  function.  [ACLU  Statements.  September  18,  1969,  October  31, 
1969,  September  19.  1974] 

Regarding  the  FCC's  final  rules  on  STV.  the  ACLU  has  the  following  com- 

1)  ACLU  supports  the  Commission's  decision  to  bar  commercial  advertising 
tnm  STV  programs.  This  rule  will  act  as  an  aid  to  differentiation  between  direct- 
audience-payment  television  and  commercially- sustained  television  and  to  the 
•trengthening  of  the  special  purposes  of  both.  Such  a  prohibition  leaves  some  station 
operators  mainly  concerned  with  selling  products  and  therefore  catering  to  a  mass 
audience,  while  STV  operators  without  commercial  sponsorship  may  find  it  economi- 
cally beneficialto  attract  individual  viewers  by  programs  of  more  specialized  appeal, 

2)  ACLU  opposes  the  provision  that  STV  stations  be  required  to  include  a 
prescribed  minimum  time  for  non-subscription  programming.  Such  a  requirement 
would  only  lead  STV  operators  to  concentrate  their  subscription  programming  in 
prime  hours  and  therefore  offer  programs  with  mass  appeal;  in  turn,  this  would  tend 
to  sifdian  off  mass,  popular  attractions  from  "free"  TV.  Under  separate  licensing. 
STV  atations  would  not  be  constricted  by  the  competitive  programming  practices 
otherwise  necessary  to  attract  advertisers  in  competition  with  full-time  commercial 
stations. 

3)  ACLU  opposes  those  rules  which  specify,  on  market  grounds,  the  particu- 
lar kind  of  community  in  which  a  subscription  television  service  may  be  authorized 
and  which  limit  STV  stations  to  one  to  a  community  —  rules  whose  stated  purpose  is 
the  protection  of  "free"  TV.  If  a  new  STV  operator  can  attract  paying  viewers  for 
programs,  despite  the  built-in  audience  for  established  "free"  TV,  the  conventional 
stations  have  obviously  not  been  meeting  all  the  needs  of  all  the  people.  A  rivalry 
between  subscription  and  tomraerciaily  sponsored  TV  should,  according  to  all  laws  of 
economic  competition,  stimulate  each  station  to  its  best  afforts  Restricting  STV 
service  to  one  station  to  a  community  or  to  certain  kinds  of  communities  needlessly 
deprives  the  public  of  the  program  diversity  that  open  competition  fosters. 

4)  ACLU  objects  to  government  regulations  of  program  content  (for  example, 
the  barring  of  any  feature  film  of  a  certain  age,  any  sports  event  unless  new  to 
television,  or  any  other  program  not  of  a  'Trax-office  nature"  for  which  people  are 

d  to  pay.) 
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Tie  argument  for  restricting  the  presentation  of  films  over  pay  cablecsstingii 
based  on  the  unwarranted  assumption  chat  the  number  ol'  films  available  for  televi- 
sion presentation  is  a  fixed  and  non-expandabie  quantity.  There  is  every  reason  to 
believe  that  the  market  can  respond  to  an  increasing  demand  for  film  products  and 
thatthedemandsofpay  cablecasting  and  STV  for  fresh  program  material  may  well 
result  in  a  substantial  increase  in  the  total  supply  of  such  program  material.  The 
advent  of  the  made-for- television  movie,  in  recent  years,  in  response  to  the  tremend- 
ous popularity  of  movies  presented  on  television,  provides  strong  testimonial  that  the 
film  industry  is  capable  of  expansion  of  supply  to  meet  an  increased  demand,  tiie 
ACLU  believes  that  free  competition  of  program  content  may  well  create  n«w 
avenues  of  diversity  and  service  minority  audiences  in  new  ways.  {These  olgectioru 
do  not,  however,  aiTect  ACLU's  policies  concerning  application  of  the  fairness  doctr- 
ince.  Section  315,  or  the  Program  Service  Form.) 

5)  ACLU  objects  to  the  FCC's  decision  to  permit  the  procurement  and  supply 
of  pr<%rams  by  licensees  holding  franchises  in  more  than  one  city  and  by  equipment 
manufacturers.  To  allow  the  possibility  of  the  concentration  of  control  of  both  dis- 
tribution and  programming  to  rest  in  the  same  hands  runs  the  risk  of  shrinking  a 
possible  path  toward  the  expansion  of  diversity  of  expression. 

6)  ACLU  believes  that  the  carrier  station  or  network's  charge  to  the  producer 
of  a  program  should  be  uniform  to  all  producers  and  reasonable  to  the  producer,  the 
public,  and  the  station.  As  a  monopoly  service,  it  should  be  regulated  by  the  FCC.  Tbe 
program  producer's  price  to  the  public  viewer,  however,  may  be  governed  by  competi- 
tive considerations.  {Board  Minutes,  February  1. 1965;  Minutes  of  Communications 
Media  Committee,  March  4,  1969;  ACLU  Statements.  September  18.  1969.  Sep- 
tember 19,  1974] 

(b)  Theater  television  (whereby  an  event  is  telecast  into  a  theater  and  an 
admission  fee  is  charged)  is  not  an  infringement  of  civil  liberties  because  it  does  not 
decrease  diversity  of  communication  by  interfering  with  the  allocation  of  frequencies 
to  normal  radio- television  service.  In  fact,  it  may  ewen  increase  diversity  by  provid- 
ing a  new  avenue  of  communication.  Safeguards  must  be  provided  and  observed, 
however,  to  ensure  that  theater  TV  is  used  in  the  public  interest.  Assurance  must  be 
given, for  example,  that  theater  TV  will  not  monopolize  publicevents  to  the  exclusion 
of  ordinary  TV,  or  engage  in  blacklisting  practices.  [Board  Minutes,  March  17, 1952.] 


Cable  Television 

(a)  Developmental  Considerations  for  Broadband  Communicatiorui 
The  ACLU  regards  the  present  period  of  development  of  public  policy  fot  the 
electronic  media  as  critical  to  the  future  of  our  free  society.  At  issue  is  a  clear-cut 
choice  between  two  carrier  systems  of  public  communications,  either  of  which  seems 
destined  to  include  all  types  ofmedia.  One  choice  is  the  present  broadcasting  system. 
On-air  broadcasting,  now  the  only  electronic  media  system,  has  become  the  public's 
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principal  source  of  news,  public  afTaira  information,  and  entertainment.  Yet  it  has 
remainedaclosed.one-way  system  to  which  the  members  of  the  general  public  have 
neither  entry  nor  selective  access  to  the  diversity  of  pastas  well  as  current  program- 
ming. Broadcasting  thus  difTers  from  the  "open."  two-way  print  and  face-to-face 
media  in  which  channels  of  communication  are  open  to  the  general  public  and  in 
which  there  is  freedom  to  select  from  both  pastand  present  resources  of  information 
and  the  arts.  Throughout  the  history  of  radioand  television  broadcasting.  ACLU  has 
been  concerned  by  restrictions  on  the  diversity  and  freedom  of  expression  and  on 
freedom  of  the  press  that  have  resulted  from  the  shortage  of  electronic  channels  and 
the  heavy  Tinandal  dependence  ofbroadcasting  upon  commercial  advertisers.  In  the 
interests  of  more  open,  diversified  television  services.  ACLU  has  consistently  advo- 
cated public  policies  designed  to  expand  the  number  of  usable  channels,  to  diversify 
lervices,  and  to  support  new  systems  for  educational,  public,  and  pay  television. 
Until  the  restrictions  to  entry  and  access  are  removed,  we  reaffirm  that  the  federal 
government  must  continue  to  regulate  television  content  in  the  interest  of  balanced 
and  fair  presentation  of  public  issues  and  policies,  political  contests,  and  other 
necessary  services  to  the  public. 

Now  there  exists  the  long-range  possibility  of  transferring  television  services 
from  the  air  to  direct-to-user  cable  distribution.  Such  cable  technology,  as  de- 
monstrated in  the  central  "exchange"  principle  of  the  telephone  system,  would  offer  a 
wholly  different,  two-way  system  of  public  communications  that  meets  ell  requisites 
for  the  exercise  of  First  Amendment  freedoms.  It  allows  free  access  to  all  com- 
municators and  unrestricted  choices  of  both  live  and  recorded  services  to  the  public. 
It  provides  the  means  for  public  dialogue,  interaction,  and  involvement  in  issues 
affecting  the  general  welfare.  In  time,  this  new  system  may  become  the  chief  means 
of  distribution  not  only  for  the  broadcast  media  but  for  the  print  media  as  well.  It 
may,  in  fact,  amount  to  a  total  communications  utility,  permitting  the  subscriber. 
dialing  into  a  central  exchange  from  a  home  or  office  communications  center,  direct 
access  to  color  TV  and  stereophonic  FM  radio,  aural  and  visual  telephone  service, 
high-speec  facsimile  data,  newspapers,  library  reference  service,  theater  and  trans- 
portation booking  services,  computer  faciUties.  shopping  and  baniiing  services  of  all 
^l>es,  and  centralized  charging  and  billing  services.  Technologically,  the  oppor- 
tunities for  communication  through  this  system,  both  by  those  who  wish  to  com- 
municate with  the  public  and  those  members  of  the  public  who  wish  to  receive 
communication,  are  virtually  unrestricted, 

ACLU's  concern  is  for  the  effect  of  the  structure  and  control  of  this  proposed 
■yrtem  on  the  freedom  of  expression  by  and  for  the  public,  including  freedom  of  the 
press  and  a  free,  competitive  marketplace  for  the  entire  range  of  information  and 
communications  services.  Because  such  broad-band  cable  earner  services  constitute 
a  new,  coordinate  system  of  pubUc  communication,  and  thus  can  no  longer  be 
regarded  merely  as  a  supplementary  service  to  broadcasting,  they  require  legal  and 
regulatory  status  comparable  with  the  other  basic  communications  carrier  services 
such  as  the  telephone,  telegraph,  and  postal  systems.  The  public  policy  requirements 
for  a  cable  system  with  such  potentialities  are  in  no  sense  derivable  from,  or  subordi- 
nate to,  the  restrictive  limitations  of  on-air  broadcasting  or  those  of  CATV  in  its 
present  operating  and  regulatory  status  as  an  auxiliary  of  on-air  broadcasting. 

ACLU  believes  that  the  overwhelming  weight  of  evidence  for  the  public 
interest  in  a  free  communications  system  calls  for  the  adaption  of  an  open,  two-way 
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'telephone"  syslem,  established,  regulated,  and,  if  necessary,  financed  by  the  gov- 
eminent.  Further,  ACLU  submits  three  essential  requisites  for  the  policies  and 

1)  Equal  opportunity  ofaccess  to  the  public  electronic  carrier  systems  for  all 
prodHcersanddistributorsofmedia  and  communications  services,  whether  for  "free" 
(sponsored!  distribution  or  for  direct  sale  to  the  pubUc. 

2)  Equal  opportunity  for  all  members  of  the  public  to  selective  access  to  all 
communications  services,  whether  "free"  or  for  selective,  direct  public  payment. 
Under  any  circumstances,  the  public  must  be  able  to  exercise  an  unrestricted  choice 
among  the  media  of  news  and  information  which  offer  "electronic  editions."  It  is  also 
essential  that  the  public  have  selective  access  to  the  central  "libraries"  of  recorded 
information,  knowledge,  and  cultural  resources.  This  principle  of  selectivity  should 
be  followed  even  in  the  initial  phases  of  the  system's  development. 

3)  Implementation  of  the  affirmative  obligation  of  government  to  establiah, 
regulate,  and  if  necessary,  finance  a  system  for  the  carriage  of  broad-band  public 
electroniccommunicationsincompliancewith  these  requisitesand  to  give  maximum 
dissemination  (both  in  content  and  scope)  to  listings  of  communications  offeringa 
from  which  the  public  may  make  seleiitions.  Government's  obligation  must  extend 
into  the  forseeable  future  of  public  needs  and  interests  to  be  served,  as  well  as  into  the 
capabilities  of  science  and  technology  to  enlarge  the  scope  of  services  to  the  public.  It 
is  essential,  therefore,  that  the  system  be  planned  with  flexibility  to  accommodate  to 
change  and  to  avoid  structural  rigidities.  [Board  Minutes.  July  22,  1968.] 

(b)Speci/icPi-opo3a/s /or  Cafcie  Television  (CATV) 

Freedom  of  expression  is  unique  among  the  various  civil  liberties  in  being  the 
direct  beneficiary  of  a  technology  whose  advancement  by  leaps  and  bounds  has  made 
possible  a  mass  communications  medium  in  cable  television.  CATV,  properly  de- 
veloped, can  have  an  immeasurable  impact  in  expanding  the  broad  diversity  of 
opinion  and  thought  which  results  from  the  exercise  of  truly  free  expression. 

The  advent  of  CATV  as  a  supplement  to  on-air  broadcasting  to  retransmit  and 
deliver  broadcast  signals  to  poorly  served  rural  areas  was  the  first  glimmer  of  hope 
for  the  realization  ofdiversity  of  choice  and  access.  In  the  comparatively  few  years  of 
its  existence.  CATV  has  developed  from  a  mere  technical  adjunct  to  on-air  television 
into  an  industry  with  the  technological  capability  of  providing  a  broadband  system  of 
electronic  communications  of  practically  infinite  capacity.  This  development  could 
form  the  basis  for  a  fundamental  change  in  this  country's  electronic  communications 
from  a  one-way  to  a  two-way  system. 

The  Union  makes  the  following  specific  comments  and  suggestions; 

1)  ACLU  has.  in  the  past,  been  concerned  with  the  potentially  suppreasive 
influence  on  diversity  of  opinion  and  expression  that  may  exist  when  ownership  of 
several  media  of  communication  is  concentrated  in  a  manner  that  forecloses  dian- 
neis  of  communication  to  opinions  out  offavor  with  the  controllers  of  those  channels. 
The  Union  therefore  supports  limitations  of  cross-ownership  of  CATV  facihties  and 
other  communications  outlets. 

2)  The  Union  supports  the  proposal  to  require  cable  operators  to  provide 
additional  channels  for  programs  and  services  other  than  those  required  for  relaying 
of  on-air  broadcasting  as  a  pre-condition  for  the  relay  of  such  broadcasting.  This  may 
be  seen  as  the  beginning  of  the  kind  of  system  growth  which  is  transforming  cable 
television  from  a  simple  relay  supplementing  another  system  into  a  separate  and 
independent  medium  of  communication. 
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3)  In  order  for  the  cable  system  to  develop  into  a  two-way  utility  cc 
tions  system,  it  must  be  operated  aa  a  common  carrier,  leasing  channel  time  to  all 
those  who  desire  it  at  uniform,  fair,  and  reasonable  rates,  on  a  first-come,  first-served 
Iiasis,  with  the  operator  of  the  facility  having  no  control  over  the  material  which  is 
carried  through  his  channels.  Yet  the  FCC  has  proposed  to  leave  to  operators  the 
lotion  as  to  whether  and  to  what  extent  they  will  make  leased  channels  and  time 
periods  available  on  a  common  carrier  basis.  The  Commission  must  recognize  that 
the  economic  motivations  underlying  today's  one-way  broadcast  system  and  those 
underlying  the  two-way  switched  system  are  diametically  opposed  to  one  another. 
Whereas  the  single-channel  broadcast  station  licensee  wishes  to  have  a  minimum  of 
competitive  channels  in  his  market  in  order  to  increase  the  audience  reached  by  his 
channel  and  maximize  the  rate  he  can  chari;e  to  advertisers,  the  common  rarrier  is 
desirous  of  as  great  and  as  rapid  an  expansion  as  possible  in  the  number  of  channels 
available  for  leasing. 

Eventually,  all  channels  in  a  given  cable  system,  other  than  those  used  for 
relaying  on-air  broadcasting,  must  be  available  for  lease  to  any  and  all  persons  and 
organizations  desiring  to  communicate  to  the  public. 

In  order  for  that  day  to  come,  the  Commission  must  begin  now  by  requiring 
cable  operators  to  make  a  firm  allocation  of  their  channel  capacity  available  on  a 
common  carrier  basis.  So  long  as  channel  scarcity  exists,  it  is  imperative  that  access 
and  diversity  be  safeguarded  by  a  regulatory  body  —  the  FCC.  It  is  essential  that 
common  carrier  regulation  be  established  and  administered  at  federal,  state,  and 
local  levels.  The  FCC's  attempt  to  transplant  the  doctrine  of  "localism"  from  teievi. 
sion  to  the  proposed  regulatory  scheme  for  cable  is  a  m^or  failing  of  its  rulemaking; 
first,  because  there  is  a  clear  danger  to  diversity  of  opinion  and  expression  in  an 
unfair  or  discriminatory  rate  structure  that  might  result  iparticularly  when  coupled 
with  control  by  cable  carriers  which  may  deny  access  altogether),  and  second,  be- 
cause localized  control  threatens  to  so  balkanize  and  fractionate  the  system  that  the 
great  potential  for  interconnected  regional,  national,  and  international  networks  of 
cable  systems  will  be  endangered. 

4)  The  Union  supports  the  FCC  requirement  that  cable  systems  must  carry  all 
■ervices  of  all  on-air  broadcasting  stations  within  the  cable  service  area, 

6)  Any  restrictions  on  content  carried  by  cable  services,  other  than  those 
applying  to  channels  and  services  employed  for  the  relay  of  on-air  broadcasting,  are 
contrary  to  free  expression  and  will  diminish  diversity  within  the  entire  public 
communications  system. 

6)  A  scarcity  of  channels  or  the  resultant  escalated  rate  scale  for  time  on  such 
channels,  or  any  similar  factor,  may  hinder  complete  freedom  of  access  to  such 
channels  in  common  carrier  service.  In  that  case  the  FCC  should  employ  regulatory 
mechanisms,  including  the  fairness  doctrine,  Section  315,  and  other  measures,  to 
open  the  system  to  the  disadvantaged  and  to  ensure  the  broadest  possible  access  to 
the  system.  [Minutes  of  Communications  Media  Committee,  March  4,  1969;  ACLU 
Statement,  April  3,  1961.) 

lei  ACLU  Petition  to  FCC 

Hie  ACLU  has  filed  the  following  proposed  rule  with  the  FCC: 
1)  Carrier  Status. 

(a)  Every  cable  television  system  shall: 
(1)  lease,  upon  demand  and  upon  a  first-coroe- first- served,  non-discriminatory  basis. 
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all  bsndwich  which  is  not  used  Tor  carriage  of  broadcast  television  signals  authorized 
by  rule  or  order  of  the  Commiasion. 

<2l  file  annually  with  the  Commission  and  make  available  to  all  members  of  the 
public  at  an  office  open  within  its  service  area  during  all  normal  business  hours.  A 
tariff  stating  all  fees,  charges,  or  other  costs  for  the  use  of  any  channels  or  other 
facilities  which  the  cable  television  system  makes  available  for  hire,  and  stating  the 
classifications,  practices,  or  other  terms  aflecting  such  fees,  charges  of  other  costs.  All 
such  fees,  charges  or  other  costs  shall  be  just  and  reasonable  and  shall  be  subjected  to 
modincation  by  the  Commission  upon  complaint. 

<3I  not  refuse  to  lease  channels  for  the  carriage  of  any  material  or  type  of  material, 
norpreview  or  demand  the  right  to  preview  any  material  which  any  channel  lessee  or 
potential  channel  lessee  intends  to  cablecast.  nor  censor,  delete,  or  otherwise  inter- 
fere with  any  materia!  which  a  channel  lessee  intends  to  cablecase,  nor  otherwise 
exercise  any  program  content  control  over  any  material  which  a  channel  lessee 
intends  to  cablecast. 

(b)  No  cable  television  system  shall  carry  any  broadcast  television  signal 
unless  it  has  complied  with  the  provisions  of  subsection  (a). 
2}  Carrier  Immunity. 

No  cable  television  system  shall  be  held  civilly  or  criminally  liable  in  any 
court  for  the  cablecasting  of  material  in  compliance  with  subsection  (a)  (3), 

[ACLU  petition  for  rule- making  to  regulate  cable  television  systems  pursuant 
to  Title  II  of  the  Communications  Act,  December  27,  1971.) 

Id) Programming  by  Cabtf  Operators 

While  reiterating  its  original  recommendation  that  the  three  principles  of 
common  carrier  regulation  —  Tirst-come,  first-served  access;  capacity  to  meet  de- 
mand on  reasonable  notice;  and  prohibition  of  carrier  engagement  in  content  —  be 
adopted  as  pubticpolicy  for  all  broadband  carrier  systems,  the  ACLU  recognizes  that 
certain  conditions  may  necessitate  allowing  the  cable  operator  to  program  until  a 
cable  system  has  safTicient  penetration  in  an  area  to  make  leasing  of  channels 
economically  feasible.  This  interim  modification  of  total  separation  of  system  owner- 
ship and  program  origination  is  based  on  cable  television's  inability  to  gaina  foothold 
in  a  community  with  adequate  over-the-air  television  signals  without  programming 
that  isdifferentthantheregulartelevisionshows.lt  is  not  economically  feasible  for 
programmers  other  than  the  cable  operator  to  furnish  programming  until  the  cable 
system  has  attained  a  sufficient  number  of  subscribers.  Ifcable  owners  are  allowed  to 
supply  programming,  then  the  following  specific,  minimal  safeguards  should  be 
applied: 

1 )  The  exception  for  owner- produced  programming  should  be  for  a  limited  and 
specified  time  period  so  that  the  system  can  return  as  soon  as  possible  to  common 
carrier  operation. 

21  Owner-supplied  programming  should  be  allowed  only  as  a  "last  resort" 
after  channels  are  made  available  to  others. 

31  Leased  channel  time  rates  and  terms  should  be  applied  on  a  wholly  non- 
discriminatory basis,  if  a  system  wishes  to  supply  a  single  content  service  within  a 
broad  service  category  (advertising  channel,  business  information  sen'ice.  pay- 
cable>  the  system  must  lease  channel  time  and  provide  support  services  to  all  others 
desiring  to  present  similar  programming,  at  non-discriminatory  rates  and  terms. 

4)  System-owners  who  are  allowed  to  engage  in  programming  should  have  an 
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obligation  to  encourage  all  other  members  ofthe  community  to  make  use  of  the  cable 

■ystem.The  owner  should  make  enforts  to  educate  both  organizations  and  individuals 
to  the  availability  of  this  communication  method  and  to  provide  support  services  to 
■U  others  engaging  in  programming. 

5)  All  existing  basic  safeguards  for  access  to  broadcasting,  including  the 
fairness  doctrine,  the  personal  attack  rule,  equal  time  for  political  candidates,  and 
ascertainment  of  community  needs  and  interests,  should  be  enforced.  {Reply  Com- 
ments of  ACLU  before  the  FCC  on  Postponement  of  1977  Deadline  for  Compliance 
with  Cable  TV  Rules.  Docket  No.  20363;  Minutes  Communications  Media  Commit- 
tee, June  2,  1975J 


PoUcy  #23 

Fttintess 

(a)Inthespiritoritssupport  for  diversity  on  the  air,  the  ACLU  endorses  the 
FCCs  Fairness  Doctrine.  The  doctrine,  in  essence,  says  that  if  broadcasters  are  to 
operate  their  publicly  granted  licenses  in  the  "pubUc  interest,  convenience,  and 
necessity,"  they  must  present  important  public  issues,  and  offer  opportunity  for 
contrasting  points  of  view  for  chose  issues.  The  FCC  has  set  forth  certain  standards  to 
assure  that  different  points  of  view  would  be  expressed.  They  provide  that; 

1)  Wherein  the  course  of  a  discussion  on  a  controversial  issue  of  importance  a 
licensee  permits  the  use  of  its  facilities  for  a  personal  attack  upon  an  individual  or 
organization,  the  licensee  is  required  to  notify  the  person  or  group  attacked,  provide 
it  with  a  summary  or  transcript"  of  the  attack,  and  allow  time  for  an  adequate 


2(  Where  a  licensee,  in  an  editorial,  endorses  or  opposes  a  legally  qualified 
candidate  or  candidates,  it  shall  provide  a  reasonable  opportunity  for  a  candidate  or 
his  or  her  spokesperson  to  rebut  the  statement.  This  includes  notification  and 
provision  of  transcripts. 

In  its  various  statements  about  the  Fairness  Doctrine,  the  FCC  has  made  clear 
that  these  standards  will  be  applied  on  a  basis  of  reasonableness  and  with  a  view  to 
the  facts  of  each  particular  situation.  In  addition,  much  weight  is  to  be  given  to  the 
good  faith  judgments  exercised  by  the  licensee  in  each  case.  The  Commission  only 
reviews  whether  the  licensee  made  a  good  faith  judgment,  not  whether  the  licensee 

"nie  ACLU  agrees  that  in  order  for  broadcasting  to  operate  most  effectively, 
the  Fairness  Doctrine  must  be  applied  in  this  reasonable  manner. 

The  ACLU  is  not  unmindful  that  when  a  government  action  even  approaches 
theareaofcontent,dangers  arise  which  may  iimitfreedomof  expression  on  the  air. 
Particularly  there  is  thedanger  that  to  avoid  involvement  with  a  government  agency 
over  interpretation  of  what  is  a  controversial  program,  or  where  a  dramatic  or 
non-discussion  format  presents  an  issue,  the  station  management  will  simply  re- 
move the  controversy  from  its  programming,  thus  depriving  the  public  of  needed 
*«poaure  to  controversy.  Such  a  fear  of  government  involvement  with  the  program- 
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ming  on  the  part  orthe  broadcaster  is  understandable.  But  the  broadcaster  does  have 
a  responsibility  as  a  public  licensee  and  a  challenging  opportunity  to  acquaint  the 
audience  with  a  variety  of  points  of  view  especially  when  individuals  and  organisa- 
tions are  under  specific  attack  and  thus  the  particular  controversy  is  very  sharp. 

Not  all  problems  have  been  solved  in  interpreting  the  Fairness  Doctrine, 
nor  can  they  be  until  particular  cases  arise.  For  example,  where  one  side  of  a 
controversial  issue  is  presented  in  a  speech  or  interview,  other  points  of  view 
might  be  presented  in  a  dilTerent  formal,  such  as  a  dramatic  program.  The  basic 
criteria  is  whether  the  public  is  exposed  not  to  one  but  to  a  diversity  of  opinions. 
The  method  of  presentation,  consistent  with  the  principle  of  fairness  and  reason- 
ableness, should  remain  with  the  station.  (Board  Minutes,  November  23,  1964. J 

The  ACLL'  does  not  believe  that  the  FCC  regulations  interpreting  the  Fair- 
ness Doctrine  which  require  broadcasters  to  send  a  program  transcript  or  summary 
toany  person  or  organization  attacked  on  the  air  constitute  a  civil  liberties  require- 
ment. Indeed,  it  believes  that  there  may  be  some  merit  to  the  ailment  that  such 
regulations  impose  a  heavy  administrative  burden  upon  broadcasters  and  therefore 
could  in  some  cases  discourage  the  airing  of  controversial  programming.  However,  it 
may  be  useful  for  stations  to  keep  material  containing  personal  attacks  for  a  reason- 
able pAiod  of  time  to  allow  reply  Iftheattnckedparty  requests  an  opportunity  to  do 
so.  [Minutes  of  Executive  Committee,  January  13,  1969. 

(b)  The  ACLU  is  of  the  view  that  the  Fairness  Doctrine,  which  requires  all  radio 
and  TV  licensees  to  make  available  time  for  the  presentation  of  differing  points  of 
view  with  respect  to  statements  on  controversial  issues  of  public  importance,  is 
applicable  to  public  ofTicials,  including  the  President,  Vice  President,  and  others. 
Moreover,  the  Union  believes  that  the  responsibility  of  the  licensee  under  the 
Fairness  Doctrine  extends  to  the  presentation  of  opportunity  for  presenters  of  other 
points  of  view  to  comment  on  the  various  issues  contained  in  statements  by  the 
President  or  other  public  oFTicialsas  well  as  on  the  statement  as  a  whole.  Because  of 
the  unquestionablepower  of  the  President  of  the  United  States  to  command  broad- 
casting time  and  attract  listening  and  viewing  audiences,  the  Union  feels  that,  in 
order  to  achieve  an  audience  comparable  to  that  of  the  President,  contrasting  view- 
points should  be  presented  immediately  after  each  Presidential  statement 

Since  the  Supreme  Court  has  determined  that  the  Fairness  Doctrine  is  a  proper 
if  not  necessary  esercise  of  the  obligations  imposed  upon  the  FCC.  the  Union  would 
expect  that  all  government  ofTicials,  including  the  President,  make  their  statements 
available  sufficiently  in  advance  of  their  broadcast  to  permit  station  licensees  to 
fulfill  the  fairness  doctrine  obligation  as  stated  herein.*  [Board  Minutes,  February 
6-7.  1971. J 

The  problem  of  replies  to  personal  attacks  made  on  the  airwaves  against 
public  or  private  figures  should  be  handled  not  by  law  or  regulation  but  by  the 
voluntary  application  of  the  following  principles.  These  specific  principles  are  based 
on  the  underlying  philosophy  of  the  FCCs  Fairness  Doctrine: 

II  In  over-all  program  scheduling,  fair  representation  in  time  and  talent 
should  be  given  to  all  important  views  regarding  a  public  personality  or  any  pub- 


Digitized  by 


Google 


lie  maiter  with  which  the  person  is  specifically  and  distinctively  associated,  but 
provision  need  not  be  made  for  him  or  her  to  make  specific  reply  to  a  specific 
attack,  in  equal  time  or  otherwise,  because  such  views  will  be  reported  as  part  or 
the  station's  obligation  to  present  full  discussion  of  controversial  issues. 

21  Equitable  opportunity  —  not  necessarily  equal  time  —  should  be  given 
to  a  private  personality  to  make  a  specific  reply  to  a  specific  attack.  [Board  Mi- 
nutes, December  19,  1955-1 

(c)  When  a  particular  commercial  gives  rise  to  a  controversial  issue  of  public 
toncem,  as  manifested  by  interest  reflected  by  substantial  numbers  of  people  or  by 
responsible  experts  on  the  subject,  the  controversial  issue  that  has  emerged  should  be 
subject  to  the  Fairness  Doctrine  in  the  same  way  as  any  other  controversial  issue 
arising  out  of  matters  broadcast  over  radio  and  television.**  (Board  Minutes,  Oc- 
tober 2-3.  1971. 1    . 

(d)The  ACLU  notes  with  interest  that  the  FCC  has  changed  its  proce- 
dures for  handling  of  fairness  complaints.  Previously  the  Commission's  practice 
(which  the  ACLU  endorsed)  was  to  obtain  the  facts  of  a  controversy  but  to  make 
no  judgment  until  the  license  of  the  station  involved  came  up  for  renewal  at  the 
end  of  the  three-year  license  period  and  the  over-ail  programming  could  be 
evaluated.  Now  the  Commission  may  make  an  immediate  judgment. 

There  are  obvious  values  in  this  new  procedure.  The  old  policy  allowed  a 
licensee  to  continue,  unsuspecting,  for  many  months  a  practice  jeopardizing  its 
license-  Viewed  in  this  light,  an  immediate  Commission  statement  of  its  views  at 
(he  time  of  the  complaint  seems  a  matter  of  fairness  toward  Che  licensee  (and  the 
public  which  receives  the  speechi. 

But  there  are  also  dangers.  The  ACLU  notes  that  the  Commission  has  referred 
to  its  fairness  judgments  as  "rulings,"  Aware  of  its  jeopardy,  a  station  may  accept 
them  as  such,  reverse  its  programming  decisions,  and  thereby  encourage  a  rash  of 
additional  fairness  complaints.  Quite  apart  from  the  physical  impossibility  of  the 
administrative  burden,  the  day-to-day  involvement  of  the  FCC  in  specific  program- 
ming would  seem  to  undermine  the  spirit  of  the  licensing  system,  and  the  whole 
theory  of  licensee  responsibility.  [Board  Minutes.  June  10.  1963, J 

As  one  means  of  relieving  the  administrative  burden  and  increasing  efficiency 
and  sensitivity  in  the  handling  of  fairness  complaints,  the  ACLU  suggests  that  the 
burden  of  hearing  and  studying  such  complaints  be  removed  from  the  FCC  itself 
Instead,  the  responsibility  can  be  given  to  on-the-scene,  citizen  investigating  com- 
mittees of  two  types:  a  local  citizen  advisory  committee  of  about  three  members  in 
each  community,  and  five-member  citizen  regional  advisory  committees.  Appointees 
could  be  named  by  the  FCC,  or  even  by  the  President,  and  could  be  rotated  frequently 
to  prevent  the  growth  of  bureaucratic  decision- making.  The  local  committees 
would  conduct  hearings  and  render  decisions  immediately  upon  the  filing  of  a 
fairness  complaint,  and  appealstotheregionalcommiltees  would  be  swiftly  decided 
and  passed  on  to  the  FCC  for  final  ruling.  Tins  procedure  would  permit  speedy 
decision  in  cases  where  timely  discussion  on  an  important  public  issue  is  essential. 
Informed  decisions  would  result  because  the  local  committees  would  be  familiar  with 
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the  local  issues  and  could  evaluate  intelligently  how  they  have  been  treated.  Most 
important,  citizen  interest  and  involvement  in  the  pragrammiag  of  publicly  licensed 
stations  might  be  increased.  [Baard  Minutes,  July  13,  1967.) 

(e)  In  the  past  the  Union  has  said  that  a  station's  or  network's  performance 
should  be  evaluated  on  the  basis  of  its  total  programming  record  over  the  three-year 
license  period,  not  on  the  basis  ofa  complaint  about  a  particular  program.  Because  of 
the  present  need  to  encourage  more  diversity  on  the  air,  however,  the  Union  may 
now,  upon  the  advice  of  its  Communications  Media  Committee  in  each  instance, 
write  to  stations  and  networks  urging  that  they  seriously  consider  specific  "fairness" 
complaints  in  the  context  of  their  responsibility  to  present  diversity  and  controversy. 
Such  letters  will  make  dear  that  the  station  and  network  have  the  final  responsibil- 
ity to  determine  what  they  will  present  on  the  air.  No  special  appeal  will  be  made  to 
the  FCCbut  the  Commission  will  receive  a  copy  of  the  Union's  letters  to  a  station  or 
-the  network,  rd  Minutes,  June  10,  1963.1  POLICY  UNDER  REVIEW,  along  with 
other  policies  pertaining  to  regulation  of  broadcasting. 

Further  information  (not  policy) 

The  Supreme  Court  has  upheld  the  statutory  basis  and  constitutionality  of 
governmental  regulation  of  broadcasting  generally,  and  the  Fairness  Doctrine  in 
particular.  In  Red  Lion  Broadcasting  Co,  v.  F.C.C.  (1969).  the  Fairness  Doctrine 
and  its  component  parts  —  the  personal  attack  and  political  edilorialiring  rules 
—  were  upheld  against  a  challenge  based  on  First  Amendment  grounds.  The  Red 
Lion  radio  station  argued  that  the  fairness  rule  abridged  broadcasters'  freedom 
of  speech  and  press  by  infringing  on  their  alleged  right  to  broadcast  whatever 
they  chose  and  to  exclude  whomever  they  chose  from  using  the  broadcast  fre- 
quency to  which  they  were  licensed.  The  Court  rejected  this  argument,  holding 
that  scarcity  and  technical  necessity  mandate  regulations  to  preserve  communi- 
cation and  free  speech  over  the  airwaves. 

In  C£.S.  u.  Democratic  National  Committee  (1973),  the  Court  upheld  the 
Fairness  Doctrine  but  refused  to  include  within  its  scope  a  right  of  access  for 
paid  political  editorial  announcements.  The  Court  based  its  decision  on  the 
FCCs  conclusion  that  a  right  of  paid  access  would  benefit  only  the  affluent;  that 
it  would  provide  no  access  to  individuals  and  groups  who  could  not  afford  to 
purchase  air  time;  that  it  would  eliminate  the  broadcaster's  editorial  responsibil- 
ity and  discretion;  and  that  it  would,  because  of  the  difFicuIties  of  administration, 
increase  governmental  control  over  broadcasting. 

The  full  force  of  the  Fairnees  Doctrine  requirements  has  been  de- 
monstrated in  Brandywine-Main  Line  Radio  Inc.  v.  FCC  (1972)  in  which  the 
Supreme  Court  denied  review  of  a  decision  in  which  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  upheld  the  FCCs  denial  of  license 
renewal  to  station  WXUR-AM  and  FM  in  Media,  Pennsylvania,  on  the  grounds, 
primarily,  that  the  licensee  violated  Fairness  Doctrine  and  personal  attack  re- 
quirements. 

The  Supreme  Court  declined  to  review,  in  February  1976,  a  decision  by 
the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  holding  that  Polish  jokes  are 
not  a  "controversial  issue  of  public  importance"  so  as  to  be  subject  to  Fairness 
Doctrine  requirements. 

In  a  1974  statement  reviewing  Fairness  Doctrine  requirements  and  proce- 
dures, the  FCC  indicated  that  (1)  stations  have  an  affirmative  duty  to  solicit 
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ipokespersona  for  opposing  views;  (2)  ongoing  review  of  fairness  complaints  is 
preferable  to  review  only  at  license  renewal  time  in  that  continual  review, 
among  other  things,  aflbrds  interested  citizens  the  chance  to  respond  before  an 
issue  grows  stale:  and  (3)  editorial  advertisements  are  subject  to  Fairness  Doctrine 
requirements,  but  usual  product  commercials,  unless  devoted  in  "an  obvious  and 
meaningful  way  to  discussion  ofpublicissues"  are  not.  The  FCC  declined  to  accept  a 
prop<eal  by  the  Federal  Trade  Commission  that  it  establish  a  right  to  respond  to 
mislead ii^  advertising. 


Policy  #24 

Equal  TVme  in  Political  Campaign  Broadcasting 

(a)  The  present  language  of  Section  3  IS  of  the  Federal  Communications  Act 
tays  that  if  a  station  makes  time  available  to  one  candidate  in  a  political  campaign 
(hen  it  is  required  to  provide  equal  opportunities  for  all  other  legally  qualified 
candidates  for  the  same  office.  The  law  provides  that  stations  must  provide  "reasona- 
ble access  or  permit  purchase  or  reasonable  amounts  of  time"  for  candidates  for 
federal  office.  The  law  exempts  from  Section  315  appearances  by  a  legally  qualified 
candidate  on  a  newscast  or  news  interview,  appearances  in  documentaries  where  the 
appearance  is  incidental  to  the  presentation  of  the  subject  of  the  commentary  and 
coverage  of  news  events.  The  FCC  requires  that  licensees  maintain  records  available 
for  public  inspection  showing  the  number  of  and  price  paid  for  all  ads  aired  on  behalf 
of  political  candidates  and  information  regarding  sponsorship. 

The  ACLU  originally  endorsed  the  "equal  time"  concept  of  Section  315,  but 
has  since  taken  a  different  view  in  light  of  numerous  complaints  1 11  of  hardship  by 
the  networks  in  providing  mathematically  equal  time^o  candidates,  and  (2)  of 
dilTicuIties  experienced  by  minority  parties  in  getting  air  time  at  all.  In  fact,  minority 
parties  are  granted  almost  no  free  time  by  the  networks  when  the  networks  are  not 
compelled  by  statute  to  do  so.  In  1967  the  ACLU  recommended  that  the  conditional 
aspect  of  the  Section  ,115  requirement  be  changed  toa  definite  obligation  for  a  station 
to  present  candidates'  broadcasts,  limited  to  legally  qualified  candidates  for  ail 
elective  offices.  The  equal  time  provision  of  the  law  should  be  replaced  by  a  statement 
fashioned  after  the  FCC's  Fairness  Doctrine,  such  as  this:  "A  licensee  must  offer 
legally  qualified  candidates  opportunities  for  the  expression  of  their  views  during 
political  campaign  periods.  The  licensee  shall  both  initiate  political  broadcasts  and 
needs  and  with  emphasison  fairness  and  balance."  Each  station  should  be  required  to 
assign  a  specific  minimum  amount  of  free  time  to  each  legally  qualified  candidate. 
This  would  prevent  the  possibility  of  a  blackout  of  minority  party  candidates. 

Asa  further  .step  in  arranging  an  orderly  presentation  of  candidates'  views, 
the  law  should  require  that  allocation  of  air  time  be  decided  before  the  start  of  an 
electoral  campaign  by  a  meeting  of  all  stations  in  the  community  with  all  legally 
qualifiBd  candidates  or  their  representatives.  There  should  be  advance  public  notice 
of  these  meetings.  Such  criteria  as  the  number  of  important  public  issues  in  the 
campaign,  the  previous  public  statements  of  candidates  up  for  election,  and  the 
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amount  of  money  candidates  and  their  parties  plan  to  spend  to  expose  their  positions 
could  all  be  applied.  Stations  should  be  asked  Co  give  account  of  these  meetings  to  the 
FCC  at  the  time  of  their  license  renewal. 

Disputes  over  a  station's  application  of  Section  315.  particularly  those  arising 
out  of  charges  and  counter  charges  made  late  in  thecampaign.  should  be  dealt  with 
by  the  local  citizen  advisory  committees  proposed  by  the  ACLU  for  the  handling  oi 
fairness  complaints:  provision  should  also  be  made  for  swift  appeals  to  regional 
boards  and  ultimately  to  the  FCC  itself  iSee  policy  on  Fairnessl 

The  Union  urges  that  the  law  require  that  charges  for  political  broadcast  time 
be  no  greater  than  for  ordinary  commercial  broadcasts,  and  that  the  local  citizen 
committees  take  m  to  consideration  a  candidates  or  party's  radio-TV  expenditures  in 
determining  whether  the  community  has  been  subjected  to  an  overexposure  of  that 
candidate  or  party  which  prevents  a  fair  and  balanced  picture.  These  suggestions  are 
designed  as  a  partial  remedy  to  the  problems  created  by  the  great  differences  in  the 
financial  resources  of  the  various  candidates  and  parties.  [Board  Minutes,  July  13, 
1967.] 

In  1972,  while  still  urging  replacement  of  the  conditional  equal  time  require- 
ment by  the  affirmative  obligation  standard,  the  ACLU  made  certain  changes  in 
its  position.  It  said  that  some  television  time  should  be  made  available  at  no  charge 
during  political  campaigns  to  candidates  fortheo^ices  of  President,  Vice-President. 
Senator,  Congressman,  and  Governor,  All  television  stations  serving  the  constituen- 
cies of  these  ofTices  should  be  obliged  to  grant  free  time.  The  allocation  of  such  time 
among  "major"  and  "minor"  candidates  should  be  handled  by  a  Fairness  Doctrine 
approach,  emphasizing  standards  of  fairness  and  balance  but  requiring  a  specific 
amount  of  time  to  all  legally  qualified  candidates.  (See  policy  on  Fairness) 

For  candidates  below  the  national  and  statewide  level,  only  television  time 
andnewspaperspaceshouldbemadeavailableat  the  lowest  commercial  rate  for  the 
time  or  space  in  question.  In  addition,  television  stations  should  be  obliged  to  grant 
time  at  no  charge  to  candidates  running  in  significant  local  elections. 

Time  on  radio  and  space  in  newspapers  or  magazines  should  be  sold  to  all 
candidates  at  the  lowest  commercial  rate  for  that  time  or  space.  [Board  Minutes,  July 
13,  1967,  February  5-6,  1972.]  iSee  also  policy  on  Access  to  the  Media) 

The  Union  opposes  the  sale  of  broadcast  time  to  candidates  and  their  suppor- 
ters in  the  pre-convention  period  because  this  practice  tends  to  limit  discussion  of 
important  issues  and  violates  the  principle  of  free  and  equal  opportunity  of  access  to 
the  airways.  [Board  Minutes.  March  31. 1952,  J  (See  also  policy  on  Contributions  and 
Expenditures  for  Political  Campaigns.) 

(b)  It  would  be  a  serious  denial  of  the  right  of  free  speech  for  all,  and  of  the 
concomitant  right  of  the  public  to  hear  all  views,  to  suspend  application  of  Section 
SlSlopresidentialandvice-presidentialcandidates.  [Board  Minutes,  June 20, 1960.1 


(clTelevisednewsbroadcastsareexempt  from  the  equal  time  requiri 
Section  315.  To  implement  this  principle  fairly  toward  incumbent  and  challengers 
alike,  a  distinction  should  be  made  between  news  clipsshowing  the  incumbent  in  the 
performance  of  his  or  her  official  duties  and  clips  showing  partisan  political  appear- 
ances, the  latter  being  considered  "use"  of  station  facilities  and  thereby  entitling  the 
challengers  to  similar  use  of  its  facilities.  [Minutes  of  Radio- TV  Committee,  May  6, 
1959-1  •"• 
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POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  the  regv- 
btioD  of  broadcasting. 


Policy  #25 

Broadcast  Editorializing 

In  accordance  with  the  standard  of  public  interest  that  broadcasters  must 
MFve,  the  ACLU  endorses  editorializing  by  radio  and  TV  stations. 

This  ACLU  position  reverses  an  earlier  stand  against  station  editorializing. 
The  Union  now  favors  editorializing  because  of  today's  need  for  furthering  public 
discussion  and  the  exchange  of  information  and  opinion,  a  need  which  the  radio-TV 
industry  is  uniquely  able  to  help  fill.  The  ACLU  had  previously  opposed  editorializ- 
ing because  it  believed  that  network  control  in  this  area  under  conditions  prevailing 
at  the  time  might  infringe  upon  the  public's  right  to  free  and  impartial  broadcasting 
by  allowing  the  licensee  privileged  access  on  a  publicly  licensed  facility  to  air 
purely  personal  opinions.  [Board  Minutex.  February  9,  194S,  June  S.  1949,  April 
13,  1959;  News  Release,  February  11,  1948.) 

An  editorial  should  be  clearly  identified  as  an  expression  of  the  station's 
opinion.  Editorializing  on  any  subject  matter  should  be  done  in  the  context  of  the 
station's  over-all  balanced  programming  —  that  is.  with  regard  to  the  community's 
right  to  hear  all  sides  of  the  question  with  which  the  editorial  is  concerned.  For 
example,  if  a  station  puts  on  a  forum  discussion  or  dramatization  of  the  immigration 
laws  and  pi^esents  a  representative  for  or  comment  favoring  the  current  immig- 
ration system,  then  the  station  is  free  to  oppose  the  system  in  an  editorial  with- 
out including  a  spokesperson  for  the  other  side.  Thus,  there  need  not  be  an  af- 
firmative seeking  out  of  an  opposing  view  in  every  instance,  except  where  the 
community  concerned  has  no  other  adequate  forum.  But  it  should  be  made  clear 
that  opportunity  will  be  offered  for  the  presentation  of  a  responsible  opposing 
view  seeking  such  opportunity.  [Board  Minutes.  April  13.  1959.] 

POUCY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  the 
regulation  of  broadcasting. 


Utaltocaiion  of  the  TV  Spectrum 

The  Union  supports  the  reallocation  of  the  TV  frequency  spectrum,  by  a 
k'radual  changeover,  to  an  all-UHF.  70-channel  system,  seeing  in  the  development  of 
this  system  an  important  opportunity  for  extending  diversity  of  programming  (see 
Mici-  on  Diversity.  Censorship,  and  FCC  Regulation  i.  Because  of  this  same  interest 
>n  diversity,  the  Union  urges  Ihat  reallocation  permit  all  possible  types  of  broadcast- 
mi;:  commercial  stationsselling  time  to  advertisers,  commercial  stations  receiving 
P-iymenls  from  subscribers  and  viewerschoosing  to  watch  encoded  programs  r'Pay- 
T\   >,  educational  stations,  and  stations  owned  by  municipalities  and  non-profit 


Digitized  by 


Google 


corporations.  This  would  promote  the  widest  practicablediversity  ofprogrammiog  to 
the  public.  [Board  Minutes,  June  20,  I960;  Statement  on  FCC  Allocation  of  UHF 
Channels.  February  10,  1964.] 

ACLU's  endorsement  of  specturm  reallocation  is  without 
prejudice  to  the  evolution  of  new  technologies  that  could 
potentially   increase   channel   availability   even   more,    as   well 
aa   to   existing   policies    regarding   regulation   of  broadcast 
media   until   such    time   as   technological   scarcity   is   eliminated 
and  the  demand  for  channels  can  be  satisfied  for  all  who 


„      ..-  -       ■  Policy  #27 

Religious  Broadcasting 

(a)  The  FCC  forms  should  be  worded  to  make  it  clear  that  the  category  on 
religious  programs  includes  unorganiied  religious  views  and  views  opposed  to  all 
religion.  Although  both  the  latter  may  not  be  barred  from  receiving  broadcast 
time,  they  are  not  entitled  to  time  merely  because  a  religious  broadcast  haa  been 
made.  However,  when  a  station  devotes  time  to  the  presentation  of  religious 
programs,  the  standard  of  balanced  programming  in  the  public  interest  demands 
that  some  time  be  given  to  groups  other  than  those  representing  organized  relig- 

TheACLUadvocatesanafTirmativestatementby  the  FCC.  to  be  contained  in 
the  instructions  to  applications  for  licenses  and  license  renewal,  that  there  is  no 
requirement  that  a  licensee  carry  religious  programming  and  that  no  application 
will  be  assessed  a  demerit  for  tack  of  provisionfor  religious  programs.  [Board 
Minutes.  April  29,  1963;  Cnmmunications  Media  Committee  Minutes,  January  31. 
1973.] 

(b)  The  Union  does  not  object  to  a  station  selling  or  giving  time  for  religious 
■    broadcasts,  but  does  oppose  giving  time  to  groups  representing  the  three  major  faiths 

and  selling  time  to  independent  religious  or  dissident  groups.  The  "ascertainment  of 
community  needs"  guidelines  ofthe  FCC  (generally  resulting  in  large  groups  receiv- 
ing proportionately  more  time  than  smaller  groupsl  may  be  an  acceptable  formula, 
but  the  public's  right  to  know  requires  that  the  rights ofsmaller groups,  unorganized 
religious  views,  and  those  who  oppose  all  orcanized  religion  must  always  be  carefully 
respected.  [Minutes  of  Radio-TV  Panel.  March  14, 1957;  Minutes  of  Communications 
Media  Committee.  January  31.  1973.) 

(c)  Religious  bodies  should  have  precisely  the  same  access  to  stations  as  any 
other  non-profit  groups.  The  ACLU  believes  that  any  broadcast  station  owned  by  a 
religious  group  should  be  governed  by  the  same  rules  and  regulations  as  any  other 
station.  [Board  Minutes.  February  6,  1950;  Minutes  of  Communications  Media 
Committee,  January  31.  1973.1 
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Policy  02S 

public  Broadcasting 

The  development  of  public  broadcasting  is  a  central  civil  liberties  concern 
because  it  enhances  the  opportunity  for  diversity  of  expression  over  the  airwaves. 

Public  broadcasting  must  be  insulated  from  political  influence,  particularly 
government  involvement  with  program  content.  To  achieve  this,  public  broadcasting 
must  have  adequate,  long-range  funding.  The  ACLU  recommends  a  tax  revenue 
base  for  such  funding  and  feels  there  are  various  proposals  which  deserve  atten- 
Iton  by  Congress.  Of  course,  the  Union  will  oppose  any  measures  which  attempt 
10  place  restrictions  on  the  program  content  of  public  broadcasting. 

The  directorship  of  the  Corporation  for  Public  Broadcasting  should  be 
broadly  representative  of  the  public.  The  ACLU  will  press  for  a  method  of  selec- 
lion  which  will  remove  the  appointment  of  the  directors  from  direct  political 
and/or  industry  control. 

The  ACLU  recognizes  the  current  struggle  within  public  broadcasting  over 
the  issue  of  national,  centralized  control  versus  decentralized  local  control.  The 
Union  suggests  that  both  elements  are  necessary  to  insure  diversity  and  inven- 
tiveness and  that  with  adequate  funding  the  system  can  accommodate  both  cen- 
tralized and  decentralized  programming.  There  are  always  dangers  with 
national- level  programming  which  is  federally  funded.  However,  adequate  pre- 
sentation of  national  issues  of  public  importance  may  require  national-level 
programming.  In  addition,  local  programs  should  have  the  potential  for  national 
distribution,  T,he  structure  should  not  preclude  and  should  invite  the  opportunity 
for  syndication  of  local  programming.  The  Union  believes  that  the  public  broad- 
casting system  will  achieve  the  greatest  freedom  from  possible  censorship  with  a 
diversilied  program  service  at  both  local  and  national  levels,  a  service  reflecting 
the  broadcast  possible  range  of  program  sources  and  including  the  national  dis- 
tribution of  locally -produced  programs. 

Ultimate  responsibility  for  a  station's  programming  must  rest  with  the  indi- 
vidual station,  and  its  performance  should  be  judged  by  the  community  it  is  licensed 
to  serve.  The  Union  will,  of  course,  oppose  efforts  toward  censorship  of  controversial 
proi;ramniing  at  all  levels.  The  investment  of  public  broadcasting  funds  in  diverse 
-•urces.  which  will  enable  local  stations  lo  select  programs  from  a  variety  of  sources, 
will  help  alleviate  such  censorship  pressures. 

"Oie  ACLU  maintains  that  greater  responsiveness  toall  segments  of  the  public 
at  all  policy-making  levels  is  necessary  to  achieving  a  public  broadcasting  system 
which  operates  fully  in  the  public  interest,  [Board  Minutes.  October  I,  1972,] 

Nominees  to  the  Board  of  Directors  of  the  Corporation  for  Public  Broadcast- 
ing should  be  fully  committed  lo  the  principle  that  broadcasting  should  serve  as  a 
furumfonobuat  journal  ism  and  active  debate  of  national  and  local  issues  represent- 
ing all  viewpoints,  mcludmg  those  of  racial  and  political  minorities.  Among  the 
f'lclors  to  be  carefully  scrutizized  are  business  interests  of  nominees  that  would 
*T*ate  an  inherent  conllicl  of  interest  with  their  wholehearted  support  of  the  in- 
terests of  public  broadcasting,  and  positions  held  by  nominees  that  might  impair 
'lieir  ability  to  make  decisions  iiffeciing  various  cntiiies  within  public  broadcasting 
on  an  impartial  basis.  Congress  should  ensure  that  thePresideni  carries  out  the  law's 
jTirniative  mandate  to  select  a  broad  and  diverse  group  of  CPB  Board  members 
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representing  the  many  specialized  audiences  served  by  public  broadcasting.  A  wide 
spectrum  of  interest  can  be  accomodated  on  the  Board  —  labor  as  well  as  business 
interests,  tlie  young  as  well  as  the  elderly,  the  creative  artists  as  well  as  the  Tinancial 
manager.  The  Board  must  be  constituted  to  reflect  the  nation's  vast  reservior  of 
talent,  knowledge,  interests  and  experience.  IStatemenl  to  Senate  Subcommittee  on 
Communications.  June  13,  1975) 

POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  regulation 
of  broadcasting.  .,. 


Broadcasting  Employees'  Political  Activities 

The  ACLU  opposes  the  action  of  any  radio-TV  network  or  station  in  firing  any 
employee  just  because  of  his  or  her  outside  identification  with  a  political  or  controv- 
ersial issue.  At  the  same  time,  because  of  the  sensitivity  of  the  news  field,  the  Union 
would  not  quarrel  with  a  network  or  station  decision  to  transfer  a  newsperson 
temporarily  to  a  difTerent  position  if  that  person  is  identified  with  a  political 
campaign  or  controversial  subject. 

In  the  field  of  pure  entertainment,  the  consensus  within  the  broadcasting 
industry  appears  to  be  that  such  personnel  should  be  allowed  full  freedom  in  their 
non-broadcasting  activity,  a  position  the  Union  endorses  as  a  demonstration  of 
support  for  the  right  of  the  individual  to  express  personal  opinion  without  fear  of 

But  a  real  problem  arises  in  connection  with  newspersons.  There  does  exist  an 
niable  risk  that  when  a  newsperson  participates  in  a  political  campaign  or 
ialpublicissue.  the  activity  may  not  only  affect  that  person's  own  presen- 
tation on  the  air  but  may  also  remove  the  impression  of  in  tcgrity  and  total  credibility 
the  network  or  station  seeks  to  convey  to  the  audience.  Therefore,  the  Union  believes 
that  the  newscaster's  civil  liberties  would  not  be  violated  if  for  the  duration  of 
the  person's  activity  in  a  public  cause  he  or  she  is  disqualified  from  that  part  of 
the  newscasting  function  related  to  the  cause. 

The  Union  does  not  urge  that  networks  and  stations  necessarily  take  such 
action:  it  emphasizes  only  that  any  action  more  drastic  than  a  temporary  transfer 
without  further  penalty  would  be  a  violation  of  civil  liberties. 

The  due  process  standard  of  fair  notice  requires  that  a  network  or  station  fully 
explain  its'policy  in  this  regard  at  the  time  it  hires  new  employees.  (Board  Minutes, 
February  1.  J965;  News  Heleose,  June  2,  1965.1 

'The  FCC  should  forbid  the  firing  of  an  employee  of  a 
radio-TV  network  or  station  because  of  political  activities 
and  should  require  the  broadcaster,  at  the  time  of  hiring, 
to  explain  any  policy  of  temporary  limitation  of  newspersons' 
activities. ' 
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Policy  #30 

Loyalty  Oaths,  Inuestigations,  and  Blacklisting 

(a)  The  Union  opposes  the  application  of  loyaity  oatha  and  loyalty  investiga- 
tions to  commercial  or  amateur  ra'lio  operator  licensees  because  such  measures,  like 
■II  loyalty  programs  in  non-sensitive  areas,  seriously  endaneer  the  individual's 
rights  to  freedom  of  speech  and  association  and  due  process  of  law  without  giving 
effective  protection  to  national  security.  iSce  policy  on  Federal  Employee  Security 
for  further  discussion  of  these  objections.)  The  Union  also  opposes  any  private  sec- 
urity program  run  by  the  broadcasting  industry  itself.  [Board  Minutes,  July  12. 1954: 
Minutes  of  Radio  Committee,  September  30,  1932;  News  Relense,  March  4.  1955.] 


(b)  The  practice  of  blacklisting  radio  and  television  writers  and  performers 
Boletyonlhebasisof  their  real  or  suspected  political  associations  is  a  serious  blow  to 
the  public  interest  because  it  infringes  upon  the  artist's  freedom  of  expression 
guaranteed  by  the  First  Amendment.  It  also  denies  the  public  its  right  to  see  or  hear 
artists  or  their  products  for  totally  irrelevant  considerations.  Tile  ACLU  believes 
that  the  FCC  should  revoke  the  permit  of  any  licensee  which  is  found,  after  a  fair 
hearing,  to  engage  in  blacklisting  practices.  Only  the  government  can  designate 
what  is  and  what  is  not  a  security -sensitive  position  and  which  persons  must  be 
excluded  from  employnient  for  security  reasons.  In  all  other  positions  employment 
must  be  decided  on  the  basis  of  qualifications  strictly  relevant  to  the  particular  job. 
(Board  Minutes,  December  26,  1951;  Weekly  Bulletins.  April  14,  1952,  April  21, 
1952.} 

The  Union  appreciates  that  a  writer's  private  beliefs  may  be  taken  into 
consideration  if  the  writer  utilizes  his  or  her  work  to  present  ideas  opposed  by 
the  network  or  sponsor.  But  care  must  be  taken  to  avoid  denying  employment  to 
*  writer  merely  because  of  the  writer's  private  beliefs,  known  or  suspected.  In 
the  case  of  the  interpretive  artist  it  is  hard  to  conceive  how  the  individual's  be- 
liefs or  opinions  could  have  any  relevance  to  his  or  her  performance.  [Board  Mi- 
tiutes,  December  26.  L951;  Memo  to  Radio  and  Censorship  Committees, 
November  28,  1952.) 

The  use  of  political  alTidavits  by  radio  and  television  stalionsin  hiring  perfor- 
mcTB  may  be  said  to  constitute  a  kind  of  institutionalised  blacklisting.  The  Union 
also  opposes  the  practice  whereby  a  iietwork  or  station  identifies,  in  its  program 
announcements,  any  person  it  suspects  of  being  a  Communist.  [Board  Minutes. 
December-i6, 1951:  Minutes  of  Radio-TV  Committee.  June  6. 1963.  October  3 1,1963; 
Weekly  Bulletin.  January  21,  1963;  News  Release,  December  5,  1962.1 

The  Union's  condemnation  of  blacklisting  is  equally  applicable  to  the  film 
industry,  although  there  is  no  government  agency  like  the  FCC  to  take  action 
against  those  who  engage  in  the  practice.  (Board  Minutes,  December  26, 1951;  News 
Release,  April  2,  1951.] 

POLICY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  regula- 
tion of  broadcasting. 
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iAdustry,  although  there  is  no  government  agency  like  the  FCC  to  take  action 
against  those  who  engage  in  the  practice.  [Board  Minutes,  December  26, 1951;  News 
•  Release,  April  2.  1951.) 

POUCY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  regula- 
tion of  broadcasting. 


Policy  #31 

Communists  on  the  Air 

It  is  a  serious  violation  of  the  principle  of  free  discussion,  and  of  the  public's 
right  to  hear  all  views,  for  networks  and  stations  to  ban  Communist  candidates  for 
public  ofTice  from  the  airwaves.  Any  legally  qualified  candidate  is  entitled  to  reach 
the  electorate.  In  fact,  although  a  network  may  always  exercise  its  editorial  judg- 
ment in  scheduling  a  particular  public  affairs  program  (e.tcept  as  it  is  limited  by  the 
equal  time  requirements  of  Section  315),  no  group,  or  spokesperson  of  a  group 
which  is  identified,  should  be  systematically  denied  TV  or  radio  facilities  solely 
on  grounds  of  political  affiliation.  Nor  should  there  be  any  requirement  for  pub- 
lic identification  of  persons  a  network  or  station  suspects  of  being  Communist*. 
[Minutes  of  Radio-TV  Committee,  September  26,  1963,  October  31,  1963;  Mi- 
nutes of  Radio-TV  Panel.  May  5,  1955.] 


POLITICAL   CRITERIA   FOR  LICENSES 


'The  ACLU  believes   that  a  broadcaster's  record 
in   coinplying  with   FCC    requirements   of   fairness    should 
be   considered   relevant   in   evaluating   an   application   foj 
renewal,    or   to   purchase   or   establish   a   new   station. 
However,    if   an   applicant   has,    as   a   performer   or   com- 
nentator   in   personal   broadcasts,    presented   only   one- 
sided  opinions, 
to   that   person': 
to   establish   a   new   station." 

If  the  applicant  presently  operates  or  controls  an  FCC-licensed  station,  under 
normal  FCC  criteria,  one-sided  presentations  are  relevant  in  judging  the  applicant's 
responsibility  to  operate  another  station  in  accordance  with  the  standard  of  public 
interest,  convenience,  and  necessity. 

If  the  applicant  presently  owns  or  operates  a  station  which  is  not  subject  to  the 
PCC's  normal  criteria  Ian  international  station;  for  example),  the  ACLU  does  not 
think  lack  of  balance  on  that  station  can  under  present  rules  bo  considered  relevant 
by  the  FCC  in  judging  an  application  for  a  new  broadcasting  license.  However,  the 
Union  deplores  the  absence  of  a  balanced  programming  requirement  in  these  cir- 
cumstances, nvlinutes  of  Radio-TV  Committee.  December  16,  1964,] 

POUCY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  regula- 
tion of  broadcasting.  ,    , 
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Policy  #33 

Tntisit  Radio 

The  right  of  free  speech  includes,  under  most  circumstances,  the  right  to 
choose  to  listen  or  not  to  listen.  Transit  radio  —  the  reception  of  radio  entertainment 
and  advertising  on  public  conveyances  —  is  a  case  of  "forced  listening"  because  the 
individual  citizen  ordinarily  has  no  effective  freedom  of  choice  among  public  con- 
veyances and  thus  cannot  decide  not  to  listen,  but  rather  to  read,  think,  converse,  or 
■thcrwise  engage  his  or  her  attention.  People  who  use  public  space  should  be 
able  to  expect  that  they  will  not  be  bombarded  with  unwelcome  sounds,  includ- 
■ngin  this  situation  even  the  discussion  of  ideas.  (But  see  also  policy  on  Sound  Truck, 
Solicitation  and  Literature  Regulation  and  on  Radio- TV  Commercials.) 

On  the  other  hand,  broadcasting  in  a  restaurant  or  a  factory  is  not  a  civil 
liberties  issue  because  freedom  of  choice  is  not  absent,  since  nooneisundercorapul- 
■ion  (o  eat  or  work  in  a  particular  place.  [Board  Minutes,  January  we   1950  ) 

POUCY  UNDER  REVIEW,  along  with  other  policies  pertaining  to  the  cap- 
live  audience  problem. 

[The  following  information  was  eubeequently  received  for  the 
record:] 

QUBBTIONS   OF  THE   CoHMTTm   AND  THI   AnSWKRS   ThBHBTO 

Univebsity  of  Caufornia,  Loe  Angilxs, 

Loe  Angelet.  Calif,,  July  SS,  1979. 
Hod.  Babrv  Goldwates, 
U.S.  Senate, 
Waahington,  D.C 

Deab  Senator:  On  June  14,  1979  you  wrote  me  reaueBting  the  answers  to  epeciiic 
questions  you  had  concerning  my  testimony  on  behalf  of  the  American  Civil  LUier- 
ties  Union  that  same  date  Defore  the  Senate  Subcommittee  on  Communications, 
Committee  on  Commerce.  Science  and  Transportation, 

Queation.  Your  first  question  refers  to  my  testimony  that  the  ACLU  supports 
experimental  release  from  regulation  of  those  markets  which  are  not  now  saturated. 
Your  questions  there  are  (a)  "What  do  you  mean  by  a  market  that  is  not  saturat- 
ed?" and  (b)  "What  regulation  would  you  remove?" 

Answer.  If  the  m^jor  basis  for  program  content  regulation  in  broadcaating  is  the 
scarcity  of  broadcast  frequencies  in  a  given  community,  then  it  would  follow  that 
where  there  is  in  fact  no  such  scarcity,  that  pnwram  content  r^ulation  would  give 
way.  This  thesis  is  probably  best  explored  by  Juoge  David  Bazelon  in  his  concurring 
opinion  in  Cititena  Committee  to  Save  WEFM  v.  FCC,  506  F.2d  204  (D.C.Cir.  1974) 
(en  banc)  (Bazelon.  C.J,,  concurring). 

Quite  simply,  I  would  explain  saturation  as  the  existence  of  a  scarcity  of  frequen- 
cies in  a  given  broadcast  service  in  a  given  market.  Thus,  if  there  are  available  slots 
for  AM  or  FM  radio  stations,  such  that  an  applicant  could  enter  the  market  without 
purchasing  from  or  competing  against  an  incumbent,  then  the  market  would  not  be 
saturated.  I  wotild  suggest  that  VHF  and  UHF  be  considered  separate  services,  that 
commercial  and  noncommercial  be  separate  services,  but  that  commercial  AM  and 
FM  be  considered  one  radio  service.  In  that  way  radio  is  treated  differently,  more 
leniently  than  television. 

Because  Section  315  is  based  primarily  on  an  equality-of-treatment  rationale  over 
publidy  owned  airwaves,  I  would  submit  that  this  provision  continue  to  apply  even 
in  saturated  markets. 

Question.  Secondly  you  ask  why  the  government  should  require  interruption  of 
specialized  formats,  such  as  classical  music,  by  informational  programming.  Specifi- 
(^y,  you  ask  wh^  should  these  stations  not  be  allowed  '  to  program  for  their 
listeners"  and  if  this  is  allowed  in  large  markets,  why  not  also  in  smaller  markets 
where  licensees  have  fewer  resources? 

Answer.  Again,  these  questions  go  back  to  the  bases  for  any  r^ulation  of  broad- 
casting. F^rst,  there  is  a  scarcity  of  A^uency  space  and  time,  resulting  in  most  of  ua 
being  denied  the  right  to  speak  via  radio.  Second,  there  has  never  been  private 
ownership  of  the  airwaves  allowed;  we  look  at  them  as  govemmentally  protected 
pubUc  resources.  Perhaps  we  should  analogize  to  the  use  tn  our  navigable  streams — 
everyone  can  use  them.  In  broadcasting,  ^rthermore,  we  have  the  mtrusion  of  the 
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signal  intc  virtually  every  home,  making  it  the  most  effective  forum  of  speech  the 
world  has  ever  seen. 

Collectively,  our  rights  in  broadcasting  are  not  to  speak  over  a  particular  frequen- 
cy, but  we  do  have  a  right  to  access  to  diverse  information  sources.  That  is  the 
holding  of  the  Red  LiOn  case.  The  ACLU  also  believes  that  this  public  right  to  know 
is  best  enforced  if  there  is  some  concomitant  right  of  access  to  speak.  But  «ven 
without  such  direct  access,  the  public  as  a  whole  must  be  assured  of  diverse 
information  sources,  and  the  use  of  the  public  resource  should  not  be  purely  for 
private  gain. 

The  requirement  that  the  airwaves  be  used  for  the  public,  not  the  private  interest 
is  a  long-standing  one.  Still,  the  FCC  has  granted  licenses  in  the  past  where  tJie 
applicant  offered  zero  percent  news  or  public  affairs,  e.g.,  Herman  C.  Hall,  11  F.C.C. 
3d  344  (1968).  The  question  is.  how  would  the  FCC  be  able  to  determine  when  a 
particular  format  is  in  the  public  interest  versus  operated  for  private  gain,  as  in  the 
famous  Dr.  Brinkley  case,  KFKB  Broadcasting  Ass'n  v.  Fed.  Radio  Commission,  47 
F.2d  670  (D.C.Cir.  1931),  (where  the  owner  used  the  station  largely  to  sell  his  own 
medical  preparations). 

A  license  is  allocated  to  the  applicant  who  offers  to  serve  the  public  the  best.  At 
renewal  time,  an  applicant  can  face  challenge  from  someone  else  who  believes  he  or 
she  can  better  serve  the  public.  It  is  in  the  incumbents'  best  interests  to  know  what 
type  of  service  will  be  judged  to  merit  renewal  Thus,  a  requirement  of  some  news 
and  public  affairs  would  guarantee  the  public  of  diversity  in  the  presentation  of 
electorate  information,  and  also  would  allow  incumbents  to  know  that  their  pro- 
gramming is  by  and  large  serving  the  public  interest. 

1  would  allow  for  exceptions  to  a  requirement  for  news  and  public  affairs  in 
situations  where  the  entertainment  format  is  unique,  and  where  the  provision  of 
informational  programming  would  in  some  way  jeopardize  that  format. 

With  respect  to  the  smaller  markets,  1  would  first  point  out  that  the  public's 
interest  in  diversity  of  information  sources  should  be  the  paramount  consideration. 
Of  course  a  radio  broadcaster  must  make  money  to  be  independent.  But  smiall  town 
radio  stations  have  long  operated  profitably  while  broadcasting  news  and  public 

The  recent  FCC  study  you  refer  to  is  very  revealing.  It  first  of  all  is  a  very 
suspicious  study.  Why  would  the  Commission  conduct  a  study  with  "samples"  of  SM 
out  of  31  stations  in  a  market  (Atlanta),  17  out  of  20  (Birmingham),  13  out  of  14 
(Savannah),  11  out  of  14  (Mobile),  etc.  The  point  is  that  these  are  not  statistica] 
"samples" — they  are  incomplete  studies  which  may  have  left  out  the  worst  stations. 
Incidentally,  to  my  knowledge,  the  FCC  has  thus  far  completely  denied  a  freedom  of 
information  act  request  for  underlying  information  on  this  so-called  study. 

A  second  point  in  the  study  which  has  gone  largely  unnoticed  is  that  in  most 
markets,  a  large  percentage— in  the  20  percent  range,  and  sometimes  more,  of  all 
stations  had  less  tnan  6  percent  news  and  public  affairs  programming. 

I  do  not  believe  that  having  one  station  in  a  market  provide  all  the  news 
sufTiciently  meets  the  goals  of  this  Nation,  consistent  with  out  First  Amendment 
interests  in  diverse  information  sources. 

These  points  are  perhaps  reinforced  when  we  evaluate  the  economics  of  broadcast- 
ing from  the  public's  perspective.  First,  there  are  tremendous  "F^rst  Amendment 
costs"  in  each  individal's  inability  to  use  this  public  resource  to  speak.  We  have, 
some  would  say,  an  "established  press"  in  this  c       '  ' 

over  the  most  effective  means  of  communication  ti 
licensed. 

Second,  we  are  subsidizing  broadcasters  in  our  not  receiving  fair  market  value  for 
the  use  of  this  public  resource.  When  a  license  is  worth  over  !  100,000,000. 00,  as 
many  TV  licenses  are,  over  and  above  the  value  of  the  taneibte  assets  and  the 
program  rights  of  the  corporation,  and  the  licensee  pays  around  $150  a  year  for  this 
license.  1  believe  we  can  expect  at  least  some  public  service  in  return.  While  on  a 
much  smaller  scale,  the  principle  remains  the  same  in  radio,  even  in  small  markets. 

I  hope  this  letter  answers  your  questions.  1  am  grateful  for  your  interest  in  this 
very  important  area,  and  hope  you  will  feel  free  to  call  on  us  again. 
Yours  truly. 


Senator  Holungs.  Thank  you  very  much.  Mr.  McGannon. 

Mr.  McGannon.  Thank  you,  Mr.  Chairman,  Senator  Goldwater, 
Senator  Pressler.  I  appreciate  the  opportunity  to  appear  before  you 
today  and  join  with  other  members  of  this  panel  in  discussing 
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aspects  of  proposed  changes  of  the  regulation  of  the  communica- 
tions industry  especially  in  broadcasting. 

Let  me  begin  by  stating  that  my  strong  view  is  the  Communica- 
tions Act  of  1934  has  served  the  American  public  very  well.  Under 
it  our  system  of  broadcasting,  while  not  achieving  its  maximum 
potential  in  my  opinion,  has  provided  the  public  with  an  abun- 
dance of  entertainment  together  with  news,  public  affairs,  chil- 
dren's programing,  et  cetera. 

At  the  same  time  it  has  allowed  for  the  extraordinary  develop- 
ment and  dramatic  growth  of  a  major  industry.  For  these  and 
other  reasons  I  would  not  want  to  see  the  1934  act  completely 
discarded.  Rather  I  endorse  the  concept  of  modernization  through 
amendment.  This  updating  process  can  make  our  communications 
law  responsive  to  the  technological,  social,  and  economic  changes 
which  have  taken  place  so  rapidly,  particularly  in  recent  years.  I 
am  confident  that  a  revised  act  can  be  responsive  to  future  antici- 
pated changes  as  we  contemplate  the  years  ahead. 

Specifically,  Mr.  Chairman,  I  am  here  today  to  speak  on  beheJf  of 
the  retention  of  the  fairness  doctrine.  I  continue  to  be  impressed  at 
the  wisdom  of  Congress  in  originally  adopting  a  public  interest 
stemdard  as  a  very  cornerstone  of  communications  law.  While  the 
basic  concern  at  this  time  was  a  traffic  cop  function  in  order  to 
avoid  the  impossible  interference  problems  in  the  use  of  the  spec- 
trum, the  farsighted  legislators  who  brought  this  about  saw  beyond 
that  limited  concept  smd  authored  the  law  recognizing  that  the 
airways  are  a  public  resource  that  should  not  be  used  without 
proper  respect  for  that  fact. 

The  fairness  doctrine  has  been  described  by  its  critics  as  being 
too  complicated,  badly  administered  and  in  fact,  unconstitutional 
We  must  view  these  attacks  on  the  doctrine  as  questioning  the 
public  trusteeship  concept  itself.  The  fairness  doctrine  is  quite 
simple  Euid  is  aptly  named. 

Broadcasters  are  required  to  devote  a  reasonable  amount  of  time 
to  controversial  issues  of  public  importance  in  the  community  and 
to  give  fair  exposure  to  the  various  viewpoints  involved. 

From  a  practical  standpoint,  the  determination  as  to  whether  or 
not  the  subject  is  a  controversial  issue  of  public  importance  is  left 
to  the  good  faith  judgment  of  the  broadcaster.  The  determination 
as  to  what  programing  technique  will  be  used  is  left  to  the  judg- 
ment of  the  broadcaster.  The  only  requirement  is  that  all  points  of 
view  be  reasonably  covered  £md  shared  with  the  American  public. 

I  fail  to  find,  either  by  definition  or  historically,  any  evidence 
that  these  requirements  have  inhibited  our  basic  journalistic  re- 
sponsibilities or  opportunities.  On  the  contrary,  we  nave  found  the 
fairness  doctrine  to  be  a  stimulus  to  exciting  emd  miiny-faceted 
programing. 

I  am  also  satisfied  that  there  is  no  basic  constitutional  problem. 
While  great  care  must  be  exercised  by  any  governmental  agency  in 
this  area,  there  should  be  no  problem  so  long  as,  quoting  the  court 
of  appeals:  "That  the  fairness  doctrine  is  administered  by  the  Com- 
mission to  enhance,  not  inhibit,  the  rights  secured  by  the  first 
amendment." 

January  of  this  year,  Mr.  William  Ray  addressed  the  Federal 
Communications  Bar  A^ociation.  Mr.  Ray  has  a  very  distinguished 
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career  as  a  broadcast  news  executive,  as  a  station  owner,  and  most 
recently,  as  chief  of  the  Broadcast  Complaints  and  Compliance 
Division  of  the  FXX)  responsible  for  the  atuninistration  of  the  fair- 
ness doctrine. 

Characterizing  the  problem  as  one  of  determining,  quote: 
"Whether  the  doctrine  has  indeed  inhibited  broadcasting  debate 
and  has  had  a  chilling  effect  upon  broadcfisting  journalism,"  Mr. 
Ray  said,  "I  am  not  convinced  that  those  who  so  often  denounce 
the  ffiirness  doctrine  necessarily  know." 

He  went  on  to  say  that  he  had  never  felt  inhibited  by  the 
doctrine  in  his  own  experience  as  a  news  executive  and  contmued: 
"As  for  the  feelings  of  newsmen  themselves,  you  need  not  take  my 
word  on  whether  the  fairness  doctrine  inhibits  them."  He  then 
described  a  survey  conducted  by  the  chairman  of  the  Research 
Committee  of  the  Radio  and  Television  News  Directors  Association 
published  in  March  1977  in  an  issue  of  the  organization's  monthly 
publication.  The  survey  reported  that  working  news  directors  put 
the  fairness  doctrine  and  equal  opportunity  for  political  candidates 
at  the  bottom  of  their  list  oi  problems. 

These  two  categories  also  led  the  list  of  subjects  that  cause  no 
problems  at  all.  Those  who  would  do  away  with  the  fairness  doc- 
trine claim  that  broadcasters  are  hindered  from  doing  a  good  job, 
and  that  further,  the  public  could  be  better  served  without  the 
doctrine.  I  believe  this  is  not  borne  out  by  the  record  and  would 
hold  the  proponents  of  that  viewpoint  to  a  high  burden  of  proof 
before  we  limit  one  of  the  fundamental  components  of  the  public 
interest  concept. 

In  the  end,  I  must  opt  for  the  continuation  of  the  principle  which 
in  our  experience  has  enriched  broadcasting  and  nas  in  no  way 
heunpered  our  ability  to  meet  our  obligations  placed  upon  us  as 
public  trustees. 

Finally,  Mr.  Chairman,  I  would  like  to  add  mv  endorsement  to 
the  continuation  of  the  section  315  political  broadcasting  principle. 
I  know  of  no  more  sensitive  area  in  which  the  public's  rights  are 
well— the  public's  rights  to  be  well-informed  exist.  The  political 
sj^tem  in  our  country  is  both  unique  and  superior.  With  only 
minor  constitutional  requirements,  emy  American  is  entitled  to  ask 
for  the  support  of  all  citizens  when  he  or  she  seeks  public  office. 
Given  the  tremendous  power  which  radio  and  television  present  in 
communications  between  the  candidate  and  the  voter,  I  don't  feel 
the  burden  of  regulation  in  this  instance  is  an  unreasonable  one. 

Mr.  Chairmsin,  I  appreciate  this  opportunity  of  being  with  you 
today  and  look  forward  to  participating  with  my  fellow  panelists  in 
any  further  discussion  of  these  critical  issues  that  would  come 
before  us.  Thank  you. 

[The  following  information  was  subsequently  received  for  the 
record:] 

Questions  of  the  Committee  and  the  Answers  Thereto 

&ieslion.  At  the  present  time,  manv  markets  have  radio  stations  serving  specisJ- 
izeo  audiences,  aucti  as  "good  music  '  or  "classical  music"  Stations.  I  have  heard 
from  many  radio  broadcasters  serving  these  markets,  that  their  listenere  don't  want 
their  music  interrupted  by  news  or  public  affairs  or  informational  programming 
required  by  the  ¥XX. 

11)  In  view  of  the  diversified  programming  available  in  many  markets,  why  should 
these  stations  not  be  allowed  to  prognm  for  their  listeners? 
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Answer.  Two  points  need  to  be  made  here.  Pirat,  I  Hnd  it  hard  to  believe  that 
there  has  been  a  significant  outcry  from  radio  listeners  in  this  r^ard.  At  least  this 
has  not  been  our  experience  in  operation  of  our  stations.  Second,  whether  or  not  one 
believes  that  news  and  informational  reports  at  regular  intervals  (such  as  on  the 
hour)  on  radio  are  a  desirable  programmingservice,  as  1  do.  the  essential  pcint  is 
that  no  current  regulation  or  policy  of  the  FCC  requires  that  this  be  done.  Present 
FCC  policies  do  obligate  radio  stations  to  do  more  than  just  present  music  or  other 


Question.  If  we  allow  the  radio  broadcaster  the  freedom  to  program  in  large 
markets,  how  can  we  justify  where  they  have  fewer  resources,  particularly  in  view 
of  the  recent  FXX  study  indicating  small  market  broadcasters  are  exceeding  their 
dsligations  under  FCC  regulations? 

Answer.  Radio  broadcasters,  in  both  tar^e  and  small  markets,  currently  do  have 
broad  programming  discretion.  This  is  particularly  the  case  in  the  area  of  format 
selection,  most  of  which  is  syndicated  and  automated  music.  Unlike  television, 
where  there  are  fewer  outlets,  the  FCC  in  radio  has  adopted  far  more  of  a  "hands- 
ofT'  policy  and  allowed  the  medium  initially  to  develop  on  its  own.  It  is  my  position 
that  certain  fundamental  public  obligations,  such  as  the  Fairness  Doctrine,  do  not 
place  an  undue  burden  on  braadcasters  in  either  large  or  small  markets  and 
therefore  I  cannot  advocate  their  elimination  in  either  i  " 


Senator  Holungb.  Thank  you  very  much,  sir. 

Dr.  Mclntire. 

Dr.  McIntire.  Gentlemen,  may  I  request  that  the  entire  docu- 
ment be  inserted? 

Senator  Hollings.  Your  entire  statement  will  be  included. 

Dr.  McIntire.  I  am  here  to  present  two  concrete  statements  of 
how  this  works.  The  first  is  Radio  Station  WXUR,  Media,  Pa.,  was 
owned  bv  Faith  Theological  Seminary,  of  which  I  am  president. 
The  application  for  the  transfer  of  license  was  filed  October  16, 
1964. 

This  initiated  a  battle  over  an  AM  and  FM  station  which  lasted  9 
years  until  July  5,  1973,  when  they  were  removed  from  the  air. 

The  opposition  which  showed  itself  was  led  by  the  United  Church 
of  Christ,  whose  spokesman  was  Dr.  Everett  Parker. 

When  the  station  died,  Parker  then  came  to  the  Philadelphia 
area  and  on  a  Chester  station  nearby  explained  that  the  decision 
was  just  and  defended  the  FCC. 

The  FCC  had  granted  the  license  transfer  on  the  condition  that 
the  fairness  doctrine  would  be  observed.  At  the  time  of  license 
renewal,  IV^  years  later,  petition  to  deny  the  license  w£is  filed 
headed  by  the  Greater  Philadelphia  Council  of  Churches  and  21 
other  groups  known  as  the  liberal  elements  which  dominate  the 
community. 

Following  9  months  of  hearings,  the  FCC  Examiner,  Judge  H. 
GifTord  Irion,  gave  the  decision  to  the  station  and  said  its  license 
should  be  renewed.  This  was  then  overturned  by  the  FCC  itself, 
and  that  decision  came  in  July  1970,  at  a  time  of  deep  national 
conflict,  when  I  was  leading  the  "Marches  for  Victory"  in  Vietnam 
in  Washington  the  first  one,  April  4,  and  the  second  one,  October  3, 
when  Vice  President  Ky  was  to  speak.  There  was  much  tension 
and  great  opp<»iton.  President  Nixon  would  have  nothing  to  do 
with  us. 

Irion  in  his  conclusion  said: 

The  station  performed  what  would  normally  be  considered  a  wholesome  service  in 
providing  an  outlet  for  contrasting  viewpoints  on  a  wide  variety  of  subjects.  To 
impoee  tne  fell  judgment  of  removing  WXUR  from  the  air  *  *  *  could  only  have 
the  consequence  of  admonishing  broadcasters  everywhere  that  they  would  act  at 
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When  the  case  went  before  the  U.S.  Circuit  Court  of  Appeals,  all 
charges,  including  fairness  doctrine,  made  against  the  station  were 
dismissed  except  one.  This  one  alleged  that  before  the  station  ever 
went  on  the  air  in  its  original  application,  October  16,  1964,  the 
station  did  not  fully  reveal  its  program  intentions.  This  was  termed 
"fraud." 

The  station  had  revealed  its  intentions  at  the  time  of  its  applica- 
tion. Chief  Justice  David  Bazelon  in  a  penetrating  minority  report 
said  that  the  FCC  had  no  right  under  the  first  amendment  to  fix 
its  eyes  npan  the  programing  schedule  as  a  condition  of  licensing  a 
station,  and  he  concluded  that  the  station  should  be  permitted  to 
have  its  license  renewed.  He  appealed  to  the  first  amendment. 

That  the  Senate  may  see  the  devastating  effect  of  this  decision 
on  the  20th  Century  Reformation  Hour  broadcast — my  program — 
we  immediately  lost  station  after  station  across  the  country,  includ- 
ing WFAX,  which  covers  the  city  of  Washington.  The  owner  said 
that  his  entire  investment  in  his  station  was  in  jeopardy  and  that 
he  could  not  stand  lengthy  hearings  and  take  the  risk. 

Some  stations  gave  no  reason.  Some  put  us  off  without  notice. 
Others  doubled  or  tripled  the  rate  to  make  it  impossible  for  the 
local  committee  which  serviced  the  station. 

Here  is  an  excerpt.  Other  letters  have  appeiired  in  previous 
heiirings.  Station  WMEN,  Tallahassee,  Fla.,  canceled  our  program 
and  the  chairman  of  my  local  committee  wrote: 

I  am  trying  to  get  the  program  on  one  of  the  other  stations,  but  it  Beenis  that  the 
management  is  frightened.  *  •  '  These  people  here  are  afraid  to  do  anything  that 
might  upset  the  F^.  The  stations  are  aware  of  your  popularity  here,  and  realise 
that  the  program  would  be  an  asset,  but  I  am  yet  unable  to  get  a  commitment  for 
radio  time. 

We  were  shut  out  of  Tallahassee,  the  capital  of  Florida. 

In  the  death  of  WXUR,  $450,000  paid  for  it  was  lost,  and  litiga- 
tion, including  lawyers'  fees,  cost  over  a  half  million  dollars  in  Uie 
9  years.  All  of  this  came  from  contributions  of  Christian  people 
wanting  to  save  the  station,  which  carried  programs  not  heard 
anywhere  else  in  the  community. 

The  opponents  sought  the  aid  of  the  Legislature  in  the  State  of 
Pennsylvania  in  securing  action  from  the  FCC.  The  leader  of  the 
lower  House  was  Joshua  Eilberg.  He  presented  Resolution  No.  160 
which  was  adopted  and  given  wide  publicity.  This  resolution  re- 
veals the  ideological  involvement.  The  resolution  in  full  reads — 
then  the  entire  resolution  is  there,  but  notice  paragraph  4: 

The  views  which  the  Reverend  Mclntire  expounds  are  those  which  we  now  equate 
with  the  word  'extremism.'  The  danger  of  such  views  to  our  country  is  self-evidient. 
That  such  views  are  rejected  by  a  majority  of  our  citizens  was  demonstrated  by  the 
election  returns  in  November,  1964. 

And  that  was  the  Goldwater  campaign. 

The  right  of  the  Reverend  Mclntire  to  hold  or  express  such  views  is  not  in  issue. 
The  only  issue  is  whether  the  Reveren  '  Mclntire  exercises  the  degree  of  social  and 
public  responsibility  which  the  taw  c  .iiands  of  a  broadcast  licensee.  There  is  a 
serious  question  of  whether  Radio  Station  WXUR.  under  the  operational  control  of 
Reverend  Mclntire,  is  giving  the  balanced  presentation  of  opposing  viewpoints  re- 
quired of  broadcast  licensees. 
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There  you  have  the  resolution.  The  record  in  the  case  shows  I  did 
not  have  operational  control  of  the  station.  The  operational  control 
was  totally  in  the  hands  of  John  Norris  and  his  committee  of  three 
men.  I  bought  time  as  all  others  did,  at  the  same  price. 

When  the  case  finished  and  all  that  remained  was  the  alleged 
incomplete  application,  effort  was  made  to  have  the  FCC  reopen 
the  case  that  this  matter  could  be  corrected  to  FCC  satisfaction, 
The  FCC  refused. 

Then  came  a  fantastic  development. 

John  Norris,  as  I  said,  was  chairman  of  the  Faith  Seminary 
Board  Committee  that  ran  the  station.  He  was  responsible,  togeth- 
er with  the  attorney,  for  filling  out  the  application  for  tremsfer 
adjudged  fraud. 

His  father  had  applied  some  10  years  figo  for  a  TV  license.  The 
FCC  had  simply  sat  on  it.  When  he  died,  his  son,  John,  pressed  the 
application.  First,  the  FCC  took  the  position  that  Mr.  Norris  was 
unworthy  to  own  a  television  station  because  of  the  WXUR  fraud 
in  which  he  was  involved,  and  proceeded  to  initiate  a  hearing  over 
him  and  his  qualifications  to  run  a  TV  station. 

When,  however,  it  became  apparent  that  such  a  hearing  would 
then  revive  the  WXUR  case  and  their  one  point  of  fraud,  the  whole 
proceeding  was  discontinued  by  the  FCC.  Mr.  Norris  was  given  a 
clean  bill  of  health  and  granted  the  license,  and  today  he  is  an 
honored  operator  of  WGCB-TV  in  Red  Lion,  Pa. 

But  WXUR  lies  dead  and  I  am  now  the  main  culprit  as  this  has 
been  used  to  virtually  destroy  this  radio  ministry.  I  do  not  want  to 
die  with  fraud  on  the  record  with  me  being  left  responsible. 

We  have  never  had  an  opportunity  to  give  the  details  of  this 
story  to  the  Senate.  Senator  John  O.  Pastore,  former  Senator  from 
Rhode  Island,  who  was  chairman  of  the  FCC  Oversight  Committee, 
promised  five  times — and  this  is  in  the  record  of  the  Senate — that 
he  would  permit  the  story  to  be  given  to  the  Senate  in  detail.  It 
never  came  off.  Here  is  what  the  FCC  and  those  who  were  opposed 
to  my  ministry  were  able  to  do.  The  Broadcast  Bureau  of  the  FCC 
was  a  party  to  the  case  and  their  lawyer  sat  alongside  of  the 
lawyers  for  the  complainants  through  all  the  proceedings. 

The  FCC  has  provided  a  weapon  and  a  leverage  into  the  hands  of 
those  who  want  to  get  certain  views  off  the  air  and  also  to  keep 
certain  elements  from  reaching  the  country.  It  has  worked.  With- 
out free  speech  and  the  free  exercise  of  religion  our  republic  cannot 
survive.  Not  only  is  there  economic  repression,  which  intimidates 
and  demands  protecting  censorship,  but  the  right  of  a  minority  to 
be  heard  and  to  someday  become  a  majority  if  its  views  and  posi- 
tion may  be  accepted  is  the  genius  of  the  first  amendment.  Even 
speech  delayed  is  speech  denied. 

We  ask  that  the  FCC  be  abolished  and  that  either  a  private  or 
Government  agency  sustained  by  the  stations  handle  the  technical 
matters  including  wavelengths,  and  that  they  be  protected  by  law. 

It  was  the  Reuther  Brothers  memorandum  that  told  the  liberals 
that  the  way  to  get  at  the  so-called  right-wing  extremists  was 
through  the  FCC  and  the  IRS.  The  FCC  did  a  good  job  for  them  in 
this  case. 

Senator  Sam  Ervin  in  a  4,000-word  speech  on  the  Senate  floor, 
November  14,  1973,  appearing  on  pages  S20358  to  S20362,  volume 


Diciitized  by 


Google 


119,  No.  175,  of  the  Congressional  Record,  headed:  "Carl  Mclntire, 
The  Fairness  Doctrine,  and  the  First  Amendment,"  said: 

When  all  the  legal  mumbo  jumbo  is  cleared  away,  the  fact  remains  that  the  FCC 
chose  to  apply  highly  technical  rules  to  this  single  station,  having  been  forced  b; 
outside  political  pressure  to  do  so. 

There  are  quotes  there,  of  course,  from  him. 

The  FCC  must  be  abolished  to  remove  it  forever  from  an^  possi- 
ble mischief  by  politicsil  powers.  This  should  never  be  permitted  to 
happen  again,  and  I  believe  that  some  reparations  are  due  from 
the  Government  for  this  terrible  injustice  against  the  Fundamen- 
talists of  the  country  in  the  denial  of  their  first  amendment  ri^ts. 

The  second  matter  briefly  concerns  the  FCC  and  NBC.  This 
E^aster,  NBC  under  the  sponsorship  of  Procter  &  Gamble  presented 
"Jesus  of  Nazareth."  This  weis  a  repeat  with  some  additions  of  2 
years  ago. 

The  film  presented  Jesus  Christ  as  a  revolutionary.  We  felt  it 
presented  more  the  miraculous  person  who  was  the  antichrist,  as 
the  Bible  said.  We  sent  letters  to  193  stations.  We  only  got  replies 
from  63;  only  2  offered  us  time  on  which  to  reply. 

In  order  to  process  these  complaints  an  enormous  amount  of 
money  would  be  involved.  Since  it  is  not  possible  for  our  churches 
to  finance  anything  of  this  magnitude,  Mr.  Jim  NichoUs  and  I 
proceeded  to  ask  tne  FCC  if  we  could  personally  process  these 
complaints.  I  addressed  the  following  letter  to  the  FCC:  (See  exhibit 
A.) 

The  cost  of  attorneys  at  $125  an  hour  is  prohibitive.  The  poor 
and  the  little  fellows  in  this  country  do  not  have  a  chance  in  what 
you  have  here  created  in  the  way  this  thing  operates  to  destroy  a 
minority  which  desires  to  be  heard,  but  their  opponents  ideological- 
ly use  their  weapon  to  silence  them.  That  is  what  has  happened. 

We  call  for  the  abolition  of  the  FCC. 

I  do  agree  with  Senator  Proxmire  and  his  ideological  approach 
for  the  first  amendment.  Senator,  that  first  amendment  is  sacred. 
We  should  start  all  our  considerations  from  it,  and  not  from  cir- 
cumstances in  which  we  found  ourselves  at  the  present  time. 

That  first  amendment  is  sacred. 

Thank  you. 

{The  statement  follows:] 

Statement  op  Carl  McIntire,  International  Council  of  CHRiSTtAN  Chukchis 

Gentlemen:  The  Federal  Communications  Commission  as  now  constituted  and 
operated  denies  First  Amendment  rights  to  the  public,  the  broadcasters  who  use  its 
facilities,  and  the  stations  themselves. 

Today  1  confine  myself  to  two  situations:  the  death  of  Radio  Station  WXUR  and 
the  attitude  of  the  rcC  and  NBC  to  a  controversial  TV  program  presented  in  four 
segnents  in  March  and  April  of  this  year. 

The  First  Amendment's  protection  of  the  free  exercise  of  religion,  free  speech  and 
free  press  has  given  to  the  press  a  freedom  from  government  regulation.  Tliere  is  no 
"Federal  Press  Commission  '  paralleling  and  operating  on  the  same  principle  as  the 
Federal  Communication  Commission.  Neither  has  the  press,  a  form  of  communica- 
tions, been  included  under  FCC  jurisdiction. 

Radio  Station  WXUR,  Media,  Pa.,  was  owned  by  Faith  Theological  Seminary,  of 
which  I  am  president.  The  application  for  the  transfer  of  license  was  filed  October 
16,  1964. 

This  initiated  a  battle  over  an  AM  and  FM  station  which  lasted  nine  years  until 
July  5,  1973,  when  thev  were  removed  from  the  air. 

"nie  opposition  whicn  showed  itself  was  led  by  the  United  Church  of  Christ,  whose 
spokesman  was  Or.  Everett  Parker. 
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When  the  station  died,  Parker  then  came  to  the  Philadelphia  area  and  on  a 
Chester  station  nearby  explained  that  the  decision  was  just  and  defended  the  FCC. 
The  FCC  had  panted  the  license  transfer  on  the  condition  that  the  FaimesH 
Doctrine  would  be  diserved.  At  the  time  of  license  renewal,  a  year  and  a  half  later, 
petition  to  deny  the  license  was  filed  headed  by  the  Greater  Philadelphia  Council  of 
Churches  and  21  other  groups  known  as  the  liberal  elements  which  dominate  the 
Community.  Followii^  nine  months  of  hearings,  the  FCC  Eixaminer,  Judge  H. 
Gifford  Irion,  gave  the  decision  to  the  station  and  said  its  license  should  be  renewed. 
This  was  then  overturned  by  the  FCC  itself,  and  that  decision  came  in  July,  1970,  at 
a  time  of  deep  national  conflict,  when  1  was  leading  the  Marches  for  victory  in 
Vietnam,  in  Washington,  the  first  one,  April  4,  and  the  second  one,  October  3,  when 
Vice  President  Ky  was  to  speak.  There  was  much  tension  and  great  opposition. 
President  Nixon  would  have  nothii^  to  do  with  us, 

Irion  in  his  conclusion  said  the  station  "performed  what  would  normally  be 
considered  a  wholesome  service  in  providing  an  outlet  for  contrasting  viewpoints  on 
a  wide  variety  of  subjects.  To  impose  the  fell  judgment  of  removing  WXUR  from  the 
air  .  .  .  could  only  have  the  consequence  of  admonishing  broadcasters  everywhere 
that  they  would  act  at  their  peril  in  allowing  robust  discussion  because  penalties 
would  be  meted  out  in  rigid  compliance  with  the  exactions  of  the  rules." 

When  the  case  went  before  the  U.S.  Circuit  Court  of  Appeals,  all  charges,  includ- 


ing Fairness  Doctrine,  made  against  the  station  were  dismissed  except  one.  This  o. 
alleged  that  before  liie  station  ever  went  on  the  air  in  its  original  application, 
October  16,  1964,  the  station  did  not  fullj;  reveal  its  program  intentions.  This  was 
termed  "fraud."  The  station  had  revealed  its  intentions  as  of  the  time  of  its  applica- 
tion. Chief  Justice  David  Bazelon  in  a  penetrating  minority  report  said  that  the  FCC 
had  no  right  under  the  First  Amendment  to  fix  its  eyes  upon  the  prcw^amming 
schedule  as  a  condition  of  licensing  a  station,  and  he  concluded  that  the  station 
should  be  permitted  to  have  its  license  renewed.  He  appealed  to  the  First  Amend- 
ment. 

That  the  Senate  may  see  the  devastating  effect  of  this  decision  on  the  20th 
Century  Reformation  Hour  broadcast  (my  program),  we  immediately  lost  station 
after  station  across  the  country,  including  wFAX,  which  covers  the  City  of  Wash- 
ington, The  owner  said  that  his  entire  investment  in  his  station  was  in  jeopardy  and 
that  he  could  not  stand  lengthy  hearings  and  take  the  risk. 

Some  stations  gave  no  reason.  Some  put  us  ofi'  without  notice.  Others  doubled  or 
tripled  the  rate  to  make  it  impossible  for  the  local  committee  which  serviced  the 
station. 

Here  is  an  excerpt.  Other  letters  have  appeared  in  previous  hearings.  Station 
WMEN,  Tallahassee,  Florida,  cancelled  our  program  and  the  chairman  of  my  local 
committee  wrote,  "I  am  trying  to  get  the  program  on  one  of  the  other  stations,  but 
it  seems  that  the  management  is  frightened  ,  ,  ,  ,  These  people  here  are  afraid  to  do 
anything  that  might  upset  the  FCC,  The  stations  are  aware  of  your  popularity  here, 

and  realize  that  the  prc^am  would  be  an  ass'"    "-■'  '   —   — ' "-'*  "-   "''   - 

commitment   for   radio   time,"   We  were  shut   c 
Florida. 

In  the  death  of  WXUR,  $450,000  paid  for  it  was  lost,  and  litigation,  including 
lawyers'  fees,  cost  over  a  half  million  dollars  in  the  nine  years.  All  of  this  came 
from  contributions  of  Christian  people  wanting  to  save  the  station,  which  carried 


e  opponents  sought  the  aid  of  the  Legislature  in  the  State  of  Pennsylvania  in 
securing  action  from  the  FCC,  The  leader  of  the  Lower  House  was  Joshua  Eilbe:^, 
He  presented  Resolution  No.  160,  which  was  adopted  and  given  wide  publicity.  This 
resolution  reveals  the  ideological  involvment.  The  Resolution  in  full  reads: 

"Radio  Station  WXUR  in  Media,  Delaware  County,  Pennsylvania,  is  operated  by 
Faith  Theological  Seminary.  The  president  of  the  Seminary  Board  is  the  Reverend 
Carl  Mclntire. 

"Reverend  Mclntire  b^an  his  ministry  with  the  Presbyterian  Church  in  the 
U.S.A..  but  was  ousted  from  the  clergy  of  that  denomination  in  1936.  He  then  built 
hia  own  house  of  worship  and  set  up  his  own  church  federation.  The  American 
Council  of  Christian  Churches,  Reverend  Mclntire  immediately  began  vicious  at- 
tacks on  the  National  Council  of  Churches  and  has  continually  exhorted  the  politi- 
cal and  economic  view  of  the  radical  right. 

"Reverend  Mclntire  had  little  success  until  1960  when  his  radio  program,  the  20th 
Century  Reformation  Hour  was  established.  He  now  broadcasts  over  some  600 
stations  and  reaches  millions  of  people  daily, 

"Tlie  views  which  the  Reverend  Mclntire  expounds  are  those  which  we  now 
equate  with  the  word  'extremism,'  The  danger  of  such  views  to  our  country  is  self- 
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evident.  That  such  views  are  rejected  by  a  majority  of  our  citizens  was  demonstrated 
by  the  election  returns  in  November  1964. 

"The  right  of  the  Reverend  Mclntire  to  hold  or  express  such  views  is  not  in  issue. 
The  only  issue  is  whether  the  Reverend  Mclntire  exercises  the  degree  of  social  and 
public  reeponsibility  which  the  law  demands  of  a  broadcast  licensee.  There  is  a 
serious  question  whether  Radio  Station  WXUR,  under  the  operational  control  ik 
Reverend  Mclntire,  ia  giving  the  balanced  presentation  of  opposing  viewpoints  re- 
quired of  broadcast  licensees;  therefore  be  it 

Resolved,  That  the  House  of  Representatives  of  the  Commonwealth  of  Pennsylva- 
nia requests  the  Federal  Communications  Commission  to  investigate  Radio  Station 
WXUR,  in  Media,  Pennsylvania  to  determine  or  not  it  is  complying  with  tlw 
requirements  of  a  broadcast  licensee;  and  be  it  further 

"Resolved,  That  a  copy  of  this  resolution  be  sent  to  the  Federal  Communications 
Commission." 

T.ie  1964  campaien  to  which  he  refers  is  the  Goldwater  campaign.  The  record  in 
the  case  shows  I  did  not  have  "operational  control"  of  the  station.  The  "operational 
control"  was  totally  in  the  hands  of  John  Norris  and  his  committee  of  three  men.  I 
bought  time  as  all  others  did.  at  the  same  price. 

When  the  case  finished  and  all  that  remained  was  the  alleged  incomplete  applica- 
tion, effort  was  made  to  have  the  FCC  reopen  the  case  that  this  matter  could  be 
corrected  to  FCC  satisfaction.  The  FCC  refused. 

Then  came  s  fantastic  development, 

John  Norris,  as  I  said,  was  chairman  of  the  Faith  Seminary  Board  Committee 
that  ran  the  station.  He  was  responsible,  together  with  the  attorney,  for  filling  out 
the  application  for  transfer  adjuoged  "fraud, ' 

His  father  had  applied  some  10  years  ago  for  a  TV  license.  The  FCC  had  simply 
sat  on  it.  When  he  died,  his  son,  John,  pressed  the  application.  First,  the  FCC  toM 
the  position  that  Mr.  Norris  was  unworthy  to  own  a  television  station  because  of  the 
WXUR  "fraud"  in  which  he  was  involved,  and  proceeded  to  initiate  a  hearing  over 
him  and  his  qualifications  to  run  a  TV  station.  When,  however,  it  became  apparent 
that  such  a  hearing  would  then  revive  the  WXUR  case  and  their  one  point  of 
"fraud."  the  whole  proceeding  was  discontinued  by  the  FCC.  Mr.  Norris  was  given  a 
clean  bill  of  health  and  granted  the  license,  and  today  he  is  an  honored  operator  (rf' 
WGCB-TV  in  Red  Lion,  Pennsylvania.  But  WXUR  lies  dead  and  I  am  now  the  main 
"culprit"  as  this  has  been  used  to  virtually  destroy  this  radio  ministry.  I  do  not 
want  to  die  with  "fraud"  on  the  record  with  me  being  left  responsible. 

We  have  never  had  an  opportunity  to  give  the  details  of  this  story  to  the  Senate. 
Senator  John  O.  Pastore.  former  Senator  from  Rhode  Island,  who  was  chairman  of 
the  FCC  Oversight  Committee,  promised  five  times — and  this  is  in  the  record  of  the 
Senate— that  he  would  permit  the  story  to  be  given  to  the  Senate  in  detail.  It  never 
came  oft!  Here  is  what  the  FCC  and  those  who  were  opposed  to  my  ministry  were 
able  to  do.  The  Broadcast  Bureau  of  the  FCC  was  a  party  to  the  case  and  their 
lawyer  sat  alongside  of  the  lawyers  for  the  complainants  through  all  the  proceed- 
ing. 

The  FCC  has  provided  a  weapon  and  a  leverage  into  the  hands  of  those  who  want 
to  get  certain  views  off  the  air  and  also  to  keep  certain  elements  from  reaching  the 
country.  It  has  worked.  Without  free  speech  and  the  free  exercise  of  religion  our 
Republic  cannot  survive.  Not  only  is  there  economic  repression,  which  intimidates 
and  demands  protecting  censorship,  but  the  right  of  a  minority  to  be  heard  and  to 
some  day  become  a  majority  if  its  views  and  position  may  be  accepted  is  the  genius 
of  the  First  Amendment.  Even  speech  delayea  is  speech  denied. 

We  ask  that  the  FCC  be  abolished  and  that  either  a  private  or  government  agency 
sustained  by  the  stations  handle  the  technical  matters  which  are  to  be  protected  by 

It  was  the  Reuther  Brothers  Memorandur 
get  at  the  so-called  "right-wing  extremists" 
FCC  did  a  good  job  for  them  in  this  case. 

Senator  Sam  Ervin  in  a  4000-word  speech  on  the  Senate  floor,  November  14,  1973, 
appearing  on  pages  S20358  to  S20362,  Vol.  119,  No.  175,  of  the  Congressional  Record, 
headed:     Carl  Mclntire,  the  Fairness  Doctrine,  and  the  First  Amendment,"  said: 

"When  all  the  legal  mumbo-jumbo  is  cleared  away,  the  fact  remains  that  the  FCC 
chose  to  apply  highly  technical  rules  to  this  single  station,  having  been  forced  by 
outside  political  pressure  to  do  so.  It  does  not  matter  that  the  station's  audience  was 
small.  Those  few  people  who  chose  to  listen  have  as  much  right  to  hear  what  the 
wish — and  what  WXUR  alone  was  broadcasting^as  anyone  else.  Unfortunately,  the 
FCC  and  the  court  choee  to  regard  these  technical  rules  and  strained  reasoning  as 
more  important  than  the  first  amendment  rights  of  the  station  and  its  listeners." 
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Ervin  also  said:  "When  we  recall  the  extremely  controversial  nature  of  Reverend 
Mclntire's  opinione,  and  the  fact  that  the  criticism  the  FCC  received  came  from 
thoee  who  vehemently  opposed  his  views,  the  real  reason  for  the  termination  is 
clear.  Dr.  Mclntire  lost  hie  right  tiD  speak  because  of  his  controversial  exercise  of  the 
first  amendment.  The  FCC  rationales  are  the  formal  justification,  but  not  the  true 
cause  of  the  FCC  rejection." 

The  FCC  must  be  abolished  to  remove  it  forever  from  any  possible  mischief  by 
political  powers.  This  should  never  be  permitted  to  happen  agam  and  I  believe  that 
some  repsrstions  are  due  from  the  Government  for  this  terrible  unjustice  against 
the  Fundamentalists  of  the  country  in  the  denial  of  their  First  Amendment  rights. 

The  second  matter  briefly  concerns  the  FCC  and  NBC,  This  Easter,  NBC  under 
the  sponsorship  of  Procter  &  Gamble  presented  "Jesus  of  Nazareth."  This  was  a 
repeat  with  some  additions  of  two  years  ago. 

The  film  presented  Jesus  Christ  as  a  revolutions  it.  Nowhere  in  it  was  there  the 
Gospel  of  Jesus  Christ.  It  has  the  endorsement  of  the  Mohammedans,  the  Hindus, 
the  Jews,  and  the  leaders  of  the  National  Council  of  Churches,  Our  Fundamental 
Bible  believers  were  greatly  offended.  He  fitted  better  the  role  of  the  Antichrist  the 
Bible  says  wilt  come  in  the  last  days  and  deceive  the  whole  world.  It  caused  a  stir  in 
churches  everywhere.  The  International  Council  of  Christian  Churches  then  asked 
NBC  for  time  to  reply  and  to  describe  the  real  message  of  reconciliation  to  God 
which  Jesus  provided  "oy  His  death  and  resurrection,  and  to  offer  Him  as  the  only 
Saviour  of  the  world.  Tne  NBC  presentation  of  Jesus,  with  all  that  modem  drama 
could  do,  gave  the  public  a  different  Jesus  from  the  One  who  shed  His  blood  for 

We  stated  our  case  to  NBC,  They  declined.  We  then  appealed  immediately  to  the 
FCC,  which  did  nothing.  We  sent  out  193  letters  to  TV  stations  that  carried  it. 
adting  that  time  would  he  made  available  in  keeping  with  the  rules  and  regulations 
«  .1.    iru-^  .!._  >-,.!  II.  _.  ,..  _   1  _..__, /iflions  and  the  like.  Answers 

_  3  appear  and  make  a  r«)ly. 

In  order  to  process  these  complaints  an  enormous  amount  of  money  would  be 
involved.  Since  it  is  not  possible  for  our  churches  to  finance  anything  of  this 
magnitude.  Mr.  Jim  Nicholls  and  I  proceeded  to  ask  the  FCC  if  we  could  personally 
process  these  complaints.  I  addressed  the  fallowing  letter  to  the  FCC:  (see  "A"). 

The  cost  of  attorneys  at  S125  an  hour  is  prohibitive.  The  poor  and  the  little 
fellows  in  this  country  do  not  have  a  chance.  Besides,  the  technical  ramifications 
and  involvements  seem  to  multiply  like  compound  arithmetic.  From  the  FCC  I 
received  the  following  reply  a  month  later:  (see  'B"). 

Their  enclosure,  "Public  and  Broadcasting;  Revised  Edition,  Procedure  Manual," 
nine  pages,  three  columns,  of  rather  small  print,  left  us  with  more  questions  than 
we  started  out  with.  The  labyrinth  which  has  been  erected  is  incredible.  We  hardly 
got  direct  answers  to  our  specific  questions.  They  left  us  to  figure  it  all  out  among 
ourselves. 

This  in  itself,  I  believe,  is  a  potent  reason  for  dissolving  the  FCC.  When  the 
country  finds  out  that  we  do  have  the  same  liberty  as  the  press,  we  will  adjust 
ourselves,  accept  our  constitutional  rights,  and  live  without  government-generated 
fear  and  intimidation,  and  restore  genuine  debate  to  controversial  questions  of  all 
kinds. 

The  problem  is  that  once  the  Congress  has  abdicated  its  responsibility  in  protect- 
ing the  First  Amendment  by  creating  the  FCC,  it  sits  still  ana  watches  its  creation 
flagrantly  trample  on  these  rights  and  the  country  suffers  under  its  inhibitions  and 
denials.  In  fact,  our  consciousness  of  liberty's  nature  and  blessing  has  been  diluted 
in  the  last  few  years.  There  is  nothing  wrong  with  free  speech.  Slander  and  libel  are 
protected  by  law  with  recourse  to  the  courts. 

But  this  Frankenstein  has  become  an  instrument  in  the  hands  of  bureaucrats  and 
special  interests  whom  they  favor  in  the  intensified  conflict  by  which  our  country;  is 
being  shifted  from  its  original  ideas  of  libertv  which  are  God  given.  I  conclude  with 
what  I  have  said  for  24  years  on  my  little  broadcast:  "Freedom  is  everybody's 
business,  your  business,  mv  business,  the  Church's  business;  and  a  man  who  will  not 
use  his  freedom  to  defend  nis  freedom  does  not  deserve  his  freedom." 
[EXHiBrr  "A"! 
Intbrnationai.  Council  op  Christian  Churches, 

ColUngswood.  N.J..  April  23.  1979. 
Mr.  Charlis  Ferris, 

Chairman,  Federal  Communications  Commission, 
Washington,  D.C 

Dear  Commissioner  Ferris:  I  sent  you  last  week  the  correspondence  which  the 
lOCC  has  had  with  NBC  a^ng  for  equal  time  in  response  to  their  "Jesus  of 
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Nazareth"  film.  They  have  denied  this.  We  at«  now  in  the  process  of  aaking  each 
individual  afdlisted  station  if  they  will  provide  time  on  an  individual  station  basis. 
When  this  survey  is  finished,  the  atatione  that  refuse  to  do  it  we  intend  to  challenge 
their  license  renewal. 

We  are  a  minority  and  are  limited  greatly  with  our  funds.  From  past  experience 
and  our  knowledge  of  the  cost  of  appearing  before  the  PCC  with  these  verv  expai- 
eive  lawyers,  it  is  prohibitive.  It  is  our  desire  tA  come  directly  tA  you  anil  appear 
before  the  Commission  with  our  case,  our  evidence,  our  witnesses. 

I  therefore  request  the  following  information: 

1.  It  is  permissibly  and  possible  for  an  individual  or  a  group  to  appear  before  the 
FCC  without  a  lawyer? 

2.  If  BO,  what  are  the  rules  and  regulations  for  such  an  appearance? 

3.  Will  you  advise  me  of  the  time  limit  for  filing  the  complaint,  the  number  of 
copies  required,  and  to  whom  they  must  be  sent? 

4.  What  copies  and  materials  are  necessary  to  serve  upon  the  station  or  Stations 
whose  licenses  are  being  challenged? 

5.  In  the  matter  of  providing  the  station  our  material  and  information  against 
them  in  the  complaint,  what  are  the  time  factors  involved? 

6.  Do  we  have  to  request  a  hearing  before  the  entire  Conunission  or  is  such  a 
hearing  held  before  an  Examiner  or  a  subcommittee?  It  is  our  desire  to  appear 
before  the  entire  Commission. 

I  know  that  these  are  matters  of  procedure  and  of  a  technical  nature,  but  I 
believe  we  are  entitled  to  know  and  that  you  are  under  obligation  to  advise  ua  when 
we  request.  We  do  not  want  to  be  disqualified  on  some  technical  or  frivolous  matter 
raised  because  we  are  seeking  to  appear  before  you  in  the  exercise  of  our  constitu- 
tional rights  and  raising  constitutional  questions. 

I  am  enclosing  a  list  of  all  the  affiliates  of  NBC.  Would  you  please  advise  me  if 
any  of  these  individual  stations  have  had  their  license  renewals  challenged,  and  if 
so,  on  what  basis? 

In  case  the  Commission  rules  against  our  petition  to  deny  license  renewal,  what 
then  is  our  recourse?  Please  advise  in  detail.  May  we  go  to  a  higher  court  and 
appear  there  as  we  appeared  before  you?  Again,  I  neea  to  know  these  technical 

Is  it  possible  in  cases  such  as  ours,  where  money  is  not  available,  for  the  FCC  to 
provide  us  an  attorney?  And  if  so,  what  are  the  procedures  in  securing  him?  And 
will  the  FCC,  or  some  provision  in  the  government,  pay  for  the  cost  of  such  an 
attorney?  Any  details  in  this  matter  will  be  deeply  appreciated. 

I  do  know  that  there  are  geographical  areas  tnat  differ  in  the  time  of  their  license 
renewal.  I  am  not  familiar  with  this,  but  it  is  possible  the  renewal  of  some  may  be 
very  close  at  hand.  If  so,  would  you  plaese  advise  me  which  ones  they  are  as  we 
shall  proceed  without  any  delay. 

Associated  with  me  is  the  Rev.  Jim  NichoUs,  a  member  of  our  Radio  Commission. 

He  and  I  will  represent  the  International  Council  of  Christian  Churches  before 
you  and  the  courts,  if  necessary,  I  will  appreciate  your  early  response  and  we 
request  your  full  and  impartial  co-operation. 

We  are  preparing  with  affidavits  a  lengthy  brief  which  we  feel  will  support  our 
demand  that  these  TV  stations  not  receive  the  renewal  of  their  licenses.  This  we 
shall  maintain  is  in  the  public  interest. 

Thank  you  for  your  immediate  cooperation. 
Very  truly  yours, 

Carl  McIntirx. 


[exhibit  ■■b"| 
Federal  Communications  Commission, 

Waskinston,  D.C.,  May  SO.  1979. 
Dr.  Carl  McIntire, 

International  Council  of  Christian  Churches, 
Collingswood.  N.J. 

Dear  Dr.  McIntire:  This  is  in  reference  to  your  letter  of  April  23,  1979.  Please  be 
advised  that  the  Commission  does  not  hold  public  hearin^fs  on  renewal  applications 
unless  a  substantial  and  material  question  of  fact  is  raised  which  would  indicate 
that  a  grant  of  the  application  would  be  prima  facie  inconsistent  with  the  public 
interest.  Enclosed  for  your  information  is  a  publication,  entitled  "The  Public  and 
Broadcasting,"  which  sets  forth  the  methods  for  protesting  broadcast  license  renew- 
als and  provides  practical  advice  concerning  their  use.  The  license  expiration  dates 
for  all  broadcast  stations,  by  state,  can  be  found  in  footnote  9,  page  32293.  License 
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renewal  applications  liave  been  challenged  on  a  number  of  issues  including,  among 
others,  tecnnicsl  violations,  discrimination  in  employment,  fraudulent  billing,  ques- 
tions related  to  community  ascertainment,  the  fairness  doctrine,  and  misrepresenta- 
tion to  the  Commission. 

Please  be  advised  that  the  Commission  does  not  now  provide  attorneys  for,  or  pay 
the  le^l  costs  of  persons  challenging  a  license  renewal  application.  However,  the 
Commission  currently  has  under  consideration  a  proposed  rule  making  which  pro- 
poses reimbursement  funds  for  public  interest  groups  or  persons  who  participate  in 
various  Commission  proceedings. 

I  trust  the  foregoing  and  enclosure  are  responsible  to  our  inquiry. 
Sincerely  yours. 

Henrv  L,  Bauhann, 
Chief,  Renewal  Branch,  Broadcast  Bureau. 

Senator  Holungs.  Thank  you.  Dr.  Mclntire. 

Mr.  Davis. 

Mr.  Davis.  Thank  you,  Mr.  Chairman,  it's  a  pleasure  to  appear 
before  you  and  particularly  Senator  Goldwater,  whose  campaign  in 
1964  as  a  young  reporter  and  night  news  administrator  caused  me 
perhaps  the  second  greatest  series  of  anguished  months  in  terms  of 
balanced  and  fair  coverage  of  any  campaign  I  can  recall. 

It's  nice  to  see  you.  Senator. 

Senator  Goldwater.  I'm  sure  you  will  never  have  that  trouble 
again. 

Mr.  Davis.  I  trust  you  can  assure  me  only  so  far  as  you  are 
concerned. 

I  am  Paul  Davis,  news  director  of  WCIA-TV,  Champaign,  111., 
and  president  of  the  Radio  Television  News  Directors  Association. 

I  will  skip  through  my  testimony. 

Senator  Holungs.  It  will  be  in  the  record. 

Mr.  Davis.  We  have  long  supported  the  first  amendment  rights 
of  the  newscaster.  We  are  disappointed  that  the  two  bills  before 
you  do  not  go  further  toward  reaching  this  goal.  Under  these  bills, 
much  of  today's  fairness  regulation  could  be  continued. 

TTiat  r^ulation  has  traditionally  been  supported  by  the  scarcity 
of  broadcast  frequencies,  in  contrast  to  the  theoretically  unlimited 
number  of  print  outlets.  But  that  justification  does  not  comport 
with  today's  reality. 

In  addition  to  the  issues  of  newspaper  and  number  of  licenses 
cable  television  systems  are  increasing  and  growing  adding  to  the 
number  of  broadcast  signals  and  other  progratm  sources  available 
in  more  and  more  communities. 

Looking  to  the  future — and  your  proposal  should,  of  course,  be 
directed  quite  aways  down  the  road  because  rewrites  are  not  going 
to  come  by  very  often,  newspapers  are  moving  more  and  more  into 
electronic  delivery  systems  and  there  are  some  serious  questions 
about  the  implications  of  regulations  as  they  will  apply  even  to 
newspapers  when  they  change  their  method  of  delivery  in  the 
future. 

Moreover,  the  basic  approach  of  fairness  regulation  is  erroneous. 
The  current  rules  require  each  individual  station  to  program  as  if 
it  were  in  a  vacuum  so  that  there  will  be  a  balanced  presentation 
of  every  issue  presented  on  that  station.  But  people  do  not  receive 
information  from  only  one  television  or  radio  station.  There  are 
many  sources,  including  other  TV  and  radio  stations,  cable  sys- 
tems, newspapers,  magazines,  newsletters,  et  cetera. 

For  example,  in  a  study  of  media  impressions  in  the  Houston 
market,  Metromedia  found  that  the  market  was  penetrated  by  a 
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total  of  463  different  media,  including  9  television  stations  and  43 
radio  stations.  Even  the  most-watched  TV  station,  which  at  that 
time  was  KHOU,  recorded  a  small  percentage — 5.8  percent — of  the 
annual  total  media  impressions. 

Also,  if  two  sides  of  an  issue  are  presented  on  the  same  station, 
but  at  different  times,  there  is  no  assurance  that  the  same  people 
will  be  watching  or  listening. 

The  first  amendment  assumes  that  the  truth  will  come  out  of  a 
marketplace  of  ideas,  and  that  government  should  have  no  part  in 
that  process.  If  one  source's  presentation  on  an  issue  is  unbalfinced, 
we  can  be  assured  that  other  viewpoints  doubtless  will  be  heard 
from  other  sources.  There  is  no  need  for  the  enforced  balance  of 
governmentally  regulated  speech. 

Elimination  of  such  regulation  would  not  diminish  the  amount  of 
news  or  public  atTairs  programing  available  to  the  public.  A  recent 
study  completed  by  the  rcC's  Office  of  Plans  ana  Policy  showed 
that  most  radio  stations  already  exceed  the  amount  of  information- 
al programing  which  the  FCC,  in  its  processing  guidelines,  expects. 
In  the  growth  of  all  news  radio  stations,  we  have  seen  a  dramatic 
demonstration  that  the  public  wants  news  emd  information  pro- 
grams, and  that  our  commercial  system  will  provide  them. 

It  is  not  government  fiat  or  license  renewal  fears  that  have 
produced  the  all-news  formats  and  most  other  quality  news  pro- 
graming— it  is  marketplace  competition.  And  this  is  not  true  of 
large  markets  alone.  The  FCC  study  also  showed  that  the  percent- 
Eige  of  radio  stations  offering  over  10  percent  of  news  and  public 
afTfiirs  programing  increased  as  the  size  of  the  market  decreased. 

Fairness  regulation  is  burdensome  to  both  the  FCC  euid  broad- 
cast journaliste.  It  requires  that  a  government  agency  second  guess 
the  day-to^ay  decisions  of  an  in-the-field  journalist.  This  essential- 
ly encourages  safe  progremiing.  Even  if  some  abuses  would  occur 
without  such  regulation,  the  cost  to  our  freedom  of  having  govern- 
ment officials  determining  what  Americans  should  or  should  not 
hear  or  see  is  greater  than  any  harm  which  might  occur  from 
allowing  a  free  flow  of  information. 

As  the  Supreme  Court  put  it  in  a  related  context:  Calculated  riskfi  of  abuse  are 
taken  in  order  to  preserve  higher  values.  The  presence  of  these  risks  is  nothing  new; 
the  authors  of  the  Bill  of  Rights  accepted  the  reality  that  these  risks  were  evils  for 
which  there  was  not  acceptable  remedy  other  than  a  spirit  of  moderation  and  a 
Bense  of  responsibility — and  civility — on  the  part  of  those  who  exercise  the  guaran- 
teed freedoms  of  expression. 

That  these  rules  do  have  a  stultifying  effect  is  best  demonstrated 
by  the  FCC's  political  editorializing  rule.  Candidate  endorsements 
are  among  the  most  traditional  journalistic  functions  and  yet  the 
current  rule,  which  requires  elaborate  notification  and  provision  of 
reply  time  to  all  other  candidates,  places  a  high  burden  on  broad- 
casters who  endorse  candidates. 

The  effect,  as  a  1977  study  showed,  is  that  only  II  percent  of 
broadcast  stations  endorse  candidates  while  60  percent  editorialize 
generally. 

In  local  races  where  such  endorsements  may  be  most  helpful, 
they  are  least  likely  to  occur  since  local  races  often  involve  many 
candidates,  multiplying  the  burden  on  the  station. 

Some  have  argued  for  rules  memdating  citizen  access  to  every 
station's  microphones  as  a  substitute  for  fairness  regulation.  Bz- 
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changing  one  set  of  r^ulations  for  another  isn't  a  solution.  Com- 
pulsory access,  which  at  its  best  means  access  for  the  most  vocal 
individuals  and  special  interest  groups,  would  be  a  step  backward. 
"Editing  is  what  editors  are  for ' — as  the  Supreme  Court  haa  told 
us. 

Just  as  print  journalists,  broadcasters  should  select  and  edit 
news  and  opinion  instead  of  merely  serving  as  a  conduit  for  undif- 
ferentiated views  on  any  and  all  matters. 

Now  let's  turn  to  specific  provisions  of  S.  611  and  S.  622.  We  are 
of  course  pleased  that  both  bills  contemplate  retention  of  section 
326  of  the  current  act,  prohibiting  censorship  of  broadcast  signals. 

We  generally  approve  of  the  deregulation  of  radio  contained  in 
section  333  of  S.  622.  It  would  accomplish  the  goal  of  removing 
government  from  radio  broadcasters  decisions  about  what  should 
be  aired  with  respect  to  both  news  and  entertainment. 

We  are  perplexed,  however,  by  the  provision  for  retention  of  the 
personal  attack  rule.  That  rule,  as  it  now  stands,  does  not  serve  to 
protect  individuals  from  scandalous  attack,  nor  could  it  do  so  given 
the  constitutional  restrictions  on  libel  and  slander  laws.  Rather, 
the  rule  only  serves  as  a  trigger  for  a  personed  reply — supposedly 
to  serve  the  public's,  not  the  individual's  needs — when  such  an 
attack  is  made  in  the  context  of  a  discussion  of  a  controversial 
issue  of  public  importance. 

If  the  fairness  doctrine  itself  were  eliminated  under  section  333, 
there  would  be  no  reason  to  retain  the  personal  attack  rule,  which 
is  only  a  part  of— and  a  particularly  burdensome  part  of — the 
fairness  doctrine  itself.  With  that  exception,  however,  we  support 
section  333  and  urve  that  it  be  extended  to  television  as  well. 

Even  though  S.  622  does  not  presently  deregulate  television,  we 
support  the  der^ulatory  spirit  contained  in  the  provisions  of  sec- 
tion 334  which  could  lead  to  a  significant  reduction  in  the  amount 
of  regulation  that  televisions  journalists  are  now  subject  to. 

Neither  bill  before  you  would  alter  section  315  of  the  current  act 
with  respect  to  political  candidate  speech.  In  the  past,  RTNDA  has 
opposed  the  continuation  of  all  forms  of  equal  time  and  other 
r^ulations  of  such  speech  on  broadcast  stations. 

But  we  recognize  that  political  refility  may  require  the  continu- 
ation  of  some  form  of  these  controls.  If  so,  we  support  the  reduction 
in  the  scope  of  those  r^ulations  contained  in  section  463(a)  of  H.R. 
3333,  the  proposed  rewrite  of  the  entire  Communications  Act.  That 
section  would  limit  equal  time  requirements  to  paid  advertising, 
rather  than  including  much  public  affairs  programing,  as  the  exist- 
ing law  does.  If  that  were  passed,  the  problems  broadcast  journal- 
ists now  face  in  providing  the  public  with  campaign  documentaries 
and  access  to  such  events  as  debates  between  candidates  would 
disappear. 

It  is  my  belief  that  those  of  us  in  this  room  would  today  not  be 
able  to  agree  upon  all  the  meanings  of  the  fairness  doctrine,  includ- 
ing the  ^0  separate  provisions  of  personal  attack  and  equal  time. 
In  fact,  I  believe  I  heard  Senator  Goldwater  casually  refer  to  equal 
time  when  he  probably  meant  fairness  doctrine  a  few  minutes  ago 
in  one  of  his  comments.  This  is  not  an  uncommon  problem  in  our 
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If  you  think  we  have  trouble,  try  to  explain  these  preaent  rules 
to  the  public. 

We  note  further  that  section  483  of  H.R.  3333  would  repeal  the 
totftl  prohibition  on  editorializing  by  public  broadcast  stations.  We 
believe  that  the  present  ban,  commanded  by  section  399  of  the 
Communications  Act,  is  unconstitutional. 

In  sum,  we  urge  the  elimination  of  content  r^ulation  for  both 
radio  and  television  stations.  The  small  cost  of  potential  abusee 
would  be  more  than  offset  by  the  general  increase  in  diverse  and 
vigorous  debate  that  would  result. 

If  you  would  permit  me  to  respond  to  a  quote  of  our  association's 
survey  of  1977  that  Mr.  McGannon  made  and  which  Bill  Ray  has 
quoted  several  times  and  we  have  written  to  Bill  with  some  su^es- 
tions  of  interpretation  of  that  survey  we  conducted,  it  inofeed 
showed  that  the  fairness  doctrine  was  relatively  low  on  the  list 
when  contrasted  to  their  present  salary,  to  budgets,  and  other  day- 
to-day  operational  problems  with  manfigement. 

In  1978  we  conducted  a  membership  survey  and  of  all  of  the 
things  they  were  asked  to  rank  in  terms  of  importance,  th^ 
ranked  first  amendment  protection  for  the  journalist  as  the 
number  one  issue  for  RTNDA.  The  most  recent  survey  by  a  Colum- 
bia— by  a  DuPont  journalism  survey,  they  have  now  placed  that  as 
number  four  on  their  list. 

Thank  you. 

[The  statement  follows:] 


Mr.  Chairman:  I  am  Paul  Davis,  news  director  of  WCIA-TV,  Champugn,  Ulinoii, 
and  president  of  the  Radio  Television  News  Directors  Association.  RTNDA  is  an 
organization  of  1600  news  personnel  at  television  and  radio  stations  acroes  the 
country  and  at  the  major  broadcast  networks.  Over  the  yeai«,  RTNDA  has  actiraly 
supported  the  First  Amendment  rights  of  broadcast  journalists,  and  we  appreciate 
the  opportunity  to  comment  upon  the  proposed  reforms  of  broadcast  r^ulatknu 
contained  in  S.  611  and  S.  622. 

In  both  legislative  and  administrative  forums,  RTNDA  has  consistently  advocated 
the  reduction  or  elimination  of  broadcast  content  regulation,  and  the  broadening  at 
prohibitions  on  censorship,  so  as  to  extend  to  broadcast  journalists  the  same  free- 
dom accorded  the  print  media  by  the  First  Amendment.  We  are  disappointed  that 
the  two  bills  before  you  do  not  go  further  toward  reaching  this  goal.  Under  theK 
bills,  much  of  today's  fairness  regulation  would  be  continued. 

That  regulation  has  traditionally  been  supported  by  the  scarcity  of  broadcast 
frequencies,  in  contrast  to  the  theoreticallv  unlimited  number  of  print  outlets.  But 
that  justification  does  not  comport  with  today's  reality.  In  both  radio  and  television, 
in  almost  every  market,  there  are  many  more  broadcast  stations  than  tiiere  are 
newspapers.  The  economic  reality  is  that  the  number  of  daily  newspapers  is  drop- 
ping. And  in  many  cities  which  have  more  than  one  newspaper,  they  are  jointU' 
owned.  Broadcast  stations,  on  the  other  hand,  are  increasing,  and  under  the  FOCs 
multiple  ownership  rules,  such  joint  ownership  of  stations  in  the  same  service  in  a 
market  is  forbidden.  Cable  television  systems  are  also  increasing  and  growing, 
adding  to  the  number  of  broadcast  aignals  and  other  program  sources  avaSable  in 
more  and  more  communities.  Thus,  there  is  great  diversity  available  in  radio  and 
television  programming,  and  no  need  exists  for  content  regulation  Co  ensure  the 
existence  of  multiple  voices. 

Moreover,  the  basic  approach  of  fairness  regulation  is  erroneous.  The  current 
rules  require  each  individual  station  to  program  as  if  it  were  in  a  vacuum  so  that 
there  will  be  a  balanced  presentation  of  every  issue  presented  on  that  station.  But 
people  do  not  receive  information  from  only  one  television  or  radio  station.  There 
are  many  sources,  including  other  TV  and  radio  stations,  cable  systems,  newspapers, 
magazines,  newsletters,  etc.  For  example,  in  a  study  of  media  impressions  in  the 
Houston  market,  Metromedia  found  that  the  market  was  penetrated  by  a  total  (rf 
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463  different  media,  including  nine  television  stations  and  43  radio  stations.  Even 
the  most-watched  TV  station.  KHOU,  recorded  a  small  percentage — 5.8  pen»nt-~of 
the  annual  total  media  immvasions.'  Also,  if  tno  sides  of  an  issue  are  present^  on 
the  same  station,  but  at  dtnerent  times,  there  is  no  aasurance  that  the  same  people 
will  be  watching  or  listening. 

Tlie  Pint  Amendment  assumes  that  the  truth  will  come  out  of  a  marketjriace  of 
ideas,  and  that  government  should  have  no  part  in  that  process.  If  one  source's 
preBontatkin  on  an  issue  is  unbalanced,  we  can  be  assured  that  other  viewpoints 
doubtless  will  be  heard  from  other  sources.  There  is  no  need  for  the  enforced 
"balance"  of  govemmentelly  r^ulated  speech. 

Elimination  of  such  relation  would  not  diminish  the  amount  of  news  and  public 
■ffairs  prommming  available  to  the  public.  A  recent  study  completed  by  the  FCC's 
Offke  of  nans  and  Polinr  in  connection  with  the  FCC's  consideration  of  limited 
radio  deregulation  showed  that  moet  radio  stations  already  exceed  Uie  amount  of 
infiM^national  pnyamming  which  the  FXX^,  in  its  proceasins  guidelines,  expects.  In 
the  growth  of  "aU  news"  radio  stations,  we  have  seen  a  dramatic  demonstration 
that  the  public  wants  news  and  information  prcwrams,  and  that  our  commercial 
^stem  wul  provide  them.  It  is  not  government  fiat  or  license  renewal  fears  Uiat 
have  produced  the  all-news  formats  and  moet  other  ouality  news  programminK— it 
if  marketplace  competition.  And  this  is  not  true  of  large  markets  only.  The  FCC 
■tudjr  also  showed  that  the  percentage  of  radio  stations  ofTerins  over  ten  percent  of 
news  and  public  affairs  programming  increased  as  the  size  of  the  market  decreased. 

Fairness  regulation  is  burdensome  to  both  the  FCC  and  broadcast  journalists.  It 
requires  that  a  government  agency  second  guess  the  day-to-day  decisions  of  an  in- 
the-field  journalist.  These  disputes  take  up  too  many  hours  and  dollars — both 
taxpayers'  and  broedcasterv' — with  the  net  effect  of  encouraging  "safe"  program- 
ming- Even  if  some  abuses  would  occur  without  such  regulation,  the  cost  to  our 
freedom  of  having  government  officials  determining  what  Americans  should  or 
ahould  not  hear  or  see  is  greater  than  any  harm  which  might  occur  from  allowing  a 
f^  flow  of  information.  As  the  Supreme  Court  put  it  in  a  related  context; 

"Calculated  risks  of  abuse  are  taken  in  order  to  preserve  higher  values.  The 
presence  of  these  risks  is  nothing  new;  the  authors  of  the  Bill  of  Rights  accepted  the 
reality  that  these  risks  were  evils  for  which  there  was  no  acceptable  remedv  other 
than  a  spirit  of  moderation  and  a  sense  of  responsibility— and  civility — on  tne  part 
rf  those  who  exercise  the  guaranteed  freedoms  of  expression,"  ' 

lliBt  thrae  rules  do  have  a  stultifying  effect  is  beat  demonstrated  by  the  FCC's 
political  editorializing  rule.  Candidate  endorsements  are  among  the  most  traditional 
journalistic  functions.  Yet  the  current  rule,  which  requires  elaborate  notification 
and  provision  of  reply  time  to  all  other  candidates,  places  a  high  burden  on  broad- 
casters who  endorse  candidates.  The  effect,  as  a  1977  study  showed,  is  that  only  11 
percent  of  broadcast  stations  endorse  candidates.*  In  local  races  where  such  endorse- 
ments may  be  moet  helpful,  they  are  least  likely  to  occur  since  local  races  often 
involve  many  candidates,  multiplying  the  burden  on  the  station. 

Some  have  argued  for  rules  mandating  citizen  access  to  every  station's  micro- 
pbonea  as  a  substitute  for  fairness  regulation.  Exchanging  one  set  of  regulations  for 
another  is  no  solution.  Compulsory  access,  which  at  its  oest  means  access  for  the 
most  vocal  individuals  and  special  interest  groups,  would  be  a  step  backwards. 
"Editing  is  what  editors  are  for"— as  the  Supreme  Court  has  told  us.*  Just  as  print 
journalists  do.  broadcasters  should  select  and  edit  news  and  opinion  instead  of 
merel^  serving  as  a  conduit  for  undifferentiated  views  on  any  and  all  matters. 

Turning  to  Uie  specific  provisions  of  S.  611  and  S.  622,  we  are  of  course  pleased 
that  both  bills  contemplate  retention  of  Section  326  of  the  current  Act,  prohibiting 
censorship  of  broadcast  signals.  We  generally  approve  of  the  deregulation  of  radio 
oontainea  in  Section  333  of  S.  623,  It  would  accomplish  the  goal  of  removing 
government  from  radio  broadcasters'  decisions  about  what  shoiSd  be  aired  with 
respect  to  both  news  and  entertainment.  We  are  perplexed,  however,  by  the  provi- 
sim  for  retention  of  the  personal  attack  rule.  That  rule,  as  it  now  stands,  does  not 
serve  to  protect  individuals  from  scandalous  attack,  nor  could  it  do  so  given  the 
constitutional  restrictions  on  libel  and  slander  laws.  Rather,  the  rule  only  serves  as 
a  trigger  for  a  personal  reply — supposedly  to  serve  the  public's,  not  the  individual's 
needs — when  such  an  attack  is  made  in  the  context  of  a  discussion  of  a  controversial 


■  In  re  Application  for  Anigmnent  by  Crest  Broadcasting  Co.  to  Metromedia.  Inc.  IFCC  No. 
BALCT-eeS,  granted  April  6.  1978). 

•Chlumbia  Bmadcaiting  Sytlem,  Inc.  v.  Democratic  National  Commilla!,  412  U.S.  94.  125 
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issue  of  public  importance,  tf  the  fairness  doctrine  itself  were  eliminated  under 
Section  333,  there  would  be  no  reason  to  retain  the  personal  attack  rule,  which  ia 
only  a  part  of^and  a  particularly  burdenaome  part  of— the  fairness  doctrine.  With 
that  exception,  however,  we  support  Section  333  and  urge  that  it  be  extended  to 
television  as  well. 

Even  though  S.  622  does  not  presently  deregulate  television,  we  support  the 
der^(ulatory  spirit  contained  in  the  provisions  of  Section  334  which  cnuld  lead  to  a 
significant  reduction  in  the  amount  of  regulation  which  television  joumalistB  are 
now  subject  to. 

Neither  bill  before  you  would  alter  Section  315  of  the  current  Act  with  respect  to 
political  candidate  speech.  In  the  past,  RTNDA  has  opposed  the  continuation  of  all 
forms  of  "equal  time"  and  other  regulation  of  such  speech  on  broadcast  stations. 
But  we  recognize  that  political  reality  may  require  the  continuation  of  some  form  of 
these  controls.  If  so,  we  support  the  reduction  in  the  scope  of  those  regulations 
contained  in  Section  463(a)  of  H.R.  3333.  the  proposed  rewrite  of  the  entire  Commu- 
nications Act.  That  section  would  limit  equal  time  requirements  to  paid  advertising, 
rather  than  including  much  public  affairs  programming,  as  the  existing  law  doesTu 
that  were  passed,  the  problems  broadcast  journalists  now  face  in  providing  the 
public  with  campa^  documentaries  and  access  to  such  events  as  debates  between 
candidates  would  disappear. 

We  also  note  that  Section  483  of  H.R.  3333  would  repeal  the  total  prohibition  on 
editorializing  by  public  broadcast  stations.  We  believe  that  the  present  ban,  com- 
manded by  Section  399  of  the  Communications  Act,  is  unconstitutional. 

In  sum.  we  urge  the  elimination  of  content  regulation  for  both  radio  and  televi- 
sion stations.  The  small  cost  of  potential  abuses  would  be  more  than  otfaet  by  the 
general  increase  in  diverse  and  vigorous  debate  that  would  result. 

Senator  Holungs.  Did  you  solicit  that  change  atfter  it  came  out 
that  way  in  1977?  Did  you  go  back? 

Mr.  Davis.  Frankly,  it  was  hidden  in  the  survey  in  three  differ- 
ent ways  because  we  were  trying  to  determine  what  the  member- 
ship wanted  us  to  do  in  the  coming  years,  which  is  something  we 
do  about  every  2  years.  It  was  ranked  strongly  Eigree,  agree,  strong- 
ly disagree,  and  so  on.  It  came  out  extraordinarily  high.  We  were 
quite  surprised  at  that  and  sent  a  copy  of  that  to  Mr,  Ray. 

Senator  Holungs.  Mr.  McGannon,  do  you  have  any  comment? 

Mr.  McGannon.  Only  to  the  extent  of  perhaps  taking  it  out  of 
Mr.  Ray's  context  and  relating  my  own  experience.  We  have  not 
found  this  to  be  an  onerous  problem.  We  editorialize  on  a  running 
basis.  We  have  controversial  documentaries  in  prime  time  every 
week.  We  have  a  broad  spectrum  of  programs  of  this  type,  and  the 
inconvenience,  the  trouble,  the  jeopardy  that  that  has  created  over 
25  years,  in  my  personal  experience,  is  so  minimal  that  I  think  the 
positive  aspects  are  far  outweighed  in  its  value  to  the  public. 

Senator  Hollings.  Mr,  Davis,  you  give  a  volume  test.  That  is 
generally — my  friends  in  the  news  broadcast  business  always  try  to 
say,  look  how  fair  it  is  because  we  have  so  many  stations.  That  is 
not  the  test  at  all.  It's  the  first  amendment,  as  the  gentleman  has 
spoken  of,  the  first  amendment  freedom  of  speech.  Now  how  do  I 
protect  the  freedom  of  speech  for  the  American  public  unless  there 
is  some  kind  of  regulation,  some  rule,  some  procedure  whereby 
they  can  be  heard,  so  they  are  not  just  one  sided? 

Mr.  Davis.  You  have  conflicting  viewpoints.  You  have  in  one 
court  opinion  the  suggestion  in  Pacifica  that  we  are  the  least 
protected  of  the  media.  Then  you  have  the  Miami  Herald  case, 
which  referred  to  a  newspaper,  of  course,  but  quoted  language  that 
was  in  the  RTNDA  brief  that  supported  the  decision  that  was 
rendered  which  suggests  that  right  of  reply  is  not  a  right  of  the 
public.  And  we  would  argue  that  the  same  argument  would  apply 
to  a  broadcast  licensee. 
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Senator  Hollings.  Let's  foreet  about  cases  and  decisions.  Let's 
talk  man  to  man.  You  are  a  Senator.  How  would  you  protect  the 
public's  freedom  of  speech  in  broadcasting? 

Mr.  Davis.  We  have  proposed  that  you  deregulate,  frankly,  that 
you  abandon  the  doctrine  for  a  period  of  time.  It  was  our  initial 
recommendation — some  of  you  have  gone  beyond  our  own  recom- 
mendation in  deregulation  here  and  we  support  it.  As  we  have 
testified  on  some  of  these  efforts,  but  what  is  at  issue  here  is,  once 
the  scarcity  doctrine  was  applied  and  used,  and  perhaps  quite 
wisely,  that  time  has  passed. 

There  has  been  a  change  in  technology.  Now  we  need  a  test  to 
see  if  these  presumptions  we  have  about  the  imaginary  horribles 
would  hold  true  in  the  absence  of  regulation. 

Senator  Hollings.  The  first  amendment — the  purpose  of  that  is 
to  protect  the  freedom  of  whom?  Freedom  of  the  public.  It's  not  a 
volumes  test  again.  How  are  you  going  to  protect  the  freedom  of 
the  public  except  when  you  only  have  a  limit,  which  is  necessary 
due  to  the  technology  and  the  airwaves  spectrum  and  otherwise, 
how  else  are  you  going  to  protect  that  public? 

Mr.  Davis.  By  protect,  do  you  mean  how  do  you  give  everyone 
access? 

Senator  Hollings.  How  do  you  give  everyone  freedom  of  speech 
over  the  airways?  Let's  take  what  broadcasters  who  say:  The  air 
belongs  to  the  public,  people  generally.  How  can  we  all  speak?  We 
tried  it  in  the  1920's  and  no  one  spoke  because  they  jammed  each 
other's  signals. 

Mr.  Davis.  Right. 

Senator  Hollings.  Right.  You  folks  came  and  said  please  allo- 
cate the  spectrum  efficiently. 

Mr.  Davis.  Yes. 

Senator  Holungs.  Once  you  have  an  allocation,  how  do  you 
protect  the  freedom  of  speech  for  the  public? 

Mr.  Davis.  I  am  confused  why  there  would  be  governmental 
concern  over  that  where  it  doesn't  have  a  concern  in  print.  Clarify 
that  for  me. 

Senator  Hollings.  I  will  be  glad  to  clarify  it.  You  can  go  out  and 
start  a  paper  any  time  you  want  to.  But  you  have  to  go  to  the 
Government  to  get  an  allocation.  You  are  the  one  who  said  let's 
allocate  it.  Everyone  can't  turn  on  a  statement.  I  am  not  talking  on 
the  financial  end.  One  of  the  witnesses  referred  a  little  while  ago 
about  two  papers  in  town  and  the  cost  of  operation.  Radio  stations 
are  costly  too.  Try  to  buy  one.  I  don't  think  you  are  going  to  find 
any  more  Lady  Bird's  coming  out  of  the  Congress  in  this  day  and 
time. 

Now  let's  find  out  how  are  you  going  to  protect  the  public, 
because  the  newspapers  are  there.  Tney  don't  have  to  go  to  the 
Government  to  start  it  up.  But  there  is  no  way  to  start  up  a  radio 
or  TV  station  without  going  to  the  Government.  We  agree  on  the 
necessity  of  the  Government  allocating  the  spectrum. 

Mr.  Davis.  We  probably  would  agree  that  newspapers  have  to  be 
delivered  in  the  mail  by  the  Government  at  ^e  present  time. 

Senator  Hollings.  Oh,  not  necessEU'ily.  You  worked  as  a  newspa- 
per boy.  Come  on  now.  Let's  not  try  to  make  that  illusion  or 
comparison.  I  just  say  that  the  public  spectrum,  the  airwaves,  exist. 
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There  must  be  some  kind  of  allocation.  I  just  wanted  to  know  how 
you  would  allocate  those  airways. 

Dr.  Mclntire,  the  first  amendment  that  you  speak  of  is  to  protect 
the  public's  right  to  free  speech? 

Dr.  McIntihe.  Senator,  I  think  you  have  put  your  finger  on  the 
heart  of  this  thing.  The  first  amendment  says  Congress  shall  do 
nothing,  shall  make  no  law  respecting  establishment  of  religion  or 
abridging  the  freedom  of  speech  or  freedom  of  the  press.  You  want 
to  do  something.  We  are  asking  you  not  to  do  something. 

Senator  Holungs.  No,  we  are  trying  to  open  it  up,  having  made 
the  allocation. 

Dr.  McIntire.  I  mention  in  my  message  that  the  Government 
has  to  do  it.  Perhaps  so.  That  could  be  done  by  a  private  setup 
which  the  radio  and  TV  themselves  would  organize.  All  they  need 
to  do  is  to  have  some  laws  that  would  protect  their  right.  In  other 
words,  we  have  got  property  rights  protected  by  law.  We  have  got 
these  other  things.  My  feeling  is,  laws  of  libel  and  slander  and 
things  of  that  sort  are  made  here.  But  you  are  supposed  to  leave  us 
alone  and  let  us  get  out  in  the  arena  where  we  can  take  care  of 
ourselves. 

Senator  Exon.  Mr.  Chairman,  will  you  yield  for  a  question? 

Senator  Holungs.  Yes. 

Senator  Exon.  I  would  like  to  ask  Mr.  Davis — first  I  want  to 
recite  something  that  happened.  I  was  back  home  recently  attend- 
it^  a  chamber  of  commerce  meeting.  One  of  the  men  there  owned 
a  local  radio  stetion.  He  said,  I  know  you  are  on  the  Commerce 
Committee  and  I  know  you  are  going  to  be  dealing  with  the  Com- 
munications Act.  I  certainly  hope.  Senator,  that  you  will  support 
deregulation  of  our  industry. 

I  SEiid,  well,  you  know,  I  appreciate  your  input.  Do  you  mean 
then,  by  deregulation  of  the  broadcasting  industry,  that  you  want 
total  deregulation. 

He  said,  yes,  that  is  what  we  want. 

Then  if  we  pass  that  law,  then  you  understand  that  I  can  come 
to  this  city  with  a  5,000-watt  transmitter  and  start  broadcasting  on 
your  frequency. 

Oh,  no,  that  isn't  what  I  want  by  deregulation. 

I  am  very  much  interested  in  the  testimony.  We  have  a  responsi- 
bility that  I  think  has  been  well-enunciated  by  the  chairman.  I 
don't  believe,  Mr.  Davis,  that  you  are  espousii^  total  der^ulation 
for  the  broadcasting  industry? 

Mr.  Davis.  No,  sir. 

Senator  Exon.  All  right.  Then  we  come  to  the  final  line  that  the 
chairman  is  trying  to  draw  as  to  how  do  we  protect  the  right  of 
everyone's  freedom  of  speech  and  freedom  of  information,  whether 
they  own  a  radio  station  or  television  station  or  not.  Can  you 
clarify  that  for  me?  How  do  we  go  about  that? 

Supposii^  you  were  sitting  up  here  and  we  were  sitting  down 
there. 

Mr.  Davis.  Well,  I  confess  that  I  would — that  I  have,  in  20  years, 
gone  from  a  firm  believer  in  the  fairness  doctrine's  application 
when  I  was  a  youngster  working  in  a  radio  station  in  a  very  small 
community  to  the  point  where  I  now  believe  that  Congress  has 
violated  the  first  amendment.  So  I,  like  Senator  Proxmire  and 
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others,  many  of  whom  have  left  the  FCC  and  have  chtmged  their 
position  also,  have  come  full  circle  on  that.  The  reality  of  it  is  that 
I  think  you  are  talking  about  a  mass  communication  medium.  The 
mass  has  different  sizes,  of  course,  depending  on  the  size  of  the 
radio  station. 

It's  very  difficult  to  contrast  that  to  any  individual's  opportunity 
to  speftk  and  be  heard  in  a  public  place.  I  fear  that  the  dilemma 
you  create  is  an  unanswerable  one  when  you  try  to  contrast  the 
two  types  of  messages  that  are  being  delivered.  I  really  don't  know 
how  you  can  contrast  them,  Senator. 

Dr.  McIntire.  Senator,  may  I  make  a  comment,  too? 

Senator  Exon.  Yes,  Doctor,  I  wish  you  would. 

Dr.  McIntire.  Because  I  am  taking  a  rather  literalist  view  of  the 
first  £miendment.  I  do  believe  that  when  you  talk  about  deregula- 
tion, we  are  not  talking  about  technical  things  like  the  "either/or" 
assignment;  that  is  not  what  we  mean  by  deregulation.  The  chair- 
man apparently  does  include  that  in  his  thinking.  But  when  we 
mean  deregulation,  we  mean  that  the  Government  eliminates  en- 
tirely any  effort  on  its  part  to  provide  for  a  guarantee  of  speech  or 
a  no  guarantee  of  speech  or  anything  of  that  sort. 

Now  you  didn't  hear  my  testimony  where  the  fairness  doctrine 
was  used  to  kill  our  radio  station. 

Senator  Exon.  Yes,  I  did  hear  it. 

Dr.  McIntire.  And  it  caused  me  the  loss  of  several  hundred  radio 
stations  and  I  can't  be  heard.  My  views  aren't  heard  in  any  areas 
today  because  of  the  fairness  doctrine. 

The  impact  of  this  thing  goes  further  than  the  area  to  which  you 
have  evaluated  this.  You  have  got  to  go  a  little  bit  deeper  and  a 
little  bit  further  into  the  area  where  the  first  amendment,  when  it 
was  first  put  in  there,  meant  that  we  out  here  were  to  be  the  ones 
who  would  control  you,  and  you  would  not  do  anything  to  control 
us. 

Now  that  is  the  philosophy.  This  is  the  heart  of  this  thing.  It's 
very  essential.  I  am  a  believer  in  that  because  I  am  a  clergyman 
find  I  am  in  the  church  world,  and  we  have  to  have  that  freedom 
devoid  of  any  Government  shadows  over  it  in  order  to  fulfill  our 
obligations  to  God.  And  that's  where  the  free  exercise  of  religion 
comes  in  and  you  are  getting  down  to  the  heart  of  it. 

So  what  I  am  advocating  is  that  we  get  rid  of  the  FCC  and  I  say 
we  could  even  set — the  radio  men  could  set  it  up  themselves.  They 
could  fineince  it,  they  could  handle  this  thing.  Then  we  wouldnt 
get  the  political  pressures. 

When  Sam  Irvin  said  my  station  was  killed  because  of  outside 
political  pressures,  I  have  got  to  get  this  thing  completely  out  of 
the  boundaries  of  this  place  where  political  pressures  are  exercised. 
We  have  got  to  get  out  of  that  realm  where  political  pressures  ceui 
influence  speech,  kill  a  minority,  and  not  let  them  be  heard.  And 
that  the  undertow  of  the  fairness  doctrine  is  so  powerful  that  it 
pulls  down  your  ideals  of  free  speech. 

Senator  Exon.  If  you  can  just  comment,  you  yielded  to  me,  but  I 
for  one  have  been  in  the  forefront  of  recognizing  that  the  fairness 
doctrine  has  been  carried  way  too  far.  I  don't  think  there  is  any 
question  about  it.  Except,  Doctor,  and  I  really  have  been  quite 
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alarmed  by  the  fact  that  voices  like  yours  and  others  have  been 
forced  off  the  air  for  one  reason  or  another. 

But  you  see,  I  think  what  the  chairman  is  trying  to  get  at  and 
what  I  am  concerned  about,  that  if  we  cany  out  your  theory 
completely,  are  we  going  to  allow  strong  economic  pressures, 
money,  if  you  will,  take  over  all  of  the  broadcasting  industry.  And 
if  we  have  no  laws  at  all,  they  indeed  could  put  and  keep  you  off 
the  air  because  you  might  not  be  able  to  gain  access. 

Dr.  McIntire.  Well,  you  have  got  antitrust  laws,  haven't  you? 
You  have  got  plenty  of  them. 

But  what  I  am  trying  to  get  at  is  this:  That  once  you  turn  us 
free,  there  are  men  today  who  will  not  buy  radio  stations  because 
they  can't  take  the — once  we  get  out  from  under  this  pressure  we 
will  go  out  and  buy  stations.  There  are  plenty  around.  There  are 
stations  around  right  now.  But  men  will  not  take  them,  ^ey  have 
too  much  of  a  headache  with  this  fairness  doctrine.  They  get 
ulcers.  They  get  sick  about  the  thing. 

I  come  along  and  get  sick,  too;  I  just  spent  3  months  in  the 
hospital  recently.  I  mean  you  can't  take  these  pressures.  I  have  lost 
my  rights  to  communicate  with  the  people  of  this  country  and 
influence  them  in  behalf  of  an  ideology  that  I  think  will  be  good 
for  this  country.  Now  that  is  what  I  have  lost.  It's  a  disaster, 
gentlemen. 

It's  your  business  not  to  say  that  you  have  to  be  r^ulated  l^  a 
fairness  doctrine.  They  tried  to  do  it.  We  took  9  years  of  litigation 
to  get  the  courts  to  say  that  our  fairness  doctrine  was  observed  and 
then  when  they  finally  killed  us,  all  we  had  left  weis  an  application 
that  was  faulty.  I  will  tell  you  pointblank  had  I  been  a  black  man 
they  would  have  said,  well,  Doctor,  just  straighten  it  up  for  us.  We 
will  take  care  of  it  for  you. 

They  were  determined  to  kill  us  and  they  did.  And  the  effect  of 
that  has  cost  me  several  hundreds  of  radio  stations  in  this  country. 
And  I  got  caught  in  the  awful  squeeze  of  the  Vietnam  war.  It 
was — it  was  Congressman  Mendel  Rivers,  head  of  the  Armed  Serv- 
ices Committee,  that  came  to  me  and  said.  Dr.  Carl,  I  listen  to  you. 
Would  you  lead  these  marches.  I  said,  I  am  not  the  meui  to  do  it 
but  I  started.  But  then  I  got  caught  in  this  awful  crossfire  of  the 
war  and  Goldwater  was  a  candidate  in  1964  and  he  was  caught  in 
it  too.  And  that  is  the  thing  that  I  tell  you  right  now,  if  we  ever  get 
down  to  the  bottom  of  the  what  do  you  call  the  Nixon  tapes, 
somewhere  in  those  Nixon  tapes,  I  actually  believe  there  will  be 
some  reference  to  this  situation.  We  do  know  that  Nixon  tried  to 

Eut  some  pressure  on  Miami  because  of  the  Washington  Post,  We 
now  that.  Somewhere  down  in  there  you  will  find  McIntire  dis- 
cussed, get  that  station,  get  that  man  off  the  air.  I  was  opposing 
Nixon's  idea  that  we  should  retreat  and  surrender.  I  was  in  favor 
of  winning  that  war.  Had  we  done  it  we  would  be  in  a  different 
posture  today  in  international  affairs  but  I  suffered  because  of  it. 
Senator  ExoN.  Mr,  Chairman,  I  suggest  in  all  deference  to  the 
Doctor,  I  don't  think  we  want  to  argue  the  Vietnam  war  again.  I 
guess  I  am  very  much  concerned  about  how  we  do  this.  I  happen  to 
feel  that  the  campaign  of  1964  when  my  friend  Barry  Goldwater 
was  running  was  one  of  the  most  glaring  examples  in  the  history  0[ 
the  United  States  of  how  a  man  was  not  treated  fairly. 
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Now  I  say  that  as  the  Nebraska  campaign  manager  of  his  opposi- 
tion. So  it  wasn't  that  I  was  supporting  Senator  Croldwater.  But 
even  I  recognized  there  that  he  did  not  receive  a  fair  shake. 

Now  I  guess  that  we  have  had  Government  control  and  regula- 
tions then  and  we  couldn't  guarantee  it.  But  I  am  not  yet  ready  to 
believe  that  if  we  throw  away  all  of  those  controls  that  it's  going  to 
be  better. 

Dr.  McIntire.  Well,  I  think  that  it  will  be  infinitely  better  be- 
cause we  as  free  citizens  can  take  care  of  ourselves.  We  can  do  it. 

Mr.  Firestone.  Mr.  Chairman. 

Senator  Exon.  Thank  you,  Mr.  Chairman. 

Senator  Hollings.  Go  ahead,  Mr.  Firestone. 

Mr.  Firestone.  If  I  might  also  enter  in  some  views  on  all  this.  I 
think  Dr.  Mclntire's  pointing  up  a  real  problem  of  the  need  for 
greater  voices  to  be  heard  around  the  country.  We  are  hearing 
basically  the  mainstream  part  of  it. 

We  are  very,  very  supportive  of  journalism,  and  independent 
joumalifim.  But  by  saying  editing  is  what  editors  are  for,  what  you 
can  translate  that  into,  in  a  sense,  is  that  censoring  is  what  censors 
are  for. 

There  is  a  censorship  process  in  broadcasting  right  now.  If  you 
don't  think  so,  look  at— I  would  like  to  see  the  FCC  do  a  study  on 
the  coverage  of  the  Communications  Act  rewrite,  which  is  directly 
in  the  broadcaster's  interests  or  disinterests,  and  see  how  much 
coverage  there  is. 

I  w£is  in  a  citizen's  hearing  in  San  Diego  on  this  issue  of  rewrit- 
ing the  Communications  Act.  One  broadcast  station  showed  up  for 
about  a  half  an  hour,  but  that  was  it. 

But  I  think  in  terms  of  an  alternative  to  the  existing  system, 
what  we  need  is  for  a  greater  opportunity  for  partisans  who  ear- 
nestly believe  in  what  they  are  saying,  to  be  able  to  say  it  directly. 
In  the  Senate  hearings,  you  don't  have  an  editor  give  you  every 
person's  views.  You  certainly  have  it  sifted,  and  that  is  part  of  the 
process. 

But  you  also  have  direct  access  from  people  who  earnestly  be- 
lieve in  what  they  are  saying,  and  one  possible  alternative  you 
should  strongly  consider,  we  urge,  is  to  look  toward  a  system  of 
direct  access  to  broadcasting. 

Senator  Goldwatbh.  You  gentlemen  are  getting  into  one  of  the 
major  problems  that  face  us  in  trying  to  write  a  bill.  I  have  also 
felt  that  Dr.  McIntire  got  the  short  end  of  the  stick.  I  can  say  that 
under  the  way  we  license  today;  license  proceedings  on  year  after 
year. 

We  have  law  firms  in  this  town  whose  business  is  to  anticipate 
the  expiration  of  a  license,  go  into  the  community,  and  stir  up  a 
fuss,  by  trying  to  paint  the  station  as  not  deserving  of  renewal,  I 
don't  know  if  it  works  every  time,  but  they  tried  to  knock  one  of 
the  stations  off  the  air  that  we  have  in  my  hometown. 

Thank  God  they  weren't  able  to  do  it.  That  is  a  problem  that  we 
have  to  take  into  consideration.  The  extension  of  a  license  period 
should  help  in  this  whole  fairness  area. 

Mr.  Davis,  or  any  of  the  panel,  how  do  classify  the  telephone  talk 
show  that  many,  particuleu'ly  radio  stations,  carry?  Some  of  them 
go  on  all  night.  You  could  probably  show  that  many  radio  stations 
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devote  more  than  15  or  20  percent  of  their  daily  broadcast  time  to 
a  fellow  exercising  freedom  of  speech. 

How  do  you  claseify  that? 

Mr.  Davis.  It  is  usually  not  classified  as  news. 

Senator  Goldwater.  It's  not? 

Mr.  Davis.  No. 

Senator  Golhwater.  Would  it  be  considered  by  the  FCC  as  a 
proper  division  of  time  to  what  we  call  the  faimesB  doctrine? 

Mr.  Davis.  I  am  sorry,  sir. 

Senator  Goldwater.  Well,  let's  put  it  another  way.  A  certain 
amount  of  your  time  every  day  is  supposed  to  be  dedicated  to 
particular  programing.  Would  talk  shows  be  considered  news. 

Mr.  Davis.  Not  normally,  no  sir. 

Senator  Goldwater.  What  would  it  be  considered? 

Mr.  Davis.  Talk. 

Dr.  McIntire.  Public  affairs. 

Mr.  Davis.  It  would  not  be  exempt  under  the  rules  of  news 
exemption,  so  it  would  carry — it  would  not  be  exempt. 

Mr.  Firestone.  What  you  are  getting  at,  I  think,  is  does  it  fill  the 
minimum  percentage  of  news  and  public  affairs  that  some  people 
refer  to  and  was  referred  to  in  an  FCC  study.  Is  that  what  you  are 
getting  at?  Or  are  you  saying,  does  the  fairness  doctrine  apply  to 
that  time? 

Senator  Goldwater.  I  am  getting  to  the  application  it  might 
have  to  the  fairness  doctrine. 

Dr.  McIntire.  Senator,  I  will  tell  you  what  htis  happened  in  this 
regard  is  that  it  is  involved  in  the  fairness  doctrine,  and  the 
stations  are  very  much  afraid  when  somebody  calls  up  and  they 
are  discussing  a  controversial  issue  emd  blaste  out  at  some  fellow 
with  a  spiel  of  words — then  they  get  caught  up  in  this. 

There  are  much  fewer  talk  shows  of  that  nature  now  than  there 
were  10  years  ago.  It's  because  of  the  fairness  doctrine,  they  have 
cut  them  down. 

I  used  to  be  able  to  go  around  and  say:  "Would  you  be  on  the 
talk  shows,  doctor?"  And,  well,  they  have  eliminated  them  now. 
They  don't  have  them.  They  are  very,  very  sensitive  to  this  fair- 
ness— and  especially  the  personal  attack  provisions  during  the  dis- 
cussion of  a  controversial  issue. 

But  these  talk  shows  bring  up  controversial  issues;  that  is  what 
makes  them  valid.  People  are  interested  in  the  fight.  You  have  got 
to  put  on  a  real  fight  to  get  people  to  stay  wiUi  you  for  2  or  3 
hours. 

Senator  Goldwater.  How  would  you  classify  programs  lilce 
"Meet  the  Press"?  Would  they  be  news? 

Mr.  Davis.  News  interview,  yes. 

Senator  Goldwater.  News  interview.  How  would  you  classify  the 
reply  to  what  I  see  on  many  television  stetions  here  in  Waishington 
and  elsewhere  of  someone  in  the  maneigement  of  a  station  giving 
an  editorial  or  representing  that  stetion's  views  and  askinjg  for 
replies?  Does  that  have  fairness  applied  to  it? 

Mr.  McGannon.  It  does.  Senator.  It  is  called  an  editorial.  It  is 
done  usually — I  will  talk  in  terms  of  our  company — it  is  done  by 
the  manager  of  the  stetion. 
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He  in  turn  is  involved  with  an  editorial  board  which  consists  of  a 
diversity  of  opinions.  It  is  responsive  to  the  fairness  doctrine  and 
requires,  if  the  circumstances  of  the  issue  require  that  there  be 
some  response  to  it. 

We  have  been,  as  I  alluded  to  I  believe  in  my  direct  comments, 
editorializing  since  1957  on  a  broad  subject  of  issues.  We  have  had 
enumerable  people  come  on  and  refute  or  deny  or  change  or  add  or 
subtract  to  this. 

We  view  it  as  being  a  very  good  and  effective  stimulant  in  order 
to  get  community  issues  before  the  public. 

&nator  Goldwateb.  I  know  that  your  system  does  that,  because 
they  even  come  down  here  and  ask  us  to  reply  to  your  editorials. 
Do  you  get  what  you  consider  to  be  a  big  response? 

Mr.  McGannon.  No,  sir. 

Senator  Goldwater.  Or  mediocre? 

Mr.  McGannon.  I  don't  view  it  as  being  a  big  response  for  a 
mass  medium,  but  it  is  an  ability  for  a  segment  of  the  audience  to 
get  an  involvement  which  they  otherwise  wouldn't  have.  In  televi- 
sion, it  is  particularly  difficult  in  that  particular  connection  be- 
cause the  television  program  structure  is  so  structured  and  it  is  so 
rigid  in  that  particular  process. 

Senator  Goldwater.  This  concerns — I  won't  say  it  concerns — it 
bothers  me  when,  as  we  try  to  write  a  bill  to  include,  as  I  have 
recommended,  the  exemption  of  fairness  on  radio,  I  don't  see  any 
great  response  to  these  requests. 

I  have  a  feeling  that  the  response  is  no  greater  than  the  response 
to  an  editorial  in  the  Washington  Post  that  we  might  or  might  not 
like.  In  other  words,  freedom  of  speech  is  available,  but  most 
Americans  never  avail  themselves  of  it. 

Mr.  McGannon.  That  might  be  the  case,  but  I  think  it's  ex- 
tremely important  that  there  be  an  opportunity  to  avail  themselves 
of  it  if  in  fact  they  wish  to.  Now  I  repeat,  the  response  is  not  heavy. 
Iliere  are  some  situations  where  the  issues  involved  do  not  meet, 
and  therefore  the  request  is  denied;  but  these  are  not  memy. 

But  1  would  say  as  a  general  consideration  on  our  five  television 
stations  and  seven  radio  stations  in  the  top  markets  of  the  country, 
that  we  have  a  minimal  response  by  the  audience  generally,  And 
that  is  not  because  we  turn  them  down;  it's  because  they  them- 
selves don't  respond  to  the  situation. 

But  I  would  be  the  strongest,  perhaps  one  of  the  strongest,  voices 
here  today  if  you  said:  "Well,  let's  take  it  off  because  it's  not 
functioning,  because  I  submit  its  mere  availability,  mere  opportuni- 
ty of  doing  that,  I  think  has  a  very  important  curative  impact. 

Senator  Goldwater.  That  gets  me  to  the  point.  Would  you  con- 
tinue that  practice  if  we  dia  away  with  the  fairness  doctrine?  I 
believe  you  would. 

Mr.  McGannon.  I  think  I  would,  too,  because  as  I  say,  we  have 
been  committed  to  it  for  a  long,  lot^  period  of  time  and  we  feel 
there  is  a  fundamental  value  in  it. 

I  do  feel,  however,  I  am  not  a  lover  of  regulation  but  I  think 
there  would  be  equal  values  realized  if  it  were  continued  generally. 
I  don't  make  the  differentiation  between  radio  and  television. 

Radio  is  a  highly  fragmented  medium  at  the  moment,  but  not- 
withstanding that  consideration,  it  has  huge  audiences,  cumulative- 
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ly  huge  audiences,  and  very  ubiquitous— automobiles,  cars,  boats, 
wherever  else  it  might  be. 

Radio  has  not,  if  you  will,  solved  all  of  these  other  problems  by 
virtue  of  having  8,000  stations  where  just  a  few  yeeirs  ago  there 
was  something  considerably  less  thetn  that. 

Dr.  McIntire.  Senator,  there  is  another  angle  to  it  that  fits  right 
in  and  has  been  very  much  in  my  experience. 

I  get  attacked  quite  frequently.  Somebody  will  write  me  a  letter 
and  say,  you  were  attacked  the  other  night  on  a  talk  show.  And  the 
moderator  said  that  if  Dr.  McIntire  would  call  in  they  would  let 
him  talk,  and  well,  I  never  heard  from  the  station  at  all. 

But  the  fact  that  I  didn't  call  in,  of  course  I  can't  physically  call 
in  enough  times  to  meet  all  this.  It's  beyond  any  human  being  to 
do  it  the  way  this  is  accumulated. 

So  the  public  gets  the  idea  that  if  you  don't  answer,  well  they 
rely  that  it's  true;  the  public  says:  "Well,  he's  got  nothing  to  say."  I 
meetn  you  have  created  a  condition  whereby  your  defense  of  your 
position  is  undermined  in  the  public  mind. 

Now,  if  we  didn't  have  it  and  everybody  knew  we  didn't  have  it, 
let  them  say  what  they  want  to.  I  can  get  on  some  other  radio 
station,  some  other  mein  will  invite  me  in.  You  have  got  a  free 
market  of  ideas. 

It's  just  like  the  press.  In  the  churning  of  it  zdl  you  come  out 
with  the  truth.  Now  it's  this  churning  that  you,  here,  by  this 
fairness  doctrine  commitment,  are  keeping  down.  You  are  not 
going  to  produce  the  butter.  You  are  not  going  to  churn  it  to  where 
it  will  come  up  and  crystalize  in  the  public  mind;  and  then  to  go 
into  the  ballot  box  where  we  are  secretly  voting,  and  we  vote. 

And  that  is  where  the  battle  is — right  there. 

Mr.  Firestone.  Senator,  by  pointing  out  the  fact  that  people  are 
not  using  their  first  amendment  rights,  I  think  that  goes  to  £ui- 
other  point  of  the  legislation,  which  is  that  while  the  first  amend- 
ment doesn't  require  that  everybody  speak,  when  you  adopt  legisla- 
tion looking  toward  a  comprehensive  Communications  Act,  that 
you  should  do  everything  you  can  to  encourage  people  exercising 
their  first  amendment  rights. 

Second,  on  the  fairness  doctrine,  I  did  just  see  that  in  1941 — this 
is  a  long  time  ago — an  FCC  study  showed  out  of  842  stations  during 
a  5-month  period  in  1941,  only  288  originated  any  pn^rams  dealing 
with  major  foreign  policy  issues  facing  the  Nation. 

That  was  in  1941  as  we  were  about  to  go  into  war  into  Word  War 
II,  and  only  around  a  fourth  of  the  stations  were  addressing  foreign 
policy  issues. 

Naturally,  that  is  not  happening  today.  News  is  profitable.  News 
is  happening.  I  don't  think  we  could  really  see  it  going  ofi'  the  air, 
but  in  terms  of  setting  the  agenda,  which  is  what  the  broadcasters 
do  now,  I  think  we  need  something  else  to  bring  greater  issues, 
more  issues  into  the  public  agenda. 

Senator  Goldwater.  We  are  going  through  the  same  thing  now. 

Mr.  Davis.  If  I  may  respond,  there  was  more  recently  a  station  in 
California  which  attempted  to  provide  an  unbridled  access  period 
of  time  in  the  early  1970'8.  During  a  2-year  period  at  the  height  of 
Watergate  that  issue  only  surfaced  twice  among  those  who  souf^t 
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access;  so  the  public  also  chooses  to  look  away  from  some  of  the 
heat  (^  issues  at  any  given  time. 

Mr.  Firestone.  You  don't  know  what  other  programing  was  on 
the  station,  whether  it  vraa  necessary  to  bring  it  up,  or  whether  it 
was  being  saturated. 

I  don't  think  that  study  shows,  anything.  Really,  unless  you 
know  a  little  more,  it  doesn't  show  anything. 

Mr.  Davis.  If  I  could,  Senator,  there  was  one  other  issue  you 
raised  about  the  future.  I  think  the  greater  issue  is  the  future  here. 

We  are  not  talking  about  broadcasting  as  it  has  been.  It's  chang- 
ing very  rapidly.  The  technology  is  causing  that.  Public  attitudes 
are  changing  that. 

I  think  we  are  going  to  see  already  in  radio  quite  a  diversion, 
where  AM  is  becoming  more  and  more  an  informational  device  and 
it  is  very  difficult  to  ferret  out  what  is  news  and  what  is  an 
informational  nonnews  program,  so  that  application  of  certain  ex- 
emptions is  very  difficult  to  do  for  the  licensee. 

You  have  FM  stations  that  thought  they  were  dedicated  to  music 
suddenly  seeing  studies  that  say  all  their  audience  wants  news,  and 
they  are  trying  to  figure  out  what  to  do  about  that,  because  they 
once  thought  interruption  rates  were  troublesome  for  them. 

You  have  teletext  coming  in  the  middle  of  television  terminals  as 
an  alternative,  cable  coming,  an  explosion  of  options  including 
acceaa  alternatives  for  the  common  man  that  I  think  we  haven^ 
even  imagined  yet. 

One  of  the  difficulties  you  all  have  in  writing  this  regulation  is 
to  sinticipate  all  of  the  options  rather  than  worry  about  the  restric- 
tions. 

Senator  Goldwater.  You  just  expressed  what  I  have  expressed 
time  and  again.  We  are  trying  to  write  a  bill  to  cover  today.  We 
may  well  within  5  years  see  no  future  need  for  the  spectrum.  We 
will  use  bare  wire  transmission  or  optical  transmission;  we  won't 
need  to  worry  about  who  is  going  to  have  this  megaherte  break  or 
this  kilohertz  break. 

Then  what  would  we  do? 

Dr.  McIntyre.  Senator,  may  I  raise  one  question  here  on  your 
discussion?  What  gave  the  United  States  the  right  to  claim  the 
ether? 

Senator  Goldwater.  To  what? 

Mr.  Firestone.  Claim  the  airwaves,  the  ether. 

Dr.  McIntyre.  What  gave  the  U.S.  Government  to  have  the  title 
to  the  ether  so  it  could  license  it? 

Where  did  you  get  that  power? 

Senator  Goldwater.  I  am  inclined  to  agree  with  you.  As  a  life 
long  user  of  frequencies,  what  is  up  above  me  belongs  to  me  just 
like  what  is  below  me. 

Dr.  McIntyre.  That  is  right,  sir. 

Senator  Goldwater.  We  have  had  an  opinion  from  the  Congres- 
sional Research  Service  on  the  constitutionality  of  the  spectrum  fee 
and  they  maintain  that  it  is  constitutional,  but  it  is  a  tax.  Now  if 
it's  taxable,  it  can  be  regulated. 

Dr.  McIntyre.  That  is  right.  Senator.  The  heart  of  this  whole 
thinking  especially  from  these  sa<»lled  consumer  groups  that  are 
coming  in  with  their  pressures  you  see  on  a  particular  program  is 
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that  they  say  that  the  Government  owns  the  wavelength.  I  think 
it's  a  sociahstic  concept. 

I  wonder  who  ever  gave  this  Congress  the  right  to  say  that  we 
own  the  ether  and  therefore  can  Ucense  it. 

Senator  Goldwater.  That  goes  back,  to  my  memory,  into  the 
early  1920*6;  I  think  it  would  probably  go  back  to  around  1910, 
1912,  when  we  first  started  using  frequencies,  and  you  had  to  get 
permission  from  the  Government  to  use  it. 

Dr.  McIntyre.  That  is  right,  because  of  the  fact  that  there  would 
be  stomping  on  each  other's  toes  and  stealing  one  another — you 
would  have  the  conflict. 

But  the  actual  concept  of  the  Government  owns  it — therefore  has 
the  right — that  is  sort  of  modulated.  We  have  sort  of  slipped  into 
that  to  where,  well,  the  Government  owns  it,  we  have  got  a  right  to 

T.late  it. 
would  like  to  get  back  beyond  that,  to  say  the  Government 
doesn't  own  the  oil  in  the  ground,  it  doesn't  own  the  coal  in  the 
ground,  it  doesn't  own  the  ether  up  here;  but  the  Government  has 
moved  in  in  order  to  keep  fellows  from  stepping  on  fellows'  toes 
and  causing  crime  among  each  other  in  that  area. 

Now  that  is  legitimate. 

Mr.  Firestone.  I  might  be  able  to  answer  a  little  of  that.  One 
way  of  looking  at  it  is  look  at  our  strefims  and  our  streets  and  our 
parks,  but  particularly  our  streams.  We  have  a  right  to  the  use  of 
the  navigable  streams.  We  don't  turn  over  the  Nation's  streams  to 
one  entity  to  decide  who  goes  down.  We  don't  turn  over  Pennsylva- 
nia Avenue  to  one  entity  to  decide  who  gets  to  go  by. 

The  same  with  the  air  passage;  the  Government  decides  that  we 
will  be  able  to  use  the  air  for  airplanes,  and  not  be  able  to  restrict 
what  is  above  us  to  restrict  passengers  of  airplanes  from  going 


Dr.  McIntire.  Of  course,  your  analogies  have  weaknesses  in 
them. 

Mr.  Firestone.  Each  does,  but  nothing  is  as  strong  as  the  air- 
waves. 

Dr.  McIntire.  I  am  deahng  now  with  this  invisible  thing  that 
God  put  there  called  ether,  and  it's  not  confined  to  the  United 
States;  they  have  got  it  in  Mexico,  too.  They  have  got  it  in  Russia. 
It's  everywhere. 

We  claim  that  just  this  part  above  us  we  do  own  and  therefore 
we  can  do  this.  If  we  get  back  to  the  idea  that  we  don't  own  it  and 
that  it  is  there  for  the  benefit  of  the  people  who  will  develop  it  and 
go  ahead  and  use  it  with  the  necessary  Government  protection  so 
far  OB  somebody  trampling  on  their  toes  is  concerned — that's  all. 

Mr.  Firestone.  The  key  point  is  Government  protection.  What 
you  are  getting  is  the  Government  protection  against  anybody  else. 

Dr.  McIntire.  You  don't  own  it. 

Mr.  Firestone.  It  doesn't  matter  if  you  own  it. 

Dr.  McIntire.  Yes.  it  does. 

Mr.  Firestone.  You  are  talking  about  using  a  frequency  and 
having  Government  protection  for  using  the  frequency. 

Dr.  McIntire.  No.  No.  When  I  debate  this  thing,  I  get  into  the 
fact  that  Government  owns  it. 

Senator  Goldwatsr.  Let  me  give  you  one  example  in  closing. 
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Mr.  Davis.  In  Illinois  I  would  like  access  to  some  farmland,  it's 
much  more  valuable  and  also  Government  subsidized. 

Mr.  Firestone.  Not  as  much  as  broadcasting. 

Senator  Goldwater.  Under  the  WARC  on  radio  frequencies,  all 
countries  are  supposed  to  observe  the  allocation  of  frequencies.  But 
out  at  my  station  in  Arizona,  where  we  handle  all  the  Air  Force 
teletype  out  to  ^e  Pacific,  we  now  have  brother  bear,  Russia,  back 
on  our  frequency.  All  he  does  is  bang,  bang,  bang,  bang,  bang. 

And  you  can't  get  him  to  stop;  so  we  wait  until  he  starts  up  and 
bang,  bang,  bang,  bang  on  him. 

I  wanted  to  talk  to  Carter  about  that  before  he  left  this  morning. 

Senator  Hollings.  Well.  Very  good.  We  appreciate  your  appear- 
ance here  this  morning. 

The  committee  will  be  in  recess  until  10  a.m.  tomorrow. 

[Whereupon,  at  1:45  p.m.,  the  committee  was  recessed,  to  recon- 
vene at  10  a.m.  on  Friday,  June  15, 1979.] 
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AMENDMENTS  TO  THE  COMMUNICATIONS  ACT 
OF  1934 


FRIDAY,  JUNE  15,  1979 

U.S.  Senate, 

COMMnTBB  ON  COMMERCE,  SCIENCE,  AND  TRANSPORTATION, 

SuBCOMB«TTEE  ON  COMMUNICATIONS, 

Washington,  D.C. 

The  subcommittee  met,  at  10  a.m.,  id  room  235  of  the  Russell 
Senate  Office  Building,  Hon.  Harrison  Schmitt  presiding. 

Senator  Schmttt.  Tne  hearim;  will  come  to  order. 

We'll  continue  discussion  of  S.  611  and  S.  622,  two  bills  proposing 
amendmeDts  to  the  Communications  Act  of  1934. 

The  first  panel  this  morning  consists  of  Hon.  Henry  Gelter,  As- 
sistant Secretary,  Nationftl  Telecommunications  and  Information 
Administration,  the  Department  of  Commerce,  Corydon  B. 
Dunham — is  that  correct? 

Mr.  Dunham.  That's  correct. 

Senator  Schmitt.  Elsquire,  who's  the  executive-vice  president/ 

feneral  couDsel  of  the  NatioDal  Broadcasting  Co.;  Mr.  Ronald 
irown,  vice  president  of  the  National  Urban  League,  Inc. 

Gentlemen,  I  welcomeyou  to  our  hearings.  We're  seeing  a  great 
deal  of  each  other,  Mr.  Crieller,  but  that  shows  that  you're  right  in 
the  middle  of  this  whole  discussion.  We  appreciate  your  tolerance 
of  our  heeuings,  and  your  contributions.  We  also  appreciate  Mr. 
Dunham  and  Mr.  Brown. 

We  will  give  each  of  you  10  minutes.  You'll  see  a  yellow  light 
with  1  minute  to  go,  and  a  red  light  when  your  time  is  up. 

We  hope  you  will  stay  within  your  time  limits.  Any  of  your 
testimony  that  you  wish  to  submit  for  the  record  will  be  printed  in 
full  and  considered  by  the  committee. 

STATEMENTS    OF    HON.    HENRY    GELLER,    ASSISTANT    SECRE- 
TARY. NATIONAL  TELECOMMUNICATIONS  AND  INFORMATION 
ADMINISTRATION,    DEPARTMENT    OF    COMMERCE;    CORYDON 
B.  DUNHAM,  ESQ.,  EXECUTIVE  VICE  PRESIDENT  AND  GENER- 
AL  COUNSEL,  NATIONAL  BROADCASTING  CO.;   AND   RONALD 
BROWN.  VICE  PRESIDENT,  NATIONAL  URBAN  LEAGUE,  INC. 
Senator  Schmitt.  Mr.  Geller,  would  you  like  to  begin? 
Mr.  Geller.  ThaDk  you,  Mr.  Chairman. 
Our  immediate  diversity  almost  goes  without  saying,  that  NTIA 

and  I  are  very  strong  believers  in  the  concept.  It  really  needs  no 

defense  from  anyone,  because  it  is  the  spirit  behind  the  first 

amendment. 
In  the  very  famous  Associated  Press  case,  the  court  said  that  the 

first  amendment  rests  upon  the  widest  possible  dissemination  of 
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information  to  the  American  people  from  diverse  and  antagonistic 
sources. 

As  a  famous,  learned  said:  "Some  regard  that  as  folly,  but  we 
have  staked  our  all  upon  designation." 

So  it  is  bedrock  to  us. 

Diversifying  the  ownership  doesn't  guarantee  that  there  will  be 
different  viewpoints,  but  it  certainly  is  a  matter  of  commonsense, 
clearly  enhances  that  possibility. 

One  recent  example  is  the  separation  of  channel  9  here  from  the 
Washington  Post.  If  they  had  been  together,  it  would  be  extremely 
unlikely  that  in  their  editorial  policy  there  would  be  a  difference 
on  gun  control. 

Mrs.  Graham  feels  very  strongly  there  should  be  gun  control 
legislation.  It's  very  unlikely,  since  she  chooses  the  people  to  run 
the  stations,  if  that  were  in  the  same  hand,  there  would  be  a 
difference  of  opinion. 

Just  looking  at  something  very  recent,  but  no  pun  intended,  it 
still  does  not  make  a  point,  if  you  notice,  when  Doonesbury  diBap- 
peared,  channel  9  has  really  been  giving  the  Washington  Post  what 
for  on  that. 

And  again,  I  wonder  whether  that  would  have  happened  if  they 
were  not  in  separate  hands. 

Senator  ScHMnr.  Mr.  Geller,  would  you  like  to  correct  your 
testimony  and  say  that  there  was  a  pun  intended? 

Mr.  Geller.  You  are  right,  point  well  taken. 

I  know  that's  a  very  minor  example,  but  my  point  is  that  it  does 
show  that  when  you  put  them  in  separate  hands,  you  can  get  what 
the  Associate  Press  said:  "Diverse  and  antagonistic  sources." 

There  are  four  main  ways,  we  believe,  to  enhance  media  diversi- 
ty in  the  electronic  area.  The  first  and  most  positive  way  of  doing 
it  is  to  add  new  channels,  new  frequencies,  new  means  of  communi- 
cating electronically.  We  have  been  endeavoring  to  do  that  with  9 
kilohertz  proposal,  with  the  proposal  to  add  more  frequencies,  with 
the  proposals  to  add  FM  directionals,  that  we  think  will  add  hun- 
dreds and  hundreds  of  stations  in  the  radio, 

In  this  area,  what  you're  saying  is  you  ought  to  have  the  most 
efficient  spectrum  allocation  as  a  very  valuable  resource,  and  it 
must  be  allocated  and  used  in  the  most  efficient  manner.  It's  up  to 
the  public. 

We're  urging  the  same  policies  in  television,  where  there  is  a 
possibility  of  low-power  TV.  We  want  better  use  of  UHF,  satellite 
here  coming  in  and  enabling  first  fund  programit^  and  enabling 
pay-in  cable. 

There's  video  deck,  cassettes,  teletext  TV.  Our  point  is  not  that 
the  Government  is  going  to  deliver  these  things,  but  the  Govern- 
ment policy  ought  to  remove  any  barriers  here  so  there  can  be  a 
ffiir  chance  in  the  marketplace;  and  that,  in  turn,  we  believe  will 
result  in  the  marketplace  of  ideas  that  is  so  important. 

And  that  ties  in  with  what  we  think  are  very  sound  Government 
policies.  The  FCC,  for  decades,  has  had  a  policy  of  diversifying  the 
ownership  of  media,  mass  communication.  They  said  thats  of  pri- 
mary importance  to  them.  We  think  that  is  very  sound  and  ought 
to  be  continued. 
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There's  a  policy  of  diversifying  minority  ownership,  the  TV  9 
case — Eigain,  we  think  that  is  very  sound.  The  administration  is 
doing  aU  it  can  to  promote  minority  ownership,  because  that  con- 
tributes again  to  diversi^. 

We  believe  that  the  figures  now,  less  than  1  percent  minority 
ownership,  are  very  bad,  and  something  has  to  be  done  to  bring 
that  up. 

Now,  the  second  means  of  getting  media  diversification  electroni- 
cally is  a  n^ative  way  of  doing  it,  but  it's  very  effective,  and  that 
is  to  limit  the  ownership  of  broadcast  facilities  in  order  to  promote 
local,  regional,  or  national  diversity. 

As  you  know,  the  FCC  has  rules  on  this.  It  limits  the  number  of 
VHF  stations  to  five,  seven  overall — seven  AM,  seven  FM.  And  it 
also  has  local  broadcfist,  newspaper,  and  cable  cross-ownership 
rules. 

We  tlunk,  again,  this  is  very  desirable,  and  we  strongly  support 
it.  It  is  true,  as  your  hearings  have  pointed  out,  you  have  a  system 
dominated  by  the  three  networks.  We  believe  that  will  change  over 
time  aa  these  new  means  come  in,  cable  TV  and  others. 

The  important  point  is  there  is  no  significant  gain  to  the  public 
Interest  by  allowing  someone  to  own  a  sixth  VHF,  or  a  seventh. 
'There's  just  a  loss,  we  believe. 

If  you  look  at  the  limits,  there  would  be  no  end.  This  is  a  very 
voracious  appetite.  You'd  end  up  with  people  with  10,  12  VHF's, 
and  we  think  that's  a  mistake. 

'The  arguments  have  been  to  just  allow  it  and  search  out  abuses. 
That  is  not  effective.  If  you  have  a  crossover  ownership  rule,  as  is 
such  with  the  channel  9  newspaper  one,  it  works.  It  is  effective. 

If  you  try  to  search  out  abuses,  it  is  very  difficult  to  find  them. 

What  is  going  on  is  very  much  behind  the  scenes,  and  even  the 
effort  to  search  it  out  is  a  mistake  from  the  first  amendment  point 
of  view,  because  you  are  then  trying  to  find  out  is  the  FCC,  as  it 
did  in  the  Chronicle  case — why  did  the  newspaper  or  TV  station 
cover  a  particular  story  or  why  didn't  it?  And  that  is  a  very 
sensitive  first  amendment  area. 

We  would  keep  them  out  of  if  by  these  structural  ones. 

The  final  thing  I'd  say,  and  this  second  point  is  that  rules  work 
here,  policies  do  not. 

The  Commission,  since  1968,  has  had  a  poUcy  called  the  top  50 
poliCT.  You  can't  own  more  than  two  VHF's  and  one  UHF  in  the 
top50. 

They  said  in  order  to  do  that,  you  must  make  a  compelling  public 
interest  showing.  They  have  waived  that  every  time.  They  have 
never  enforced  &at  riUe.  It  got  so  ludicrous,  in  one  case  the  appli- 
cant forgot  to  make  the  showing,  and  the  Commission  made  the 
grant  anyway. 

That's  just  stultifying.  You  either  have  a  rule  or  don't  have  a 
rule  in  the  eu^a. 

The  third  way  of  promoting  media  diversity  is  by  policies  such  as 
fairness,  doctrine  of  prime  time  access.  These  policies  have  a  posi- 
tive side  and  a  n^ative  side. 

'The  fairness  doctrine,  as  you  know,  says  you  must  cover  issues, 
devote  a  reasonable  amount  of  time  to  issues,  and  must  do  so 
fairly. 
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Now,  as  the  first  part,  we  think  the  only  way  to  do  it  is  to 
program  percentages  that  deal  with  information  programing  and 
perhaps  what  is  called  a  10-issue  principle. 

On  the  second  part,  I've  already  testified  that — and  I  won't 
repeat — that  I  believe  there  is  a  downside  to  the  fairness  doctrine. 
The  positive  side  is  the  WLBT  case.  It  shows  that  when  a  licensee 
acts  in  a  flagrant  manner,  inconsistent  with  the  public  interest, 
that  does  operate  the  final  rule.  That  was  the  sort  and  not  the 
Commission. 

But  the  negative  side  is  it  can  be  chilling.  I  gave  you  the  example 
last  time  of  the  KRAM  case,  just  as  typical. 

Our  remedy  here  would  be  to  urge  the  Congress  to  direct  the 
Commission  not  to  try  to  do  fairness  issue  by  issue.  That  is  what  I 
recall  the  Tunillo  way  of  proceeding.  It  is  a  deep  intrusion  of  daily 
broadcast  joumfdism. 

We  think  it  much  better  if  the  Commission  focus  on  whether 
that's  some  flagrant  manner  of  operation,  and  that  would  be  to 
take  care  of  the  V(7.7!S-type  case  and  not  to  try  to  come,  as  I  say, 
every  issue. 

We  know  access  would  be  very  helpful  here,  and  what  we're 
talking  about  is  access  on  a  voluntary  basis.  That's  the  prime  time 
access  rule.  It  is  another  example  of  trying  to  get  diversity.  It  is 
well-intentioned.  I  do  think  it  has  been  a  failure.  It  ha^  first 
amendment  costs,  and  I  think  the  moral  to  be  drawn  is  its  a 
mistake  to  tinker. 

The  final  way  to  promote  media  diversity,  the  main  way  I  would 
agree,  is  to  simply  promote  it  directly  through  public  broadcasting. 

We  have  set  aside  frequencies  for  public  broadcasting.  We  fund 
the  construction  of  the  stations.  We  fund — the  Federal  Government 
contributes  to  their  operation.  It  contributes  to  the  pri^ram.  I 
think  that's  all  to  the  good  in  getting  diversity. 

It  does  raise,  however,  a  very  sensitive  issue.  And  that  issue  is 
that  you  are  funding  informational  programing  by  the  Govern- 
ment. We  think  there's  a  need  to  insulate  here  and  to  diversify  the 
sources,  and  we  believe  that  therefore  it  is  important,  particularly 
in  view  of  the  recent  revocations  of  what  went  on  prior  to  the 
etdministration,  that  there  be  steps  taken  to  insulate  public  broad- 
casting from  the  Federal  Government. 

When  you  look  at  the  bills — and  I  see  the  light  is  on — we  think 
that  S.  611  is  fairly  good.  It  permits  the  Commission  to  adopt 
multiple  ownership  rules  and  to  keep  their  rules  and  to  change. 
This  is  a  very  dynamic  field. 

We  would  urge  two  changes.  One  is  the  fairness  doctrine  renewal 
only,  and  that  is  run  the  way  it  was  in  1959,  when  the  Congress 
codihed  the  fairness  doctrine  into  the  law.  It  was  done  at  renewal 
only. 

And  the  second  one  is  to  insulate  public  broadcasting  better  from 
Federal  invention. 

As  to  S.  622,  we  do  oppose  several  features  of  that  bill.  As  I  say, 
you  now  have  limits  on  AM  ownership  and  FM  ownership.  The  bUl 
would  forbid  it. 

The  FCC  now  forbids  cable  TV  cross-ownership.  The  bill  would 
prescribe  that.  We  think  that's  a  mistake. 
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We  would  urge  that  those  regulations  be  allowed  to  continue. 
And  we  also  oppose  the  provisions  of  S.  622  that  would  tell  the 
CommiBsioD  to  look  at  sports  siphoning,  adopt  r^ulations.  We 
think  it's  unnecessary,  that  this  should  be  left  to  the  marketplace. 

What  I'm  saying,  the  bottom  line  is  that  we  would  urge  that  the 
l^ialation  strongly  support  these  first  amendment  policies,  such  as 
additional  frequencies  and  multiple-ownership  limitation. 

Senator  Schmttt.  Thank  you,  Mr.  Gelier. 

That's  perfectly  all  right. 

I  should  say  at  this  point  that  today,  believe  it  or  not,  even 
though  it's  a  Friday,  it  is  going  to  be  a  very  difficult  committee 
day.  I  may  have  to  leave  for  an  Appropriations  markup  from  time 
to  time. 

I  will  apologize  in  advance  for  having  to  do  that. 

Mr.  Diinham,  would  you  continue.  And  again,  if  you  have  a 
prepared  statement,  that  would  be  included  in  the  record  in  its 
entirety. 

Mr.  Dunham.  My  name  is  Corydon  B.  Dunham,  and  I  am  execu- 
tive vice  president  and  general  counsel  of  the  National  Broadcast- 
ing Co. 

NBC  appreciates  this  opportunity  to  comment  on  the  amend- 
ments to  the  Communications  Act  being  considered  by  this  subcom- 
mittee, and  to  participate  in  a  discussion  of  media  diversity. 

NBC  believes  both  S.  611  and  S.  622  take  a  constructive  approach 
toward  shaping  communications  legislation  responsive  toward 
shaping  communications  legislation  responsive  to  the  changing 
needs  of  the  public  and  the  broadcasting  industry. 

The  proposed  amendments  modify  the  1934  act  in  response  to  40 
years  of  regulatory  experience  and  the  changing  communications 
marketplace.  Neither  bill  has  abandoned  the  trasic  statutory  system 
that  allowed  superior  broadcast  service  to  develop  and  flourish. 

Under  this  congressional  plan,  there  has  been  consistent  growth 
in  the  diversity  and  quality  of  broadcast  service  available  to  the 
public. 

For  example,  6  years  ago  only  20  percent  of  all  American  homes 
received  10  or  more  television  stations.  That  percentage  has  now 
doubled;  66  percent  receive  at  least  seven  stations. 

And  96  percent  of  all  homes  can  now  receive  four  or  more 
television  stations.  Twenty  years  ago  there  were  only  76  operating 
commercial  UHF  stations  in  this  country.  Today  there  are  216,  and 
nearly  three-quarters  of  them  are  profitable. 

Public  television  is  now  available  to  approximately  90  percent  of 
American  television  homes.  Recent  entertainment  productions  of- 
fered to  stations  over  occasional  networks  have  been  reaching  80  to 
90  percent  of  all  television  homes. 

The  public  may  not  only  choose  among  these  different  sources  of 
broadcast  service,  but  also  among  the  wide  range  of  program 
choices  offered  by  each  service. 

In  lai^  markets,  like  Los  Angeles,  viewers  can  on  a  typical  day 
choose  from  among  267  different  television  programs.  During  a 
typical  week  over  30  percent  of  the  programing  consists  of  news, 
puDlic  affairs,  and  other  nonentertainment  programs. 

Even  in  small  markets,  like  Zanesville,  Ohio,  which  has  only 
three  television  channels,  the  lowest  ranked  market  in  the  Nation, 
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viewers  on  an  average  day  may  choose  from  over  75  different 
programs.  And  over  22  percent  of  a  typical  week's  pn^aming  is 
nonentertainment. 

Commercial  television  stations  devote  14  percent  of  the  program- 
ing broadcast  from  6  a.m.  to  midnight,  and  over  15  percent  of 
prime  time  programing,  to  news  and  public  affairs. 

In  the  area  of  news  and  informational  programing,  NBC  is  proud 
to  be  an  industry  leader.  The  news  and  public  affairs  programing 
broadcast  by  NBC's  five  owned  stations  in  1977  exceeded  the  indus- 
try avereige  by  about  40  percent. 

Approximately  17  percent  of  the  NBC  television  network  sched- 
ule consists  of  news  and  other  informational  programing. 

The  framework  emd  regulatory  philosophy  of  the  1934  act  have 
allowed  technological  innovations,  such  as  videotape,  color  televi- 
sion, and  electronic  news  gathering  to  become  commonpleice. 

New  technologies  like  satellites,  cable,  fiber  optics,  and  video 
cassettes  promise  to  make  available  to  the  public  even  greater 
diversity  in  the  coming  years. 

For  example,  the  number  of  cable  systems  has  increased  over 
fiftyfold  since  1952,  from  70  systems  with  14,000  subscribers  to 
nearly  4,000  systems  with  over  14  million  subscribers — about  20 
percent  of  all  homes  with  television. 

Pay  cable  has  experienced  an  equally  phenomenal  growth.  Video 
discs  and  video  cassette  recorders  are  also  likely  to  experience 
substantial  growth  in  the  next  10  years. 

To  the  extent  that  cable  operators  can  be  encouraged,  through 
marketplace  incentives,  to  originate  and  acquire  their  own  pro- 
grams, the  public  will  enjoy  even  greater  diversity  and  choice. 

Clearly,  there  is  much  wisdom  in  a  legislative  plan  that  has 
resulted  in  this  much  innovation,  diversity,  and  public  service.  And 
I  would  like  to  add,  while  NBC  opposes  a  use  fee  levied  on  the 
broadcast  programs  service  that  goes  beyond  the  cost  of  regulation, 
we  believe  the  proposed  amendments  do  respond  to  the  need  for 
clarification,  deregulation,  and  stability;  Emd  properly  refiects  and 
builds  upon  the  substantial  accomplishments  of  the  past. 

In  this  r^ard,  we  applaud  the  fact  that  both  bills  have  retained 
a  license  renewal  standard  based  primarily  on  performance.  NBC 
supports  the  elimination  of  artificial  criteria  for  renewal,  such  as 
ownership  of  other  media  and  integration  of  ownership  and  man- 
agement, which  are  unrelated  to  performance. 

Ownership  questions  are  better  addressed  in  rulemaking  than  in 
individual  license  renewal  proceedings. 

Let  me  conclude  by  again  commending  the  efforts  of  the  cospon- 
sors  and  the  subcommittee  staff  to  shape  legislation  responsive  to 
changing  public,  industry,  and  marketplace  needs. 

Thank  you  for  this  opportunity  to  express  NBC's  views. 

Senator  Schmitt.  Thank  you,  Mr,  Dunham. 

Mr.  Brown. 

Mr.  Brown.  Thank  you  very  much,  Mr.  Schmitt. 

Mr.  Chairman  and  members  of  this  subcommittee,  my  name  is 
Ronald  H.  Brown.  I  am  the  vice  president  for  Washington  oper- 
ations of  the  National  Urban  League,  Inc. 

My  testimony  today  is  presented  in  behalf  of  the  National  Urban 
League.  Ilie  National  Urban  League,  Inc.,  is  an  interracial,  non- 
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profit,  and  partisan  community  service  organization  which  uses 
accepted  preictices  Euid  principles  of  social  work,  economics,  law, 
and  other  disciplines  to  secure  equal  opportunity  in  all  sectors  of 
our  society  for  black  Americans  and  other  minorities. 

During  its  69-year  history,  the  National  Urban  League  has 
grown  to  include  102  IoceiI  aflUiates  throughout  the  country. 

The  National  Urban  League  is  greatly  concerned  about  a  number 
of  provisions  in  S.  611 — Communications  Act  Amendments  of  1979; 
and  S.  622 — Telecommunications  Competition  and  Deregulation  of 
1979. 

Every  day  the  signals  of  the  broadcast  media  enter  the  homes  of 
tnillions  of  Americans. 

Every  day  men,  women,  and  children — black  and  white — spend 
hours  entranced  with  television  and  radio,  depending  on  these 
meclia  as  their  major  sources  of  information. 

And  because  the  media  are  so  pervasive  and  influential,  they  are 
too  powerful  to  be  placed  in  the  hands  of  those  who  would  operate 
them  as  if  they  were  electric  jukeboxes  or  billboards. 

Tike  National  Urban  League  is  totally  opposed  to  the  partial  or 
ctmiplete  deregulation  of  the  broadcast  industry  as  proposed  in  bills 
S.  611  and  S.  622. 

Deregulation,  in  our  view,  would  prove  catastrophic  to  the  needs 
and  interests  of  the  public. 

In  the  name  of  deregulation,  the  bills  serve  to: 

Do  away  with  the  public's  right  to  broadcast  accountability, 

Eliminate  the  public's  right  to  the  exchange  of  ideas, 

Stifle  the  flow  of  information,  and,  almost 

Insure  that  blacks  and  other  minorities  will  never  be  allowed  to 
play  a  meaningful  role  in  the  broadcasting  industry. 

tliese  bills  state  that  their  purpose  is  to  promote  competition  in 
the  marketplace.  But  will  they  actually  do  so? 

Both  bills  extend  television  license  terms  up  to  5  years  find  radio 
license  terms  indefinitely. 

S.  622  allows  for  the  revocation  of  radio  licenses  but,  since  it  does 
not  provide  for  criteria  for  assessing  performance,  there  are  not 
means  for  determining  the  validity  of  a  challenge. 

The  license  renewal  of  television  stations  is  mandatory  and  does 
not  aUovr  for  competition  once  it  can  be  shown  that  the  stations 
have  met  two  criteria: 

One,  substantially  met  the  problems,  needs,  and  interests  of  the 
community  and. 

Two,  that  the  operation  of  the  station  has  not  been  deficient. 

Should  a  channel  become  available,  S.  622  would  have  lotteries 
replace  comparative  hearings. 

Long  and  virtually  irrevocable  license  terms,  and  nonselective 
lotteries  can  hardly  be  said  to  promote  competition  in  the  market- 
place or  to  respond  to  public  needs. 

liioBe  people  most  affected,  in  our  view,  by  the  provisions  are 
blacks  and  minorities,  afTected  in  a  negative  manner. 

ITirough  citizen  petitions,  changes  in  employment,  and  program- 
ing policies  in  accordance  with  community  needs  have  resulted. 
More  thfm  80  percent  of  all  petitions  to  deny  are  filed  by  black  and 
other  minority  group  reps. 
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Research  by  the  National  Black  Media  Coalition  has  shown  that 
petitions  by  minority  groufs  to  the  FCC  to  deny  license  renewals  to 
broadcasters  have  highly  significant  and  positive  effects  on  the  rate 
at  which  minorities  are  hired  at  the  stations. 

This  result  is  strongest  certainly  for  low-paying  jobs,  although 
petitions  to  deny  also  increase  minority  hiring  rates  for  profession- 
al jobs.  Stations  within  the  same  market  often  view  such  a  chal- 
lenge as  an  incentive  to  voluntarily  change  their  existing  practices 
without  being  challenged  themselves. 

S.  622,  and  to  some  extent  S.  611,  remove  the  obligation  of  radio 
broadcaster  to  provide  informational  and  public  service  program- 
ing. 

The  far-reaching  and  devastating  effects  of  these  chai^jes  are 
predictable.  In  small  communities  where  VHF  television  is  not 
available,  radio  now  serves  as  the  only  medium  of  information. 
This  is  also  the  situation  in  large  cities  where  the  television  sta- 
tions serve  such  large  areas  that  local  needs  are  not  given  much 
consideration. 

Since  news,  public  affairs,  minority  forums,  and  other  prt^rams 
are  expensive  to  produce,  it  is  reasonable  to  predict  that  the  pas- 
sage of  this  legislation  would  bring  about  their  certain  demise,  or 
certainly  em  eimount  of  diminution  on  the  time  they  are  given  over 
the  airways. 

S.  622  approaches  the  matter  of  deregulation  by  focusii^  on  the 
procedural  deficiencies  of  the  FCC  and,  therefore,  proposes  that  the 
Commission  have  only  discretionary  power  in  rulemaking. 

Furthermore,  the  bill  creates  the  Office  of  Der^ulation  to  moni- 
tor the  FCC's  progress  in  deregulating  broadcasting.  It  is  a  peculiar 
state  the  FCC  finds  itself  in — deregulating  the  industry  it  was 
created  to  regulate  while  being  monitored  on  how  well  tlm  is  done 
to  boot. 

On  the  surface,  it  would  appear  as  if  the  FCC  is  under  attack. 
But  in  reeility,  these  two  bills  attack  the  public— the  consumer; 
those  who  give  supfwrt  yet  cannot  r^utate,  chedlenge,  or  change 
what  they  receive  in  return. 

Supporters  of  these  bills  do  not  believe  in  the  public  ownership  of 
the  airways.  They  do  not  want  the  fairness  doctrine  or  community 
ascertainment.  And  it  is  obvious  that  these  bills  do  not  consider 
blacks  and  minorities. 

In  neither  bill  has  the  disparity  between  what  broadcasters  pro- 
pose in  affirmative  action  programs  and  what  they  actually  do 
during  the  license  term  been  examined.  There  are  no  provisions  for 
station  equal  opportunity  review  plans.  There  are  no  provisions  for 
a  licensing  requirement  to  review  an  applicant's  affirmative  action 
plan. 

And  there  are  no  provisions  for  the  growth  of  minority  owner- 
ship. 

There  is  no  demonstrable  need  to  change  the  existing  l^islation 
in  favor  of  the  industry. 

If  amendments  are  necessa-  they  should  be  in  favor  of  the 
community  to  be  served. 

Thank  you  very  much,  Mr.  Chaimum. 

Senator  Schmitt.  Thank  you,  Mr.  Brown. 
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And  I  would  just  add  that  at  this  point  that  both  bills  propose 
amendments.  Certain  m^or  provisions,  such  as  section  312  of  the 
existing  act,  having  to  do  with  license  revocation,  would  remain. 

We  decided — Senator  HoUings  and  Senator  Goldwater  and 
myself— that  we  must  go  the  aimendment  route,  because  there  are 
necessary  and  important  provisions  in  the  present  act  that  have 
served  the  industry  and  the  consumer  well. 

Gentlemen,  I  wUl  have  to  leave  in  about  5  minutes  for  a  short 
time. 

But  first  I  would  like  to  bring  up  one  issue  that  you  all  have 
addressed  directly  or  indirectly.  Iliat's  the  issue  of  the  first  amend- 
ment. 

First,  should  there  be  a  specific  recognition  of  first  amendment 
rights  for  broadceisting  in  the  Communications  Act?  Mr.  Dunham. 

Mr.  Dunham.  Senator,  I  do.  I  think  even  without  it  in  the  statute 
itself,  because  the  first  amendment  is  a  constitutional  imperative, 
it  is  a  national  policy  basic  to  our  system  of  government. 

I  don't  know  that  there  need  be  an  explicity  of  any  corportion  in 
those  terms,  but  in  the  long  run,  it  seems  to  me,  if  Congress 
approached  the  broadcaster,  where  to  a  greater  extent  than  in  the 
[Kist  to  rea^^ize  the  news  and  public  affairs  service  the  broadcast- 
ing performs,  it  must  in  the  long  run,  it  seems  to  me,  serve  the 
public,  serve  the  ability  of  the  public  to  the  forum  itself,  serve  the 
eibility  of  the  public  to  inform  itself  about  Government  oversight 
and  Government  intrusion. 

Doctrines  like  the  fairness  doctrine,  if  you  will,  are  very  well 
intended  objectives.  As  a  matter  of  broadcast  policy,  as  a  matter  of 
news  practice,  it  seems  to  me  any  good  newsraem  and  the  public, 
simUarly,  knows  who  are  good  news  organizations  and  who  are  not 
and  will  turn  to  both  sides  in  the  coverage  of  any  story. 

It's  inherent  in  the  news  coverage  system.  But  to  add  to  that 
process  or  notion  that  they  should  be  sitting  independent,  the 
editor,  a  Government  representative,  who  on  occasion — albeit  I 
make  no  charge  against  the  FCC — who  on  occasion  will  feel  that  in 
some  way  that  that  Government  representative  should  step  in  and 
say  to  the  editor,  "Well,  we  think  you  should  have  coverMl  that  a 
little  differently." 

I  think  in  the  long  run  that's  a  mistake.  I  think  the  public  loses 
from  it  rather  than  benefits  from  it. 

While  my  friend,  Mr.  Greller,  now  urges  that  the  fairness  doctrine 
be  laid  to  license  renewal  time,  rather  than  on  an  ad  hoc  basis, 
which  I  think  is  seen  [>erhaps  as  less  than  a  Government  oversight, 
I  ask  you  to  consider  how  will  that  really  work  in  practice? 

As  a  practical  matter,  when  a  news  orgatnization  goes  to  cover  a 
story  or  electronic  journalism  or  print,  they  are  going  to  cover  that 
story. 

If  they  miss  somebody,  if  they  miss  a  point  of  view,  and  they 
hear  from  that,  the  tendency  is,  I  believe,  to  put  them  on.  Certain- 
ly, so  far  as  NBC  News  Service — ageiin,  if  someone  says  over  emd 
over  again,  "You  missed  me,"  or  "In  a  sense,  you  missed  that  [mint 
of  view,"  our  job  is  to  put  people  on,  not  keep  them  off. 

If  you  inject  into  that  process  a  Government  oversight  commit- 
tee, the  dynamics  change. 
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Now,  it  seems  to  me  what  you're  inviting  is  the  member  of  the 
pubtic,  very  often  trade  associations,  who  have  a  valuable  role  to 
play,  but  who  see  the  fairness  doctrine,  the  Crovemment  apparatus, 
as  a  way  to  go  to  the  Government  and  say:  "We  want  our  view 
expressed  on  the  air  more  satisfactory  to  us,  whatever  your  nevn 
judgments  may  be." 

In  the  long  run,  that  tends  to  skew  the  news  if  the  Govenunent 
interferes.  So  you  put  the  agency,  if  you  will,  in  this  situation 
where  long  after  the  event,  long  after  we  might  have  heetrd,  let's 
say,  from  someone  who  wanted  to  get  on,  we  hear  at  license  renew- 
ed time,  when  all  along,  2  years  eigo,  a  view  was  not  expressed  in  a 
way  that  someone  v/anted  to  express  it. 

At  that  point,  they  wsint  to  confront  it  at  license  renewal  time,  a 
legal  procedure  in  which  the  organization  must  now  define  a  deci- 
sion made  some  years  ago,  when  the  temper  of  the  times  is  no 
longer  part  of  the  atmosphere;  when,  as  in  any  organization,  there 
has  been  turnover. 

It  seems  to  me  it  creates,  in  a  strange  kind  of  way,  almost  a 
negative  of  what  my  friend,  Mr.  Geller,  is  seeking  to  achieve. 

What  do  you  do  if  you  get  a  notice,  let's  say,  that  someone  thinks 
you've  not  gone  under  the  fairness  doctrine?  Do  you  wait  2  years  to 
find  out?  Do  you  act  in  anticipation  of  the  remote  possibility  that  a 
Government  agency  down  the  road  may  say:  "Well,  you  gave  this 
person  four  lines,  another  person  only  six.  We  think  you  should 
have  done  a  little  more"? 

I  think  that's  the  risk  in  this  shift  to  postponing  the  opportuni^ 
for  the  broadcasters  in  this  community  to  function  on  complainte 
as  they  occur  by  saying — however,  I  don't  mean  in  any  way  to 
suggest  that  1  know  the  fairness  doctrine  overall  is  a  plus. 

Overall,  I  think  it  does  tend  to  diminish  somewhat  what  may  be 
the  news  coverage  that  the  broadcast  journals  would  otherwise 
provide. 

Senator  ScHMrrr.  Gentlemen,  I'm  going  to  recess,  hopefully  brief- 
ly, until  Senator  Pressler  comes  or  until  I  return. 

I  would  like  the  other  two  gentlemen  to  respond  to  this  question 
as  soon  as  the  hearing  is  reconvened. 

I'd  also,  in  that  response,  like  you  to  think  about  an  alternative 
to  the  fairness  doctrine,  which,  as  you  know,  creates  an  affirmative 
obligation  for  broadcasters  to  present  controversial  issues  of  public 
im[>ortance,  and  also  an  obligation  that  the  broadcaster  present 
both  sides  of  such  controversial  issues. 

I  suggested  recently  that  we  create  those  obligations  only  if  the 
broadcaster  chooses  to  air  a  controversial  issue.  That  is,  the  choice 
of  whether  to  air  an  issue  would  be  up  to  the  broadcaster. 

Then,  responsible  individuals  would  be  provided  an  opportunity 
to  reply. 

This  is  one  way  to  protect  the  first  amendment  rights  of  the 
broadcaster  and  the  public.  We  could  have  a  direct  affirmation  of 
the  first  amendment  applications  to  broadcasters. 

There  are  those  who  claim  the  first  amendment  does  not  apply  to 
broadcasting,  because  they  are  using,  as  Mr.  Brown  has  indicated, 
a  public  resource,  the  airways. 

I  don't  fully  agree  that  it  is  a  Unite  resource.  It  is  an  expandable 
resource.  Ilie  main  resources  that  are  limited  are  time  and  money. 
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I  don't  believe  that  we  will  find,  in  the  long  term,  frequencies  are 
limited. 

Let  me  recess  now,  and  let  you  all  think  about  that  question. 
And  then,  hopefully,  I  will  get  back  in  a  few  moments.  Thank  you. 

[Recess.] 

Senator  Schmftt.  OK,  Mr.  Brown,  would  you  like  to  continue  our 
discussion? 

Mr.  Brown.  Yes,  Senator.  I  seem  to  detect  in  your  dialog  with 
Mr.  Dunhemi  some  implication  that  if  you  were  for  the  feurness 
doctrine  you  were  against  first  amendment  rights  being  extended 
to  broadcasting.  I  want  to  assure  you  that  that  is  certainly  not  the 
case  with  me,  and  I  don't  think  it's  the  case  with  many  who 
support  the  fairness  doctrine. 

I  believe  fully  that,  being  an  old  civil  libertarian,  that  first 
amendment  rights  are  certainly  appropriate  for  broadcasters.  I 
think  it  is  clear  that  the  courts  have  held  that  there  is  no  conflict, 
in  fact,  between  application  of  the  fairness  doctrine  and  first 
Eunendment  rights  to  broadcasters. 

My  view  of  the  question,  in  general,  is  that  the  fairness  doctrine 
has  not  worked  ein  undue  hardship  on  anyone.  It  has  worked 
reasonably  well  and  it  should  be  continued.  I  really  do  not  see  a 
need  to  either  drop  it  or  to  make  the  kind  of  significant  changes 
that  are  being  suggested. 

As  I  indicated,  I  think  it's  perfectly  compatible  with  the  Urst 
amendment  rights  and  is  a  system  and  a  rule,  in  effect,  which  has 
worked  reasonably  well  and  ought  to  be  kept  in  force, 

Senator  Schmitt.  OK,  Mr.  Geller. 

Mr.  Geller.  The  first  Etmendment  is  obviously  applicable  to 
broadceisting.  It  applies  differently,  as  the  Supreme  Court  has  said, 
and  you  can  see  that  just  comparing  Redline  with  Tunillo. 

I  think  you  do  have  a  first  amendment  provision  in  the  act,  in 
326,  which  forbids  censorship.  I  think  you  ought  to  revisit  that  in 
your  revision  here.  If  you  look  at  one  such  case,  the  court  con- 
strued your  langueige  in  a  very  poor  way.  It  said  there  is  nothing 
wrong  with  postcensorship.  It's  prior  to  censorship  in  326. 

I  also  think,  if  you're  going  to  maintain  the  public  trustee 
OTstem,  you  ought  to  state  as  one  of  the  principles  in  carrying  out 
the  goals,  that  ought  to  be  the  least  possible  government  interfer- 
ence with  editorial  broadcast  activities.  I  think  that  would  be  very 
important  to  state. 

I  think,  b^ond  that,  you  ought  to  get  specific  issues,  tike  the 
format  and  fairness  doctrine.  In  the  format  areas,  the  FCC  has 
said,  for  example,  they  don't  want  to  look  at  entertainment  for- 
mats; they  want  to  leave  it  for  the  marketplace.  The  court  said, 
"Yes,  you  must,  and  if  you  need,  you  must  forbid  a  loss  of  that 
format." 

The  FCC's  position  is  that  doing  that  diminishes  experimenta- 
tion. People  will  be  afraid  to  go  to  unique  formats. 

You  are  revisiting  the  act.  You  ought  to  state  what  you,  the 
Congress,  thinks  is  good  policy  in  this  first  amendment  area.  It's 
the  same  with  regard  to  the  fairness  doctrine. 

I  believe  very  strongly  that  if  you  maintain  that  you  ought  to  go 
to  a  system  of  doing  it  at  renewal  only.  I  am  talking  about  Uie  New 
York  Times  versus  Sullivem  standard.  You  would  look  for  fallacy.  I 
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mean,  either  deliberate  backfeed  or  an  operation  that  was  in  reck- 
less disregard  of  the  fairness  doctrine,  such  as  an  operation  is  not 
consistent  with  the  public  trustee  standard  emd,  therefore,  you 
would  have  to  deny  renewal,  as  was  done  in  WLBT. 

If  you  look  at  renewal,  you  don't  see  such  a  pattern  of  operation. 
You  would  simply  renew.  You  would  not  do  it  issue  by  issue.  You 
would  not  want  six  or  seven  lines. 

If  you  didn't  Iind  a  flagrant  pattern  of  operations,  such  as  New 
York  Times  versus  Sullivan,  the  dice,  I  would  say,  is  loaded  for  the 
broadcasters,  in  order  to  have  maximum  breathing  space.  I  can't, 
for  the  life  of  me,  see  why  broadcasters  receive  complaints,  say 
their  response  would  have  any  fear  of  operating  under  a  standard 
that's  so  loaded  in  their  favor.  It  baflles  me  eveiytime  I  come  up  to 
this  issue. 

The  fairness  doctrine  was  implemented  up  to  1959,  up  to  1961. 
The  way  it  was  implemented  in  1959,  you  rodified  it.  I  think  you 
ought  to  go  back  and  read  WLBT.  Don't  do  the  Tunillo. 

I  think  as  to  your  specific  proposal,  I  think  it  would  be  worth- 
while to  do  it.  It  really  depends  on  how  you  define  public  trustee. 
You  must  devote  time  to  informational  issues,  to  notify  the  public. 
When  you  do  it,  the  reason  why  you  have  to  search  out  contrasting 
viewpoints.  Senator,  is  that's  what  a  public  trustee  has  to  do.  He's 
not  sitting  back  passively.  He  makes  sure  the  public  is  informed. 

I  don't  know  if  it  would  make  all  that  difference,  with  one 
exception;  that  is,  that  at  the  present  time  the  doctrine  doesn't  say 
that  you  have  to  get  somebody  on.  It  doesn't  say  you  have  to 
achieve  reeisonable  balance.  It  says  you  have  to  afford  reeisonable 
op[>ortunity  for  a  presentation  of  contrasting  viewpoints. 

What  a  station  can  do  is  put  out  one  viewpoint,  then  simply  put 
out  emnouncements  saying  contrasting  viewpoints  are  welcome, 
liiat's  all  it  has  to  do. 

If  nobody  comes  forward,  it  is  met  because  it  heis  discharged  its 
affirmative  obligation  by  doing  it.  The  one  exception  is  in  the 
personal  attack  area.  If  you  make  a  personal  attack,  you  miist 
notify  the  individual  group  attacked  and  offer  them  a  reasonable 
opportunity. 

The  final  thing,  just  as  you  made  clear,  that  you  are  just  tji  Iking 
about  amendments  to  a  basic  act  in  a  lot  of  provisions  which 
continue,  I  want  to  make  clear  that  my  whole  discussion  here  is 
premised  upon  the  continuation  of  the  public  trustee  concept.  We 
have  already  testified  to  you — and  I  don't  want  to  repeat — we  know 
that  you  ought  to  scrap  the  public  trustee  concept,  prc^am  con- 
tent r^ulation  in  radio.  Where  there  are  8,400  stations,  all  these 
more  in  the  offering,  you  ought  to  scrap  it.  You  ought  to  introduce 
a  spectrum  fee  amd  accomplish  the  goals  Congress  wants  in  minoi^ 
ity  and  public  culture  and  so  on.  What  I  am  saying  is  simply  if  you 
keep  it,  here's  the  way  to  go. 

Senator  Soimitt.  Mr.  Geller,  I  appreciate  all  of  those  sugges- 
tions. Some  are  very  good.  We  probably  haven't  adequately  consid- 
ered the  issues.  My  proposed  modification  of  the  fairness  doctrine 
may  be  a  step  toward  some  future  time  when  the  public  trustee 
concept  could  be  eliminated  for  other  forms  of  broadcasting  when, 
hopefully,  there  will  be  as  great  a  diversity  within  television  and 
related  broadcast  media  as  there  is  in  radio. 
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I  don't  know  the  answer.  I  do  know  there  are  different  interpre- 
tations of  the  degree  to  which  the  first  amendment  apphes  to 
broadcasting.  It  would  seem  to  me  that  the  concept  of  the  fairness 
doctrine,  along  the  lines  that  I  described  to  you  before  I  left  earlier, 
might  make  it  ixwsible  to  specifically  affirm  that  first  amendment 
right. 

Mr.  Geller.  I  think  that,  as  I  said,  would  be  desirable  to  do,  to 
say  there  should  be  the  least  possible  interference  by  the  Govern- 
ment in  daily  broadcast  editorial  decisions. 

Senator  Schmitt.  Mr.  Brown,  I  have  quite  a  minority  constituen- 
cy in  New  Mexico.  I  frequently  get  complaints  from  those  that 
would  like  to  start  their  own  business,  even  their  own  broadcast 
station.  They  start  off  way  behind  the  power  curve,  as  we  pilots 
used  to  say,  because  of  Federal  regulation. 

You  in  your  testimony  seem  to  be  advocating  the  retention  of  the 
kind  of  r^^ation  that  these  entrepreneurs  seem  to  feel  is  holding 
them  back.  Would  you  comment  on  that? 

Mr.  Brown.  Yes;  I  know  the  difference.  Senator,  is  that  you're 
talking  about  regulation  generally,  as  compared  to  r^ulation  as 
provided  in  the  act  that  we  are  considering  this  morning  and  the 
amendments  to  that  act. 

I  think  that  minority  group  businessmen  are  no  different  from 
any  other  businessmen  in  that  they  tend  to  complain  about  regula- 
tions which  they  feel  to  be  overburdensome  and  restrictive.  By  the 
same  token,  I  Uiink  most  minority  group  individuals  who  are  in- 
volved in  broadcasting,  either  as  advocates  or  in  other  ways  would 
make  many  of  the  same  arguments  that  we  have  made  in  our 
testimony  today,  and  that  is  that  the  provisions  of  the  current 
legislation  tend  to  at  least  have  some  positive  impact  on  minority 
employment,  on  access,  on  the  responsiveness  of  broadcasters  to 
the  minority  community. 

Many  of  the  changes  being  proposed,  we  feel,  would  remove 
many  of  those  positive  features,  and  therefore  we  oppose  that. 

I  think  the  argument  about  regulation  generally  is  a  different 
argument.  I  think  there  is  considerable  substance  to  that.  Those  of 
us  who  support  continued  r^ulation  of  a  specific  industry  certainly 
do  not  support  things  that  are  overburdensome,  things  that  require 
too  much  and  repetitive  and  dupHcative  paperwork.  We  think  if 
you  streamline  systems,  you  make  them  effective  because  you  elim- 
inate complaints.  You  don't  throw  out  the  entire  system;  you  try  to 
make  it  more  efficient  and  to  function  in  a  more  equitable  manner. 

We  would  suggest  those  changes  as  well  as  many  others  be 
effected,  to  streamline  and  make  other  changes. 

Senator  Schmitt.  Thank  you,  Mr.  Brown. 

Earher  this  week,  Eugene  Jackson  mentioned  that  there  are  only 
75  black-owned  radio  stations  in  the  United  States  at  the  present 
time.  I^iis  is  a  situation  that  has  developed  under  the  present  act. 
And  therefore,  it  has  been  hard  to  justify  the  retention  of  all 
aspects  of  that  act.  It  seems  to  have  hftmpered  the  creation  of 
minori^-owned  radio  stations. 

Mr.  Bbown.  Senator,  I  don't  believe  we  can  blame  the  Act  for 
that.  That  is  principally  an  economic  problem  and  not  one  that  is 
caused  by  resteictions  in  the  act. 
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I  think  there  has  not  been  a  concerted  effort  to  bring  necessary 
resources,  technical  assistance,  and  other  factors,  together  to 
assure  and  assist  minority  group  entrance  into  this  field.  That  is 
beginning  to  happen.  There  have  been  in  the  last  couple  of  years 
several  conferences;  there  has  been  some  initiative  and  leadership 
on  the  part  of  the  FCC  in  this  way. 

We  think  it  has  been  too  long  in  coming,  and  too  slow.  But  that 
progress  is  now  beginning  to  be  made.  I  do  not  see  where  tite 
change  would  help  that  situation.  That  situation  of  entrance  into 
that  field  has  a  good  deal  to  do  with  capital  resources,  as  you  know, 
and  not  a  lot  to  do  with  regulatory  format  in  existence  now. 

Senator  ScHMirr.  It  has  an  awful  lot  to  do  with  operational 
resources,  too,  and  the  regulation  environment  is  one  of  the  princi- 
pal factors  raising  the  cost  of  operation.  There  are  others,  but  the 
regulatory  environment  under  the  present  act  is  one.  That's  why 
we're  getting  such  broad  support  for  at  least  the  deregiilation  of 
radio.  The  opportunity  for  minorities  will  increase,  not  decrease, 
under  such  a  standard. 

Mr.  Bkown.  I  would  be  the  first  to  admit  that  the  radio  situation 
is  somewhat  different.  I  think  you  notice,  from  the  tone  of  the 
testimony,  that  we  spend  much  less  time  on  that.  I  think  that  is  a 
very  close  case,  to  say  the  least.  Most  of  the  time  we  spend  is  on 
television. 

I  would  point  out.  Senator,  that  it  is  sometimes  difficult,  when 
talking  in  strict  economic  terms,  to  separate  the  interests  of  minor- 
ity group  businessmen  from  any  other  businessmen. 

Senator  Schmitt.  I  agree  with  you  completely.  I  only  did  that 
because  that  was  a  reference  in  your  testimony. 

Mr.  Brown.  I  think  we  cannot  assume  because  some  minority 
businessmen  have  a  certain  view  or  different  testimony  that  they 
are  speaking  necessarily  for  the  interest  of  the  minority  people  or 
underrepresented  people  or  poor  people  in  this  country. 

Senator  Schmitt.  You're  absolutely  correct.  If  I  left  the  impres- 
sion I  felt  otherwise,  I  want  to  dispel  that  at  this  point. 

However,  aa  you  and  I  both  know,  there  is  a,  shall  we  say,  an 
institutional  problem  for  minorities  in  this  countiy,  but  gradually 
the  country  has  been  able  to  assimilate  them.  That  assimilation 
has  not  been  nearly  eis  feist  as  any  minority,  whether  they  were 
German,  or  black,  or  Hispanic,  would  want  it  to  be.  But  it  has 
happeneid. 

One  of  the  unfortunate  things  that  seems  to  have  developed  in 
the  last  decade  or  two  is  that  it  is  becoming  increasingly  difficult 
for  prepress  to  be  made  up  the  ladder  of  success,  because,  as  Sam 
Hayakawa  has  eloquently  said,  the  rut^s  of  that  ladder  are  harder 
to  reach,  for  tax  reasons,  for  regulatory  reasons,  and  for  a  number 
of  other  reasons. 

Hopefully,  we  ceui  take  at  least  some  small  steps  in  the  direction 
of  restoring  some  of  those  rungs  on  the  ladder. 

Mr.  Dunhaim,  are  you  aware  of  any  TV  market  in  the  United 
States  where  the  top  three  stations  do  not  receive  the  vast  bulk  of 
theiT  programs  from  the  three  networks? 

Mr.  Dunham.  I  think  the  vast  bulk  may  be  overstated  a  bit.  I 
think  the  difficulty,  especiallv  in  smaller  market  stations  that 
advertisers  support,  tends  not,  because  of  the  level  of  population,  to 
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have  sufficient  financial  bfise  to  support  a  full  prc^ram  service. 
And  in  those  areas  what  you  see,  I  think,  because  of  the  way  this 
current  broadcast  system  works,  is  the  smiill  market,  as  well  as  in 
large  market  stations,  the  varied  schedule  provided  by  the  net- 
works of  sports  and  news,  and  entertainment,  prc^rams  of  a  kind 
that  can  only  be  achieved  through  the  economies  of  scale. 

Within  that  service,  the  networks  provide  to  local  stations  adja- 
cencies—that is,  commercial  positions— something  like  35,000  of 
those  positions  a  year.  Stations  can  then  take  those  positions  out 
and  sell  them  in  the  marketplace.  So  you  have  built  into  that 
service,  that  very  program  service  that's  there  7  days  a  week,  good 
times  and  bad,  a  source  of  revenue  for  the  local  stations.  In  amall 
market  stations,  that's  particularly  important. 

In  addition,  the  network  system  in  this  country  provides  substan- 
tial payments  by  way  of  compensation  to  stations.  The  program  is 
a  success  or  failure.  The  failures,  of  course,  fall  upon  the  networks 
in  terms  of  financial  term.  But  the  local  stations  get  paid  by  the 
network  no  matter  what. 

Small  market  stations,  in  particular,  there  is  a  scheme.  That  is 
to  say  they  get  relatively  more  compensation  than  in  large  market 
stations.  We  can  reach,  for  that  matter,  such  as  their  total  profits  a 
year.  With  that  support,  local  stations — and  this  is  particularly 
true  in  the  bottom  100  markets — it's  smaller  markets  than  have 
the  resources  to  go  out  and  do  the  kind  of  prt^aming  they  were 
talking  about  before.  When  they  go  out  to  buy  a  camera,  they  have 
to  pay  just  as  much  aa  a  broadcast  station  in  Los  Angeles  or 
Qiicago. 

With  the  support  they  get  from  the  network  service  of  program- 
ing, the  local  station  is  able  to  do  a  great  deal  of  its  own  programs, 
and  something  like  20  percent  of  the  average  commercial  station, 
in  terms  of  afiiliates,  is  local  news,  public  aH'airs,  and  other  kinds 
of  local  programing. 

So,  if  you  look  at  the  system  overall,  what  you  get  is  this  balemce 
of — it  is  true — a  national  service  which  is  of  interest  to  the  local 
community,  of  course,  and  as  well  supports  the  local  program 
service  that  otherwise  I  don't  think  would  happen,  first,  because  of 
no  advertisers  support  in  sufficient  quantity,  in  sufficient  volume; 
and  second,  as  a  general  proposition,  other  pri^am  suppliers,  syn- 
dicates, motion  picture  studios,  simply  are  not  interested  in  selling 
piece  by  piece,  program  by  program,  progrsuns  to  smaller  market 
stations  because  there  is  insufficient  revenue  there. 

So  that  with  this  combination  of  national-local  service,  I  think 
the  community  gets  a  very  varied  choice  from  the  variety  of  differ- 
ent sources.  'Ine  networks  themselves  use,  of  course,  hundreds  of 
different  sources  for  their  programii^.  While  it  is  true  that  a 
greater  proportion  of  the  local  service,  if  you  will,  is  network- 
supplied,  at  the  same  time,  much  of  that  is  also  for  the  local 
communities  and  helps  the  local  community  get  local  progreuns  as 
well. 

Senator  Schmfit.  But  do  you  know  of  any  communities  where 
they're  dependent  on  nonnetwork  programing?  Are  there  any? 

Mr.  Dunham.  Dependent  on  nonnetwork  programing?  No;  I  don't 
believe  so.  I  think  the  network  distribution  system — it  is  a  national 
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system — has  been  encouraged  by  the  Commission  to  be  one  to 
provide  a  service  to  smaller  markets. 

Senator  Schmitt.  I  understand.  I  was  just  wondering:  Are  there 
any  examples  we  could  look  to? 

Mr.  Dunham.  I  don't  know  of  any  market  which  is  not  reached 
by  at  least  two,  and  usually  three,  network  services.  As  I  men- 
tioned earlier,  90  percent  got  four. 

Now,  in  the  larger  markets,  of  course,  you  have  the  multiplicity 
of  channels,  great  number  of  channels,  because  the  markets  there 
will  support  not  only  the  network  afliliates,  but  a  number  of  inde- 
pendent stations,  as  well. 

Senator  Schmitt.  Are  the  independents  generally  getting  their 
programing  from  syndication? 

Mr.  Dunham.  That's  correct.  As  a  general  proposition,  they  buy 
either,  off-network  prc^ram,  a  program  with  syndicator  supply. 

Senator  Schmitt.  Those  are  mostly  old  programs  from  a  net- 
work? 

Mr.  Dunham.  That's  correct. 

Also,  what  you  find  in  the  prime  time  access  rule,  a  Government 
effort  by  the  FCC  to  create  a  place  for  syndicators  where  they  are 
guaranteed,  if  you  will,  by  stations,  including  affiliates.  They're  the 
most  successful  programs  supplied  by  syndicators.  I  think  the  cur- 
rent most  popular  are  "Hee-Haw,"  "Lawrence  Welk,"  "The  Wild 
Kingdom,"  and  other  programs  of  that  sort  that  vary  across  the 
spectrum  in  terms  of  quality,  content,  and  interest.  But  those  typi- 
cally are  programs  supplied  by  syndicators,  so  station  by  station  to 
independent  stations  and,  for  that  matter,  to  affiliates,  as  well. 

Senator  Schmftt.  And  cable  receives  most  of  their  programing  by 
retransmission  of  broadcast  signals  or  by  purchase  of  program 
rights?  Is  that  correct? 

Mr.  Dunham.  I  think,  certainly,  to  use  the  expression  "vast 
bulk,"  the  cables  systems,  with  very  few  exceptions,  as  you  look 
across  the  country,  now  really  provide  simply  a  retransmission  of 
existing  network  supply  programs.  Either  they  bring  it  off  the  local 
station  or  they  import  it  from  a  distant  station. 

Now,  there  are  growing  examples.  For  example,  the  Turner  so- 
called  superstation,  station  in  Chicago,  I  understand  that  is  provid- 
ing  service  to  cable  systems.  But  still,  statistically,  I  know  that's  a 
rather  small  percentage.  Basically,  it's  simply  a  retransmission 
function. 

One  example  of  that,  I  think,  is  the  network  and  brofidcasterB 
spent  in  1977  on  program  rights  alone — that  is,  the  money  that 
goes  to  creative  communities:  the  writers,  the  authors,  the  produc- 
ers, the  people  who  develop  the  prt^ams — well  over  $1  billion,  just 
on  rights. 

Cable,  in  that  same  period,  spent  $12  million.  So  you  can  say,  by 
and  large,  cable  is  simply  retransmitting  an  already  existing  serv- 
ice, rather  than  generating  new  services. 

Senator  Schmftt.  OvereUl,  the  situation  is  one  where  the  diversi- 
ty in  the  total  video  market,  is  dependent  upon  whatever  diversify 
exists  within  the  networks,  setting  aside  the  public  television  and 
the  local  programing  that  is  produced? 

Mr.  Dunham.  I  think  that  may  depend  largely  on  the  market 
you're  looking  at. 
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Senator  Schmitt.  That's  why  I  am  askitif;  the  question. 

But  as  I  look  through  all  of  your  answers,  the  vast  bulk  of 
'  markets  are  being  served  by  the  three  networks  whether  you're 
looking  at  independents,  cable,  or  network  afHliates. 

Mr.  Dunham.  That's  correct.  The  core  of  the  system  is  the  net- 
work supply. 

Senator  ScHMrrr.  But  without  that  core,  what?  The  diversity 
&CHn  other  sources  would  be  even  less? 

Mr.  Dunham.  If  it  existed  at  all.  And  I  think,  in  speaking  of  the 
core,  it's  important,  I  think,  to  see  what  in  fact  role  alt  uie  net- 
works play  in  terms  of  entertainment.  Network  prc^ams  don't 
groduce  any  of  them.  They  look  at  thousands  of  prc^ram  ideas.  The 
bmmission  pilots,  they'll  finance  that  entire  process. 

We,  in  prime  time,  for  example — and  this  is  true  for  fill  three 
networks — buy  most  of  what  you  see  on  the  air  in  the  evening  from 
other  suppliers.  Motion  picture  studios,  the  smaller  studios,  the 
Norman  Lears,  the  Mary  Tyler  Moores,  we  buy  those  programs 
from  outside  producers  and  then  transmit  them  to  our  affiliated 
Btatdons  who,  in  turn,  provide  them  for  the  public. 

So,  in  terms  of  the  core,  it  functions  in  one  way  to  bring  in  from 
the  creative  community,  from  hundreds  of  sources,  program  ideas 
and  program  formats  and  pn^Euning,  and,  at  the  other  end,  dis- 
tributed to — each  of  the  networks  have  200  affiliates,  approximate- 
ly; in  turn,  they  broadcast  that  to  the  local  community  because 
tbiey  find  it  what  their  audiences  want.  So  that  there  is  diversity,  if 
you  will,  at  both  ends  of  the  core  that  the  networks  represent. 

Senator  ScHMrrr.  Senator  Pressler. 

Senator  Pressler.  Yes;  I'd  like  to  follow  up  on  some  of  those 
questions  on  diversity. 

I  introduced  an  amendment  which  would  ban  all  newspaper/ 
broadcasters  cross-ownership  in  the  same  location.  Thus  far,  I  nave 
no  provision  for  grandfathering.  I  haven't  introduced  it  as  a  formal 
amendment  on  the  Senate  floor.  We're  still  working  on  it. 

But  would  you  comment  on  this  approach? 

Mr.  Dunham.  Senator,  I  think  the  trend  in  the  marketplace — 
and  I  certainly  wouldn't  suggest  that  part  or  all  of  that  trend  goes 
beyond  the  marketplace.  It  may  be  the  result  of  owners  seeing  the 
concern  on  the  part  of  the  Commission,  in  the  courts,  on  the  part 
of  Senators  ana  Congressmen,  like  yourself,  who  are  concerned 
about  what  that  may  mean  for  the  flow  of  information. 

The  fact  is,  as  I  understand  it,  in  the  early  1970's,  when  the  FCC 
started  their  inquiry,  there  was,  I  think  about  90  examples  of 
crossover  shipping  in  the  same  market  newspapers  and  television. 
Today,  there's  about  35. 

So  the  trend,  I  have  to  conclude,  that  is  not  toward  an  increase 
in  that  kind  of  cross-ownership,  but  the  operation. 

I  think  the  FCC  approach,  although  it  s  a  matter  of  considerable 
debate,  did  represent  a  sound  bcdance.  That  is,  it  said  there  may  be 
circumstance  where  there  just  is  too  much  within  one  market. 

But,  as  the  Supreme  Court  pointed  out,  beyond  that,  this  case  I 
don't  believe  really  has  been  made  so  clear  that  you  would  see,  if 
you  own  a  newspaper,  the  kind  of  commitment  and  dedication  emd 
mvestment  that  management  or  ownership  will  bring  to  a  newspa- 
per isn't  welcome  in  broadcasting — I  think  just  the  opposite. 
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I  think  the  kind  of  people  who  are  good  journalists  in  newspaper 
and  the  print  media,  by  and  large,  make  very,  very  good  broadcast- 
ers, particularly  in  the  field  of  joumcdism.  Tliere  are  times,  week 
in  eind  week  out,  when  you  have  to  allocate  the  resources,  as  a 
practical  matter,  that  are  available  to  you.  That's  when  it  really 
counts. 

The  people  long  to  return,  to  believe  in  the  tendency  of  journal- 
ism, I  think,  to  my  view,  in  all  events  is  a  very  sound  judgment 
like  that. 

So,  I  would  hate  to  see  a  newspaper  ownership  marred  fnnn 
owning  television  stations,  or  conversely.  And  I  think  the  Supreme 
Court  conclusion  says,  yes,  this  is  certainly  something  you  should 
watch. 

But  on  the  facts,  as  we  see  them  now,  we  think  the  Commission 
came  out  in  a  rather  rational  way. 

There  have  been  benefits  from  the  cost  ownership,  but  in  the 
future  that's  something  different.  Even  the  Commission  has  ad- 
dressed that,  also. 

This  is  the  second  time  I've  sounded  sort  of  pro^mmission.  But, 
believe  me,  it  does  not  come  naturally. 

I  think  their  approach  has  been  to  recc^nize  that. 

Senator  Schmitt.  Pretend  it's  Christmas. 

Mr.  Dunham.  All  right. 

For  example,  their  multiple  ownership  rules  are  very  strict.  I 
don't  know  of  any  industry  in  the  country  where  you  have  a 
regulation  by  an  oversight  agency  that,  for  example,  confines  the 
ownership  of  television  by  one  entity  to  0.7  percent  of  the  total, 
which  is  the  current  FCC  rule. 

You're  confined  to  five  V's  and  seven,  including  U's.  So,  there 
are  very  strict  rules  in  terms  of  how  much  any  one  entity  can  own 
television. 

I  guess  the  conclusion  is,  I  think,  the  Supreme  Court's  sense  of  it 
is  a  sound  one,  and  I  think  the  trend  is  toward  less. 

Mr.  Brown.  Senator  Pressler,  since  this  trend  has  been  positive, 
I  feel  we  oiaght  to  complete,  doing  what  your  Eunendment  proposes. 
I  think  to  bar  that  croes-ownership,  I  think  it's  in  the  public 
interest.  It  is  a  sound  move.  I  think  it  is  not  a  move,  since  we're 
down  to  35  now,  that  would  be  terribly  disruptive;  and  I  believe 
that  would  be  a  measure  that  we  would  certainly  support. 

Mr.  Geller.  When  I  speak,  and  I  ought  to  disclose  I  was  on  the 
other  side,  as  one  of  the  losers  in  the  Supreme  Court,  so  I  do  speak 
from  a  prejudiced  point  of  view.  This  is  not  an  NTIA  or  Commis- 
sion point  of  view.  I  would  support  the  eimendment. 

The  FCC  looked  to  have  two  AM's  in  the  same  town.  The  AM 
was  BO  important,  the  Commission  said:  "No.  That  is  a  bad  thing. 
We  were  going  to  require  divestiture." 

They  did  that  in  1944. 

When  you  look  at  TV  and  radio,  you  have  the  equivalent  of 
owning  two  TV's  in  the  same  town.  That's  where  people  get  their 
news.  Both  are  in  short  supply. 

I  E^ree  with  Mr.  Dunham,  the  trend  is  moving  in  that  direction. 
I  think  it  is  so  wrong  for  one  person  to  own  two  TV  stations  or 
what  is  the  equivalent  of  newspaper  and  TV  in  the  same  town. 
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I  say,  over  a  very  orderly  period  of  time,  5  years  require  a 
divestiture.  It  can  be  done.  It's  done — it's  not  saying  they  can't  be 
in  the  business.  They  can  be  in  the  business,  just  as  the  Detroit 
News  and  the  Washington  Post  are  stilt  in  the  business. 

The  only  thing  is  they  are  not  in  the  business  in  the  same  town. 

That — this  diversity,  the  information  coming  to  the  people — and 
I  think  that  serves  the  public  interest  markedly. 

Senator  Pressler.  Mr.  Brown,  you  testified  that  deregulation  will 
reduce  minority  access  to  the  media.  What  steps  are  needed  to 
insure  open  access  and  diversity? 

Let  me  say  that  I've  been  quite  concerned  about  the  age  of 
conglomerates.  It  seems  to  me  that  the  opportunities  for  the  small 
businessman  in  the  electronic  media  field  are  probably  decreasing. 

As  a  member  of  the  small  business  committee,  I  guess  that's  true 
all  across  the  board.  Maybe  it's  a  change  in  our  economy  that's  just 
irreversible. 

I  don't  necessarily  agree  with  that.  You  can  make  a  good  living 
without  owning  targe  numbers  of  stations. 

You  feel  that  deregulation  will  reduce  minority  access? 

What  positive  steps  can  we  take? 

Mr.  Brown.  Well,  Senator,  I  think  there  are  basically  two  ques- 
tions here.  In  some  respects,  they  are  separate  questions.  One  is 
increasing  minority  ownership,  which  we  think  is  crucial.  And  the 
other  is  increasing  minority  access,  as  a  separate  issue,  which  has 
to  do  with  response  to  public  concerns  to  the  minority  community. 

It  seems  to  me,  as  in  many  areas,  just  when  the  minority  com- 
munity learns  the  rules  and  learns  how  to  play  the  game,  we 
change  the  rules. 

Now,  what  has  happened  is  that  there  heis  just  begun  to  be  an 
understanding  of  how  to  use  the  entertainment  process  and  process 
of  changing  licenses  at  renewal  time  and  whatnot  effectively. 
That's  been  a  process  that  has  jiist  begun  to  be  used  just  over  the 
last  5  or  6  years. 

I  think  we  have  seen  a  significant  increase  in  minority  employ- 
ment at  radio  and  TV  stations.  We've  seen  an  increase  in  minority 
programing,  or  programing  directed  to  the  minority  community. 

I  think  it  has  been  because  of  the  fact  that  the  minority  commu- 
nity has  finally  learned  how  to  use  the  existing  rules  and  regula- 
tions— in  effect,  the  existing  process  to  its  benefit. 

That  progress  has  been  slow.  It  has  been,  in  many  respects, 
imsatisfactory.  I  think  it  is  beginning  to  take  shape  and  form  in  a 
positive  manner. 

The  area  of  minority  ownership  is  what  Senator  Schmitt  and  I 
had  some  discussion  a  few  minutes  ago  about.  I  do  believe  there 
needs  to  be  some  provisions,  not  only  in  amendments  to  this  partic- 
ulfir  legislation,  but  also  in  the  smalt  business  area  as  welt,  to 
fissure  that  in  this  crucifil,  far-reaching  area  of  broadcasting,  that 
we  are  able  to  encourage  and  insure  a  greater  minority  participat- 
ing that  has  to  do  with  capital  formation,  has  to  do  with  technical 
assistance  to  minority  businesses.  It  has  to  do  with  really  making  a 
special  eflbrt  in  this  area  of  great  importance  to  assure  minority 
ownership. 

I  think  most  e^ee  this  is  important.  Most  agree  that  it  is  one 
way  to  get  at  the  access  problem,  one  way  to  reassure  a  large 
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segment  of  the  public  that  it's  views  and  interests  are  bein^  repre- 
sented. 

And  I  think  if  we  do  acknowledge  that  fact,  then  we  do  need 
some  special  provisions,  maybe  some  special  amendments,  as  long 
as  we're  providing  amendments  in  this  process,  to  take  steps  to 
provide  that  kind  of  assurance. 

As  you  know,  there  was  a  number  of  challenges  to  other  new 
provisions  in  this  area.  So  I  think  we  want  to  look  at  the  constitu- 
tional challenges.  That  is,  we  want  to  look  closely  at  steps  we   , 
would  recommend  as  far  as  insuring  inclusion. 

But  this  is  a  matter  we  would  be  glad  to  work  with  you  and 
other  members  of  the  committee  on  in  trying  to  shape. 

Senator  Pressler.  Does  anybody  else  have  a  comment  on  that 
question? 

Mr.  Geller.  I  would  urge  continuation  of  BEO  requirements 
since  they  are  neutral  content,  and  they  do,  in  effect,  afford  access. 
We  would  suggest  to  you  that  you  make  the  Bakke  finding  in  the 
legislation,  that  you  find  that  it  is  necessary  to  promote  the  minor 
ity  ownership,  that  this  then  could  be  implemented  by  the  FCC. 

We  would  suggest  also,  while  you  get  rid  of  the  comparative 
hearing,  it  has  been  horror.  It's  stultifying.  It's  a  waste  of  time.  It 
just  puts  money  in  communication  lawyers'  pockets. 

You  have  instituted  just  a  lottery  in  S.  622,  and  we  think  that's  a 
mistake.  If  you  just  have  a  lottery,  if  you  deducted  the  change  of 
minority,  they  will  lose  out. 

What  you  ought  to  do  is  go  to  the  Employee  Review  Board.  That 
would  take  in  account  the  Bakke  finding,  and  can  move  to  imple- 
ment that  in  that  way. 

There  are  other  su^estions  we  have  made,  some  of  them  quite 
strong. 

One  of  them,  I  won't  repeat,  is  to  get  rid  of  the  public  trustee 
notion,  institute  a  spectrum  fee,  and  use  part  of  the  money  to  fund 
minority  ownership  directly. 

We  think  that's  the  most  sensible  way  to  achieve  a  go£il.  I've 
been  over  that  several  times,  and  I  won't  go  over  that  fmy  more. 

Senator  Pressler.  I  have  one  final  question.  If  we're  running  out 
of  time,  we  can  submit  it  for  the  record. 

This  is  addressed  to  Mr.  Dunham,  and  the  panel.  The  future  of 
the  program  supply  industry  is  uncertain  with  the  success  and 
growth  of  the  new  table  systems  and  satellite  transmission.  Isn't  it 
possible  that  the  program  supply  field  will  grow  to  a  level  where 
the  networks  won't  have  such  a  lock? 

I  think  its  been  discussed  in  some  of  the  testimony.  Maybe  we 
could  have  a  very  brief  response. 

I  want  to  thank  the  witnesses  at  this  point. 

This  is  my  last  question. 

Mr.  Dunham.  Very  briefly,  I  think  the  suppliers  have  been  emin* 
ently  successful  in  selling  their  products  to  network  television. 
They  require,  just  as  the  network  does,  a  certain  economy  of  scale. 

So,  their  performance,  just  to  give  you  one  measure —  that's  not 
the  only  measure — if  you  look  at  the  return  of  sales  on  the  pro- 
gram suppliers  today,  the  motion  picture  studio  has — and  others — 
up  around  14,  15  percent  return  on  SEiles.  And  the  networks  are  at 
11  percent. 
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That  tells  you  something  about  the  relative  strengths  of  the  two 
organizations,  two  groups  of  organizations.  So  that  really,  when 
broadcasters  whose  return  on  sales  before  taxes  is  the  same  at 
A.T.  &  T.,  after  taxes,  where  we  finance,  if  you  will,  your  program 
suppliers,  we  take  theirs.  We  provide  the  money  up  front. 

If  the  program  fails,  we  have  to  buy  it  out  and  replace  it  with  a 
new  one. 

So  that  the  phrase  "deadlock,"  it  seems  to  me,  may  only  reflect 
the  fact  that  we  are  major  buyers  of  what  the  motion  picture 
studios  and  program  suppliers  provide.  I  don't  sense  in  any  way,  in 
fact,  despite  the  rhetoric  on  both  sides — and  there  is  a  great  deal  of 
it — that  the  program  suppliers  are  in  that  much  trouble. 

I  do  think  that  if  any  trouble  at  all,  I  think  cable,  if  it  were  to 
have  a  rather  standard  obligation  to  pay  for  programs,  to  contrib^ 
ute  the  creative  community,  where  I  think  the  other  new  forms  of 
prt^am  distribution  that  are  on  the  horizon  and  approaching 
rapidly,  which  we  welcome — we  think  they're  a  good  thing — I  think 
that  will  enable — and  1  agree — enable  the  program  suppliers  to 
tailor  their  product  in  much  more  specific  ways. 

I  think  that  will  benefit  us  all.  1  think  the  more  innovation,  the 
more  attractive  programing,  the  more  viewer  interest — if  you  will, 
we  can  have  the  program,  the  different  kinds  of  interest — the 
better. 

I  think  that's  best  for  broadcasting.  But,  above  all,  the  public 
benefits  the  most. 

Senator  Pressler.  Thank  you  very  much. 

Senator  Schmitt.  Mr.  Dunham,  one  final  question  for  a  brief 
answer — what  is  NBC's  position  on  the  spectrum  fee? 

Mr.  Dunham.  We  have  had  a  great  deal  of  trouble  with  the 
spectrum  fee.  As  you  may  know,  we  have  also  taken  the  view— and 
we  take  it  here,  and  we  are  perfectly  prepared  to  pay  for  the  cost 
of  regulation — the  amount  that  government  spends,  if  you  will,  to 
do  the  allocation  process,  to  provide  the  kind  of  oversight  of  the 
technological   sort — for  that   matter,   the   regulation   that   is   now 

firovided  from  terms  of  programs.  It  is  a  program  content  and  the 
ike — the  license  renewal  process,  the  ascertainment  process. 

Beyond  that,  however,  I  think  we  move  into  very  different  con- 
siderations. 

First,  we,  of  course,  don't  see  the  spectrum  as  a  resource  dimin- 
ished by  what  the  broadcasters  provide.  In  our  view,  at  least,  the 
broadcasters  add  to  the  value  of  the  8j)ectrum.  We  provide  a  pro- 
gram service.  There  is  a  great  silence  there  until  that  signal  goes 
out,  and  then  the  public  gets  the  entertainment  program,  the 
Bports  program,  the  news  program,  which  requires  a  great  invest- 
ment on  the  part  of  the  broadcasters. 

So  that  the  public,  in  our  view,  benefits  from  the  value,  added  by 
the  use,  which  is  provided  by  the  program  service. 

Say  then — well,  in  return  for  the  broadcaster's  adding  that  value, 
that  program  service  were  going  to  levy  a  fee,  it  is  hard  for  us  to 
see  the  rationale.  I'm  not  sure  that  is  the  point  of  money,  if  you 
will,  but  it's  hard  for  us  to  see  the  rationale. 

First  of  all,  unlike  other  government  ownership  or  property, 
unlike  other  depletionary  resources,  that  is  not  this  kind  of  situa- 
tion. 
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So  we  don't  think  that  rationcile  works. 

If  you  move  to  a  position  that  says  the  Government  owns  the 
spectrum,  then  it  seems  to  me  we're  in  a  totally  different  position, 
certainly  in  terms  of — in  general,  international  view  of  the  spec- 
trum on  the  airways. 

Most  countries,  so  far,  have  not  claimed  ownership  of  the  spec- 
trum and  the  airways. 

If  all  countries  were  to  claim  ownership  of  the  spectrum  and  the 
airways,  that  would  obviously  create  great  problems  for  one  of  the 
great  promises  that  technology  now  holds  for  us  all  in  satellite 
distribution. 

We  have  satellites  parked  over  the  equator;  and  if  ownership 
rights  were  asserted  by  those  countries,  they  could  give  us  all  a 
great  deal  of  difficulty. 

Senator  ScHMnr.  Mr.  Dunham,  they  are  about  to  do  that,  I  think 
this  fall,  at  Geneva. 

Mr.  Geller,  could  you  comment  on  the  spectrum  fee? 

Mr.  Geller.  We  support  the  motion  of  a  spectrum  fee,  not  just  to 
recover  costs.  The  sii^ctrum  fee  can  be  a  useful  device  m  the 
broadcast  area. 

1  say  we  have  supported  a  notion  of  it  in  lieu  of  the  public 
trustee  concept,  beginning  first  in  radio.  The  way  radio  has  been 
allocated,  the  government  controls  access  to  it.  It's  necessary  to  do 
it.  It  puts  one  person  on  1190  kilocycles  and  keeps  everybody  off. 
It's  done  on  the  service.  We  think  that  hasn't  worked.  It's  been 
ineffective,  and  we  think  it  has  large  first  amendment  problems. 

We  would  relieve  the  person  of  that  fate,  since  you  are  no  longer 
a  public  trustee,  and  you  are  substituting  on  it,  we  want  you  to 
make  a  contribution.  'The  contribution  should  be  a  reasonable  one. 

The  way  to  do  it  would  be  auction,  but  we  understand  that's 
infeasible. 

Since  you  can't  go  to  auction,  you  have  to  strike  something  that 
is  reasonable.  Whatever  it  is  would  have  to  be  within  the  ballpark, 
and  we  think  S.  611  has  figures  within  the  betllpitrk. 

You  would  then  take  those  moneys  to  accomplish  the  goals  you 
set  out  to  do  in  the  area  of  public  trustee. 

We  can  go  over  those  gc^s — local  progreims,  informational  pro- 
graming, minority  ownership,  whatever  commerce  deems,  and  it 
will  change  over  the  years,  but  it  is  that  position  that  we  think 
would  best  serve  the  public  interest,  to  use  a  term  that  has  been 
banged  around  here  a  good  deed. 

Senator  Schmitt.  Mr.  Brown. 

Mr.  Brown,  We  would  support  spectrum  fee. 

Senator  ScHMrrr.  I  want  to  thank  you  gentlemen  for  those  and 
other  comments  in  your  testimony. 

I  would  just  say,  I'm  still  waitmg  to  see  how  you  implement  all 
those  good  things  that  would  come  from  the  spectrum  fee,  and  how 
you  determine  its  value,  and  how  you  impose  it  equitably  on  a 
resource  that  is  expanding,  namely  the  spectrum. 

So,  I  thank  you  again,  and  we'll  call  our  next  panel. 

Benjamin  J.  Friedland,  who  is  with  the  Special  Radio  Industry 
Radio  Service  Association;  Mr.  James  H.  Baker,  executive  vice 
president,  Forest  Industries  Telecommunications;  Mr.  Carlos  Rc^ 
erts.  Chief,  Safety  and  Special  Radio  Services  Bureau  of  the  FCC; 
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Mr.  Herbert  L.  Massie,  Communication  and  Signal  Section,  the 
Association  of  American  Railroads;  Mr.  Val  J.  Williams,  president. 
National  Association  of  Business  and  Educational  Radio,  Inc. 

That's  five  chairs. 

The  rules  of  the  game  are  that  you  have  10  minutes.  If  you  have 
more  testimony  than  that,  you  may  summarize  and  submit  it  for 
the  record. 

The  yellow  light  will  give  you  1  minute  to  go. 

Mr.  Friedland,  would  you  begin,  please? 

STATEMENTS  OF  BENJAMIN  J.  FRIEDLAND,  ON  BEHALF  OF 
THE  SPECIAL  INDUSTRIAL  RADIO  ASSOCIATION.  INC.;  JAMES 
H.  BAKER,  EXECUTIVE  VICE  PRESIDENT,  FOREST  INDUS- 
TRIES TELECOMMUNICATIONS;  CARLOS  ROBERTS,  CHIEF, 
SAFETY  AND  SPECIAL  RADIO  SERVICES  BUREAU,  FEDERAL 
COMMUNICATIONS  COMMISSION;  HERBERT  L.  MASSIE,  ON 
BEHALF  OF  COMMUNICATION  AND  SIGNAL  SECTION,  ASSOCI- 
ATION OF  AMERICAN  RAILROADS;  AND  VAL  J.  WILLIAMS, 
PRESIDENT,  NATIONAL  ASSOCIATION  OF  BUSINESS  AND  EDU- 
CATIONAL RADIO,  INC. 

Mr.  Fhiedland.  My  nsime  is  Benjamin  J.  Friedland,  and  I  emi  a 
member  of  the  board  of  directors  of  the  Special  Industrial  Radio 
Service  Association,  Inc. 

We  appreciate  the  opportunity  to  submit  our  views  on  both  S. 
611  and  S.  622  for  the  record. 

SIRSA  is  a  national,  nonprofit  association  of  two-way  land 
mobile  radio  communication  users  who  are  licensed  to  operate 
mobile  radio  systems  in  the  FCC's  Special  Industrial  Radio  Service; 
a  distinct  classification  of  industrial  radio  users  that  now  encom- 
passes more  than  45,000  licensed  radio  systems. 

These  systems  are  utilized  in  such  diverse  activities  as  heavy 
construction,  including  utility  systems,  agricultural  production  and 
services,  petroleum  services,  the  delivery  of  concrete  and  hot  as- 
phalt, the  delivery  of  fuels  to  consumers  and  those  engaged  in 
mining. 

SIRSA  is  the  recognized  frequency  advisory  committee  for  the 
Special  Industrial  Radio  Service  for  frequencies  below  806  mega- 
hertz. 
Senator  Schmitt.  Could  I  interrupt  just  for  a  moment? 
Unless  I'm  mistaken,  this  panel  represents,  with  respect  to  the 
use  of  frequencies,  more  individual  users  than  all  the  other  hear- 
ings we  had  combined;  would  you  gentlemen  go  along  with  that? 
Mr.  Friedland.  I  believe  so. 
Senator  Schmitt.  Please  continue. 

Mr.  Friedland.  Since  we  are  a  mobile  service  whose  users  own 
and  operate  both  land  and  mobile  stations  that  were  adequately 
defin^  in  section  101  of  Senator  HoUing's  bill,  this  testimony  will 
concern  only  those  portions  of  S.  611  and  S.  622  addressing  land 
mobile  spectrum  memagement  issues. 

SIRSA  agrees  with  the  provisions  found  in  section  106(a)  of  S. 
611  in  that  land  mobile  radio  users  do  indeed  receive  a  beneflt 
when  issued  a  license  by  the  FCC  to  operate  radio  communication 
facilities. 
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Obviously,  these  benefits  are  economic  in  nature,  with  both  man- 
power and  energy  savings  realized— in  addition  to  the  overriding 
contribution  of  mobile  radio  to  safety  objectives. 

From  a  fundamental  economic  standpoint,  however,  the  use  of 
the  radio  spectrum  is  not  denied  the  public,  nor  is  the  resource 
exhausted  like  minerals  and  other  national  resources. 

Electromagnetic  radio  spectrum  is  not  destroyed  through  its  use. 
It  is  available  to  any  member  of  the  public  at  large  and  may  be 
endlessly  reused. 

Therefore,  SIRSA  seriously  questions  the  need  to  institute  a 
public  resource  fee  program  based  on  the  principle  that  licensees 
receive  "benefits  •  •  •  above  and  beyond  those  accruing  to  the 
public  at  large." 

The  public  at  large  directly  benefits  from  land  mobile  spectrum 
utilization  through  the  attainment  of  safety  objectives  and  business 
economies  that  for  competitive  reasons  are  passed  along  to  consum- 
ers in  the  form  of  reduced  costs  for  goods  and  services. 

In  a  similar  manner  then,  it  would  be  anticipated  that  the  addi- 
tional inflationary  costs  created  by  a  spectrum  resource  fee  pro- 
gram would  pass  to  consumers,  or  the  public  at  large,  as  well. 

The  application  of  a  spectrum  resource  fee  program  to  encourage 
the  efficient  use  of  the  radio  spectrum  poses  difficult  theoretical 
and  administrative  problems. 

For  instance,  SIRSA  seriously  questions  the  effect  that  an  eco- 
nomic fee  incentive  program  will  have  if  a  major  segment  of  users 
are  excluded  as  proposed  in  section  106(aKl)  which  exempts  Uie 
Government,  quasi-governmental,  public,  and  other  users  of  the 
spectrum  from  paying  the  spectrum  resource  fee. 

In  other  words,  the  reliability  of  an  economically  based  spectrum 
management  program  which  excludes  significant  players  is  ques- 
tionable at  best. 

Furthermore,  land  mobile  licensees  use  their  communication 
facilities  as  an  adjunct  to  their  regular  commercial  pursuits  for 
greater  safety  and  operational  efficiency;  and,  consequently,  they 
do  not  derive  income  directly  from  the  use  of  radio  facUities. 

Therefore,  we  believe  that  the  implementation  of  a  spectrum 
resource  fee  which  is  designed  to  economically  force  spectrum  effi- 
ciency will  not  withstand  close  examination  because  land  mobile 
spectrum  utilization  simply  does  not  occur  in  a  pure  theoretical 
economic  environment  where  marketplace  forces  can  effectively 
supersede  the  FCC's  spectrum  management  responsibilities. 

Additionally,  insofar  as  section  106  is  concerned,  the  application 
of  a  spectrum  resource  fee  for  land  mobile  economic  spectrum 
man£^ement  purposes  will  be  extremely  difficult  to  administer  and 
apply  in  an  equitable  manner. 

For  example,  provisions  in  section  106  instruct  the  Commission 
to  take  into  consideration  the  amount  and  nature  of  the  frequency 
used  when  establishing  a  fee  schedule  for  what  is  termed  "non- 
broadcast"  commercial  users. 

Assuming  that  this  applies  to  land  mobile  radio  users,  special 
industrial  users  operate  on  frequencies  7.5,  15,  20,  and  25  kHz  in 
width. 

These  frequencies  are  used  for  both  data  and  voice  tremsmissions, 
and  may  be  simplex,  duplex,  or  other  modes  of  utilization. 
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Should  a  licensee  operating  on  a  20  kHz  AM  channel  with  10 
mobile  units  pay  more  in  spectrum  charges  than  a  user  operating 
on  a  15  kHz  FM  channel  with  10  mobile  units  as  well? 

We  submit  that  it  would  not  be  fair  to  do  so  for  obvious  oper- 
ational diflerences. 

In  the  special  industrial  radio  service,  there  are  only  a  handful 
of  licensees  who,  due  to  existing  Commission  regulations,  are  able 
to  operate  radio  systems  on  an  exclusive  basis. 

The  other  99.9  percent  operate  facilities  on  a  shared  basis  with 
anywhere  from  1  to  30  other  users  within  a  50-mile  radius  of  their 
transmitter  locations  with  new  co-channel  neighbors  being  added 
on  a  regular  basis. 

Therefore,  the  concept  of  basing  a  fee  on  the  exclusivity  of  each 
licensee's  use  seems  highly  inapplicable  to  land  mobile  radio. 

Furthermore,  calculating  the  geographic  area  with  which  the 
licensee  is  permitted  to  operate  is  another  method  of  assessing  fair 
market  values  that  cannot  be  readily  applied  to  land  mobile  users. 

There  are  simply  too  many  permutations  that  develop  due  to 
geographic  terrain,  equipment  design,  business  activities,  frequency 
bands,  urban  versus  rural  locations,  and  other  factors. 

The  issue  of  instituting  a  public  resource  fee  program  for  electro- 
magnetic spectrum  is  clearly  in  keeping  with  the  times  and  one 
with  mEiny  proponents. 

We  believe,  however,  that  our  adamant  views  against  this  appli- 
cation of  land  mobile  users  is  based  on  sound  principles  and  would 
receive  substantial  support  by  SIRSA's  13,000  constituent  members. 

In  fact,  some  of  their  views  on  this  very  subject  were  clearly 
expressed  in  response  to  a  recent  SIRSA  survey  that  attempted  to 
measure  satisfaction  levels  of  special  industrial  radio  systems  by 
mefuis  of  an  arbitrary  monetary  value  scheme. 

Although  we  did  not  ask  for  their  written  views,  many  respond- 
ents did  so.  One  member  stated:  "[Our  radio  system]  is  worth  a  lot 
to  my  business  *  *  *  but  I  have  enough  Government  to  put  up  with 
now.  I  would  rather  just  lose  my  radio  license." 

Another  remarked,  "channel  auctions  will  eliminate  small  users, 
because  they  would  be  outbid  by  large  users.  We  oppose  the  princi- 
ple of  chemnel  use  fees  •  •  •  " 

Another  stated:  "The  use  [of  our  radio  system]  is  a  privil^e,  but 
I  don't  see  why  there  should  be  any  payment  for  its  use.  I  under- 
stand the  need  and  requirement  for  costs  associated  with  radio 
registration,  but  feel  that  to  even  consider  paying  for  the  use  of  the 
airways  is  incorrect." 

Another  simply  wrote:  "I  pay  the  Government  enough  as  it  is." 

SIRSA  supports  the  provisions  found  in  section  101  of  S.  622  that 
would  create  a  new  basis  under  which  the  Commission  could  insti- 
tute a  fee  progreim  to  recover  its  operating  expenses.  As  we  have 
previously  submitted  to  the  Commission,  we  assume  that  it  can 
reasonably  identify  all  of  its  costs,  and  that  it  can  develop  a  propos- 
al designed  to  provide  for  the  reimbursement  of  those  sums  on  a 
basis  that  wiU  be  equitable  to  all  of  the  parties  who  employ  the 
Commission's  services  r^ardless  of  whether  they  involve  the  issu- 
ance of  licenses  or  other  regulatory  activities. 

SmSA  supports  the  provisions  found  in  title  V  of  S.  611  that 
would  create  a  National  Commission  on  Spectrum  Management — 
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NCSM — that  would  issue,  after  18  months  of  investigations,  a  rec- 
ommendation detailing  appropriate  administrative  and  l^islative 
actions  necessary  to  improve  the  allocation,  assignment,  and  au- 
thorization of  use  of  the  electromagnetic  frequency  spectrum. 

SIRSA  would  anticipate  participating  through  the  submission  of 
its  views  on  various  issues  that  NCSM  would  be  investigating  and 
would  further  anticipate  that  positive  changes  would  take  pleice  for 
both  the  public  and  regulatory  institutions. 

We  would  expect,  however,  that  the  National  Commission  on 
Spectrum  Maneigement  would  perform  in  an  advisory  capacity 
only,  and  that  hopefully  it  would  accomplish  its  stated  functions 
within  its  given  l8-month  life. 

We  support  the  provisions  found  under  section  336  of  S.  622,  in 
that  the  activities  and  benefits  provided  by  non-Federal  Govern- 
ment coordinating  committees,  such  as  SIRSA,  would  be  formally 
recognized. 

This  recognition  of  frequency  advisory  committees  can  be  sub- 
stantiated in  both  economic  and  administrative  contributions  to 
the  public. 

In  terms  of  administrative  contributions,  because  of  their  posi- 
tion as  intermediaries  between  the  government,  applicant/licens- 
ees, and  equipment  manufacturers,  frequency  advisory  committees 
are  in  a  position  to  provide  essential  information  to  the  FCC  in 
order  to  assist  in  the  maintenemce  of  accurate  licensee  data  infor- 
mation. 

In  addition  to  this  spectrum  use  information,  fl-equency  advisory 
committees  are  also  in  a  position  to  mediate  compatibility,  interfer- 
ence, and  other  problems  which  may  develop  eunong  various  par- 
ties involved  in  the  frequency  assignment  process. 

Ekxinomically,  SIRSA  submits  that  it  is  highly  unlikely  that  the 
FCC  will  be  appropriated  both  budget  and  manpower  resources 
necessary  to  efliciently  discharge  on  a  national  basis  a  full  land 
mobile  frequency  selection  and  assignment  progrsim. 

If  additional  funds  were  made  available,  it  is  our  opinion  that 
they  would  be  better  allocated  toward  an  effort  to  reduce  license 
processing  delays. 

Senator,  I  do  have  more  lines,  so  I'd  tike  to  thank  you  and  the 
committee  for  letting  us  present  our  views. 

Senator  Schmitt.  Thank  you.  Your  complete  testimony  will  be 
included  in  the  record. 

Mr.  Friedland.  Thank  you. 

[The  statement  follows:] 

E  Spicial  Indubtiuai. 

The  Special  Industrial  Radio  Service  Association,  Inc.  (SIRSA)  appreciates  this 
opportunity  to  submit  its  views  on  both  the  "ComtnunicationB  Act  Amendments  of 
1979  (S.  611)"  and  the  "Telecommunications  Competition  and  Deregulation  Act  of 
1979(3.622)." 

SIRSA  is  a  national  nonprofit  association  of  two-way  land  mobile  radio  communi- 
cation users  who  are  licensed  to  operate  mobile  radio  systems  in  the  Federal 
Communication  Commission's  "Special  Industrial"  Radio  Service;  a  distinct  classifi- 
cation of  industrial  radio  users  that  now  encompasses  more  than  45,000  licensed 
radio  systems.  These  systems  are  utilized  in  such  diverse  activities  as  heavy  con- 
struction, including  utility  systems,  agricultural  production  and  services,  petroleum 
services,  the  delivery  of  concrete  and  hot  asphalt,  the  delivery  of  fuela  to  cmsumers 
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and  those  engaged  in  mining.  SIRSA  is  the  recognized  frequency  adviaory  committee 
for  the  Special  Industrial  Radio  Service  for  frequencies  below  806  MHi. 

Since  we  are  a  "mobile  service"  whose  users  own  and  operate  both  "land"  and 
"mobile"  stations  that  were  adequately  defined  in  Section  102  of  Senator  Holhng's 
bill,  this  testimony  will  concern  only  those  portions  of  S.  611  and  S.  622  addressing 
land  mobile  spectrum  management  issues. 

FUBUC   RBSOUKCE   FBBS 

SIRSA  agrees  with  the  provisions  found  in  Section  106(a]  of  S.  611,  in  that  land 
mobile  radio  users  do  indeed  receive  a  "benefit"  when  issued  a  license  by  the  FXX^  tc 
operate  radio  communication  facilities.  Obviously  these  benefits  are  economic  in 
nature,  with  both  manpower  and  energy  saving  realized— in  addition  to  the  overrid- 
ing contribution  of  mobile  radio  to  safety  objectives. 

From  a  fundamental  economic  standpoint,  however,  the  use  of  the  radio  spectrum 
is  not  denied  the  public,  nor  is  the  resource  exhausted  like  minerals  and  other 
national  resources.  Electromagnetic  radio  spectrum  is  not  destroyed  through  its  use. 
It  is  available  to  any  member  of  the  public  at  large  and  may  be  endlessly  reused. 
Therefore,  SIRSA  seriously  questions  the  need  to  inntitntp  n    'Pnhlir  Rhuiiiitv  Vof" 

En^ram  based  or  the  principle  that  licensees 
ej^nd  those  accruing  to  the  public  at  large." 

The  public  at  large  directly  benefits  from  land  mobile  spectrum  utilization 
through  the  attainment  of  safety  objectives  and  business  economies  that  for  compet- 
itive reasons,  are  passed  along  to  consumers  in  the  form  of  reduced  costs  for  ^oods 
and  services.  In  a  similar  manner  then,  it  would  be  anticipated  that  the  additional 
inflationary  costs  created  by  a  spectrum  resource  fee  prc^am  would  pass  to  con- 
sumers, or  the  public  at  large,  as  well. 

The  application  of  a  spectrum  resource  fee  program  in  order  to  encourage  the 
efficient  use  of  the  radio  spectrum  poses  difTicult  theoretical  and  administrative 

For  instance,  SIRSA  seriously  questions  the  effect  that  an  economic  fee  incentive 

frogram  will  have  if  a  m^or  segment  of  users  are  excluded  as  proposed  in  Section 
06<aXl)  which  exempts  the  government,  quasi-governmental,  public  and  other  users 
of  the  spectrum  from  paying  the  spectrum  resource  fee.  In  other  words,  the  reliabil- 
ity of  an  economically  based  spectrum  management  program  which  excludes  signifi- 
cant players  is  questionable  at  best. 

Furthermore,  land  mobile  licensees  use  their  communication  facilities  as  an  ad' 
junct  to  their  r^ular  commercial  pursuits  for  greater  safety  and  operational  effi- 
ciency; and,  consequently,  they  do  not  derive  income  directly  from  the  use  of  radio 
facilities.  Therefore,  we  believe  that  the  implementation  of  a  "spectrum  resource 
fee"  which  is  designed  to  economically  force  spectrum  efficiency  will  not  withstand 
close  examination  because  land  mobile  spectrum  utilization  simply  does  not  occur  in 
a  pure  theoretical  economic  environment  where  "marketplace"  forces  can  effective- 
ly supersede  the  FCC's  spectrum  management  responsibilities. 

Additionally,  insofar  as  Section  106  is  concerned,  the  application  of  a  spectrum 
resource  fee  for  land  mobile  economic  spectrum  management  purposes  will  be 
extremely  difficult  to  administer  and  apply  in  an  equitable  manner. 

For  example,  provisions  in  Section  106  instruct  the  Commission  to  take  into 
consideration  the  amount  and  nature  of  the  frequency  used  when  establishing  a  fee 
schedule  for  what  is  termed  "non -broadcast"  commercial  users.  Assuming  that  this 
applies  to  land  mobile  radio  users.  Special  Industrial  users  operate  on  frequencies 
7.5,  15,  20  and  25  kHz  in  width.  These  frequencies  are  used  for  both  data  and  voice 
transmissions,  and  may  be  simplex,  duplex  or  other  modes  of  utilization.  Should  a 
licensee  operating  on  a  20  kHz  AM  channel  with  10  mobile  units  pay  more  in 
spectrum  charges  than  a  user  operating  on  a  15  kHz  FM  channel  with  10  mobile 
units  as  well?  We  submit  that  it  would  not  be  fair  to  do  so  for  obvious  operational 
differences. 

In  the  Special  Industrial  Radio  Service,  there  are  only  a  handful  of  licensees  who, 
due  to  existing  Commission  regulations,  are  able  to  operate  radio  systems  on  an 
exclusive  basis.  The  other  99,9  percent  operate  facilities  on  a  shared  basis  with 
anywhere  from  one  to  thirty  other  users  within  a  50  mile  radius  of  their  transmitter 
locations  with  new  "co-channel"  neighbors  being  added  on  a  regular  basis.  There- 
fore, the  concept  of  basing  a  fee  on  the  exclusivity  of  each  licensee's  use  seems 
highly  inapplicable  to  land  mobile  radio. 

Furthermore,  calculating  the  geographic  area  within  which  the  licensee  is  permit- 
ted to  operate  is  another  method  of  assessing  "fair  market  values"  that  cannot  be 
readily  applied  to  land  mobile  users.  There  are  simply  too  many  permutations  that 
develop  due  to  geographic  terrain,  equipment  design,  business  activities,  frequency 
bends,  urban  versus  rural  locations  and  other  factors. 
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The  isaue  of  inatituting  a  public  resource  fee  program  for  electromagnetic  spec- 
trum is  clearly  in  keeping  with  the  times"  and  one  with  many  proponents.  We 
believe,  however,  that  our  adamant  views  against  this  application  of  land  mobile 
users  is  based  on  sound  principles  and  would  receive  substantial  support  by  SIRSA's 
13,000  constituent  members. 

In  fact,  some  of  their  views  on  this  very  subject  were  clearly  expressed  in  response 
to  a  recent  SIRSA  survey  that  attempted  to  measure  satisfaction  levels  of  Special 
Industrial  radio  systems  by  means  of  an  arbitrary  monetary  value  scheme.  Al- 
though we  did  not  ask  for  their  written  views,  many  respondents  did  so.  One 
member  stated,  "lOur  radio  system)  is  worth  a  lot  to  my  business  .  .  .  but  I  have 
enough  government  to  put  up  with  now.  I  would  rather  just  lose  my  radio  license." 
Another  remarked.  "Channel  auctions  will  eliminate  small  users  because  they 
would  be  outbid  by  large  users.  We  oppose  the  principle  of  channel  use  fees  .  .  . 
Another  stated,  "The  use  (of  our  radio  system)  is  a  privilege  but  1  don't  see  why 
there  should  be  any  payment  for  its  use.  I  understand  the  need  and  requirement  for 
costs  associated  with  radio  registration,  but  feel  that  to  even  consider  paying  for  the 
use  of  the  air  ways  is  incorrect."  Another  simply  wrote.  "I  pay  the  government 
enough  as  it  is." 

UCENSE    PROCESSING   COSTS   FEES 

SIRSA  supports  the  provisions  found  in  Section  101  of  S.  622  that  would  create  a 
new  basis  under  which  the  Commission  could  institute  a  fee  program  to  recover  its 
operating  expenses.  As  we  have  previously  submitted  to  the  Commission,  we  assume 
that  it  can  reasonably  identify  all  of  its  costs,  and  that  it  can  develop  a  proposal 
designed  to  provide  for  the  reimbursement  of  those  sums  on  a  basis  that  will  be 
equitable  to  all  of  the  parties  who  employ  the  Commission's  services  regardless  of 
whether  they  involve  the  issuance  of  licenses  or  other  regulatory  activities. 


SIRSA  supports  the  provisions  found  in  Title  V  of  S,  611  that  would  create  a 
National  Commission  on  Spectrum  Management  (NCSM)  that  would  issue,  afier 
eighteen  months  of  investigations,  a  recommendation  detailing  appropriate  adminis- 
trative and  legislative  actions  necessary  to  improve  the  allocation,  assignment  and 
authorization  of  use  of  the  electromagnetic  frequency  spectrum. 

SIRSA  would  anticipate  participating  through  the  submission  of  its  views  on 
B  that  the  NCSM  would  be  investigating  and  would  further  anticipate 
"  '  '  --'  -  -'ice  for  both  the  public  and  regulatory  institu- 
.  ,  . .  .  t  the  National  Commission  on  Spectrum  Man- 
agement would  perform  in  an  advisory  capacity  only,  and  that  hopefully  it  would 
accomplish  its  stated  functions  within  its  given  eighteen  month  life. 

ASSIGNMENT   Of   LAND    MOBILE    FREQUENCIES 

We  support  the  provisions  found  under  Section  336  of  S.  622,  in  that  the  activities 
and  benefits  provided  by  "non-federal  government  coordinating  committees",  such 
as  SIRSA,  would  be  formally  recognized.  This  recognition  of  frequency  advisory 
committees  can  be  substantiated  in  ooth  economic  and  administrative  contributions 
to  the  public. 

In  terms  of  administrative  contributions,  because  of  their  position  as  intermediate 
between  the  government,  applicant/ licensees  and  equipment  manufacturers,  fre- 
quency advisory  committees  are  in  a  position  to  provide  essential  information  to  the 
FIX  in  order  to  assist  in  the  maintenance  of  accurate  licensee  data  information.  In 
addition  to  this  spectrum  use  information,  frequency  advisory  committees  are  also 
in  a  position  to  mediate  compatibility,  interference  and  other  problems  which  may 
develop  among  various  parties  involved  in  the  frequency  assignment  process. 

Economically.  SIRSA  submits  that  it  is  highly  unlikely  that  the  FCC  will  be 
appropriated  both  budget  and  manpower  resources  necessary  to  eOiciently  discharge 
on  a  national  basis  a  full  land  mobile  frequency  selection  and  assignment  prosram. 
If  additional  funds  were  made  available,  it  is  our  opinion  that  they  would  be  better 
allocated  toward  an  effort  to  reduce  license  processing  delays. 

Concerning  Section  336(a),  we  recommend  that  clarifying  language  be  added  to 
make  it  clear  that  frequency  advisory  committees  such  as  SIRSA  issue  freauency 
recommendations  directly  to  applicants  and/or  licensees,  and  that  such  applicant 
and/or  licensees  have  the  option  of  conducting  individual  field  studies  in  lieu  of 
using  the  services  available  from  frequency  advisory  committees. 

In  r^ard  to  Section  336(c),  SIRSA  supports  the  provisions  that  in  effect  would 
assist  applicants  to  get  on  the  air  legally  as  quickly  as  possible.  We  would  prefer, 
however,  statutory  provisions  that  would  give  authority  to  the  Comminion  to  inati- 
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tut«  a  pro-am  to  automatically  grant  an  applicant  pennisaion  to  operate  radio 
facilities  without  authorization  only  when  necessary  to  meet  critical  license  process- 
ing periods.  Such  a  grant  could  be  in  the  form  of  a  special  t«mporarv  authority  now 
isBued  by  the  Commission.  The  major  advantages  of  this  approach  would  be  the 
Commission's  flexibility  to  tailor  a  temporary  license  processing  program  to  current 
license  processing  concfitions,  in  lieu  of  oeing  bound  by  a  given  time  constraint  such 
as  sixty  days. 

To  conclude  this  testimony,  we  thank  the  Communications  Subcommittee  of  the 
Senat«  Committee  on  Commerce,  Science,  and  Transportation  for  this  opportunity 
to  express  our  views  regarding  these  vital  legislative  proposals. 

[The  following  information  was  subsequently  received  for  the 
record:] 

Spbcial  Induotrial  Radio  Service  Association,  Inc., 

fioss/yn,  Va.,  June  S9.  1979. 
Hon.  HowAKD  W.  Cannon, 

Chairman,  Committee  on  Commerce,  Science,  and  Transportation 
U.S.  Senate,  Washington.  D.C. 

Dear  Senator  Cannon:  Enclosed  you  will  And  both  SlRSA's  supplemental  state- 
ments that  is  submitted  for  the  record.  The  supplemental  statement  is  in  response 
to  your  specific  letter  of  June  20.  1979  which  addressed  the  free  transferability  of 
land  mobile  licenses. 

You  will  also  find  attached  to  the  statement  the  letters  from  both  the  Associated 
General  Contractors  of  America,  and  the  National  Crushed  Stone  Association  which 
endorse  SlRSA's  statement  regarding  S.  611  and  S.  622.  If  appropriate  to  do  so,  we 
would  appreciate  the  record  reflecting  these  endoraements. 

We  again  thank  you  for  this  opportunity  to  participate  in  the  work  of  the  Senate 
Committee  on  Commerce,  Science  and  Transportation  on  these  important  telecom- 
munication legislative  issues.  Should  you,  the  members  of  the  Committee,  or  staff 
members  have  any  questions  regarding  SlRSA's  statements,  please  do  not  hesitate 
to  contact  us. 

Sincerely, 

Mark  E.  Crosby,  President. 

Enclosures. 

Supplemental  Remarks  for  the  Record 

In  response  to  your  specific  question  regarding  an  amendment  to  Section  310  of 
the  Communications  Act  of  1934,  SIRSA  sees  no  reason  why  it  would  be  necessary 
to  treat  land  mobile  license  applications  and  renewals  in  a  different  manner  than 
presently  prescribed  in  the  Act.  In  other  words,  no  specific  procedures  or  new 
proposals  were  offered  other  than  the  "free  transferability"  of  licenses  among  land 
mobile  radio  users.  If  the  fundamental  reason  for  such  a  proposed  difference  in 
handling  of  license  applications  is  to  permit  the  transfer  of  licenses  among  land 
mobile  users  only  without  prior  FCC  involvement,  we  would  not  support  the  pro- 
posed amendment  because  it  would  permit  the  FXX^  to  basically  "experiment"  with 
this  method  of  spectrum  management  quite  possibly  at  the  expense  of  the  land 
mobile  industry. 

In  response  to  question  2,  land  mobile  licenses  at  this  time  are  transferable.  What 
Mr.  Roberts  has  proposed,  however,  is  not  only  a  mechanism  whereby  such  transfers 
may  take  place  without  prior  FCC  notice,  but  additionallv.  where  users  would  be 
capable  of  ouying  or  selling  assigned  spectrum.  Although  tnis  may  be  advant^eous 
due  to  reduced  government  intervention  and  the  possibility  of  obtaining  relative 
"values"  of  frequency  spectrum,  the  pitfalls  would  far  outwe^h  any  potential  bene- 
fits. 

For  example,  no  direct  supervision  would  allow  out-of-eervice  (Special  Industrial 
to  Public  Safety)  frequency  transfers  to  occur  with  a  potential  decrease  in  "value"  to 
those  co«hannel  users  remaining  on  the  assiened  frequency.  A  great  many  of  these 
unr^utated  transfers  would  require  a  careful  review  anyway  to  ensure  that  techni- 
cal rule  regulations  are  adherM  to.  This  would  certainly  be  a  problem  below  950 
mHz.  For  example,  geographical  separation  standards  must  be  maintained  in  the 
bands  150-174  mHz  and  806-890  mHz. 

Additionally,  should  licensees  be  capable  of  "acquiring"  co-channel  users'  licenses 
at  a  price,  the  very  real  potential  of  hoarding  is  created.  With  shortages  of  land 
mc^Ue  spectrum  now.  we  do  not  believe  that  this  tactic  would  be  in  the  public 
interest  nor  is  it  sound  spectrum  management. 

Ofoviously,  a  more  serious  problem  that  may  develop  would  be  the  licensing  of 
systems  when  the  user's  sole  intent  at  the  outset  was  to  resell  his  authorization  at 
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an  inflated  price  that  re«ulta  from  the  shortage  created  by  thoae  who  intend  to 
"traffic"  in  iiceneea.  Such  Belf-«erving  actions  certainly  would  be  detrimental,  and 
obviously  not  in  the  public  interest. 

All  of  these  efforts  proposed  by  el 
agencies  are  designed  to  assist  them 
much  needed  objective.  Nevertheless,  we  fear  that  a  complete  reliance  on  economic 
fectora  will  result  in  the  failure  of  the  regulatory  agency  to  meet  vital  non-economic 
eJlocation  goals  that  deal  with  public  interest  objectives  such  as  safety  of  life  and 
property,  service  to  large  numbers  of  the  public,  and  promotion  of  competition. 
SII^A  believes  that  the  overall  goal  of  the  entire  spectrum  management  proceas  is 
to  ensure  that  the  ultimate  user  of  the  apecturm  is  the  one  who  utilizes  it  not  only 
to  provide  important  services  to  the  public,  but  also  to  promote  the  safety  of  life  and 
property.  SIRSA  believes  that  it  is  not  in  the  public  interest  nor  sound  spectrum 
management  to  assign  spectrum  to  those  to  whom  It  has  the  most  value  in  terms  of 
how  much  proUt  they  can  make  from  the  spectrum  itself. 

We  appreciate  this  opportunity  to  submit  these  supplemental  remarks  for  the 

The  Associated  General  Contractors  op  Ausrica, 

Washington,  D.a,  June  27, 1979.^ 
Hon.  Howard  W.  Cannon, 

Chairman,  Committee  on  Commerce,  Science,  and  Tronaportalion, 
U.S.  Senate,  Washington.  D.C 

Dear  Mr.  Chairman:  The  Associated  General  Contractors  of  America  represente 
more  than  30,000  firms  including  8,000  of  America's  leading  general  contracting 
firms  responsible  for  the  employment  of  3,500,000  plus  employees  performing  more 
than  80  percent  of  America  s  contract  construction  of  commercial  buildings,  high- 
waj^,  industrial  and  municipal  facilities. 

The  Associated  General  Contractors  of  America  is  a  member  association  of  the 
Special  Industrial  Radio  Service  Association  (SIRSA).  A  majority  of  our  members 
are  users  of  two-way  land  mobile  communications  who  are  licensed  to  operate 
mobile  systems  in  the  Federal  Communications  Commission's  "Special  Industrial" 
Radio  Service.  We  support  SIRSA's  efforts  on  behalf  of  users  of  two-way  radioe,  and 
we  endorse  SIRSA's  testimony  on  both  the  "Communications  Act  Amendmenta  of 
1979"  (S.  611)  and  the  "Telecommunications  Competition  and  Deregulation  Act  of 
1979 '  (S.  622)  which  addresses  those  portions  of^  the  legislation  relative  to  land 
mobile  spectrum  management  issues. 
Sincerely, 

Hubert  Bbattv, 
Executive  Director. 


National  Crushed  Stone  Association, 

Washington,  D.C.  June  S8. 1979. 
Hon.  HowARn  W.  Cannon, 

Chairman.  Committee  on  Commerce.  Science,  and  Transportation. 
U.S.  Senate.  Washington.  S.C. 

Dear  Senator  Cannon:  This  is  to  notify  you  that  the  National  Crushed  Stone 
Association  endorses  completely  the  full  statement  of  the  Special  Industrial  Radio 
Service  Association,  Inc.  that  is  submitted  for  the  record  in  regard  to  S.  611  and  S. 
622. 

Our  Association's  interest  with  the  issues  proposed  in  this  legislation  are  accu- 
rately reflected  in  their  statement,  especially  those  regardiiw  tne  "Spectnun  Re- 
source Fee"  proposal.  An  additional  "tax"  in  this  form  imposed  on  our  membership 
would  be  moet  inappropriate  during  these  times. 

Land  mobile  communication  facilities  are  essential  to  the  maintenance  of  safety 
objectives  and  business  economies  in  the  national  crushed  stone  industry,  and 
therefore,  we  do  appreciate  this  limited  opportunity  to  participate  in  the  proceed- 
ings of  your  Committee. 

NCSA's  member  companies  operate  over  800  stone  quarries  in  36  states.  These 
companies  produce  approximatelv  70  percent  of  the  crushed  atone  aggregate  used  in 
the  construction  of  America's  nighways.  airports,  and  other  major  construction 
projects. 

Sincerely, 

WiLUAM  L.  Carter,  President 


Senator  Schmitt.  Mr.  Baker. 
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Mr.  Baker.  Mr.  Chairman,  my  name  is  James  H.  Elaker,  and  1 
am  the  executive  vice  president  of  Forest  Industries  Telecommuni- 
cations, FIT,  a  nonprofit  association  that  serves  as  the  national 
coordinator  of  radio  frequencies  for  the  Forest  Products  Radio  Serv- 
ice. The  headquarters  of  FIT  is  in  Eugene,  Oreg.,  but  we  serve 
approximately  1,200  companies  situated  throughout  the  United 
States  that  make  up  the  FIT  membership.  These  companies  range 
in  size  from  small  family  logging  businesses  using  only  two  or 
three  radios  to  large  corporations  using  thousands  of  radios. 

The  forest  industry  is  a  large  and  diverse  one,  vital  to  the  nation- 
al interests  of  our  country.  FIT  is  vitally  interested  in  matters  that 
affect  the  two-way  radio  telecommunications  used  so  extensively  in 
this  industry.  I  appreciate  the  opportunity  to  be  here  to  present  the 
views  of  our  association  with  regard  to  S.  611  and  S.  622,  To  save 
the  subcommittee's  time,  I  have  a  detailed  statement  that,  if  you 
please,  I  would  like  to  submit  separately  for  the  record. 

Senator  Schmitt.  It  will  be  included  in  our  record. 

Mr.  Baker.  To  start  with,  FIT  has  a  strong  preference  for  the 
approach  taken  in  both  S.  611  and  S,  622  of  amending  the  1934  act, 
rather  than  attempting  to  scrap  it  and  rewrite  the  entire  act.  The 
telecommunications  industry,  those  using  telecommunications  in 
their  private  and  public  activities,  and  the  American  public  as  a 
whole  have  existed  under  the  1934  act  for  45  years.  During  this 
time  a  body  of  FCC  and  court  decisions  have  evolved  that  would 
have  to  be  rebuilt  under  a  rewrite  approach. 

The  interest  of  the  Forest  Industries,  as  with  most  other  land 
mobile  users,  is  in  the  availability  of  radio  as  a  tool  to  assure  the 
safe  and  efficient  conduct  of  operations  and  the  availability  of 
adequate  spectrum  for  that  purpose.  The  principal  business  of  the 
Forest  Industries  is,  for  example,  logging,  log  handling,  operating 
saw  mills,  manufacturing  pulp  and  paper  products,  and,  in  general, 
the  production  of  things  that  depend  upon  wood.  Tree  planting, 
fighting  forest  fires,  and  conservation  are  important  additional 
activities.  In  all  of  these,  radio  is  an  essential  tool. 

Furthermore,  FIT  believes  that  the  No.  1  concern  of  all  land 
mobile  radio  services,  including  the  Forest  Products  Radio  Service, 
is  frequency  congestion  due  to  inadequate  spectrum  allocation  in 
the  VHF  and  lower  UHF  bands.  The  FCC  has  not  faced  the  spec- 
trum congestion  problem  head  on.  Instead,  the  FCC  has  resorted  to 
various  kinds  of  fixes  that  so  far  have  ended  up  with  the  crowding 
of  more  and  more  users  onto  the  existing  frequencies.  The  FCC  in 
its  thinking  is  so  heavily  oriented  toward  use  of  radio  for  broad- 
casting that  it  ends   up   penalizing  all   the  other   uses   of  radio. 

Whereas  there  are  other  solutions  to  broadcasting  in  many  areas, 
there  is  no  effective  way  to  communicate  with  moving  vehicles, 
equipments,  and  personnel,  except  through  radio  techniques.  The 
time  has  come  for  the  FCC  to  address  this  issue  and,  in  particular, 
to  reexamine  the  need  for  vast  amounts  of  spectrum  to  continue  to 
be  allocated  for  UHF-TV  broadcasting. 

As  seen  by  FIT,  the  emphasis  of  the  FCC  has  been  on  solving 
congestion  in  the  major  urban  centers  and  ignoring  congestion  in 
suburban  or  rural  small  town  areas.  Within  the  industrial  radio 
services  there  are  those  that  have  very  high-priority  use  of  radio 
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that  is  comparable  to  use  within  the  safety  services — police,  fire,  et 
cetera. 

It  is  the  contention  of  FIT  that  the  Forest  Products  Radio  Service 
is  one  of  those  high-priority  use  groups.  Forest  Products  Radio  is 
used  in  the  wood^  forests  and  rural  areas  where  no  otiier  means 
of  communications  exists;  where  a  logger's  life  might  hang  in  the 
balance  for  want  of  an  immediately  available  channel  or  where  a 
channel  is  needed  immediately  to  summon  aid  to  fight  a  forest  fire. 

I  would  like  to  point  out  that  Forest  Products  Radio  is  not  only 
used  on  private  timberlands  but  also  on  vast  Government  timber- 
lands — so  industrial  radio  is  used  to  protect  the  public's  timber  as 
well  as  private  timber  holdings. 

Title  V  in  S.  611  proposes  the  establishment  of  a  National  Com- 
mission on  Spectrum  Management  to,  Eunong  other  things,  meike 
recommendations  to  improve  use  and  management  of  ti\e  spec- 
trum. FIT  believes  that  there  is  considerable  merit  to  establishing 
such  a  Commission,  but  would  recommend  that  it  be  given  more 
time  to  do  its  work  or  even  that  it  be  established  as  a  semiperma- 
nent advisory  Commission.  In  any  event,  I  see  the  prospect  that 
such  a  Commission  would  face  up  to  the  spectrum  problems  I  have 
just  described.  

Proceeding  now  to  other  specifics  of  S.  611  and  S.  622,  FIT  offers 
the  following  comments: 

First,  that  section  102(1),  line  16,  be  amended  to  read:  "transmis- 
sion and  reception  of  electromagnetic  energy  by  radio."  The  reason 
is  FIT  believes  that  the  1934  act  should  apply  to  receivers  as  well 
as  transmitters.  It  is  logical  that  the  FCC  have  authority  to  r^u- 
late  both  ends  of  a  communications  system  because  the  characteris- 
tics of  one  depends  upon  the  other,  particularly  as  regards  spec- 
trum. 

Second,  that  the  interests  of  the  United  States  would  be  well 
served  if  section  226(g)  of  S.  622  were  adopted  so  that  industry 
representatives  could  become  members  of  U.S.  delegations  to  inter- 
national telecommunications  meetings.  With  the  1979  WARC  rap- 
idly approaching,  this  part  of  S,  622  should  be  acted  upon  espe£- 
tiously,  perhaps  broken  out  and  approved  separately. 

Senator  Schmitt.  Mr.  Baker,  that  was  done.  It  is  on  the  State 
Department  authorization  bill  now. 

Mr.  Baker.  Thank  you. 

Third,  the  proposal  in  S.  622  section  336  is  recommended  most 
strongly  for  adoption.  If  the  FCC  made  greater  use  of  the  industry 
frequency  coordinating  committees  some  of  the  spectrum  manage- 
ment problems  I  have  mentioned  could  be  resolved  by  actions  flie 
coordinators  themselves  could  take.  Furthermore,  as  seen  by  FIT, 
section  336  would  enable  the  FCC  to  delegate  much  of  the  laborious 
detail  of  spectrum  coordination  to  those  most  knowledgeable  and 
best  able  to  do  it. 

Enactment  of  section  336  of  S.  622  would  make  it  possible  to 
reduce  substtmtially  the  amount  of  time  required  by  the  FCC  to 

frocess  applications  for  the  private  land  mobile  services.  Recently. 
CC  processing  times  have  been  running  as  high  as  120  days.  The 
proposed  section  336  would  cut  that  time  to  60  days.  FIT  believes, 
with  the  frequency  coordinators  doing  the  preapplication  and  with 
the  attestation  required  by  section  336(c),  there  should  be  no 
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delays,  and  for  that  reason  section  336(c)  can  be  deleted  from  S. 
622.  If  the  final  decision  is  to  retain  section  336(c),  FIT  would 
recommend  that  the  number  of  days  be  lowered  substantially  from 
the  figure  of  60,  perhaps  down  to  21  days. 

Inclusion  of  section  336  in  S.  622  is  a  good  and  thoughtful  propos- 
al that  can  contribute  to  spectrum  management  for  the  private 
land  mobile  services,  as  well  as  give  legislative  authority  for  the 
existence  of  industrial  frequency  coordinators.  We  strongly  recom- 
mend it. 

Fourth,  S.  611  and  S.  622  both  address  the  subject  of  fees,  but  in 
substantially  different  ways.  FIT  believes  that  with  the  deletion  of 
the  reference  to  indirect  costs,  that  the  legislation  proposed  in  S. 
622  is  by  far  the  preferable  course  to  follow.  There  is  no  objection 
to  paying  a  fee  to  cover  the  costs  for  processing  applications,  nor  is 
there  objection  to  paying  a  share  of  the  direct  costs  attributable  to 
regulating  licensees. 

The  inclusion  of  indirect  costs  attributable  to  such  regulation  is 
questioned,  however,  because  of  the  difficulty  of  identifying  these 
costs.  If  a  formula  could  be  devised  for  identifying  indirect  costs 
attributable  to  individual  licensees  or  applicants,  FIT  would  inter- 
pose no  objection  to  those  costs  being  included. 

FIT,  however,  has  great  difficulty  with  the  public  resource  use 
fees  concept  contained  in  S,  611  that  would  attach  an  economic 
value  to  radio  frequencies.  In  statements  on  file  with  the  FCC  and 
the  Subcommittee  on  Communications  of  the  House  of  Representa- 
tives, FIT  has  expressed  its  skepticism  with  regard  to  establishing 
market  values  for  land  mobile  frequencies  and  for  the  use  of  sealed 
bidding  lotteries,  or  auctions. 

FIT  reiterates  that  skepticism  because  the  realities  of  the  shared 
environment  of  land  mobile  communications  are  such  that  determi- 
nation of  a  fair  market  value  would  be  virtually  an  impossible 
task.  With  regard  to  section  106O)K2)  of  S.  611,  that  skepticism 
changes  to  outright  alarm  because  the  FCC  would  be  given  authori- 
ty, virtually  without  limitation,  to  establish  values  solely  for  the 
purposes  of  collecting  fees,  fees  that  would  only  be  passed  on  to  the 
consumer  and  the  general  public  in  the  form  of  higher  prices. 

Private  land  mobile  interests  use  radio  as  a  tool  for  enhancing 
the  safety  and  efficiency  of  their  activities.  The  spectrum  they  use 
is  heavily  shared.  Private  land  mobile  users  range  from  small 
businesses  to  giant  corporations,  which  is  certainly  the  case  in  the 
Forest  Products  Radio  Service.  Fair  market  value  of  a  frequency 
used  by  a  small  logger  in  Alabama  or  the  mountains  of  Idaho  is  not 
comparable  to  that  of  a  large  logging  corporation  whose  activities 
cover  several  states.  To  the  former,  the  one  frequency  he  may  have 
is  critical,  whereas  the  large  corporation  with  extensive  communi- 
cations resources  will  have  more  flexibility. 

Under  a  fair-market- value  situation,  the  large  corporation  could 
easily  afford  to  pay  what  is  necessary  to  obtain  radio  frequencies. 
The  small  logger  would  lose  out  and  the  benefit  he  could  have  from 
the  use  of  radio  would  be  lost.  FIT  questions  seriously  that  Con- 
gress intends  or  would  want  for  members  of  the  public  and  for  the 
public  interest  to  be  treated  in  such  a  cavalier  fashion. 

A  substantial  number  of  the  land  mobile  operations  of  the  FIT 
membership  are  along  the  Canadian  border;  that  is,  north  of  line 
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A.  Frequencies  for  those  operations  are  coordinated  by  the  FCX7 
with  Canada  pursuant  to  international  agreements  and  vice  versa 
on  the  part  of  Canadian  users.  Making  radio  frequency  usage  de- 
pendent upon  fair  market  value  in  such  circumstances  is  consid- 
ered totally  unrealistic  because  of  the  give-and-take  of  government 
negotiations  at  £in  international  level. 

In  summary,  FIT  recommends  that  the  concept  of  usin^  econom- 
ic VEilues  as  a  basis  for  spectrum  management  contained  in  section 
106  of  S.  611  be  dropped.  If  there  is  a  decision  to  go  forward  with  a 
commission  fee,  a  course  along  the  lines  of  section  101  of  S.  622, 
subject  to  my  earlier  comments  on  indirect  costs,  is  recommended. 

Mr.  Chairman,  thank  you  for  the  opportunity  of  appearing  before 
your  subcommittee  to  make  this  statement. 

[The  statement  follows:] 

Statement  o 

My  nam«  is  James  H.  Baker  and  I  am  the  Executive  Vice  President  of  Forest 
Industries  Telecommunications  (FIT).  FIT  is  a  non-profit  association  recognized  by 
th«  Federal  Communications  Commission  (FCC)  as  the  national  coordinator  of  radio 
frequencies  for  the  Forest  Products  Radio  Service.  The  FIT  memberahip  consists  (rf' 
two-way  radio  users  licensed  in  the  Forest  Products  Radio  Service  by  the  FCC  under 
Part  90  of  its  Rules  and  Regulations.  Approximately  twelve  hundred  companies 
situated  throughout  the  United  States  make  up  the  FIT  membership.  Those  compa- 
nies range  in  size  from  very  small  Iwging  operations  using  only  two  or  three  radios 
to  large  corporations  using  thousands  of  radios.  The  foreetindustry  is  a  large  and 
diverse  one  vital  to  the  national  interests  of  our  country.  PIT  is  vitally  interested  in 
matters  that  affect  the  two-way  radio  telecommunications  of  this  industry. 

The  opportunity  to  submit  this  Statement  for  the  Record  with  regard  to  "The 
Communications  Act  Amendments  of  1979"  (S.  611)  and  on  the  "Telecammunica- 
tions  Competition  and  Deregulation  Act  of  1979"  (S.  622)  is  appreciated.  The  princi- 
pal concern  of  FIT  with  S.  611  and  S.  622  is  radio  frequency  spectrum  for  land 
mobile  use  and  how  this  subject  is  dealt  with  or  not  dealt  with,  in  the  proposed 
legislation.  The  comments  that  follow  are  intended  to  be  constructive.  'Hie  aim  Is  to 
assist  the  Subcommittee  with  a  legislative  proposal  responsive  to  the  needs  and  best 
interests  of  a  multi-faceted  American  public. 


The  interest  of  the  Forest  Industries,  as  with  most  other  land  mobile  usere.  is  in 
the  availability  of  radio  as  a  tool  to  assure  the  safe  and  efficient  conduct  of 
operations  and  the  availability  of  adequate  spectrum  for  that  purpose.  The  principal 
business  of  the  Forest  Industries  is.  Tor  example,  logging;,  log  handling,  operating 
saw  mills,  manufacturing  paper  and  paper  products  and,  in  general,  the  production 
of  things  that  depend  upon  wood.  Tree  planting,  fighting  forest  fires,  and  conserva- 
tion are  important  additional  activities.  In  all  of  these,  radio  is  an  essentia]  Uxri. 
While  emphasis  is  generally  on  broadcasting  and  common  carrier  issues,  where 
communications  itself  is  the  business,  the  use  of  radio  as  a  tool  in  industries  where 
the  primarv  business  is  other  than  communications  should   not  be  downgraded. 

The  number  one  concern  of  all  land  mobile  radio  services,  including  the  Forest 
Products  Radio  Service,  is  frequency  congestion  due  to  inadequate  spectrum  alloca- 
tion in  the  VHF  and  lower  UHF  bands.  This  problem  has  been  facing  the  Commis- 
sion since  the  1960's  but  it  has  been  unable  to  bite  the  bullet  and  face  the  issue 
squarely.  Nearly  all  FCC  commissioners  since  the  mid-1960's  have  agreed  that 
congestion  in  one  form  or  another  exists,  however,  they  have  avoided  making  the 
outright  re-allocations  in  spectrum  space  that  would  resolve  the  problem.  Through 
these  years  the  land  mobile  radio  users  have  continually  improved  their  systems 
current  with  state  of  the  art  science  by  splitting  their  channels  several  times  and 
then  agreeing  to  additional  sharing  arrangements  while  all  the  time  asking  the  PCX] 
for  additional  frequency  space. 

Then,  rather  than  face  the  issue  of  outright  re-allocations,  the  FCC's  trend  since 
SRI's  (Stanford  Research  Institute's)  study  beginning  in  1968  and  its  adoption  of 
SRI's  recommendations  into  the  Chicago  Spectrum  Management  Center  has  been  to 
find  ways  to  increase  the  amount  of  sharing  on  existing  channels,  thus  crowding 


more  and  more  users  into  the  existing  spectrum  that  has  been  allocated  U 

Digitized  by  LjOOQ  IC 


mobile  interests.  To  accomplish  this  the  FCC  has  been  moving  towards  the  follow- 
ing 

1.  A  pooling  of  all  frequencies,  thus  destroying  the  concept  of  individual  radio 
service  priorities  and  compatibilitieH. 

2.  Vertical  stacking  of  diverse  and  different  types  of  users  on  one  frequency  in  the 
same  geographical  area  until  that  channel  is  considered  loaded  170-100  transmit- 
tersl  before  assigning  another  channel  lo  a  new  user.  This  is  in  contrast  to  what  has 
been  standard  over  the  years  where  horiTontal  loading  or  channel  assignment  has 
been  employed  by  frequency  coordinators,  i.e.,  a  8eparal«  channel  given  to  each  new 
user  as  he  comes  on  the  air  until  all  available  channels  are  assigned  in  any  one 
r^ion.  then  commence  reassignment  of  the  channels  to  other  users,  thus  giving 
each  user  somewhat  equal  opportunity  for  an  available  and  usable  channel. 

3.  Spectrum  monitoring  as  an  aid  lo  determine  channel  occupancy  with  the  hopes 
of  adding  more  users  to  any  channel  that  apparently  ie  lightly  used. 

Vertical  stacking  coupled  with  monitormg  techniques  will  essentially  do  away 
with  the  concept  of  priority  services  and  level  all  industrial  radio  services  (Forest 
Products,  Petroleum,  Power  Utilities,  etc.l  lo  the  lowest  common  denominator  ,  ,  ,  a 
great  big  business  radio  service.  Here  messages  involving  a  forest  fire,  a  burst 
pipeline  or  a  power  outage  will  be  competing  with  messages  r^arding  diaper 
delivery.  TV  service  and  other  mundane  dispatch  type  messages.  Monitoring  is  to  be 
the  tool  to  insure  that  all  are  treated  "equal".  Both  vertical  stacking  and  monitor- 
ing to  insure  "equal"  loading  are  the  antithesis  of  priority  services  where  channel 
availability  for  immediate  communications  is  required.  Due  to  the  lack  of  an  "avail- 
able" channel  because  of  frequency  overloading,  many  licensees  in  the  Forest  Prod- 
uct* Radio  Service  voice  their  alarm  over  and  over  again  at  interference  and 
overcrowding.  They  just  do  not  have  their  frequency  available  for  instant  emergen- 


These  actions,  since  the  SRI's  recommendations  have  been  adopted  by  the  FCC, 
have  virtually  ignored  priority  use  versus  non-priority  use  within  the  industrial 
radio  service  group.  Also  the  emphasis  by  the  FCC  has  been  on  solving  congestion  in 
naior  urban  centers  and  ignoring  congestion  in  suburban  or  rural  small  town 
I.  Within   the  industrial   radio  services  there  are  those  that  have  very  high 
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like  to  point  out  that  forest  products  radio  is  not  only  used  on  private  timberlands 

but  also  on  vast  government  timberlands — ^so  industrial  radio  is  used  to  protect  the 

Eublic'e  timber  as  well  as  private  timber  holdings.  CertAtnly  this  use  has  a  much 
igher  priority  than  many  of  the  urban  types  of  uses.  e.g..  laundry  service,  fuel  oil 
delivery,  taxicab  service,  etc. 

It  is  FIT'S  opinion  that  the  FCC  must  take  another  look  at  its  shift  in  policy  over 
the  years  since  the  mid-1960's.  Instead  of  looking  for  ways  to  squeeze  more  land 
mobile  users  into  an  already  crowded  spectrum,  the  FCC  must  look  seriously  at 
spectrum  space  that  is  not  being  used  and  come  forth  with  a  bold  plan  to  make 
some  of  these  unused  VHF  and  lower  UHF  frequencies  available  lo  the  land  mobile 
users  and  especially,  from  FIT's  standpoint,  those  users  that  are  severely  congested 
and  need  available  channels  for  high  priority  use  in  rural,  suburban  and  small  town 

The  need  for  the  vast  amount  of  spectrum  currently  assigned  for  UHF-TV  needs 
lo  be  re-examined.  After  years  of  encouraging  UHF-TV  broadcasters,  only  a  minus- 
cule part  of  this  spectrum  is  in  use  for  broadcasting,  1  would  like  to  point  out  that 
one  TV  channel  will  provide  240-400  two-way  radio  channels.  Congress  should 
determine  how  many  TV  channels  are  necessary  for  any  one  given  market  and  then 
allow  only  enough  droadcasl  spectrum  for  that  purpose.  The  rest  of  the  broadcast 
spectrum  should  be  made  available  for  other  users.  Of  course,  the  most  innovative 
way  to  do  this  would  be  to  have  the  TV  broadcasters  vacate  channels  2-12  and  place 
them  all  in  the  UHF-TV  band,  which  would  put  them  all  on  a  more  competitive 
fooling.  Currently  with  a  mixed  VHF-UHF  broadcast  spectrum  the  UHF  broadcast- 
ers find  il  difficult  to  compete  with  the  VHF  broadcasters  There  Is  little  doubt  that 
this  lack  of  "equality"  between  UHF  and  VHF  channels  has  inhibited  the  growth  of 
UHF-TV.  Further,  when  one  comes  right  down  to  the  "nitty  gritly"  of  spectrum 
allocations  and  TV  broadcast  versus  mobile  communications,  there  is  absolutely  no 
justification  (other  than  economic)  for  point-to-point  or  fixed  use  of  the  VHF  and 
UHF  spectrum  since  such  use  can  be  accomplished  by  wire  line;  whereas  there  is  no 
other  means  of  communications  to  a  moving  vehicle.  Thus  radio  frequency  altoce- 
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tions  for  mobile  use  should  have  first  priority.  It  is  also  FITb  opinion  that  Congress 
should  take  a  more  active  and  regular  view  in  overeeeing  the  Commission's  oper- 
ations. Additionally,  the  FCC,  especially  in  spectrum  management  and  license  proc- 
essing activities  within  the  Private  Radio  Services  Bureau  needs  additional  well- 
trained  personnel.  Congress  could  help  alleviate  this  situation  by  authoriung  suffi- 
cient personnel  so  that  the  FCC  can  take  a  long  look  at  spectrum  management. 
In  another  area  the  FCC,  with  its  attention  focused  on  urban  frequency  conges- 
tion, has  looked  at  trunked  and  cellular  systems  as  a  solution  to  the  n^uency 
congestion  problem.  However,  massive  spectrum  systems  (trunked  and  cellular  ayt- 
tems)  will  not  alleviate  frequency  congestion  in  the  Forest  Products  Radio  Service  or 
other  rural  and  small  town  semi-rural  oriented  radio  services.  These  type  systems 
will  only  alleviate  congestion  where  they  are  economically  feasible  such  a    '      " 

large  metro;    '"  '         ■  

trum  that  is  -<       -     -  -' 

case,  unsuitable  in  the  woods  where  radio  wave  energy  in  these  bands  is  absorbed 
by  trees  as  in  micro-wave  cooking.  In  other  words,  frequencies  in  this  order  would 
tend  to  warm  up  the  trees  instead  of  delivering  messages  to  the  men  in  the  woods. 

THE   COMMUNICATIONS   ACT  SHOULD   APPLY   TO   RECEIVERS   AS   WELL  AS   TSANSMTTTERS 

Section  102(a)  of  S.  611  sets  forth  the  "Application  of  the  Act"  stating  that  it  shall 
apply  to  "'  "  '  all  transmissions  of  electromagnetic  energy  by  radio  '  "  *".  It  is 
Fit's  view  that  minimum  standards  for  receiver  performance  should  be  established 
by  the  FCC.  Improvement  in  receiver  characteristics,  particularly  in  television,  will 
enhance  efficiencv  in  spectrum  usage.  Further,  it  is  logical  that  the  FCC  be  given 
authority  to  regulate  both  ends  of  a  communications  system,  i.e.,  both  the  transmit- 
ter and  the  receivers,  since  the  characteristics  of  one  depends  to  a  certain  degree  on 
the  other,  and  particularly  as  regards  spectrum.  Ext«nding  the  FCC's  authority  to 
include  design  and  performance  characteristics  of  both  transmitters  and  receivers  is 
therefore  suggested  and  that  Section  102(a)  line  16  be  amended  to  read  "*  *  * 
transmission  and  reception  of  electromagnetic  energy  by  radio  '   '   *". 

THE  COMMUNICATIONS   ACT  OP    1934    IS   A    BnTER   APPROACH  THAN 


FIT  concurs  that  it  is  better  to  amend  and  otherwise  bring  up  to  date  "the  1934 
Act"  along  the  lines  of  S.  611  and  S.  622  than  to  do  a  complete  "Rewrite".  T^e 
American  public  in  general  and  the  nation's  telecommunications  interests  in  partic- 
ular have  been  protected  and  guided  by  "the  1934  Act"  for  nearly  forty-five  years.  A 
"Rewrite"  would  involve  extensive  relitigation  and  the  development  of  a  whole  new 
set  of  understandings,  interpretations,  customs,  and  practices  that  would  be  costly 
in  time  and  legal  fees. 

SOME  DEREGULATION  OP  THB  USE  OF  TELECOMMUNICATIONS  WOULD  BE  HELPFUL 
S.  611  and  S.  622  offer  some  deregulation  and  this  is  supported  bv  FIT  as  a 
general  principle.  However,  FIT  is  of  the  view  that  some  regulation  of  telecommuni- 
cations will  be  needed  throughout  the  foreseeable  future.  If  for  no  other  reason, 
assuring  the  interference  free  use  of  radio  communications,  establishment  of  techni- 
cs! standards,  and  procedures  essentia!  to  good  operations  will  require  common 
regulations.  Unnecessary  and  burdensome  regulations  obviously  should  be  swept 


Section  226(g)  of  S.  622  deals  with  the  selection  of  delegations  to  intematioaal 

telecommunications  meetings  and  contains  a  specific  provision  that delegates 

from  affected  private  industries  shall  be  members  of  United  States  delegations  to 
international  telecommunications  meetings  '  *  *".  FIT  supports  Section  226(g)  and 
concurs  such  a  provision  is  needed  as  the  availability  of  U.S.  (government  employeee 
qualified  in  all  respects  to  represent  U.S.  telecommunications  interests  m  very 
hmited.  The  interests  of  the  U.S.  would  be  best  served  if  present  limitations  on  the 
use  of  industry  representatives  was  removed. 

With  a  World  Administrative  Radio  Conference  being  convened  in  September 
1979,  time  is  so  short  it  is  doubtful  that,  as  a  part  of  S.  622  Section  226(g)  could 
become  operative  in  time  to  strengthen  the  U.S.  WARC  Del^ation  to  that  Confer- 
ence with  knowledgeable  personnel  from  industry.  Accordingly,  FIT  would  recoin- 
mend  that  Section  22S(g)  be  separated  from  S.  622  and  enacted  imnwdiat«ly. 
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DELEGATION  Or  FSEQUBNCV  COOBDINATINC  FUNCTION  1 
COORDINATING  COMMnTEK  TOK  SPBCTSUM  ABOVE  30 
BERV1CB8  IS  SUPPORTED 

FIT,  as  the  radio  frequency  coordinator  for  the  Foreal  Products  Radio  Service, 
supports  the  legislation  pertaining  to  "Assignment  of  Land  Mobile  Frequencies" 
propoeed  in  S.  622  Section  336.  As  seen  by  FIT.  Section  336  would  enable  the  FCC  to 
delegate  much  of  the  laborious  detail  of  spectrum  coordination  to  those  most  knowl- 
edgeable and  capable  of  doing  it.  Placing  the  burden  of  radio  frequency  coordination 
on  the  shoulders  of  the  affected  radio  service  would  relieve  the  FCC  staff  of  a  large 
workload.  The  S.  622  proposal  makes  practical  sense  since  the  coordinators  each 
know  their  own  radio  services  and  are  in  position  to  judge  recommended  solutions 
to  spectrum  coordination  problems. 

Enactment  of  Section  336  in  S.  622  would  make  it  possible  to  reduce  by  nearly  one 
half  the  amount  of  time  required  by  the  FCC  to  process  applications  for  the  private 
land  mobile  services.  As  presently  written  that  time  would  be  reduced  to  a  maxi- 
mum of  60  days  as  compared  to  the  well  over  100  days  that  is  now  required.  But  FIT 
suggests  even  the  60  days  can  be  improved  upon.  There  seems  to  be  no  reason  for  a 
60  day  delay  because  of  the  pre-ap  plication  work  of  the  coordinators  and  the 
attestation  required  by  Section  336<b>.  It  is  the  conclusion  of  FIT  that  Section  336(c) 
could  be  deleted  from  S.  622  or.  barring  that,  the  number  of  days  can  be  reduced  to 
a  much  lower  figure,  perhaps  down  to  21  days. 

Accordingly,  except  for  Section  336(c).  all  of  Section  336  is  endorsed  by  FIT  as 
proposed  in  S.  622.  !n  closing  on  this  point  FIT  lauds  the  draftees  of  S.  622  for  this 
thoughtful  proposal  that  can  be  of  benefit  to  the  private  land  mobile  radio  services. 

PUBLIC  RESOURCE  USE  FEES  OPPOSED;  COMMISSION  PEES  BASED  ON  DIRECT  COSTS  AND  ON 
INDIRECT  COSTO  THAT  CAN  BE  SPECIFICALLY  IDENTIFIED  AS  PROVIDING  A  SERVICE  TO  A 
LICENSE  APPUCANT  ARE  NOT  OPPOSED 

S.  611  and  S.  622  both  address  the  subject  of  fees  but  in  substantially  diflerent 
ways.  Section  106(a)  of  S.  611  states  that  "It  is  the  sense  of  the  Congress  that 
licenses  granted  by  the  Commission  for  the  exclusive  or  shared  use  of  the  electro- 
magnetic frequency  spectrum  confer  benefits  to  licensees  above  and  beyond  those 
accruing  to  the  public  at  large,  and  that  the  United  States  shall  receive  payment 
from  licensees  for  such  benefits  conferred."  The  fees  collected  are  to  be  based  on  the 
fair  market  value  of  the  benefit  conferred  subject  lo  certain  exceptions  spelled  out 
in  Section  106(a). 

Section  6(a)  of  S.  622  states  that  "The  Commission  shall  impose  a  fee  on  any 
person  regulated  under  this  Act.  Such  fee  shall  include — (1)  the  costs  to  the  Com- 
mission of  processing  the  license,  if  any.  or  in  the  case  of  tariffs  filed  by  common 
carriers,  the  costs  incurred  as  a  result  of  such  filing;  (2)  the  costs  to  the  Commission 
directly  or  indirectly  attributable  to  regulating  such  person  including  the  cost  of 
providing  any  service  necessarily  rendered  to  a  license  applicant  as  a  result  of  such 
application."  S.  622  continues  in  Section  6(b)  by  authorizing  the  Commission  to 
waive  the  fees  for  govern  mental /public  entities  and  for  noncommercial  users. 

FIT  does  not  oppose  paying  a  fee  to  cover  the  costs  for  processing  its  applications 
and,  therefore,  has  no  objection  to  a  fee  that  would  be  imposed  purauant  to  Section 
6(aXtJ  of  S.  622.  On  the  same  theme  FIT  would  not  object  to  costs  directly  attributa- 
ble to  regulating  licensees  being  included  in  the  fees  as  provided  for  in  Section 
6(aX2)  of  S,  622.  The  inclusion  of  "indirect"  costs  attributable  to  such  regulation  of 
licensees,  however,  is  questioned  because  such  costs  cannot  be  defined  sufficiently.  If 
the  FCC  could  devise  a  formula  for  identifying  clearly  the  "indirect"  costs  attributa- 
ble  to  applicants,  FIT  would  not  object  to  them  being  included. 

PTT  is  becoming  increasingly  concerned  over  discussions  and  proposals  that  would 
attach  an  economic  value  to  radio  frequencies.  In  statements  on  file  with  the  FCC 
and  the  Subcommittee  on  Communications  of  the  House  of  Representatives,  FIT  has 
expressed  its  skepticism  with  regard  to  establishing  market  values  for  land  mobile 
frequencies  and  for  the  use  of  sealed  bidding,  lotteries,  or  auctions.  FIT  reiterates 
tlwt  skepticism  because  the  realities  of  the  shared  environment  of  land  mobile 
communications  are  such  that  determination  of  a  fair  market  value  would  be 
virtually  an  impossible  task. 

Additionally,  any  substantial  fees  imposed  by  the  FCC  will  no  doubt  be  inflation- 
ary. For  in  nearly  all  cases  the  fees  will  just  be  an  added  cost  to  doing  business  and 
those  increased  costs  most  certainly  will  be  passed  on  to  the  public  in  the  form  of 
higher  prices. 
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PRSqUENCV   SPECTRUM    RK80URCS8   SHOULD    NOT   BE   COMPARBD   V 


Proponents  of  associating  economic  values  to  radio  frequencies  frequentljr  make 
comparisons  of  the  spectrum  with  drilling,  mining,  and  grazing  rights,  pointing  out 
that  competitive  bidding  has  been  and  can  be  used  to  obtain  a  "fair  market  value". 
FIT  sees  such  comparisons  as  gross  over-simplifications  of  the  realities  of  what  the 
radio  frequency  spectrum  is  about.  To  begin  with,  the  spectrum  is  not  a  standing 
resource  such  as  coal,  oil,  or  real  estate.  Until  someone  turns  on  a  transmitter. 
there  is  no  radio  frequency  (which  is  actually  electrical  energy  radiating  off  an 
antenna).  More  importantly,  radio  frequency  characteristics  have  so  many  variables, 
particularly  those  in  mobile  communications,  that  FIT  does  not  see  how  they  can  be 
compared  with  other  natural  resources.  A  frequency  used  from  a  mountain  top  has 
greater  range  than  a  frequency  used  in  a  valley.  The  same  frequency  used  in 
airplanes  at  35,000  feet  can  cover  thousands  of  square  miles,  while  at  ground  level  It 
ia  only  useful  for  "line-of-sight."  Grazing  land  is  a  fixed,  identifiable,  and  tangible 
asset,  capable  of  being  measured  in  acres — likewise  coal,  which  can  be  measured  in 
tons,  and  oil  in  barrels.  Spectrum,  particularly  in  the  mobile  service,  does  not  have 
those  clear  delimitations,  hence  radio  frequencies  cannot  be  packaged  for  sale, 
auctioned,  or  otherwise  measured  for  an  economic  value. 

Spectrum  is  not  only  a  reusable  resource,  but  it  can  be  used  concurrently  by 
several  users  at  the  same  time.  The  same  coal  cannot  be  used  in  several  furnaces  at 
the  same  time,  nor  can  the  same  oil  be  put  in  several  different  tanks.  However, 
frequencies  can  be  and  are  shared  extensively  in  the  mobile  services  and  particular- 
ly in  the  land  mobile  service.  FIT  recognizes  that  there  seems  to  be  a  momentum  in 
some  circles  for  the  application  of  economic  principles  to  the  radio  frequency  spec- 
trum, but  believes  the  effort  will  fail  in  the  end  due  to  the  realities  of  communica- 
tions operations.  For  this  reason,  it  is  felt  that  the  concept  of  utilizing  "market 
value  concepts"  to  determine  fees  for  the  mobile  services,  particularly  land  mobile, 
should  not  be  pursued. 

FIT  feels  that,  in  addition  te  the  technical  and  operational  considerations  that 
preclude  a  realistic  "fair  marhet  value"  approach  to  spectrum  management  and 
determination  of  fee  schedules,  there  are  other  considerations  that  should  be  exam- 
ined. When  the  Federal  Government  enters  into  a  business  arrangement  for  the 
lease  of  lands  for  mining,  drilling,  or  grazing,  it  is  acting  in  a  private  capacltv  as 
borne  out  by  Circular  No.  A-25  of  the  Office  of  Management  and  Budget  which 
provides  that  charges  are  to  be  determined  b^  the  application  of  sound  business 
principles,  and  so  far  as  practicable  and  feasible  in  accordance  with  comparable 
commercial  practices.  To  date  the  radio  frequency  spectrum  has  not  been  treated  as 
a  natural  resource  to  be  rented  or  leased.  Instead,  the  Commission  is  charged  with 
regulating  the  use  of  radio.  (See  Communications  Act  of  1934,  Sections  301  and  302.) 
Such  regulation  is  intended  to  benefit  the  "public"  and  not  licensees,  (See  NBC  v. 
United  States  319  U.S.  190  <1943).l  In  sum,  FIT  is  of  the  opinion  that  since  the 
government's  charge  from  the  Congress  is  to  regulate  the  spectrum  for  the  conven- 
ience of  the  public,  it  would  be  inconsistent  to  reduce  the  subject  to  a  commercial 
activity  as  for  mining,  drilling,  or  grazing, 

"fair  market  value"  cx>ncept  posgb  problems  as  regards  the  private  radio 
services 

Noting  the  above  comments,  should  there  be  a  decision  at  some  future  time  to  go 
forward  with  a  "fair  market  value"  approach  for  the  right  of  access  to  ra<uo 
frequencies,  there  are  still  special  problems  to  consider.  Broadcasters  and  common 
carriers  are  different  from  land  mobile  because  communications  is  their  business. 
They  derive  economic  benefits  because  they  have  access  (generally  exclusive  access) 
to  a  radio  frequency  as  the  result  of  a  grant  t^  the  F(Xi  The  private  land  mobile 
users  are  in  a  different  category.  To  them  radio  is  a  tool  for  enhancing  the  safety 
and  efficiency  of  their  activities.  The  spectrum  they  use  is  heavily  shared.  Private 
land  mobile  users  range  from  small  ousinesses  to  giant  corporations,  which  is 
certainly  the  case  in  the  Forest  Products  Radio  Service.  "Fair  market  value"  of  a 
frequency  used  by  a  smalt  logger  in  the  mountains  of  Idaho  is  not  comparable  to 
that  of  a  large  logging  corporation  whose  activities  cover  several  states.  To  the 
former,  the  one  frequency  he  may  have  is  critical,  whereas  the  large  corporation 
with  extensive  communications  resources  will  have  more  flexibility.  Under  a  "fair 
market  value"  situation,  the  large  corporation  could  easily  afford  to  pay  what  is 
necessary  to  obtain  radio  frequencies.  The  small  logger  would  lose  out  and  the 
"benefit  he  could  have  from  the  use  of  radio  would  be  lost.  FIT  Questions  seriously 
that  Congress  intends  or  would  want  for  members  of  the  "public"  and  for  the 
"public  interest"  to  be  treated  in  such  a  cavalier  fashion. 
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A  substantial  number  of  the  land  mobile  operations  of  the  FIT  membership  are 
along  the  Canadian  border,  i.e..  north  of  Line  A.  Frequencies  for  thoee  operations 
are  coordinated  by  the  FCC  with  Canada  pursuant  to  international  agreements  and 
vice-versa  on  the  part  of  Canadian  users.  Making  radio  frequency  usage  dependent 
upon  "fair  market  value"  in  such  circumstances  is  considered  totally  unrealistic 
because  of  the  "give-and-take"  of  Governmental  negotiations  at  an  international 

PROPOSED   raTABUSHHENT  OF   A    NATIONAL  COMMISSION   ON   SPECTRUM    MANAGEMENT 
HAS   CONSIDERABLE  MERIT 

S.  611  under  Title  V  would  establish  a  National  Commission  on  Spectrum  Man- 
agement which  is  to  "be  an  independent  instrumentality  of  the  ITnited  States". 
Among  its  functions  are  the  conduct  of  a  study  and  to  recommend  action  and/or 
l^islation  necessary  to  improve  the  use  and  management  of  the  electromagnetic 
spectrum.  The  Commission  is  to  cease  to  exist  sixty  days  after  the  transmission  of 
its  fuial  report  (which  must  be  transmitted  to  the  President  not  later  than  eighteen 
months  after  the  Commission's  chairman  is  confirmed  by  the  Senate. 

FIT  concurs  that  the  studies  proposed  in  Title  V  for  the  Spectrum  Commission 
should  be  done.  However,  it  is  doubtful  that  the  studies  proposed  could  be  done  in 
the  eighteen  months  allotted  in  S.  6U.  For  this  reason  the  life  of  the  Spectrum 
Commission  should  be  extended  for  a  much  longer  period. 

The  decade  of  the  1980's.  in  the  view  of  FIT,  will  be  one  of  great  tech  no  lexical 
advances  in  the  field  of  telecommunications.  FIT  suggests  that  the  Spectrum  Com- 
mission not  only  be  charged  with  duties  set  forth  in  S.  611  but  that  it  also  be 
established  as  an  independent  "advisory  commission"  to  provide  advice  to  the  Presi- 
dent, the  Congress,  and  the  FCC  on  spectrum  matters  during  the  1980'8.  FIT 
believes  an  independent  Spectrum  Commission  could  best  overview  the  use  of  radio 
frequencies  vis^-vis  the  aforementioned  technological  advances  in  telecommunica- 

Senator  Schmitt.  Thank  you,  Mr.  Baker. 

Senator  Packwood  sends  his  apologies.  He  hoped  to  be  here. 
Something  else  came  up. 

Mr.  Baker.  I  understand. 

Senator  Schmitt.  Mr.  Roberts,  if  I  may  skip  over  you  and  get  the 
other  two  gentlemen,  it  will  give  you  more  of  a  chance  to  respond. 

Mr.  Massie,  would  you  continue? 

Mr.  Massie.  Thank  you,  Mr.  Chairman. 

My  neime  is  Herbert  L.  Massie.  I  am  superintendent  of  communi- 
cations system  for  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co. 
Additionally,  I  am  chairman  of  the  radio  liaison  committee  of  the 
Association  of  American  Railroads.  I  am  delighted  to  be  here  to 
present,  on  behalf  of  the  AAR,  views  of  one  of  our  Nation's  basic 
industries  on  revisions  to  one  of  our  Nation's  basic  laws,  the  Com- 
munications Act  of  1934,  as  proposed  by  S.  611  and  S.  622. 

If  it  is  acceptable,  I  have  a  detailed  statement  that  I  would  like 
to  submit  for  the  record. 

Senator  Schmitt.  It  will  be  included. 

Mr.  Massie.  In  speaking  on  behalf  of  one  of  the  most  heavily 
r^ulated  industries  in  the  United  States,  I  am  sympathetic  to  the 
removal  of  unnecessary  regulations  whenever  this  can  be  done 
without  creating  new  or  worse  problems.  AAR  supports  deregula- 
tion of  S.  611  and  S.  622,  in  principle,  yet  recognizes  some  regula- 
tion in  communications  is  necessary  to  avoid  harmful  interference 
between  radio  operation  and  for  the  establishment  of  certain  stand- 
ards without  which  effectiveness  of  telecommunications  would  be 
lost. 

The  present  act,  as  applied  by  the  FCC,  has  provided  the  rail- 
roads with  the  ways  and  means  of  operating  this  telecommunica- 
tions system  Bucc«isfully.  Since  many  facets  of  railroad  operation 
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are  vast,  yet  simple.  It  is  understandable  the  bulk  of  the  usage  is 
simple  but  absolutely  essential.  In  the  operations  of  trains  and 
support  equipment,  many  conditions  of  peril  to  the  safety  of  life 
and  property  occur.  Most  of  these  conditions  are  corrected  through 
timely  radio  communications.  It  is  these  basic  radio  systems  that 
provide  the  key  link  in  these  vitally  needed  operational  and  some- 
times emergency  communications. 

We  support  the  need  for  revisions  to  the  1934  £ict,  which  leads  to 
providing  railroads,  the  communications  community,  and  the  FCC 
with  legislation  needed  to  deal  with  the  vast  t«chnologicaI  and 
conceptual  changes  taking  place. 

However,  it  is  the  railroads  desire  that  in  the  move  toward  a 
better  way  these  basic  functions  of  providing  simple  private  land 
mobile  systems  for  industry  use  are  not  lost. 

It  should  be  noted,  at  a  time  of  national  concern  for  conserving 
our  present  precious  energy  sources  and  developing  new  energy 
sources,  the  railroads,  as  one  of  the  most  energy-efficient  land 
transportation  system,  is  being  called  upon  to  move  efficiently  the 
bulk  of  our  Nation's  commodities  and  at  the  same  time  meet 
awesome  transportation  requirements  caused  by  the  resurgent  use 
of  vast  amounts  of  coal.  It  would  be  folly  not  to  insure  that  the 
railroads  continue  to  be  provided  with  its  presently  assigned  spec- 
trum with  which  to  meet  the  growing  need  for  radio  communica- 
tions, by  specifically  exempting  them  from  the  complex  market- 
place arena  envisioned  by  some  proponents. 

AAR  finds  itself  supportive  of  most  of  the  provisions  in  both  bills 
that  have  a  bearing  on  private  land  mobile  telecommunications. 

Our  major  disagreement  pertoins  to  the  public  resource  use  fees 
that  is  a  subject  of  section  106  of  S.  611.  Instead  of  emphasizing 
efficiency  and  good  management  in  si>ectrum  usage,  the  payment 
of  fees,  bidding,  and  auctions,  et  cetera,  emphasizes  finances.  This 
does  not  seem  to  be  a  fair  way  of  handling  the  private  land  mobile 
telecommunications  interests  of  the  American  people. 

AAR  supports  section  226(g)  of  S.  622  strongly.  The  interest  of 
the  United  States  would  be  best  served  if  limitetions  on  the  use  of 
industry  representatives  were  removed.  And  I  was  happy  to  hear 
you  say  that  this  has  been  moved  along  in  that  direction. 

Senator  Schmitt.  It  hasn't  passed  yet,  but  it  is  on  the  State 
authorization  bill.  I  am  fairly  confident  it  will  get  approval  from 
Congress. 

Mr.  Massie.  The  ARR  serves  as  the  radio  frequency  coordinator 
for  the  railroad  radio  service,  thus,  supports  strongly  section  336  of 
S.  622,  which  would  permit  the  Commission  to  "delegate  to  non- 
Federal  Government  coordinating  committees  the  function  of  co- 
ordinating the  assignment  of  frequencies"  in  the  private  land 
mobile  and  fixed  services. 

Section  336  dovetails  with  the  deregulation  theme  of  both  S.  611 
and  S.  622  and  would  permit  the  Commission  to  arrange  for  the 
affected  radio  services  to  be  responsible  for  their  own  spectrum 
coordination.  Coordinators  each  know  their  own  radio  services  and 
are  in  the  best  position  to  coordinate  radio  frequency  assignments. 
The  Commission  staff  can  hardly  be  expected  to  be  as  knowledge- 
able. Placing  the  burden  of  radio  frequency  coordination  on  Uie 
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shoulders  of  the  affected  radio  services  would  have  the  added  effect 
of  relieving  the  pressures  on  the  Commission  staff. 

While  the  Commission  is  mttkii^  efforts  to  reduce  backlogs  id 
the  processing  of  land  mobile  and  fixed  applications,  it  continues  to 
be  a  problem.  If  section  336  of  S.  622  becomes  enacted,  present  loi^ 
delays  could  be  reduced  substantially  and  certainly  to  at  least  60 
days  under  the  present  wording. 

Industry  coordination,  coupled  with  the  attestation  required  by 
section  336(b),  makes  a  legislated  delay  of  up  to  60  days  seem 
unnecessary.  While  even  a  60-day  delay  would  be  a  considerable 
improvement  over  the  present  processing  time,  there  seems  to  be 
no  need  for  delay  at  all  for  a  properly  coordinated  and  attested 
application.  In  sum,  it  is  recommended  that  section  336(c)  be  de- 
leted in  its  entirety  from  S.  622  but,  if  retained,  the  number  of  days 
be  reduced  to  30  or  less.  The  remainder  of  section  336  is  supported 
by  AAR  without  change. 

Finally,  the  AAR  commends  the  drafters  of  S.  622  for  including 
section  336  in  that  bill. 

Proceeding  now  to  title  V  of  S.  611,  which  provides  for  the 
establishment  of  a  national  commission  on  spectrum  management 
as  an  independent  instrumentality  of  the  United  States.  For  the 
purpose  of  planning  for  the  anticipated  growth  of  telecommunica- 
tions during  the  1980's,  AAR  supports  the  concept  of  establishing 
such  a  commission.  Whereas  S.  611  proposes  18  months  for  the 
commission  to  conduct  certain  studies,  AAR  would  recommend  that 
a  greater  period  be  allowed  to  provide,  on  an  interim  basis,  advice 
to  the  President,  to  the  d^ongress,  and  to  the  Chairman  of  the  FCX!^ 
on  electromagnetic  spectrum  matters. 

As  indicated  earlier,  AAR  is  concerned  about  spectrum  resource 
fees.  AAR  believes  that  authorizing  the  FCC  to  collect  public  re- 
source use  fees  on  private  mobile  and  fixed  radio  services,  based  on 
the  fair  market  value  of  the  benefit  conferred,  is  the  wrong  road  to 
follow.  It  is  overemphasizing  economic  theory,  whereas  other  con- 
siderations have  a  greater  relevance  to  these  radio  services.  This  is 
particularly  true  in  the  case  of  railroads  where  radio  is  used  as  a 
tool  in  providing  the  public  with  goods  and  services.  If,  for  overrid- 
ing reasons,  section  106  is  retained,  an  alternative  would  be  to  add 
another  category  to  the  list  of  exceptions  in  section  106(a)  to  cover 
regulated  industries  such  as  railroads  emd  others. 

Senator  Schmitt.  That  covers  everybody;  doesn't  it? 

Mr.  Massie.  Well,  probably. 

AAR  concurs  that  a  fee  to  cover  the  Commission's  costs  for 
processing  applications  is  appropriate.  For  this  reason  AAR  has  no 
objection  to  a  fee  that  would  be  imposed  pursuant  to  section  6(aXl) 
of  S.  622.  On  the  same  theme,  AAR  would  not  object  to  costs 
directly  attributable  to  regulating  licensees  being  included  in  the 
fees  provided  for  in  section  6(aX2)  of  S.  622.  The  inclusion  of  indi- 
rect costs  attributable  to  such  regulation  of  licensees,  however,  is 
questioned  if  for  no  other  reason  than  that  they  are  so  vague  and 
could  not  be  defined  sufHciently. 

In  closing,  Mr.  Chairman,  I  would  like  to  mention  one  other 
subject.  The  railroads  operate  extensive  private  telecommunica- 
tions systems,  hence  interconnection  with  the  public-switched  tele- 
phone network  is  an  important  operational  issue.  Because  AAR  did 
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not  have  a  witness  present  during  the  common  carrier  portion  of 
the  subcommittee  hearing,  I  would  call  a  point  to  your  attention 
now  and,  assuming  no  objection,  will  follow  up  with  a  letter  to  you 
explaining  our  particular  concern  with  the  present  wording  of 
section  207  of  S.  611  and  section  225  of  S.  622. 

Senator  ScHMrrr.  We  would  appreciate  it.  We  didn't  intend  to 
neglect  you.  We  would  like  to  have  that. 

Mr.  Massie.  Thank  you. 

[The  statement  follows:] 

Statement  of  Herbert  L.  Massie,  Superintendent  op  Communications  System, 
Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  Representing  the  Association  op 
American  Railroads 

Mr.  Chairman  and  Members  of  the  Subcommittee,  on  behalf  of  the  Association  of 
American  Railroads  and  the  railroad  industry.  I  wish  to  express  my  appreciation  for 
this  opportunity  to  present  this  Statement  for  the  Record  on  the  "Communications 
Act  Amendments  of  1979"  (S.  611)  and  on  the  "Telecommunications  Competition 
and  Deregulation  Act  of  1979"  (S.  622], 

My  name  ia  Herbert  L.  Massie.  I  am  Superintendent  of  Communications — System 
for  the  Atchison,  Topeka  and  Santa  Pe  Railway  Company.  Additionally,  I  am 
Chairman  of  the  Radio  Liaison  Committee  of  the  Association  of  American  Rciilroads 
(AAR).  The  AAR  is  a  non-profit  organization  reci^nized  by  the  Federal  Communica- 
tions Commission  (FCC)  as  the  national  coordinator  of  radio  frequencies  for  the 
Railroad  Radio  Service.  Included  are  (1)  the  line  haul  railroads,  such  as  the  Santa 
Fe,  Southern  Pacific,  Union  Pacific  and  CONRAIL.  (2)  the  short  line  railroads,  such 
as  the  Northwest  Pacific  and  the  Central  of  Vermont,  and  (3)  the  urban  rail  mass 
transit  and  commuter  systems,  such  as  the  Long  Island  Railroad,  Chicago's  R^otial 
Transit  Authority,  the  METRO  here  in  Washington,  D.C..  and  BART  on  the  West 
Coast.  The  comments  that  follow  are  intended  to  be  constructive  and  to  provide  an 
overview  of  the  interest  of  the  railroad  industry  in  telecommunications. 

Before  proceeding,  it  would  be  appropriate  to  recapitulate  for  the  Subcommittee 
the  extent  of  the  interest  of  the  railroad  industo'  in  telecommunications.  The 
significance  of  this  interest  is  broi«ht  into  focus  with  the  realization  that  there  are 
over  400  separate  Class  I,  II  and  III  railroads  in  the  U.S.  operating  on  324,000  miles 
of  track.  Tc^ether,  these  railroads  operate  about  28,000  locomotives,  thousands  of 
cabooses,  thousands  of  on-track  and  off-track  units  of  work  equipment  and  other 
types  of  vehicles,  virtually  all  of  which  are  radio  equipped.  A  number  of  urban  rail 
rapid  transit  systems,  e.g.,  New  York  City  and  Washington,  D.C.,  subwaysyBtems, 
are  also  radio  equipped  under  the  Railroad  Radio  Service  portion  of  the  FCC  Rules 
and  Regulations.  Additionally,  tens  of  thousands  of  portaole  and  hand-held  radio 
units  are  provided  to  railroad  and  rail  rapid  transit  personnel  to  carry  on  tasks 
incident  to  safe  an  eflicient  operations  such  as: 

Mainline  train  movements  (pickups,  setoffs,  ete.); 

Yard  train  movements  (receiving,  humping,  departure,  etc.y. 

Buildings,  bridges  and  right-of-way  maintenance,  communications  and  signall- 
ing; 

Security  patrols; 

Car  inspection  and  repair; 

Locomotive  inspection  and  repair. 
Further,  the  railroads  of  the  U.S.  and  Canada  are  operationally  integrat«d  with 
mutual  cooperation  in  the  use  of  VHF  radio  communications  to  facilitate  train 
"run-through"  operations  and  frequency  coordination  along  the  border. 

The  use  of  telecommunications  in  general  has  become  an  economic  necessity  for 
the  railroads  because  it  has  enhanced  safety  and  has  increased  efficiency  in  oper- 
ations. In  my  opinion,  next  to  conversion  from  steam  to  diesel  engines,  radio  is  the 
most  important  single  contribution  to  efficiency  and  safety  in  modern  railrotid 
operations.  The  economic  viability  of  the  railroads  of  the  United  States  is  certain  to 
increase  in  importance  as  the  energy  problem  becomes  more  and  more  acute. 
Presently  the  nation-wide  network  of  railroads  is  handling  in  excess  of  40  percent  of 
the  nation's  freight  traffic  and  this  is  certainly  going  to  grow  as  the  cost  effective- 
ness of  rail  transportation  becomes  more  apparent  in  these  times  of  energy  crisis. 
Besides  freight  and  passenger  trains,  commuter  trains  and  urban  rail  mass  transit 
systems  transport  thousands  of  people  on  a  daily  basis.  Thus,  a  clear  picture  of  the 
importance  of  the  railroads  to  the  overall  interests  of  the  United  States  emerges. 
Radio  communications,  including  microwave  systems,  already  have  contributed  sub- 
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i  USB  OF  RADIO  COMMUNICATIONS  IN  THI  RAILROAD  INDUSTRY 
The  presently  established  use  of  radio  communications  on  the  railroads  of  the 
Unitad  SUtea  can  be  traced  back  to  the  1944-45  time  frame.  At  that  time  the 
potential  for  railroad  use  of  the  improved  radio  communicationB  technology  devel- 
oped during  World  War  11  was  recognized.  Since  then,  radio  has  proven  itself  by 
increased  efficiency  and  enhancement  of  safety  on  the  railroads  ana  has  become  an 
integral  part  of  the  railroad's  operational  command  and  control  systems.  Because  of 
the  importance  of  timeliness  and  accuracy  of  information  (low.  the  railroads  have 
been  very  aggressive  in  phasing  out  obsolete,  highly  costly  and  unresponsive  com- 
munications systems.  Hand  signals  and  wireline  communications  Just  cannot  pro- 
vide the  timely  responses  and  high  volumes  of  communications  traffic  required  In 
modem-day  rail  operations. 

The  FCC  has  recognized  the  fact  that  the  use  of  radio  by  the  railroads  presented 
special  and  unique  requirements  end  thus  in  establishing  the  Railroad  Radio  Serv- 
ice it  set  up  procedures  to  fit  the  conditions  that  exist  and  which  are  recapped  as 
follows: 

1.  Base  stations,  mobile  repeater  stations  and  fixed  stations  are  licensed  individ- 
ually— the  same  as  other  services. 

2.  Units  of  railroad  rolling  stock  which  are  equipped  with  radio  (locomotive, 
eabooae,  on-track  work  equipment,  passenger  cars,  etc.)  normally  operate  over  an 
entire  railroad  and  often  locomotives  and  cabooses  operate  over  more  then  one 
railroad.  Since  theae  mobile  units  of  equipment  are  not  confined  to  any  one  area, 
they  are  licensed  in  "train"  services  on  a  single  systems  license  with  the  totaJ 
number  of  units  indicated  for  the  entire  railroad.  Locomotives  and  cabooses  which 
are  used  over  more  than  one  railroad  operate  their  radio  under  the  mobile  license 
and  use  the  frequency  assigned  to  the  railroad  on  which  they  are  located.  It  is  not 
unusual  for  this  exchange  of  equipment  to  cause  trains  to  operate  over  four  or  more 
railroads.  Hand-carried  radio  equipment  in  train  service  is  also  covered  on  the  same 
license  with  the  mobile  units  since  these  hand-carried  units  move  about  freely  and 
are  not  permanently  assigned  to  a  given  area. 

3.  Radios  on  vehicles,  off-track  work  eauipment.  locomotives  assigned  to  yard 
service  and  hand-carried  units  not  used  in  'train"  service  are  licensee  in  "general" 
service  as  a  single  system  covering  an  entire  railroad.  This  is  necessary  because  the 
units  may  be  moved  from  one  location  to  another  at  any  time  on  short  notice.  In 
fact,  vehicles  or  off-track  work  equipment  normally  move  from  one  area  to  another 
on  a  regular  basis  in  connection  with  their  work  assignments. 

ACCBS  TO   RADIO   FREQUENCY   SPECTRUM    19    ESSENTIAL    FOR   THE   CONDUCT   OF   RADIO 

COMMUNICATIONS 

The  Federal  Communications  Commission  (FCC)  has  allocated  1.38  MHz  of  spec- 
trum space  (equivalent  to  less  than  one-fourth  of  one  TV  broadcast  channel)  in  the 
160  MHz  band  to  the  Railroad  Radio  Service.  This  1.38  MHz  of  spectrum  is  divided 
into  91  15  KHz  channels.'  The  FCC  has  recognized  the  AAR  as  the  railroad  industry 
radio  frequency  coordinator  for  this  spectrum. 


The  railroads  also  use  private  fixed  microwave  systems  extensively  for  long-haul 
communications.  Frequencies  in  the  Operational-Fixed  microwave  bends  are  used 
for  these  purposes,  and  the  railroads  share  these  bands  along  with  others  utilizing 
this  type  of  service.  For  this  reason,  procedures  for  coordination  are  different  than 
for  the  Railr<Md  Radio  Service,  The  railroads  participate  in  the  work  and  are 
charter  members  through  the  AAR  of  the  Ope  rational -Fixed  Microwave  Council  and 
cooperate  fully  with  its  members  to  maximize  efficiency  and  effectiveness  in  the  use 
of  trie  heavily  congested  private  microwave  bands. 

Historically,  the  railroads  have  always  operaled  their  own  private  commi 
tions  networks,  both  with  microwave  and  wireline  (the  latter  going  back  t 
middle  1800's),  which  were  (and  still  are)  interconnected  with  the  public  c 
tions  networks.  Thus,  the  railroads  are  significant  customers  of  the  telec 
tions  common  carrier  companies.  For  this  reason,  the  continued  "interconnection" 


■  In  addition,  there  are  ai  channels  at  450  Mhz,  divided  inU  three  pairs  of  channels,  a 
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with  thoee  of  the  telecotnmumca- 


TELECOMMUNICATION  TECHNOLOGV  OP  INTERBOT  TOO 


Changing  technology  ie  expected  to  have  its  impact  on  railroad  telecommunica- 
tions in  the  future.  Already,  remote  control  aystems  (generally  tone-coded)  are  being 
used  to  increase  efFiclency  in  operations.  Digital  data  communtcationa,  liber  opUcs 
and  closed  circuit  television  are  expected  to  increase,  which  will  make  it  practicable 
to  handle  increased  volumes  of  traffic.  Unquestionably,  in  the  future,  satellites  and 
other  sophisticated  systems  will  come  into  use.  The  railroad  industry  continues  to 
search  for  improvements  in  its  telecommunications  that  will  increase  safety  and 
efficiency  of  operations  and  thereby  t>etter  serve  the  public. 


RADIO    ntBCJUENCV   ePECTRUU 

As  reflected  in  both  S.  611  and  S.  I 
primary  Ci 

ference,  radio  would  be  useless  as  an  operational  tool.  The  present  usable  radio 
frequency  spectrum  is  finite.  In  order  to  conserve  radio  frequencies  and  to  stay  with 
stateH]f-the-art,  the  railroad  industry,  as  a  result  of  FCC  actions,  was  involved  in  the 
splitting  of  its  land  mobile  channels  three  times.  Because  of  this  channel  splitting 
the  railroads  now  accommodate  virtually  their  entire  nationwide  mobile  radio  com- 
munications operations  in  this  same  1.38  MHz  of  spectrum.  This  same  spectrum  is 
shared  with  the  Canadian  railroads.  To  make  a  comparison,  this  means  the  VHF 
radio  communications  of  the  enlire  railroad  industry  in  the  United  States  are 
conducted  on  the  equivalent  of  one-fourth  of  one  single  television  channel. 

There  has  in  the  past  been  much  discussion  of  'block  allocations"  of  spectrum. 
Certainly  block  allocations  cannot  be  Justified  in  all  cases,  but  there  are  some  where 
it  remains  essential.  This  would  appear  to  be  the  case  in  the  public  safety  services 
and  is  definitely  the  case  in  the  railroad  radio  service  because  its  present  frequen- 
cies must  continue  to  be  available  for  use  as  needed  and  on  a  national  basis — and 
this  is  best  achieved  by  a  block  allocation. 

Management  of  radio  frequency  spectrum  resources  is  a  large  and  important  task. 
As  a  continuing  part  of  its  overview  of  telecommunications  and  in  its  deliberations 
on  S.  61 1  and  S.  622,  the  Subcommittee  should,  in  the  view  of  the  railroad  industry, 
take  the  necessary  steps  to  assure  that  the  FCC  always  has  the  necessary  statutory 
authority  and  resources  to  do  high  quality  spectrum  management.  Continued  use  of 
industry  radio  frequency  coordinators  is  considered  essential  to  this  process. 

THE    19T9   WORLD   ADMINISTRATIVE   RADIO   CONFERENCE    (WARC)    IS   RELEVANT 

Radio  frequency  issues  are  very  much  involved  in  the  proposals  of  the  United 
States  for  the  1979  World  Administrative  Radio  Conference  (WARC).  Railroads  have 
a  unique  interest  in  the  1979  WARC  because  continued  availability  of  one-third  of 
the  spectrum  used  for  their  mobile  communications  is  tied  to  Footnote  287  of  the 
International  Radio  Regulations.  Railroads  also  have  a  substantial  interest  in  the 
fixed  microwave  spectrum  that  will  be  involved  in  the  1979  WARC  deliberations. 

To  illustrate  the  effect  of  Footnote  287.  the  FCC  has  before  it  two  Petitions  for 
Rulemaking  from  maritime  interests  IRM-3128  and  RM-3129)  to  reallocate  domesti- 
cally one-third  of  the  spectrum  now  used  by  the  railroads  for  maritime  use.  The 
aforementioned  Petitions  amount  to  a  renewal  of  pressures  from  the  maritime 
interest  for  negation  of  Footnote  287,  which  provides  railroad  access  to  these  fre- 
quencies. While  the  railroad  spectrum  has  been  a  frequent  target  of  the  maritime 
interests,  the  Commission  has  been  consistent  in  its  position,  as  indicated  by  the 
inclusion  of  Footnote  287  in  the  1959  WARC  agreement  and  by  concurrence  in  ito 
retention  at  the  1967  and  1974  Maritime  WARC's.  In  the  course  of  preparation  for 
the  1979  WARC.  the  Commission  has  recommended  retention  of  Footnote  287.  As  a 
result,  the  State  Department  is  proposing  to  the  1979  WARC  that  Footnote  287  be 
retained.  Concurrently,  the  Canadian  Department  of  Communications  has  proposed 
strengthening  Footnote  287  at  the  1979  WARC,  The  Commission  has  licensed  Foot^ 
note  287  frequencies  for  railroad  operations  consistently  and  without  reservation 
since  the  1959  WARC.  The  renewed  pressure  on  the  part  of  the  maritime  interests, 
if  successful,  would  require  the  Commission  to  reverse  a  course  taken  of  over  20 
years  during  which  the  railroads  of  the  U.S.  have  built  up  a  $200,000,000.00  or  more 
investment  (in  1976  money)  in  VHF  radio.  It  is  hardly  necessary  to  say  that  the 
AAR's  view  is  that  the  FCC  should  dispose  of  these  two  maritime  Petitions  by 
seeking  a  solution  for  the  maritime  interests  elsewhere  in  the  spectrum. 
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DERBOULATtON  IS  SUFPORTRD  IN  PRINCn>LB 

The  theme  of  den^ulation  reflected  in  both  S.  611  and  S.  622  is  noted  and 
supported  in  principle  by  the  railroad  industry,  as  it  is  one  of  the  most  heavily 
regulated  itself  In  this  connection,  the  AAB  has  participated  in  the  recent  hearings 
on  the  Railroad  Deregulation  Act  of  1979  (S,  796)  held  by  the  Senate  Subcommittee 
on  Surface  Transportation.  While  total  elimination  or  regulations  is  neither  desired 
nor  sought  by  AAR,  the  amount  of  regulation  should  be  reduced  to  a  level  consist- 
ent with  sound  business  and  governmental  relationships. 

The  need  for  some  reflation  in  communications  is  recognized,  if  for  no  other 
reason  than  to  avoid  harmful  interference  between  radio  operations  and  to  establish 
certain  standards  without  which  continued  effectiveness  of  telecommunications 
would  be  lost. 

PROVISION    IN   S,    6ZZ    FOR   INDUSTRY    REPRESBNTATIVEB   TO   SERVE 


Section  226(g)  of  S.  €22  deals  with  the  selection  of  delegations  to  international 
telecommunications  meetings  and  contains  a  Hpecific  provision  that  "*  *  *  dele- 
gates from  affected  private  industries  shall  be  members  of  United  States  del^ations 
to  international  telecommunications  meetings  '  '  *",  AAR  supports  Section  226<g) 
and  concurs.  Such  a  provision  is  needed  as  the  availability  of  U.S.  Government 
employees  aualified  in  all  respects  to  represent  U.S.  telecommunications  interests  is 
very  limited.  The  interests  of  the  U.S.  would  be  best  served  if  present  limitations  on 
the  use  of  industry  representatives  were  removed. 

With  a  World  Administrative  Radio  Conference  being  convened  in  September 
1979,  time  is  so  short  it  is  doubtful  that,  as  a  part  of  S.  622,  Section  226(g)  could 
become  operative  in  time  to  strengthen  the  U.S.  WARC  Delegation  with  knowledge- 
able personnel  from  industry.  Accordingly,  AAR  supports  the  separation  of  Section 
226(g)  from  S.  622  so  it  can  be  enacted  immediately. 


The  AAR  serves  as  the  radio  frequency  coordinator  for  the  Railroad  Radio  Serv- 
ice. Hence,  it  supports  Section  336  of  S.  622,  permitting  the  Commission  to  "delegate 
to  non-Federal  Government  coordinating  committees  the  function  of  coordinating 
the  assignment  of  frequencies  *  *  *"  in  the  private  land  mobile  and  fixed  services. 
I^visions  of  Section  336  dovetail  with  the  deregulation  theme  of  both  S.  611  and  S. 
622,  permitting  the  Commission  to  arrange  for  the  affected  radio  services  to  be 
responsible  for  their  own  spectrum  coordination.  Such  action  by  the  Commission 
would  be  logical.  The  coordinators  each  know  their  own  radio  services  and  are  in  a 
much  better  position  to  recommend  radio  frequency  assignments.  The  Commission 
staff  can  hardly  be  expected  to  know  the  details  and  exigencies  of  thousands  upon 
thousands  of  land  mobile  and  fixed  operations.  Placing  the  burden  of  radio  frequen- 
cy coordination  on  the  shoulders  of  the  affected  radio  services  would  have  a  con- 
comitant effect  of  relieving  pressure  on  O>mmission  staff  personnel. 

While  the  Commission  is  making  efforts  to  reduce  backlogs  in  the  processing  of 
land  mobile  and  fixed  applications,  it  continues  to  be  a  losing  struggle.  As  of  the 
date  of  this  statement  the  processing  for  private  land  mobile  applications  at  the 
Commission  was  running  over  100  days.  Private  fixed  microwave  applications  are 
running  at  close  to  180  days  for  processing.  If  Section  336  of  S.  622  becomes  enacted, 
those  long  delays  could  be  reduced  substantially  and  certainly  to  at  least  60  days 
under  the  present  wording.  But  AAR  would  recommend  that  even  the  60-day 
provision  (in  Section  336(cl)  oe  removed.  Having  the  coordinators  and  the  attestation 
required  by  Section  336(b),  a  legislated  delay  of  up  to  60  days  seems  unnecessary. 
White  even  a  60-day  delay  would  be  a  considerable  improvement  over  the  present 
processing  time,  there  need  be  no  delay  at  all  for  a  properly  coordinated  and 
attested  appLcation,  In  sum,  it  is  recommended  that  Section  336(c)  be  deleted  in  its 
entirety  from  S.  622  but,  if  retained,  the  number  of  days  be  reduced  to  30  or  less. 
The  remainder  of  Section  336  is  supported  by  AAR  without  change. 

Finally,  the  AAR  commends  the  drafters  of  S.  G22  for  including  Section  336,  a 
provision  that  will  benefit  the  private  fixed  and  land  mobile  services. 

PUBUC  BESOUKCS  u 

Section  106(a)  of  S.  611  states  that  "It  is  the  sense  of  the  Congress  that  licenses 
granted  by  the  Commission  for  the  exclusive  or  shared  use  of  the  electroma^etic 
frequency  spectrum  confer  benefits  to  licensees  above  and  beyond  those  accruing  to 
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the  public  at  large,  and  that  the  United  States  shall  receive  payment  from  Ho 
for  such  benefitB  conferred,"  The  fees  collected  are  to  be  baaed  on  the  fair  market 
value  of  the  benefit  conferred,  subject  to  certain  exceptions  spelled  out  in  Section 
106(a). 

Section  6(al  of  S.  622  sUtes  that  "The  Commission  shall  impose  a  fee  on  any 
person  regulated  under  this  Act.  Such  fee  shall  include— (1)  the  coeta  to  the  Com- 
mission of  processing  the  license,  if  any,  or  in  the  case  of  tariffs  filed  by  common 
carriers,  the  coets  incurred  as  a  result  of  such  filing;  (2)  the  costs  to  the  Commission 
directly  or  indirectly  attributable  to  regulating  such  person  including  the  cost  of 
providing  any  service  necessarily  rendered  to  a  license  applicant  as  a  result  of  such 
application."  S.  622  continues  in  Section  6(b)  by  authorizing  the  Commission  to 
waive  the  fees  for  governmental  entities  or  public  entities  or  noncommercial  uaers. 

AAR  has  never  opposed  paying  a  fee  to  cover  the  coats  for  processing  its  applica- 
tions. There  is,  therefore,  no  objection  to  a  fee  that  would  be  imposed  pursuant  to 
Section  6<aXl)  of  S.  622.  On  the  same  theme  AAR  would  not  object  to  costs  directly 
attributable  to  regulating  licensees  being  included  in  the  fees,  as  provided  for  in 
Section  6(bX2)  of  S.  622.  The  inclusion  of  "indirect"  costs  attributable  to  such 
regulation  of  licensees,  however,  is  questioned  if  for  no  other  reason  than  because 
such  costs  could  not  be  defined  sufficiently. 

AAR  does  not  support  propoeals  to  collect  any  fees  over  and  beyond  recovering 
the  costs  to  the  Ckimmission  of  proceHsine  application  and  licenses  and  the  direct 
costs  of  regulation.  The  introduction  of  tne  concept  of  basing  fees  upon  economic 
considerations  such  as  "fair  market  value  of  the  benefit  conferred,'  or  "scarcity 
value",  as  some  have  proposed,  raises  several  serious  Questions  of  both  a  legal  and  a 
practical  nature.  Accordingly,  for  the  reasons  set  fortn  in  detail  in  the  paran-aphs 
that  follow,  AAR  opposes  the  public  resource  use  fee  concept  contained  in  S.  611 
Section  106. 

COMPARISON    OF    USE  OF  THE   RADIO   FKEQUENCV    BPBCTBUM    RESOURCES   WITH   RICtfTO 
TO   DRILL   FOR  OIL,   GAS,   OR   MINE   COAL   IS   INAPPROPRIATE 

AAR  has  frequently  heard  the  view  expressed  that  the  time  has  come  to  consider 
treatii^  the  spectrum  as  "a  natural  resource".  The  Commission  could  then  collect  a 
"fair  market  value"  for  that  resource  through  spectrum  fees,  auctions  or  some 
combination  of  the  two. 

AAR  views  attempts  to  compare  radio  frequencies  with  oil,  gas,  or  coal  as  gross 
over-simplifications.  This  would  be  an  attempt  to  compare  tangible  and  measurable 
resources  with  an  intangible  that  does  not  even  exist  until  a  transmitter  is  switched 
on.  The  radio  frequencies  have  so  many  variables  that  comparison  should  not  be 
made  with  a  fixed  asset.  Oil  can  be  measured  in  barrels,  coal  in  tons,  and  gas  in 
cubic  feet,  but  frequency  usage  involves  many  technical  considerations,  e.g.,  (a)  the 
order  of  frequency— different  parts  of  the  spectrum  have  different  characteristics; 
(b)  location  and  type  of  antenna — whether  on  a  tall  building  or  at  ground  level  and 
whether  beamed  or  omnidirectional;  (c)  emissions — pulsed  emissions  differ  from 
voice.  These  technical  considerations  alone  indicate  how  unrealistic  it  would  be  to 
identify  frequency  usages  into  individual  neatly  defined  units  such  as  tons,  bairels, 
or  cubic  feet. 

Noting  the  above,  should  there  be  a  decision  to  venture  into  a  "fair  market  value" 
approach  for  the  right  of  access  to  radio  frequencies,  there  stilt  would  be  special 
problems  to  consider.  Because  communications  is  their  business,  broadcasters  and 
telecommunications  common  carriers  are  different  from  the  private  services. 

To  private  services,  radio  is  a  tool  for  enhancing  the  safety  and  efficiency  of  their 
activities.  The  spectrum  they  use  is  heavily  shared.  Private  land  mobile  users  range 
from  small  businesses  to  large  corporations.  Even  among  railroads,  use  ranges  from 
the  small  branch  lines  of  only  a  few  miles  to  large  railroad  corporations  having 
thousands  of  miles  of  track.  Under  a  "fair  market  value"  situation,  the  large 
railroad  corporation  could  possibly  afford  to  pay  what  is  necessary  to  obtain  radio 
frequencies.  The  less  prosperous  small  short  line  railroads  could  lose  out  and  the 
"benefit"  they  could  have  from  the  use  of  radio  would  be  lost.  Another  factor  is  the 
well-known  situation  of  the  bankrupt  railroad  that  the  government  is  trying  hard  to 
keep  going.  AAR  questions  seriously  that  the  Congress  intends  for  members  of  the 
"puolic"  and  for  the  "public  interest"  to  be  treated  in  such  a  fashion, 

"fair  market  value"  approach  as  basis  por  bstabushino  a  fee  program  is 


S.  6U,  in  Section  106(a),  seta  forth  several  exceptions  to  the  collection  of  fees 
nder  the  "fair  market  value"  approach,  including  "where  the  licensee  is  engaged 
\  a  governmental  quasi-governmental,  public,  or  non-profit  activity  serving  the 
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public  health,  safety,  or  welfare."  It  ahouid  not  be  overlooked  that  the  Federal 
Railroad  Administration  has  promulgated  rulee  for  the  use  of  radio.  AAR  suggests 
there  are  other  Federal  Government  Regulations  for  the  use  of  radio  in  other 
industries. 

The  railroads  have  unique  situations  that  preclude  Tixing  a  "fair  market  value"  of 
the  frequencies  they  use.  Firetly,  the  railroads  are  one  of  several  industries  whose 
rates,  charges,  and  activities  are  regulated  by  the  Federal  Government,  At  times, 
these  regulatory  bodies  require  the  use  of  radio.  Secondly,  the  railroads  of  the  U.S. 
and  Canada  share  the  same  radio  frequency  spectrum.  Spectrum  usages  are  very 
carefully  coordinated  because  of  the  extensive  interface  of  the  U.S.  and  Canadian 
railroads  throughout  the  border  areas.  In  one  case,  the  Canadian  railroads  have 
ri^ts-of-way  across  the  State  of  Maine  to  reach  the  Ea8t«rn  Provinces  of  Canada, 
These  croa»-border  spectrum  sharing  arrangements  are  based  on  procedural  agree- 
ments between  the  U.S.  and  Canadian  governments,  li^ection  of  "fair  market 
values"  into  the  negotiation  and  coordination  of  frequencies  on  an  international 
basis  is  unrealistic. 

While  the  railroads  are  not  involved  as  much  as  other  telecommunications  inter- 
ests, in  the  same  vein  the  Subcommittee  should  not  disregard  effects  of  internation- 
al agreements  and  treaty  obligations  upon  spectrum  usage.  The  International  Table 
of  Frequency  Allocations  is  subject  to  review  and  updating  from  time  to  time,  such 
as  will  be  done  by  the  1979  WARC.  National  frequency  usages  then  must  be  brought 
into  accord  with  the  international  agreements.  Such  spectrum  adjustments  must  be 
made  regardless  of  "fair  market  value".  In  summary,  international  considerations 
Deed  to  be  taken  Into  account  in  deliberations  on  the  "fair  market  value"  concept. 

"fair  harkbt  value"  fbes  should  not  be  used  for  "spectrum  management" 

As  can  be  seen  from  the  discussion  just  above,  "spectrum  management"  is  affect- 
ed by  certain  considerations  that  apply  regardless  of  economic  considerations.  AAR 
questions,  as  a  matter  of  basic  public  policy,  whether  a  monetary  criteria  in  decid- 
ing spectrum  matters  is  in  the  best  interest  of  the  public,  particularly  where  the 
private  radio  services  are  involved.  The  use  of  economic  strength  for  deciding  by 
whom  radio  will  be  used  can  be  self-defeating  from  the  standpoint  of  benefit  to  the 
public. 

In  the  view  of  AAR,  new  technology  that  enhances  efficiency  in  the  use  of  radio 
frequencies  should  be  encouraged.  The  opportunity  to  use  radio  through  improved 
technology  should  be  available.  In  the  case  of  the  Railroad  Radio  Service,  frequency 
channels  were  split  on  three  different  occasions  with  a  resulting  benefit  to  the 
industry  and  to  the  public.  With  "fair  market  value"  rules  in  effect,  there  would  be 
no  incentive  to  introduce  new  technolc^. 

Spectrum  management,  based  on  economic  considerations,  invites  the  "buying  up" 
(rf  radio  frequencies.  This  certainly  would  not  be  in  the  public  interest. 

If,  for  some  overriding  reason.  Section  106  is  retained,  an  alternative  would  be  to 
add  another  cat^ory  to  the  list  of  exceptions  in  section   106(a)  that  would  read: 

"(5)  Where  the  licensee  is  engaged  in  an  activity  serving  the  public  pursuant  to 
rates  subject  to  approval  or  to  being  established   by   the  Federal  Government." 


Title  V  of  S,  611  provides  for  the  establishment  of  a  National  Commission  on 
Spectrum  Management,  which  ie  to  "be  an  independent  instrumentality  of  the 
United  States."  Among  its  functions  are  the  conduct  of  a  study  and  to  recommend 
action  and/or  legislation  necessary  to  improve  the  use  and  management  of  the 
electromagnetic  spectrum.  The  Commission  is  to  cease  to  exist  sixty  days  after  the 
transroission  of  its  final  report  (which  must  be  transmitted  to  the  President  not 
later  than  eighteen  months  after  the  Commission's  chairman  is  confirmed  by  the 
Senate). 

AAR  supports  the  concept  of  a  National  Commission  on  Spectrum  Management 
but  would  recommend  it  be  established  as  an  Advisory  Commission  and.  as  such, 
extended  well  beyond  the  eighteen  months  proposed  in  S.  611,  perhaps  up  to  five 
yeai«.  This  independent  Commission,  providing  advice  to  the  President,  to  the 
Congress,  and  to  the  Chairman  of  the  FCC  on  electromagnetic  spectrum  matters, 
could  be  very  ugeful  in  planning  for  the  anticipated  growth  of  telecommunications 
during  the  1980's.  Furthermore,  it  is  doubtful  that  the  Commission  could  complete 
the  actions  spelled  out  in  S.  611  within  the  allotted  eighteen  months.  If  no  other 
action  is  taken  re  the  foregoing,  the  allotted  time  for  the  Commission  to  do  its  work 
diould  at  least  be  increased. 
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[The  following  information  was  subsequently  received  for  the 
record:] 

Association  of  American  Railroads, 

WashiTiglon,  D.C..  June  20.  1979. 

Senator  Ernest  F.  Holungs, 

Chairman,  Subcommittee  on  CommuaicatioTis,  Committee  on  Commerce,  Science  and 
Transportation,  U.S.  SenaU.  Washington,  D.C. 

Dear  Senator  Holungs:  AC  the  June  15,  1979  hearings  of  the  Subcommittee  on 
Communications,  the  witness  for  the  Association  of  American  Railroads  (AAR),  Mr. 
Herbert  L.  Massie.  pointed  out  that  the  railroads  operate  exteruive  private  telecom- 
munication systems,  hence  interconnection  with  the  public-switched  telephone  net- 
work is  an  important  subject  to  the  railroad  industry.  Because  AAR  did  not  have  a 
witness  present  during  the  common  carrier  portion  of  the  Subcommittee  hearings,  it 
was  agreed  that  a  letter  to  you  would  be  filed  explaining  the  concern  of  the  railroad 
industry  with  the  present  wording  of  the  interconnection  provisions  of  S.  611  and  S. 
622. 

The  members  of  AAR  use  and  operate  telephone  communications  systems  conaiat- 
iii|!  of  both  private  and  public  networks  to  such  an  extent  that  just  one  individual 
railroad  company  may  use  a  telephone  system  comparable  to  that  of  an  average 
sized  city.  Teleuione  Communications  represent  a  substantial  budget  item  of  the 
members  of  AAR.  Thev  are  necessary  to  the  performance  of  the  railroad's  common 
carrier  duties  to  provide  safe,  efficient  and  low-cost  transportation.  For  years,  going 
back  to  the  1890's  the  railroaJds  have  had  interconnection  of  their  private  commum- 
cations  systems  with  telephone  company  systems. 

Noting  the  foregoing,  AAR  and  its  members  are  troubled  that  Section  207(a)  of  S. 
611  and  Section  201  of  S.  622.  referenced  above,  require  telecommunication  c 


carriers  to  provide  interconnection  only  "with  anv  other  carrier  upon  request  there- 
fore" (S.  611)  and  "with  one  another  and  with  facilities  of  local  telephone  ex- 
changes" (S,  622).  Omitted  is  any  reference  to  requiring  telecommunications 
common  carriers  to  interconnect  with  the  private  telephone  networks  and  specifical- 
ly with  the  networks  of  the  railroads.  The  AAR  suggests  the  omissions  were  inad- 
vertent and  that  they  can  be  resolved  with  some  minor  drafting  changes,  viz. 

1,  S.  S!I  (Page  33):  Change  Lines  15  and  16  to  read — "to  effective  competition 
shall  establish  upon  request  physical  connections  with  any  other  carrier  and  with 
the  private  telecommunications  networks  of  the  railroads  "■  Whenever  the" 

2.  S.  S22  (Page  IS): 

(a)  Change  lines  17  and  18  to  read  "toll  service  with  one  another  with 
facilities  of  local  telephone  exchanges,  and  with  the  private  telecommunications 
networks  of  the  railroads,  and  (i)  in  order  to  accomplish" 

(b>  Change  line  22  to  read  "connection  with  the  facilities  of  local  exchanges 
and  the  private  telecommunicatioTis  Tietworks  of  the  railroads,  and" 
The  attachment  hereto  is  provided  as  a  matter  of  background  information.  It  is  a 
recap  of  the  story  of  the  interconnection  of  railroad  telecommunications  systenis 
with  the  public  telephone  networks.  It  covers  a  period  of  nearly  ninety  years  that 
started  with  the  railroads  themselves  being  pioneers  in  telegraph  and  telephone 
systems. 

If  you,  members  of  the  Subcommittee,  or  members  of  the  Subcommittee  staff  have 
any  questions  on  the  foregoing  or  anv  other  matters  pertaining  to  use  of  telecommu- 
nications in  the  Railroad  Industry,  please  do  not  hesitate  to  ask. 
Very  sincerely  yours, 

L.  M.  HiMMKL,  Sr., 
Director,  Communication  and  Signal  Section. 
Attachment. 


The  railroads,  for  many  years,  have  had  interconnection  of  their  private  commu- 
nications systems  with  the  telephone  companies'  exchange  and  toll  systems  because 
of  the  special  circumstances  which  have  been  recognized  by  the  telephone  compa- 
nies as  warranting  an  exception  to  their  general  principle  against  direct  intercon- 
nection of  private  systems.  Due  to  recent  FCC  decisions  that  general  principle  has 
been  diluted  in  recent  times.  The  connection  of  railroad  communication  systems 
with  the  telephone  companies'  exchange  and  toll  facilities  had  its  origin  in  the  early 
days  of  telephony.  At  that  time  the  railroads,  which  were  pioneers  in  the  extension 
of  communications  to  many  inland  points,  had  already  constructed  extensive  private 
telegraph  systems.  When  telephones  and  switchboanls  became  available,  railroads 
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used  their  own  existing  pole  lines  and  switchboards  to  establish  their  own  right-of- 
way  telephone  systems  because  commercial  telephone  companies  did  not  have  lines 
parallel  to  the  railroads'  righte  of  way  which  could  be  used  in  the  manner  and  for 
the  purposes  required  for  railroad  application. 

Railroads  have  had  interconnection  of  their  private  communications  aystems  with 
telephone  company  systems  for  periods  ranging  up  to  90  years.  Connections  to 
telephone  company  facilities  were  first  provided  for  in  the  1890's  by  contracts 
between  Bell  System  Telephone  Companies  and  individual  railroads.  Under  these 
contracts  and  later  the  so-called  Standard  Operating  Agreements,  railroad  circuits 
located  along  railroad  rights  of  way  were  interconnected  with  the  telephone  compa- 
ny exchange  and  toll  network.  Such  interconnection  continued  through  the  years 
until  the  Standard  Operating  Agreements  were  replaced  by  new  tariff  regulationB 
in  1959.  Throughout  this  entire  period  the  railroads  made  sulntantiat  investments 
to  improve  and  expand  their  communications  plants. 

Conununtcations  are  an  indispensable  and  inte^jral  part  of  railroad  operations. 
Tliey  are  the  means  by  which  the  far-fiun^  operations  of  railroads  are  coordinated. 
Hey  constitute  the  nerve  system  of  an  industry  in  motion  and,  as  such,  are  as 
eesentiaJ  to  their  operations  as  the  rails.  Thus.  It  is  understandable  that  over  the 
years  interconnection  has  become  an  important  aid  to  railroad  communications  and 
operating  procedures. 

Interconnection  of  railroad  communications  facilities  with  the  telephone  compa- 
oica'  systems  is  essential  to  railroad  operations  to  meet  the  standards  of  the  public 
safety  and  welfare  and  the  needs  of  national  defense.  Such  interconnection  would 
affora  the  rapid,  on-the-epot  communications  which  the  railroads  require  to  provide 
safe,  continuous  and  reliable  transportation  service  to  the  public  and  to  meet  their 
rasponsibilttiee  to  the  public  under  Federal  and  State  law. 

'Die  railroads  provide  passenger,  freight,  express,  and  mail  service  to  countless 
widespread  areas.  They  handle  export-import  traffic  through  our  many  ports.  They 
provide  rolling  inventories  for  many  industries  throughout  the  country.  They  are 
essential  in  the  interest  of  national  defense  serving  military  and  other  governmen- 
tal installations  and  providing  specially  equipped  railroad  cars  which  are  used  for 
mobile  missile  bases.  They  are  used  extensively  to  provide  service  to  disaster- 
stricken  areas.  Even  a  few  minutes  delay  in  communications  tends  to  cause  substan- 
tial loasee  not  only  to  the  railroads,  but  to  the  public,  using  or  dependent  upon 
railrf^  service. 

Railroads  have  hundreds  of  high-speed  passenger  and  freight  trains  moving  in 
dinerent  directions,  on  a  round-the-clock  oasis,  over  thousands  of  miles  of  track 
from  coast-to-coast,  border-to-border,  and  throughout  the  United  States,  The  oper- 
ation of  these  trains  requires  the  coordination  of  a  countless  number  of  complicated 
functions  and  parts  as  an  integrated  whole.  Railroad  rights  of  way.  including  rails, 
otMeties,  roadbeds,  signaling  systems,  grade  crossings,  bridges,  tunnels  aniT  other 
ttructure,  need  constant  maintenance.  Thousands  of  locomotives,  freight  and  pas- 
senger cars  have  to  be  placed  at  numerous  points  when  and  where  ne^ed  to  serve 
the  public.  The  nationwide  rail  network  requires  connections  of  many  rail  lines 
throughout  the  United  States.  Through  this  network,  railroads  serve  thousands  of 
points  such  as  depots,  industrial  side  tracks,  docks,  elevators,  arsenals  and  other 
governmental  installations.  Innumerable  switching  operations  ere  necessary  to  the 
pickup,  classification,  interchange  and  delivery  of  railroad  cars.  The  operation  of 
trains  on  fixed  schedules  of  arrival  and  departure  requires  continuous  supervision, 
coordination  and  timing.  To  do  this  and  maintain  the  service  which  the  public 
demands,  railroads  must  have  the  capability  of  rapid  communications  among  rail- 
road personnel  to  handle  the  many  complex,  constantly  changing  problems  which 
arise  in  railroad  operations.  Situations  occur  at  any  hour  of  the  day  or  night,  every 
day  of  the  week,  which  require  that  railroad  officials  be  reached  without  delay 
wherever  they  may  be,  whether  on  or  off  the  railroad  property.  Their  decisions  must 
be  made  on  an  immediate,  non-conflicting,  continuing  basis.  Information  in  the 
Commission's  files  contains  numerous  examples  of  the  railroads'  need  for  prompt 
communications  by  railroad  personnel  through  interconnected  telephone  service  to 
ssBure  the  type  of  rail  service  which  the  public  interest  requires,  such  as  cases  of 
derailment,  damage  to  main  rail  lines,  failures  in  the  electical  system  of  a  draw- 
bridge or  grade  crossing  warning  device,  operating  failures  of  locomotives,  freight 
and  passenger  cars,  failures  of  a  circuit  in  a  railroad's  signaling  or  communication 
system,  adverse  weather  conditions  and  urgent  car  supply  problems. 

Railroads  are  required  to  transport  passengers  and  property  with  a  high  degree  of 
safety  and  reliability.  Because  of  the  nature  of  railroad  operations,  safety  of  life  and 
property  is  a  continuing,  around-the-clock  problem.  Railroad  operating  personnel 
need  interconnection  not  only  to  handle  immediately  recognizable  emergencies  in- 
volving safety  of  life  and  property  but  to  take  prompt  action  in  many  less  obvious, 
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more  frequent  situationB  to  prevent  emergenciei  from  arising.  SituatiooB  frequently 
occur  on  the  railroads  which  are  not  emergencies,  but  which,  if  not  handled  expedi- 
tiously, may  develop  into  emergencies  which  will  involve  the  safety  of,  or  loss  of  life 
and  property, 

BACKGROUND  CITED  ABOVE  8 

The  background  cited  above  is  not  to  urge  a  return  to  days  past  with  handcranked 
phone  sets  and  voice  communications  which  were  often  scrat<^y  at  best,  but  to  show 
a  dynamic  and  progressive  growth  from  the  era  of  the  1890'b  to  today's  solid  state, 
space-age  Bystems  in  which  one  railroader  can  talk  to  another  at  the  far  reaches  of 
his  company's  system  as  easily  as  most  Americans  can  call  up  a  neither  across  the 
street.  To  the  railroads,  telephone  communications  are  as  essential  as  box  cars; 
many  individual  railroad  telephone  plants  are  larger  than  those  serving  moderate 
sized  cities  and,  with  a  vast  interplay  of  telephones,  data  transmission  devices, 
safety-related  sensing  inputs  (such  as  hot  box  detectors)  and  terminal  hook-ups,  it  is 
safe  to  say  that  a  railroad's  "moderate  city  sized"  telephone  plant  is  at  least  as 
complex  as  that  developed,  operated  and  maintained  by  many  of  the  independent 
telephone  companies. 

To  the  same  extent  and  for  the  same  reasons  as  the  telephone  companies,  it  is 
vital  to  the  railroads  that  telephone  service  be  untnterrupl«d  oy  service  failures  and 
unimpeded  by  the  introduction  of  liarms.  While  AAR'b  members  and  the  telephone 
companies  may  have  differed  from  time-to-time  on  the  particulars  of  how  to  achieve 
a  reliable  system,  neither's  desires  for  just  that  kind  of  system  are  stronger  than  the 

RAILROADB  HAVE  TBADITIONALLV  FURNISHED  AND  MAINTAINED  TKBtS  OWN 


The  railroads  have  traditionally  furnished  and  maintained  their  own  communica- 
tions systems  in  railroad  yards,  terminals,  repair  facilities,  and  other  hazardous 
areas,  most  of  which  are  interconnected  into  its  telephone  network.  As  alreacW 
pointed  out.  the  railroad  systems  were  almost  from  the  start  interconnected  witin 
the  common  carriers,  e.g.,  the  Bell  System.  Western  Union.  Postal  Telegraph,  inde- 
pendent telephone  companira  and  others. 

Considering  the  magnitude  of  the  communications  operations  involved,  intercon- 
nections were  accomplished  not  without  occasional  problems.  However,  the  general 
experience  has  been  that  were  problems  have  occurred  aa  often  as  not  it  has  been 
due  to  the  common  carrier  provided  equipment  or  personnel  as  it  has  been  the 
railroad  provided  equipment  and  personnel.  Cooperation  by  both  parties  has  gener- 
ally resulted,  in  most  instances,  in  prompt  solutions.  The  fact  that  communications 
systems  are  of  no  value  to  the  railroads  if  they  are  not  properly  engineered  and 
maintained  nor  if  they  are  improperly  interconnected  into  a  common  carrier 
system.  The  railroads  are  just  as  interested  in  preventing  harm  to  common  carrier 
facilities  as  they  are  in  preventing  interference  into  their  own  networks  from  tiie 
common  carrier  facilities. 


COMMUNICATIONS   PERSONNEL  ABE  TRAINED   AND   QUALIFIED 

Because  communications  are  essential  to  their  operations,  the  railroads  t^  neces- 
sity retain  competent  personnel  for  installation  and  maintenance  work.  I*ractices 
with  regard  to  training  programs  differ  from  railroad  to  railroad  but  all  do  what  is 
necessary  to  maintain  tlie  operational  capability  and  safety  of  their  systems.  Most 
railroads  has  on-going  training  programs  which  include  equipment  manufacturer's 
schools  for  personnel  of  their  communications  department.  On-the-job  training  for 
lower  personnel  positions  is  provided  by  the  more  experienced  personnel.  The  record 
of  performance  of  railroad  communications  systems  over  the  years,  in  the  view  oif 
AAR,  has  been  exemplary  as  proven  by  the  acid  test  of  continuous  operations  in 
support  of  an  industry  essential  to  the  national  interests  and  security  of  the  Uiut«d 
States. 

Senator  Schmitt.  Mr.  WUliains. 

Mr.  WiLUAMS.  Thank  you,  eir. 

Mr.  Chairman,  members  of  the  Bubcommittee,  my  name  is  Val  J. 
Williams,  president  of  the  National  Association  of  Business  and 
Educational  Radio,  Inc.,  better  known  as  NABER,  NABER  repre- 
sents the  more  than  125,000  businees  radio  users  licensed  by  the 
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FCC  and  also  the  thousands  of  two-way  mobile  radio  dealers  and 
service  shops  which  sel!  find  provide  maintenance  for  land  mobile 
radio  systems.  On  their  behedf,  I  am  grateful  for  the  opportunity  to 
testify  briefly  on  a  couple  of  issues  in  S.  611  and  S.  622  that  are  of 
keen  interest  to  our  members. 

Generally  speaking,  NABER's  membership  consists  of  smeill  busi- 
ness owners  who  face  competition  every  day.  They  thrive  on  cheil- 
lenge.  In  an  era  of  regulatory  redtape,  it  is  indeed  encouraging  that 
S.  622  advocates  m£Lrketplace  forces  as  the  basic  regulator  instead 
of  government  intervention.  Therefore,  NABER  supports  the  pro- 
competition  thrust  of  S.  622. 

We  cannot,  however,  accept  the  unfair  competition  that  would  be 
established  by  the  fee  provisions  of  S,  611.  NABER  members,  as  I 
mentioned  earlier,  are  mostly  small  serviceK)riented  businesses 
such  £18  plumbers,  electricians,  delivery  services,  et  cetera.  As  we 
interpret  section  106  of  S.  611,  our  members  would  be  forced  to 
compete  in  an  auction  situation  with  lai^er  businesses,  a  condition 
that  would  put  them  at  a  decided  disadvantage  in  trying  to  buy  the 
spectrum  necessai?  for  their  day-to-day  communications  needs. 
Our  members  would  face  the  alternative  of  no  two-way  radio  com- 
munications or  communications  at  an  unrealistic  price,  a  cost  that 
surely  would  be  reflected  in  the  amount  the  average  citizen  would 
have  to  pay  for  these  valuable  services. 

Further,  we  do  not  feel  that  the  spectrum  can  be  managed  by 
determining  a  scarcity  value  alone.  There  are  many  other  factors 
which  must  be  considered  in  any  spectrum  allocation  proceeding. 

NABER  members,  of  course,  understand  the  costs  of  doing  busi- 
ness such  as  those  incurred  by  the  FXX  in  licensing  land  mobile 
radio.  Therefore,  we  would  not  oppose  a  fee  structure,  such  as  the 
one  proposed  in  S.  622,  established  on  the  basis  of  our  fair  share  of 
the  costs  of  application  processing. 

NABER  is  the  recognized  frequency  coordination  committee  for 
the  Business  Radio  Service  and,  as  such,  has  worked  exceedingly 
hfu-d  to  establish  our  reputation  in  this  regard.  We  are  therefore 
very  pleased  to  see  section  336  of  S.  622  and  we  applaud  the 
author's  wisdom  in  recognizing  non-Federal  Government  coordina- 
tion committees  and  the  role  they  play  in  the  frequency  assign- 
ment process.  In  fact,  we  are  pleased  to  see  the  land  mobile  indus- 
try as  a  whole  recognized  in  section  336. 

The  task  of  frequency  coordination  in  the  Business  Radio  Service 
was  or^inally  established  and  assigned  to  NABER  in  1970.  We 
have  performed  that  function  since  that  time  and  have  witnessed 
the  growth  of  Business  Radio  Service  firsthand  as  the  number  of 
frequency  coordination  requests  per  week  has  grown  from  50  to 
1,000;  an  increase  of  in  workload  of  approximately  2,000  percent  in 
9  years. 

The  complexity  of  selecting  a  frequency  has  expanded  at  a  simi- 
lar rate  as  the  available  channels  have  become  more  congested, 
particularly  in  the  m^'or  metropolitan  areas.  It  has  been,  and 
continues  to  be,  a  difficult  task  to  find  a  channel  that  will  provide 
a  satisfactory  grade  of  service  to  the  user. 

The  Business  Radio  Service  has  grown  to  em  all-time  high  of 
315,000  base,  mobile,  and  control  station  records.  We  have  only  met 
the  challenge  of  coordination  through  the  use  of  NABER's  own 
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computer  system  and  some  rather  innovative  programing 
niques.  Any  of  the  315,000  records  can  be  retrieved  in  a  matter  o 
seconds  due  to  our  online  capability.  In  fact,  we  have  the  capaciQ 
to  retrieve  data  that  is  unsurpassed  anywhere  in  our  industry^ 
While  this  data  base  is  massive,  it  has  few  errors  and  is  recognize 
by  the  industry  as  the  most  accurate  data  base  of  Business  RadJ 
Service  users  available. 

The  real  key  to  our  frequency  coordination  effort  is  the  ability  c 
our  six  professional  frequency  coordinators  to  take  the  compute 
data  and  exercise  the  necessary  human  judgment  in  selecting  thi 
appropriate  channel  for  a  user  in  a  specified  location.  This  capabtU  ^ 
ty  plus  the  fact  that  NABER  is  the  largest  coordinating  committee  "** 
from  a  volume  standpoint  makes  us  rather  unique. 

But  all  of  this  is  meaningless  unless  it  is  put  to  good  use  solving 
the  day-to-day  problems  in  the  Business  Radio  Service  and,  believe 
me,  we  do  put  it  to  good  use.  As  you  know,  we  select  and  recoro-J 
mend  frequencies.  We  also  assist  users  in  completing  the  necessarj^ 
FCC  forms  to  obtain  licenses.  A  day  does  not  pass  that  we  are  ncd 
asked  by  a  user,  a  vendor,  or  perhaps  even  the  FCC,  to  assist  i^ 
solving  an  interference  problem  that  may  develop  between  two  c 
more  users. 

NABER  is  in  a  [wsition  to  advise  the  users  and  dealers  c 
policy  as  well  as  advise  the  FCC,  or  even  petition  for  rulemakii 
when  the  user  feels  changes  in  the  regulations  are  necessary. 

NABER  petitioned  the  FCC  last  year  to  amend  its  rules  to  pn 
vide  for  the  filing  of  one  application  in  place  of  three.  The  FCC  ha 
just  recently  granted  that  petition  in  full.  It  will  be  extremehi 
beneficial  to  the  users,  tis  their  paperwork  will  be  reduced,  and  i 
will  assist  the  Commission  staff  in  its  goal  of  reducing  applicatioi 
processing  time  in  the  land  mobile  industry. 

We  are  taking  another  step  in  that  direction  today.  NABER  I 
just  filed  another  petition  aimed  at  reducing  the  processing  timsl 
for  many  applicants  by  an  expedited  grant  for  add  on  systems  to! 
community  repeaters  when  submitted  with  evidence  of  frequency 
coordination  as  set  forth  in  section  90.175  of  the  FCC  rules  and 
regulations.  These  actions  clearly  demonstrate  our  support  of  S. 
622  and  the  goal  of  60-day  processing  times. 

In  summary,  NABER  and  the  other  land  mobile  coordinating 
committees  play  a  vital  role  in  the  day-to-day  operation  of  this 
industry.  I  have  pointed  out  a  few  of  our  activities  to  reinforce  the 
provisions  of  S.  622  that  recognize  that  role.  We  urge  that  the 
subcommittee  include  such  a  provision  in  whatever  bill  is  finally 
approved  and  sent  on  to  the  full  Senate. 

Mr.  Chairman,  I  again  thank  you  for  the  opportunity  to  testify^- 
before  this  committee. 

Senator  Schmitt.  Thank  you,  sir. 

Mr.  Roberts.  ^ 

Mr.  Roberts.  Mr.  Chairman,  my  name  is  Carlos  V.  Roberts,  and 
I  am  Chief  of  the  Private  Radio  Bureau  of  the  FCC.  The  service* 
for  which  I  jun  responsible  include  nearly  all  aeronautical  anif 
maritime  communications  systems,  land  mobile  radio,  private  roij 
crowave,  CB,  amateur,  and  other  personal  communications  serv^ 
ices,  I  will  confine  my  comments  today  to  those  provisions  in  S.  Glh 
and  S.  622  that  could  affect  the  private  radio  services. 
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At  the  outset,  I  want  to  state  that  I  am  speaking  only  for  myself 
today,  and  do  not  necessarily  represent  the  views  of  the  Commia- 
gion. 

Senator  Schmitt.  Mr.  Roberts,  are  you  an  engineer  or  lawyer? 
What  is  your  profession  and  background? 

Mr.  Roberts.  I  will  take  claim  to  being  an  engineer.  My  under- 
graduate degree  is  in  engineering,  yes,  sir. 

Senator  Schmitt.  Are  you  also  a  lawyer? 

Mr.  Roberts.  No,  sir. 

Senator  Schmitt.  Thank  you. 

Mr.  Roberts.  Because  of  time  constraints,  it  will  not  be  possible 
for  me  to  comment  on  all  aspects  of  both  S.  611  and  S.  622,  and  I 
hope  the  subcommittee  will  permit  me  to  supplement  my  oral 
remarks  with  a  subsequent  written  statement  which  will  detail 
additional  comments  on  the  proposed  legislation. 

I  welcome  the  legislative  initiatives  that  are  contained  in  both  S. 
611  and  S.  622.  Both  bills  contain  important  changes  for  the  pres- 
ent Communications  Act,  and  these  changes  can  significantly  im- 
prove the  way  that  the  radio  spectrum  is  utilized  in  our  communi- 
cations-dependent society. 

The  management  of  the  electromagnetic  spectrum  is  a  challeng- 
ing and  important  task,  a  task  which  forms  the  core  of  the  FCC  s 
governmental  mission.  While  the  Commission  has  been  engaged  in 
spectrum  management  for  45  years,  it  is  only  in  the  \ast  few  years 
that  serious  attention  has  been  given  to  the  possibility  of  imple- 
menting radically  new  techniques  in  the  spectrum  management 
processes  practiced  by  the  agency. 

Today  I  would  like  to  spend  a  few  minutes  focusing  on  the 
advantages  of  introducing  economic  tools  into  our  spectrum  man- 
agement program,  and  follow  that  discussion  by  a  few  specific 
comments  on  particular  provisions  of  S.  622  and  S.  622. 

There  are  at  least  four  reasons  why  our  present  system  of  spec- 
trum management  could  benefit  by  the  availability  of  economic 
techniques: 

First,  the  present  decisionmaking  process  for  spectrum  allocation 
and  assignment  is  very  subjective,  and  does  not  necessarily  result 
in  providing  access  to  the  spectrum  to  the  entity  that  can  make  the 
most  valuable  use  of  the  resource.  Specifically,  our  present  system 
of  spectrum  allocation  has  difficulty  in  making  decisions  such  as 
when  to  assign  more  spectrum  to  oil  producers  and  less  to  lumber 
companies,  or  more  to  land  mobile  users  and  less  to  broadcasters.  It 
also  has  difficulty  in  deciding  which  applicant  should  be  granted  a 
license  when  the  competing  applicants  are  quite  similar,  such  as 
might  be  the  case  with  two  radio  common  carrier  applicants. 

I  believe  that,  using  the  principles  of  spectrum  economics,  the 
marketplace  can  effectively  make  these  decisions,  and  that  the 
operation  of  the  marketplace  is  to  be  preferred  over  the  decisions 
of  a  government  agency,  no  matter  how  well  intentioned  that 
agency  might  be. 

Second,  the  present  system  of  spectrum  management  does  not 
provide  a  means  for  those  users  who  need  high-quality  and  reliable 
communications  to  obtain  that  class  of  service,  while  also  allowing 
users  to  whom  communications  are  less  valuable  to  utilize  a  lower 
grade  of  service.  By  providing  all  the  users  of  any  one  type  with 
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the  same  quality  of  service,  regardless  of  how  much  they  might 
value  and  be  willing  to  pay  for  a  higher  quality  of  service,  the 
present  system  of  spectrum  management  Eigain  substitutes  govern- 
mental regulation  for  the  forces  of  the  free  marketplace. 

Third,  due  to  the  fact  that  it  is  nearly  always  possible  to  lower 
the  price  of  radio  equipment  by  designing  it  to  use  a  lai^r  amount 
of  spectrum,  and  given  the  fact  that  spectrum  is  now  a  free  good, 
there  exists  little  incentive  for  manufacturers  to  produce  spectrum- 
efFicient  equipment.  In  turn,  this  means  that  the  Government  must 
mandate  standards  of  technical  efficiency,  rather  thfm  relying  on 
the  marketplace  to  select  the  appropriate  degree  of  spectrum  effi- 
ciency. Unless  a  market  that  recognizes  the  value  of  spectrum  is 
implemented,  decisions  regarding  the  spectrum  efficienty  of  equip- 
ment will  necessarily  have  to  continue  to  be  made  by  a  Govern- 
ment agency. 

My  personal  experience  indicates  that  mandating  the  proper 
degree  of  spectral  efficiency  for  any  type  of  spectrum  user  is  an 
extremely  complex  and  difficult  task,  and  I  would  recommend  that 
this  type  of  decision  be  left  to  the  forces  of  the  marketplace.  Iliis 
assumes,  of  course,  that  the  market  will  be  allowed  to  treat  spec- 
trum as  the  scarce  and  valuable  commodity  that  it  is,  rather  than 
our  present  policy  of  treating  it  as  a  free  and  abundant  resource. 

Fourth,  the  present  system  for  making  spectrum  allocation  and 
assignment  decisions  is  presently  very  time  consuming.  It  is 
common  to  find  cases  where  more  than  one  license  application  for 
a  certain  radio  frequency  is  filed,  and  where  the  selection  of  one  of 
the  competing  applicants  to  be  the  licensee  has  taken  several 
years.  Likewise,  there  are  many  such  cases  involving  spectrum 
reaJlocation  where  a  new  type  of  communications  service  is  devel- 
oped only  to  be  stalled  for  years  awaiting  governmental  allocation 
of  the  necessary  spectrum,  at  a  large  cost  to  society.  I  believe  that 
implementation  of  spectrum  economics  would  greatly  reduce  the 
time  needed  to  resolve  competing  applications,  and  it  would  also 
lead  to  a  faster  reallocation  process. 

For  the  four  reasons  outlined  above,  economic  tools  can  play  an 
important  role  in  improving  our  present  spectrum  management 
processes.  I  will  now  briefly  discuss  two  specific  economic  tech- 
niques that  can  be  utilized  to  implement  some  of  the  improvements 
suggested  earlier,  banning  with  the  resource  fee  provisions  con- 
tained in  S.  611. 

Section  106(BX1)  provides  that  the  Commission  will  establish  and 
collect  annual  public  resource  fees  which  will  be  levied  on  licenaeea 
engaged  in  commercial  utilization  of  the  spectrum.  I  applaud  the 
inclusion  of  fees  based  on  the  value  of  the  spectrum,  since  fees  are 
an  economic  tool  that  can  help  in  achieving  better  spectrum  utili- 
zation. 

I  would  suggest,  however,  that  the  lemguage  in  S.  611  be  revised 
to  indicate  that  the  fees  are  to  be  based  on  the  fair  market  value  of 
the  spectrum,  rather  than  on  the  fair  market  value  of  the  benefit 
conferred  upon  the  licensees.  It  is  quite  conceivable  that  one  type 
of  user  could  be  authorized  spectrum  use  from  which  he  derives 
little  benefit,  while  a  different  type  of  user  might  be  able  to  employ 
the  same  spectrum  £md  derive  a  vety  high  benefit.  Clearly,  since 
the  spectnun  used  is  the  same  in  bom  cases,  the  fee  should  be  the 
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i  fees  should  be  independent  of  Uie  benefit  derived 
by  the  licensee,  but  instead  based  on  the  scarcity  value  of  the 
spectrum.  Setting  fees  in  this  manner  will  insure  that  the  spec- 
trum is  put  to  its  moat  valuable  use. 

Continuing  in  the  general  area  of  fees,  I  believe  the  provision  in 
S.  611  for  the  annual  collection  of  fees  could  become  an  onerous 
burden  on  the  Commission.  With  well  over  one-half  million  licens- 
ees in  just  the  land  mobile  services,  the  annual  calculation  of  fee 
amounts  and  the  mailing  of  invoices  could  become  an  administra- 
tive nightmare.  In  order  to  alleviate  these  administrative  difficul- 
ties, I  propose  that  the  Commission  be  afforded  flexibility  as  to  how 
often  fees  would  be  collected,  which  will  minimize  the  costs  and 
inconvenience  experienced  by  both  the  Commission  and  its  licens- 

Let  me  briefly  now  discuss  the  fee  provisions  in  S.  622,  which 
authorize  the  Commission  to  assess  fees  based  on  the  costs  of 
processing  and  regulation.  The  enactment  of  such  fees  would  clear- 
ly not  affect  the  quality  of  spectrum  management,  as  the  fees  have 
no  relation  to  spectrum  usage.  Moreover,  since  the  fees  collected 
would  be  earmarked  to  fund  Commission  operations,  it  is  conceiv- 
able that  such  moneys  could  result  in  an  increased  amount  of 
Commission  regulation,  as  well  as  additional  processing  require- 
ments. In  short,  cost-based  fees  provide  no  incentive  toward  mini- 
mizing Government  regulation  and  intervention  in  the  market- 
place, and  could  conceivably  work  against  such  an  objective.  Given 
these  drawbacks,  and  also  considering  the  benefits  of  spectrum 
resource  fees,  I  recommend  that  fees  based  on  spectrum  scarcity, 
not  Commission  costs,  be  adopted  by  the  subcommittee. 

In  addition  to  fees,  there  exist  other  economic  tools  that  could 
significantly  improve  our  spectrum  management  process  if  they 
were  available  to  the  Commission.  One  such  option  is  the  imple- 
mentation of  a  marketplace  where  licenses  to  use  the  spectrum  can 
be  freely  traded.  To  function  effectively,  this  proposal  would  re- 
quire the  following:  (a)  maximum  loading  limits  would  have  to  be 
Set  for  shared  land  mobile  channels;  (6)  free  transferability  of 
licenses,  without  prior  FCC  approval,  among  users  of  similar  serv- 
ices would  have  to  be  assured;  and  (c)  the  elimination  of  block 
allocations  and  restrictive  eligibility  rules  would  have  to  be  accom- 
plished. 

Effecting  these  changes  would  appear  to  require  modification  of 
section  310(b)  of  the  1934  act,  which  presently  requires  prior  FXX 
approval  before  a  license  can  be  transferred,  and  I  urge  that  this 
section  be  amended  accordingly.  With  this  legislative  change,  the 
Commission  would  be  empowered  to  implement  a  system  for  the 
free  trading  of  licenses,  although  obviously  major  changes  in  pres- 
ent FCC  rules  would  be  required.  Such  a  spectrum  market  would 
have  the  advantage  of  largely  removing  Government  intervention 
in  the  frequency  assignment  process,  and  the  resulting  price  sig- 
nals would  give  a  clear  indication  to  the  spectrum  allocation  au- 
thority as  to  the  need  for  spectrum  reallocation. 

Let  me  sum  up  this  quick  review  of  economic  tools  for  spectrum 
management  by  stating  that  it  is  my  firm  conviction  that  only 
through   the  application  of  economic-based  techniques,  such  as 
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those  discussed  above,  that  significant  improvements  in  spectrum 
management  can  result. 

Unfortunately,  there  does  not  appear  to  be  any  one  technique 
that  CEin  be  optimally  applied  to  all  bands  and  all  radio  services.  I 
would,  therefore,  recommend  that  S.  611  be  drafted  in  such  a 
manner  as  to  provide  the  Commission  with  maximum  r^ulato^ 
flexibility  in  implementing  spectrum  economic  approaches.  Specifi- 
cally, the  use  of  fees,  auctions,  and  marketplace  mechanisms  for 
frequency  assignment  and  allocation  should  be  permitted  and  en- 
couraged in  this  legislation.  Again,  it  is  only  through  the  use  of 
economic  tools  that  I  believe  that  improvements  in  our  manage- 
ment  of  the  spectrum  can  be  achieved  in  our  rapidly  changing 
communications  environment. 

Leaving  the  subject  of  spectrum  economics,  I  would  like  to  com- 
ment on  two  provisions  in  S.  622  that  are  of  special  interest  to  Izind 
mobile  and  other  users  in  the  private  radio  services.  Section  336(a) 
of  S.  622  provides  legislative  recognition  of  the  functions  of  coordi- 
nating committees  in  the  land  mobile  services.  These  committees 
have  provided  valuable  help  to  the  Commission  in  years  past,  Etnd 
they  continue  to  do  so  today.  Legislative  recognition  of  their  func- 
tion is  appropriate  Emd  welcome. 

Sections  336  (b)  and  (c)  of  S.  622  provide  for  the  automatic  issu- 
ance of  fixed  and  land  mobile  licenses  60  days  after  receipt  of  an 
application  by  the  Commission,  unless  the  application  is  acted  upon 

{trior  to  such  time.  I  believe  the  60-day  time  period  is  a  desirable 
icensing  objective,  and  I  generally  support  this  provision.  Howev- 
er, the  subcommittee  should  be  aware  that  if  a  long-run  increase  in 
the  volume  of  license  applications  materializes,  meeting  the  60-day 
goal  may  prove  impossible  without  additional  resources. 

Should  congressional  approval  of  these  resources  not  be  forth- 
coming, it  is  likely  that  some  licenses  would  automatically  issue, 
some  of  which  might  be  based  on  defective  applications  and  there- 
fore cause  interference  between  radio  users.  However,  if  the  Com- 
mission can  obtain  the  additional  resources  required  to  process  any 
substantial  increase  in  the  number  of  applications,  I  would  support 
the  inclusion  of  this  provision  in  the  legislation. 

Mr.  Chairman,  this  concludes  my  testimony.  Thank  you  for  the 
opportunity  to  appear  before  you  today. 

[The  following  information  was  sul^equently  received  for  the 
record:] 

Questions  op  thb  Committes  and  the  Answers  Therkto 

Federal  Communications  Commission, 

Washington.  flC.  July  11,  1979. 
Hon.  Howard  W.  Cannon, 

Chairman,  Committee  an  Commerce,  Science,  and  Transportation, 
U.S.  Senate,  Washington.  D.C. 

Dear  Senator  Cannon:  The  following  are  my  responses  to  the  questions  you 
asked  in  your  letter  of  June  20,  1979. 

Question  I.  You  testified  that  Section  310  of  the  existing  CommuniCBtions  Act 
needs  to  be  charged  if  economic  tools  are  to  be  implemented  in  spectrum  manage- 
ment. Ie  Section  310  all  that  needs  to  be  changed  for  this  to  happen? 

Answer.  Section  309(a)  presently  requires  a  public  interest  determination  by  the 
Commisaion  prior  to  a  grant  of  an  application  filed  under  Section  308  for  a  new, 
modified,  or  renewed  license.  However,  a  change  in  the  current  language  in  Section 
310(b)  would  permit  the  free  transfer  of  licenses  in  the  private  radio  services,  if  the 
change  epecitically  authorized  the  Commission  to  grant  an  application  for  assign- 
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ntent  without  making  a  prior  public  interest  determination,  and  without  dispoeing 
of  the  application  as  if  it  were  aled  under  Section  308. 

In  order  to  enable  the  Commission  to  award  original  licenses  and  modify  and 
renew  existing  licenses  without  making  individual  public  interest  determinations. 
Section  307  and  309  would  also  have  to  be  changed.  These  sections  would  have  to  be 
re-drafted  to  allow  for  grants  by  lottery  or  auction. 

Qiusiion  2.  You  note  that,  even  with  an  amendment  to  Section  310,  ".  .  .  major 
changes  in  present  FXX^  rulings  would  be  required,"  Are  ^ou  confident  that  tjiooe 
rule  changes  would  take  place  in  the  aliaence  of  congressional  policy  directives  to 
stimulate  these  changes?  If  not,  what  would  you  propose  to  include  in  the  legislation 
to  insure  that  these  changes  do  take  place? 

Answer.  I  feel  fairly  confident  that  these  rule  changes  would  be  enacted  by  the 
Commission  without  specific  congressional  policy  directives,  although  I  would  wel- 
come such  guidance.  However,  it  may  be  desirable  to  have  some  language  in  the 
committee  report  that  discusses  congressional  expectations  for  the  Commission's  use 
of  economic  techniques  in  spectrum  management. 

Question  3.  Mr.  Friedland  took  exception  to  Section  336  of  S.  622.  He  suggeeU 
that,  instead  of  having  a  license  granted  automatically  afler  60  days,  the  Commis- 
sion should  grant  special  temporary  authorizations.  Is  there  anything  stopping  the 
Commission  from  doing  this  now?  Do  we  need  something  in  law  to  allow  this  to 
happen? 

Answer,  The  Commission  presently  has  the  power  to  issue  special  temporary 
authorizations,  and  we  do  so  frequently.  However,  the  issuance  of  special  temporary 
authorizations  on  a  routine  basis  for  all  applicants  would  fail  to  solve  the  problen 


..„, s  would  have  to  first  receive  special  temporary  authority,  and 

then  later  a  r^ular  license.  This  process  would  double  the  amount  of  paperwork 
required  to  l>e  processed  per  applicant,  and  it  would  worsen  the  backlog  problem, 
rather  than  improving  it. 

Quettion  4-  In  your  testimony  recently  before  the  House  Suttcommittee  on  Com- 
munications, you  said:  "I  peisonally  don  t  believe  that  fees  for  land  mobile  would  be 
very  high,  even  without  the  tie-in  to  television  fees,  but  any  such  fears  could  be 
allayed  through  the  provision  in  the  bill  of  an  arbitrary  dollar  ceiling  on  the 
maximum  amount,"  Now,  you  have  had  a  lot  of  experience  in  this  area.  Whv,  based 
on  your  experience,  do  you  think  that  the  fees  for  land  mobile  wouldn't  be  very 
high? 

Answer.  There  are  at  least  three  general  reasons  why  I  believe  the  fees  for  land 
mobile  users  would  not  tie  very  high.  First,  there  is  an  ample  supply  of  land  mobile 
spectrum  available  at  the  present  time,  due  to  the  800  MHz  reallocation  action 
taken  by  the  Commission.  The  type  of  user  fees  that  I  would  advocate  would  be 
scarcity  tiased  fees,  and  as  there  presently  exists  little  scarcity  of  land  mobile 
channels  in  most  parts  of  the  U.S.,  the  fees  would  be  fairly  low.  Second.  I  believer 
that  new  technologies  <such  as  cellular  radio,  trunked  radio  systems,  and  perhaps 
single  sideband)  will  enable  us  to  make  much  more  efficient  use  of  the  presently 
available  spectrum  than  we  are  now  doing,  and  thus  will  extend  the  availability  and 
capacity  of  presently"  allocated  spectrum.  Again,  if  fees  are  based  on  scarcity,  new 
technology  will  minimize  the  amount  of  scarcity  that  will  be  encountered.  The  third 
reason  why  1  feel  that  fees  will  probably  not  be  very  high  is  because  the  Implemen- 
tation of  user  fees  based  on  scarcity  could  provide  a  fairly  clear  signal  to  the 
Commission  of  when  the  appropriate  time  to  reallocate  additional  spectrum  is 
reached.  Thus,  I  believe  the  Commission  would  be  more  likely  to  reallocate  spec- 
trum to  land  mobile  than  it  has  been  in  the  past,  when  there  have  been  some 
Juestions  raised  as  to  need  for  additional  frequencies.  If  spectrum  can  be  reallocated 
>r  land  mobile  use  in  an  easier  manner  than  has  heretofore  been  possible,  this 
would  also  contribute  to  keeping  the  scarcity  value  of  a  land  mobile  channel  low, 
and  thus  the  corresponding  fees  would  not  be  very  high. 

Question  5.  You  mentioned  "an  arbitrary  dollar  ceiling."  What  should  that  be? 
Could  you  give  us  some  suggestions? 

Answer.  As  I  stated  in  my  testimony,  1  don't  belive  that  fees  for  land  mobile  users 
would  be  very  high,  and  thus  I  do  not  believe  there  is  a  requirement  for  a  cap  on 
the  land  mobile  fee  value.  If  such  a  ceiling  amount  were  to  be  legislatively  mandat- 
ed, the  amount  would  be  fairly  arbitrary,  A  possible  figure  might  be  $1,000.00,  with 
a  provision  for  periodic  upward  acljustment  for  inflation. 
Sincerely, 

Carlos  V.  Robbbts, 
Chief,  Private  Radio  Bureau. 
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Your  testimony  makes  it  sound  like  you  are  more  of  an  econo- 
mist. 

Mr.  Roberts.  I  must  say  I  did  not  start  out  this  way.  I  was  once  a 
great  advocate  of  engineering  and  technical  measures  for  the  r^u- 
lation  of  spectrum.  Senator.  As  time  has  progressed,  in  the  yeftrs  I 
have  spent  with  tJie  Commission,  1  have  become  more  and  more 
disenchanted  with  that  approach.  It  seems  that  the  budget  and  size 
of  the  Commission  that  would  be  required  to  do  the  job  on  a 
technical  basis,  and  to  do  it  right,  is  totally  beyond  the  extent  that 
I  think  the  U.S.  people  want  to  fund  their  Government. 

Senator  Schmitt.  It's  my  concern  that  you  are  substituting  a 
regulatory  elephant  for  a  regulatory  mouse  with  this  spectrum  fee. 

Would  you  comment  further  on  the  viability  of  an  economic 
solution  to  what  has  generally  been  considered  a  technical  prob- 
lem? 

Mr.  Baker.  Just  one  quick  comment.  Carlos  is  an  engineer  lean- 
ing toward  economics.  And,  Mr.  Chairmzm,  an  economist  would 
like  to  leave  the  job  up  to  engineers.  Economists  can't  Eigree  on 
anything. 

Senator  Schmitt.  Certainly  not  next  year's  inflation  rate. 

Mr.  Baker.  That's  a  good  example. 

Senator  Schmftt.  I  Figured  a  geologist  can  predict  inflation  rates 
better  than  economists. 

Mr.  Meissie? 

Mr.  Massie.  I  find  it  difficult  to  comprehend  just  exactly  what 
we're  talking  about.  What's  good  for  the  American  public  or  what? 
Is  the  spectrum  resource  fee  what  we  are  really  looking  for?  When 
it  confers  benefit  to  the  public,  to  throw  back  into  the  arena — the 
marketplace — the  spectrum,  and  deprive  basic  industry  of  basic 
communications,  that  is  an  important  underlying  factor  of  indus- 
try, to  be  redistributed  on  the  basis  of  that,  I  just  don't  think  it's 
good  sense  and  I  just  don't  think  it's  very  fair  to  the  American 
public. 

Senator  Schmptt.  Mr.  Williams? 

Mr.  WiLUAMS.  I  have  discussed  this  with  Mr.  Roberts.  So  I'm  not 
really  sure  I  understand  what  he's  talking  about,  to  be  honest  with 
you.  Yet,  I'm  trying  to  understand  it  and  he  knows  I'm  trying  too. 

It's  based  on  one  fallacy.  It's  not  only  his  solution,  but  any 
solution  of  that  nature,  which  is  based  on  one  fallacious  assump- 
tion and  the  fallacious  assumption  is  we  have  a  scarcity  of  spec- 
trum. 

There  isn't  any  such  scarcity  of  spectrum.  And  I  think  we  kid 
ourselves  as  a  nation  when  we  get  trapped  into  that  kind  of  a 
conversation. 

Now,  dealing  with  the  Izmd  mobile  radio  generally  and  the  busi- 
ness radio  service  specifically,  we  have  had  a  scarcity  of  spectrum. 
But  it's  a  Government-made  scarcity,  not  an  actual  physical  or 
geological  scarcity.  So  I'm  not  so  sure  that  applying  what  he's 
talking  about  or  any  such  thing — I'm  not  talking  about  his  fdone — 
is  the  next  solution  at  this  point  in  time. 

At  this  point,  we  have  plenty  of  spectrum.  It's  just  that  we 
should  try  to  come  up  with  some  solutions  that  would  give  every- 
body the  best  possible  communications  capability  within  the  frame- 
work of  the  spectrum  that's  there. 
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As  a  final  observation,  in  the  matter  of  trying  to  put  priorities, 
and  I  suppose  that's  what  economics  attempts  to  do,  on  the  ubcs  of 
spectrum,  it  seems  to  me  to  be  something  that  gets  way  out  away 
^m  the  public  interest  that  we're  all  supposed  to  be  representing. 

Senator  Schmitt.  Mr.  Friedland? 

Mr.  Friedland.  Yes;  two  points. 

First,  of  course,  is  the  fact  that  we  are  all  sitting  here,  with  the 
exception  of  Mr.  Roberts,  representing  people  who  are  using  radio 
directly.  And  to  us,  it  is  a  tool.  It  is  not  the  means  to  the  end  per 
se. 

Many  of  us  operated  without  radio  before  and  would  operate 
without  radio  in  the  future,  but  not  economically.  So  there  is  a 
direct  economic  problem  at  that  point  by  itself.  We're  not  selling 
the  use  of  our  radio. 

True,  it  allows  us  to  operate  more  efficiently.  It  gives  us  manage- 
ment controls  and  so  forth.  So  there  is,  without  regard  to  whether 
we  pay  again  for  a  spectrum  resource  fee  or  anything  of  that 
nature,  we  re  already  paying,  if  you  will,  in  a  competitive  situation, 
amon^t  our  individual  industries. 

Second,  as  a  matter  Mr.  Williams  just  said,  there's  em  awful  lot 
of  spectrum  out  there.  There's  two  problems.  One  is  the  fact  of 
allocation,  that  is,  what  can  we  use.  And  then  there's  the  problem 
amongst  our  own  industries,  what  can  we  assign  to  our  own  indi- 
vidual users. 

If  we  all  had  all  the  spectrum  we  needed  to  use,  we  wouldn't  be 
sitting  here  trying  to  figure  out  how  we  can  get  more  people  on  the 
channels  and  alleviate  the  congestion. 

Senator  Schmitt.  Mr.  Roberts,  do  you  care  to  respond? 

Mr.  Roberts.  I  think  some  good  points  have  been  raised.  Let  me 
say  initially,  I  think  there  is  a  lack  of  understanding  here.  This  is 
not  because  the  principles  are  exceedingly  complex  or  different 
from  principles  used  to  allocate  other  resources,  such  as  land, 
minerals,  and  all  kinds  of  other  resources;  but  simply  because  it's 
something  new  that  has  not  been  done  before. 

It  is  a  relatively  untried  approach  in  the  electromeignetic  field, 
and  I  do  think  it  takes  getting  used  to.  We  talk  about  scarcity,  and 
Mr.  Williams,  I  might  say  that  by  scarcity  what  I'm  talking  about 
is  there  is  more  demand  for  spectrum  than  is  available  at  the 
present  price,  which  is  zero  dollars. 

So  I  think  the  fact  that  we're  all  here,  as  was  just  said,  is 
testimony  to  the  fact  that  there  is  that  scarcity.  It  is,  as  Mr. 
Williams  mentioned,  a  Government-made  scarcity.  That's  precisely 
my  point,  that  the  Government  is  not  the  best  mechanism  for 
allocating  this  valuable  resource,  and  that  this  function  should  be 
left  up  to  the  marketplace,  the  same  as  we  allocate  our  other 
resources. 

I  feel  confident,  having  thought  about  this  some  time,  that  there 
will  be  some  implementation  difficulties  in  the  beginning,  but  in 
the  long  run  it's  the  most  efficient  and  the  quickest  and  the  least 
wasteful  W8^  to  allocate  the  resource  and  manage  it. 

Senator  KiBMnr.  Mr.  Roberts,  one  of  the  problems  that  these 
gentlemen  and  their  constituencies  have  is  processing  time  for 
license  applications.  There  seems  to  be  some  disagreement  on  just 
how  the  backlog  is. 
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Apparently,  it's  lengthy.  Whatever  that  number  might  be  there 
is  improving  internal  mfinagement  within  the  industries  con- 
cerned, for  preventing,  identifying,  and  working  on  interference. 
Perhaps  we  can  presume  approval  eifter  a  period  of  time,  say  60 
days,  with  an  expedited  revocation  procedure  if  a  problem  arose? 

Wouldn't  that  simplify  the  application  process? 

Mr.  Roberts.  Do  you  mean  with  no  Government  review  whatso- 
ever? 

Senator  Schmitt.  The  Government's  there.  Your  office  would  be 
there.  But  it  would  be  presumed  that  the  application  was  approved 
unless  the  Government  or  some  other  interest  indicated  it  should 
not  be  approved.  You  already  are  cooperating  with  the  industry 
and  it  seems  to  me  there  would  be  very  few  problems.  You'd  have 
very  few  instances  where  you  would  have  interference,  which 
would  seem   to  be  the  main  reason   for   processing  applications. 

Mr.  Roberts.  I  am  extremely  sympathetic  to  this  idea.  In  my 
testimony,  I  support  the  provisions  you  have  in  the  bill,  which,  as  I 
understand  your  question,  are  along  the  very  same  lines,  except 
you've  got  the  60-day  limit. 

Senator  Schmitt.  That  legislation  could  provide  that,  unless 
something  comes  up,  every  application  is  approved  after  a  60-day 
period,  and  then  have  an  expedited  revocation  procedure  if  inter- 
ference occurs. 

Mr.  Roberts.  I  think  that's  an  excellent  approach.  The  only 
reason  I  mentioned  the  present  language  is  because  it  seems  there 
is  also  a  presumption  there.  If  after  60  days  the  application  hasn't 
been  acted  upon,  the  license  automatically  issues,  which  seems  to 
be  similar. 

Senator  Schmitt.  You're  correct.  The  language  might  be  im- 
jc^ved  or  expanded  to  make  sure  that  the  process  would  work, 
liiere's  a  great  deal  of  external  coordination  necessary. 

Mr.  Roberts.  Yes,  there's  an  awful  lot.  Not  just  with  foreign 
countries,  but  we  check  compliance  with  the  Environmental  Pro- 
tection Act.  There  are  also  radio  observatories  in  various  plftces 
which  must  be  taken  into  account.  The  FAA  has  ant«nna  height 
limits  and  so  forth.  So  coordination  is  an  extremely  complex  task. 

I  feel  sure  that  the  coordinating  committees  could  carry  that  out. 
But  it's  not  an  easy,  simple  matter. 

Senator  Schmitt.  Mr.  Roberts,  I  understand  you've  been  held 
fairly  level  in  terms  of  personnel  devoted  to  the  processing  of  these 
applications.  Is  that  correct? 

Mr.  Roberts.  Yes,  sir,  that's  correct. 

Senator  Schmitt.  But  other  portions  of  the  FCC,  such  as  the 
Office  of  Planning  and  Policy,  have  been  growing  quite  rapidly.  Do 
you  know  why  there  is  that  kind  of  emphasis? 

Mr.  Roberts.  Well,  I  first  want  to- — — 

Senator  Schmitt.  Disassociate  yourself  from  the  Commission? 

Mr.  Roberts.  No.  I  just  want  to  make  a  disclaimer,  mfike  sure 
that  you  know  that  my  previous  job  before  this.  Chief,  Private 
Radio  Bureau,  was  Chief  of  the  Office  of  Plans  and  Policy. 

I  have  great  sympathy  for  their  aims,  as  well  as  what  we're 
trying  to  do.  There  is  a  movement  across  all  facets  of  society  to 
keep  the  size  of  Government  down.  We're  trying  to  react  to  that  by 
increasing  the  efficiency  with  which  we  are  now  using  internal 
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personnel.  We've  adopted  systems  of  temporary  permits,  for  exam- 
ple, in  various  services.  In  CB,  for  example,  you  can  get  on  the  air 
instantaneously  by  filling  out  the  right  form  and  just  putting  it  in 
the  mail.  You  don't  have  to  wait  for  the  FCC  to  process  your 
license. 

We've  expanded  that.  We're  now  doing  it  in  the  maritime  serv- 
ices. And  I  anticipate  if  the  Commission  approves  it,  we  may  be 
doing  something  along  these  lines  in  the  land  mobile  services  in 
the  relatively  near  future. 

Senator  Schmitt.  Are  you  gaining  on  the  problem? 

Mr.  Roberts.  Well,  unfortunately,  or  fortunately,  manufacturers 
and  users  seem  to  be  selling  and  buying  and  coming  up  with  new 
uses  of  communications  as  fast  as  we  can  find  out  better  ways  to 
assess  the  situation  and  handle  the  problem. 

So  I'd  say  we're  keeping  even.  We're  not  going  under,  but  we're 
not  coming  up  above  our  necks  in  the  water. 

Senator  Schmitt.  Sounds  like  we  may  have  the  wrong  system,  if 
we  can't  gain  on  it. 

Would  any  of  you  gentlemen  like  to  comment?  Please  proceed. 

Mr.  Friedland.  We  have  addressed  ourselves  in  our  earlier  com- 
ments to  section  336(c),  but  there  are  a  couple  points  which  possi- 
bly should  be  emphasized. 

One  is  we  don't  want  to  end  up  in  a  situation  where  complacency 
becomes  a  problem. 

I  think  that  would  be  the  downfall  of  the  system,  if  it  ever  got  to 
that. 

Second,  for  those  of  us  who  have  lived  within  the  confines  of  a 
coordinated  system,  that  is,  with  frequency  coordination,  we  feel 
firmly  along  the  lines  that  we  don't  want  to  get  into  the  situation 
of  automatic  licensing  or  nonlicensing.  We  want  to  avoid  that  at  all 
costs. 

If  something  does  become,  in  a  de  facto  manner,  automatic  by 
virtue  of  filling  out  a  form,  items  will  start  to  slip  on  by,  that  will 
cause  the  demise  of  structural  mane^ement  rather  than  the  im- 
provement of  it. 

Senator  ScHMrrr.  Mr.  Massie? 

Mr.  Massie.  Well,  looking,  speaking  from  the  railroad  industry 
again,  the  AAR,  and  the  railroad  applicemts  for  licenses,  I  think  if 
you  would  review  the  history  of  it,  that  we  have  practically  zero 
rejections  of  license  applications.  This  would  certainly  indicate  that 
the  thoroughness  of  the  coordinators  and  the  cooperativeness  be- 
tween the  users  has  permitted  this.  And  certainly,  I  would  agree 
that  we  do  not  want  to  lower  all  the  barriers  to  assuring  that  the 
needs  of  the  FAA,  clearances  and  space  requirements.  But  I  think 
this  can  be  done  adequately,  and  I  think  this  is  a  good  testimonial 
to  exactly  what  is  being  proposed  here. 

I'd  like  to  make  just  one  other  comment  while  I'm  here,  and  that 
is,  I  didn't  mention  on  the  proposed  spectrum  manf^ement  that  is 
indicating  that  the  optimum  criteria  is  equal  loading  of  all  chan- 
nels. 

Certainly,  what  you're  goii^  to  have  is  safety  involved  in  the 
railroad  industry.  We  prefer  and  we  work  toward  having  a  mini- 
mal use  of  the  channels  so  it  is  available  from  a  tram  safety 
standpoint.  I  think  Mr.  Baker  indicated  the  same  thing  with  the 
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forest  industry.  If  you  go  to  that  standpoint — equal  loading — I 
think  you're  negating  a  very  prime  factor,  and  that  is  public  safety. 

Thank  you. 

Mr.  Bakes.  If  I  may,  FIT  is  rather  unique  lunong  all  the  ft^uen- 
cy  coordinators  in  that  we  provide  a  total  licensing  service  for  our 
members. 

Over  the  years,  we've  prepared,  typed  and  prepared  thoiisands 
and  thousands  of  FCC  forms  for  appUcations.  So  I'd  like  to  say  I'm 
an  expert  on  the  preparing  and  the  filing  of  license  applications. 
And  I  can  support  Mr.  Massie's  statement  that  at  least  99'*Vioo  of 
our  applicants  are  ultimately  granted  by  the  FCC  as  applied  for. 
And  that's  why  I  would  support  all  sections  of  336.  In  fact,  I  would 
strengthen  them  for  those  that  have  coordinating  committees. 

The  problem  we  have  with  license  application  processing  is  that 
in  fact  it  seems  like  the  processors  at  the  FCC  are  more  interested 
in  the  crossing  of  "T's"  and  the  dotting  of  "I's",  until  we  have 
applications  being  bounced  and  returned  for  those  very  purposes. 

That  puts  an  extremely  long  delay  on  anybody  getting  a  license. 
In  some  cases,  because  they  fail  to  dot  an  I,  they  can  run  6  months 
or  7  months  or  8  months,  for  one  reason  or  another.  And  I  would 
like  to  see  somehow  this  changed. 

I  am  sympathetic  with  Mr.  Roberts'  problem  with  stafHng.  But 
I'd  suggest  it's  not  necessarily  bodies  but  also  quality  of  help.  These 
people  are  evidently  lower-paid  staff  and  he  has  a  high  turnover. 
From  our  licensing  standpoint,  it's  very  frustrating.  We  seem  to 
just  have  running  against  him  many  unwritten  rules,  processing 
rules.  We  tell  our  licensees,  we're  doing  you  a  favor  to  get  a  license 
processed.  We  know  what  we're  doing. 

Carlos'  staff  says,  this  is  the  way  we're  going  to  do  it.  Then 
there's  a  change  within  his  staff  and  all  of  a  sudden  that  way  is 
not  acceptable.  We  continually  fight  that  problem  of  trying  to 
reeducate  ourselves  so  we  know  in  what  form  they  want  an  appli* 
cation. 

Mr.  WlLUAMS.  Mr.  Chairman,  I  would  make  these  observations 
quickly.  One  is,  I  don't  think  we  ought  to  beat  Carlos  to  death, 
because  he's  new  in  this  assignment  and  he  inherited  a  hell  of  a 
bad  situation,  probably  much  worse  than  what  he's  got  now. 

My  appraisal  of  the  situation  is  this.  It's  much  easier  for  us, 
private  industry,  to  do  what  we've  done  in  terms  of  speeding  up 
processing,  being  able  to  handle  this  2,000  percent  increase  in 
workload  and  so  on,  with  a  limited  number  of  additional  people, 
simply  because  we've  got  flexibility. 

However,  I  think  there  are  a  few  things  Mr.  Roberts  would  soon 
get  on  top  of  if  he  had  the  time  to  do  it,  and  that  is  to  look  at  the 
work  flow  and  the  stages  find  steps  that  license  applications  go 
through.  And  it  really  is  quite  filarming  to  see  what  s  happened.  I 
think  he  would  do  it  quickly,  and  I  know  he  would — I  know  he's  an 
efficient  metn — start  isolatmg  licenses,  separating  them  out  into 
complexities.  And  you  would  get  this  whole  total  workload  time 
down  tremendously,  if  you  could  deal  with  the  absolute  routine 
things  o^  in  an  absolute  routine  fashion  and  stamping  them  out.  It 
would  cut  the  backlog  way  down. 

There  are  exceptions  and  I  don't  want  to  make  this  whole  coordi- 
nating and  licensing  process  seem  too  simple,  because  when  you 
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start  getting  into  the  border  problems  with  Mexico  and  Canada, 
you  start  getting  into  the  problems  with  these  other  agencies, 
particularly  the  Government.  Army,  Navy,  and  all  the  other  serv- 
ices. 

It's  not  a  simple  matter.  You  get  into  some  of  those  kinds  of 
complexities  that  the  industrial  groups  can't  deal  with.  That  has  to 
be  a  Government  activity. 

So  I  suspect  what  could  be  done  to  cut  down  this  whole  process 
in  time,  would  be  to  put  an  industrial  engineering  expert  in  and 
look  at  the  flow  of  work  and  separate  out  the  nonessentials,  the 
strictly  routines,  and  not  let  everything  come  down  the  same  line, 
and  when  you  get  a  real  bad  one  back  up  the  whole  line. 

Senator  ScHMrrr.  Mr.  Roberts,  would  you  like  to  make  a  quick 
response?  Then  I'm  going  to  have  to  recess  in  order  to  get  to 
another  hearing. 

Mr.  Roberts.  Mr.  Senator,  I  would  just  first  like  to  address  the 
comment  made  earlier  about  T's  and  I's.  If  there's  a  problem  with 
T's  and  I's,  I  think  it's  resolvable.  I  think  we  need  better  communi- 
cation. I  don't  think  there's  any  fundamental  agreement  between 
dotting  Ts  and  I's. 

As  far  as  Mr.  Williams'  comment  on  the  complexities  of  license 
processing,  we  have  recently  implemented  such  a  change.  And  that 
is  one  of  the  ways  in  which  we  have  been  able  to  keep  from  going 
under,  as  we  now  separate  out  renewals,  for  example,  which  re- 
quire very  little  detailed  processing.  And  those  are  almost  routine- 
ly— they  just  go  right  through  on  a  separate  line. 

Then  there  s  the  very  complex  applications  observations  which 
take  another  track,  and  then  the  general  run-of-the-mill  applica- 
tions. So  we  really  have  three  tracks.  It's  a  fairly  new  system,  out  I 
think  it's  going  to  work  well  and  it's  going  to  be  one  where  hopeful- 
ly we'll  keep  from  getting  any  worse  in  our  service  times. 

Senator  Schmfft.  Keep  up  that  effort. 

Thank  you,  gentlemen.  Your  testimony  has  been  very  valuable. 

The  hearing  is  recessed  until  10  a.m.,  Monday.  It  will  be  in  this 
room. 

[Whereupon,  at  12:55  p.m.,  the  hearing  was  adjourned.] 
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AMENDMENTS  TO  THE  COMMUNICATIONS  ACT 
OF  1934 


MONDAY,  JUNE  18,  1979 

U.S.  Senate, 

COHHnTBS  ON  COBOfBBCE,  SCIENCE,  AND  TRANSPORTATION, 

SUBCOHMTTTEE  ON  COMHUNTCATIONS, 

Washington,  D.C. 

The  subcommittee  met,  at  10  a.m.,  in  room  235  of  the  Russell 
Senate  Office  Building,  Hon.  Ernest  F.  Hollings  (chairman  of  the 
subcommittee)  presidt^. 

Senator  Hollings.  Ilie  committee  will  please  come  to  order.  We 
have  a  distinguished  panel  this  morning,  a  former  Postmaster  Gen- 
eral, the  Honorable  J.  Edward  Day,  special  counsel  to  the  Electron- 
ic Industries  Association;  Mr.  Paul  Bortz,  Deputy  Assistant  Secre- 
tary, National  Telecommunications  and  Information  Administra- 
tion; and  Dr.  Nina  Cornell,  Chief  of  the  Office  of  Plans  and  Policy 
of  the  FCC. 

We'll  try  our  best  to  limit  your  opening  statements  to  10  min- 
utes. We  won't  keep  the  time  this  morning,  but  we'll  try  to  limit  it 
so  each  of  you  can  get  in  your  msyor  points,  then  we'll  get  into 
discussion  and  then  we'll  come  back  and  take  on  anything  you 
haven't  covered. 

Mr.  Postmaster  General,  we'd  be  glad  to  hear  from  you. 

Senator  Goldwater.  I  ask  that  my  opening  statement  be  made  a 
matter  of  record. 

Senator  Rollings.  Yes,  sir. 

[The  statement  follows:] 

Opening  Statbhent  by  Senator  Goldwatbr 

Mr.  Chairman,  as  our  hearings  enter  their  final  phase,  I  want  to  reiterate  my 
position  on  a  "apectnim  use  fee,"  a  "spectrum  scarcity  fee,"  or  a  "public  resource 
fee."  1  don't  care  what  it's  called;  I  do  not  believe  you  can  place  an  appropriate 
value  on  the  multitude  of  frequencies  that  combine  to  form  the  radio  spectrum. 

We  have  already  heard  a  lot  of  testimony  on  the  spectrum  fee.  Most  of  it,  Mr. 
Chairman,  as  you  know,  was  In  opposition. 

Supporters  of  the  spectrum  fee  argue  that  it  is  an  economic  tool  to  encouraee  the 
efficient  use  of  the  spectrum.  This  view  has  some  theoretical  appeal.  People  are 
^nerally  more  careful  with  what  they  have  to  pay  for.  However,  I  don't  see  the 
spectrum  fee  as  a  practical  solution.  In  fact  using  economics  to  solve  what  is 
essentially  a  technological  problem  strikes  me  as  a  dangerous  combination.  If  there 
is  an  increasing  problem  with  managing  the  spectrum,  a  technological  solution  is 
the  best  answer.  Maybe  we  need  more  effective  and  coordinated  regulation  of 
frequency  space  by  regulators  with  some  sense.  Right  now  the  iob  is  divided  between 
the  FCC  and  the  Department  of  Commerce.  Perhaps  it  should  De  done  by  one  or  the 
other  and  not  both. 

Some,  notably  Mr.  Geller,  view  the  spectrum  fee  as  a  trade-off  for  deregulation. 
Mr.  Chairman,  I  could  not  disagree  more.  If  deregulation  cannot  stand  on  its  own, 
then  we  should  not  deregulate.  No  industry  should  have  to  be  taxed  to  get  rid  of 
unnecessary,  burdensome  government  regulation. 
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Mr.  Chairman,  placing  a  va 
No  matter  what  the  figures  i 
legislate  a  statutory  formula. 

The  same  frequency  can  have  a  completely  different  "fair  market  value",  depend- 
ing on  whether  it's  used  by  an  airplane  at  35,000  feet,  or  by  a  logger  on  a  mountain- 
top,  or  by  a  taxi  service  in  a  valley.  In  addition,  much  of  this  spectrum  space  is 
shared. 

Spectrum  space  ia  not  like  grazing  land  which  is  a  fixed,  identifiable,  and  tangible 
asset,  capable  of  being  measured. 

Mr,  Chairman,  1  began  these  hearings  hoping  to  find  alternatives  to  the  spectrum 
fee.  I  am  still  looking  for  those  alternatives. 

As  you  know  under  my  bill  the  cost  of  regulation  is  the  basis  for  imposing  license 
fees.  Some  have  argued  that  these  fees  will  go  up.  because  the  cost  of  running  the 
FCC  will  rise.  This  ignores  deregulation.  Under  S.  622,  the  cost  of  running  the  FCC, 
and  therefore  the  license  fees,  will  decline  as  deregulation  takes  effect. 

One  last  point.  Under  S,  622  there  is  a  waiver  provision  for  non-commercial  users 
of  the  spectrum,  such  as  CBer'a  and  amateur  radio  operators.  I  intend  that  this 
waiver  be  used  liberally  by  the  FXX.  bo  that  it  would  be  the  rare  instance  in  which 
any  non-commercial  user  had  to  pay  a  fee — even  a  nominal  fee. 

STATEMENTS  OF  J.  EDWARD  DAY.  SPECIAL  COUNSEL,  CON- 
SUMER ELECTRONICS  GROUP,  ELECTRONIC  INDUSTRIES  AS- 
SOCIATION, AND  PARTNER.  SQUIRE.  SANDERS  &  DEMPSEY; 
PAUL  BORTZ.  DEPUTY  ASSISTANT  SECRETARY.  NATIONAL 
TELECOMMUNICATIONS  AND  INFORMATION  ADMINISTRA- 
TION, DEPARTMENT  OF  COMMERCE;  AND  DR.  NINA  COR- 
NELL, CHIEF,  OFFICE  OF  PLANS  AND  POLICY.  FEDERAL 
COMMUNICATIONS  COMMISSION 
Senator  Hollings.  Please  proceed,  Mr.  Day. 

Mr.  Day.  My  name  is  J.  Edward  Day.  I'm  a  lawyer  in  general 
practice,  and  for  a  number  of  years  I've  represented  the  Consumer 
Electronics  Group  of  the  Electronic  Industries  Association  here  in 
Washington. 

EIA/CEG  is  a  trade  association  of  consumer  electronics  manufac- 
turers, and  we  represent  not  only  substantially  all  of  what's  left  of 
the  American  manufacturers,  we  also  represent  the  JapEtnese 
owned  manufacturers  which  have  facilities  in  the  United  States. 
The  television  manufacturing  industry  frequently  gets  mixed  up 
in  people's  minds  with  the  broadcasting  industry  as  far  as  profit 
margins  are  concerned,  but  we  are,  in  fact,  a  distressed  industry. 
We  are  not  only  not  profitable,  the  industry  as  a  whole,  year  after 
year,  runs  in  the  red.  Our  prices  have  also  been  something  entirely 
ditTerent  than  what  the  casual  man  in  the  street  might  think. 
While  the  cost  of  living  has  been  going  up  and  up,  our  prices  have 
held  steady.  Last  year  they  even  went  down  somewhat,  so  that  in 
relation  to  the  cost  of  living,  we're  still  at  about  the  100,  which  was 
the  1967  base  for  all  products. 

In  the  early  days  of  television  manufacturing,  there  were  about 
100  manufacturers  in  the  United  States.  Today,  even  with  the 
leading  Japanese  companies  included,  there  are  only  about  15.  Just 
in  recent  years,  as  you  may  have  noticed,  a  number  of  leading 
manufacturers  have  gone  out  of  the  business,  including  Motorola, 
Philco-Ford,  Packard-Bell.  Admiral.  Rockwell.  Warwick,  and 
others. 

Senator  Holungs.  Is  that  a  transfer.  General  Day,  just  from 
American  to  offshore  manufacture?  Do  you  represent  the  offshore 
folks  as  well? 
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Mr.  Day.  Well,  several  of  the  American  manufacturers  manufac- 
ture in  Taiwan  their  black  and  white  sets  in  order  to  have  some 
way  to  try  to  survive. 

But  the  compEinies  I  mentioned  have  gone  out  of  business — for 
example,  Packard-Bell  today  is  gone;  Warwick,  which  I  mentioned 
was  sold  to  a  Japanese  manufacturer,  which  now  manufactures  in 
the  United  States.  Phiico,  as  a  manufacturing  company,  is  gone. 
Sylvania  bought  their  name,  but  it's  gone  as  a  manufacturing 
concern. 

The  major  transition  in  this  industry  to  solid-state  technolc^ 
has  made  it  an  increasingly  better  product,  &nd  the  industry  has 
tremendous  economic  incentives  to  improve  the  quality  of  the  prod- 
uct constantly  for  competitive  reasons  without  the  need  of  govern- 
mental mandate  or  governmental  guidfuice. 

Even  Consumer  Reports,  which  norm£Jly  isn't  one  of  our  fans, 
said  in  a  recent  issue  that  the  tested  sets  suggested  that  the  day 
has  come  when  television  viewers  can  take  a  good  color  picture  for 
granted.  The  rank  and  file  of  the  public  likes  the  television  set. 
There  are  145  million  of  them  out  there  already,  and  there  are 
about  16  million  being  sold  every  year.  Again,  as  I  say,  there  is 
huge  volume  but  profits  are  usually  nonexistent. 

Now,  there  have  been  a  tremendous  number  of  recent  proposals 
coming  from  the  FCC  for  consideration  of  new  aspects  of  design 
and  manufacture  of  television  receivers.  I  want  to  emphasize  that 
this  is  nothing  like  EPA  or  an  OSHA  or  something  of  that  kind. 
There's  no  safety  or  health  aspect  to  it  at  all.  It's  simply  a  matter 
of  proposing  that  Government  regulators  should  substitute  their 
preferences  for  the  views  of  experienced  television  engineers  and  of 
the  marketplace,  because  innovation  is  the  order  of  the  day  in  our 
business. 

We  believe  that  things  have  developed  recently  to  the  point  that 
television  manufacturing  is  the  most  overly  regulated  industry  in 
the  United  States.  Nearly  every  regulatory  alphabetical  agency  in 
town  seems  to  be  involved  in  our  doings  one  way  or  another,  and  I 
have  attached  to  my  prepared  statement  a  list  of  33  subjects  of  new 
regulation  for  us  which  the  FCC  alone  is  considering  in  just  three 
dockets  at  the  present  time. 

These  new  proposals  are  burdensome  and  unnecessary,  and  none 
of  them  involve  public  safety  or  health. 

Now,  for  the  specific  pro[>osal  for  a  National  Commission  on 
Spectrum  Management,  which  is  what  we  are  here  to  testify  about. 
We  don't  embrace  the  proposal  with  wild  enthusiasm.  We  aren't 
sponsoring  it  or  proposing  it,  but  on  the  other  hand  we  are  not 
fighting  it,  and  if  it  comes,  it  comes,  and  we  can  live  with  it. 
However,  if  it  does  come,  Mr.  Chairman,  the  legislation  should 
place  a  moratorium  on  the  FCC's  rulemaking  authority  in  the 
areas  that  are  being  studied  by  the  Spectrum  Commission,  until 
the  Spectrum  Commission  has  made  ita  final  refwrt  to  Congress. 

This  is  not  proposed  as  a  stall.  It's  proposed  because  there's  no 
use  having  us  nibbled  away  by  inches  by  the  FCC  while  the  Spec- 
trum Commission  studies  and  recommends  in  regard  to  the  big 
picture.  If  the  Spectrum  Commission  pursues  its  far-reaching  mis- 
sion with  thoroughness,  that  will  want  to  have  input  on  a  more  or 
less  continuous  basis  from  the  receiver  memufacturing  industry  and 
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will  weint  to  assign  projects  and  studies  to  them.  We're  already 
spread  very  thin  on  top  night  creative  engineering  talent. 

The  top  priority  of  these  engineers  is  to  continue  aa  they  have  on 
a  purely  voluntary  basis  to  further  improve  the  quality  of  the 
product.  They  have  just  so  much  time  to  spare  to  cope  with  the 
regulatory  and  l^islative  issues  and  broad  based  studies  not  keyed 
to  the  survival  of  their  companies.  They  can't  be  fending  off  the 
barrage  of  proposals  from  the  FCC  and,  at  the  same  time,  provide 
adequate  Eissistance  and  participation  with  the  Spectrum  Commis- 
sion. 

For  much  the  seune  reasons,  the  legislation  should  specify  that 
there  should  be  two  representatives  of  the  receiver  manufacturing 
industry  on  the  Spectrum  Commission.  The  legislation  refers  to 
equipment  manufacturers  as  possible  members,  but  they  could  be 
broadcast  equipment  manufacturers.  Two  representatives  of  receiv- 
er manufacturers  should  be  mandated. 

Actually,  under  the  bill  as  it's  written,  there's  no  guarantee  that 
any  representative  of  an  actual  equipment  manufacturer,  let  alone 
a  receiver  manufacturer,  would  be  represented. 

Another  point  which  should  be  clarified  in  studying  proposed 
changes  in  allocations,  assignments,  or  authorizations — the  Com- 
mission should  be  specifically  directed  to  consider  the  cost  benefit 
aspect  and  other  economic  effects  of  any  such  changes  on  private 
industries  as  well  as  on  the  public  in  general.  Also,  in  section  503, 
there's  a  provision  that  the  Commission  should  identify  eind  study 
proposals  relating  to  design.  We  have  consistently  maintained,  and 
will  continue  most  strenuously  to  maintain,  where  no  hefilth  or 
safety  aspect  is  involved,  the  design  of  consumer  electronic  prod- 
ucts IS  best  left  to  the  free  market. 

There  aire  many  details  I  could  comment  on.  I  personiilly  think 
the  compensation  proposed  in  the  bill  for  the  part  time  members  of 
the  Spectrum  Commission  is  too  low.  I  think  they  should  get  an 
ftnnual  salary  such  as  $15,000  plus  a  per  diem.  It  should  be  made 
clear  whether  the  per  diem  includes  reading  and  travel  time.  I 
think  it  should. 

The  bottom  line  is  do  we  think  the  Spectrum  Commission  is  just 
zuiother  unneeded  new  Federal  agency?  We  don't  say  that.  We 
would  prefer  a  coordinated,  deliberate  study  of  the  spectrum  issues 
instead  of  the  volley  of  potshots  we  are  getting  at  the  present  time. 

Thank  you,  sir. 

[The  statement  follows.] 


My  name  is  J,  Edward  Day.  I  am  a  lawyer  in  general  practice  and  for  a  number 
of  years  have  represented  the  Conaumer  Electronics  Group  of  the  Electronic  Indus- 
tries Association  here  in  Washington. 

EU/CEG  is  the  trade  association  for  manufactures  of  consumer  electronics  prod- 
ucts such  as  television  receivere,  radios,  phonographs,  audio  systems  and  tape  re- 
corders. We  represent  substantially  all  of  the  domestic  manufacturers  of  television 
receivers  and  also  several  of  the  Japanese  owned  manufacturers  which  have  facili- 
ties in  the  United  States. 

The  purpose  of  my  testimony  is  to  give  some  essential  background  about  our 
industry,  its  financial  pliEht,  its  incredible  non-inflationary  pricing  hiatoty,  and  its 
phenomenal  technological  progress.  Then  1  want  to  comment  on  the  propoeal  in 
Sections  501-508  of  S.  611  on  the  proposed  National  Commission  on  Spectrum 
Management. 
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71k«  alaU  of  the  teltvuion  manufacturing  industry 
A  few  key  points  in  the  pertinent  background  of  this  industry  are  as  follows: 

1.  The  television  receiver  manufacturing  industry  has  been  chronically  beset  with 
financial  problems.  It  is  not  a  profitable  business. 

2.  Television  set  prices  have  held  steady  or  actually  declined  throughout  the 
history  of  the  industry  while  prices  of  nearly  every  other  product  have  increased. 

3.  The  performance  quality  of  television  receivers  is  excellent  and 
improve  as  new  technological  breakthroughs  are  made. 

4.  None  of  the  recent  deluge  of  pre '"  '"    '   " 

manufacture  of  television  receivers  n 

5.  Most  of  these  recent  regulatoi? 
improve  the  fmancial  situation  of  UF 
get  manufacturing  industry  and  consumers. 
Chronic  fijiancial  problems  besetting  the  industry 

The  consumer  electronics  industry  is  and  has  long  been  subject  to  intense  compe^ 
itive  pressures  and  a  persistent  and  severe  profit  squeeze. 

In  the  early  days  of  television,  there  were  over  ICN)  manufacturers  making  sets  in 
the  United  States.  Today,  even  with  the  makers  of  the  leading  Japanese  brands 
included,  there  are  only  about  15.  Just  in  very  recent  years,  a  number  of  leading 
manufacturers  have  gone  out  of  the  business.  These  include  Motorola,  Philco-Fon^ 
Packard  Bell,  Admiral  Rockwell  and  Warwick. 

A  recent  issue  of  the  authoritative  Television  Digest  (April  16,  1979)  tells  the  story 
(on  the  basis  of  International  Trade  Commission  figures): 

"Color  TV  industry  in  red  in  1978:  Domestic  color  TV  industry's  desperate  need 
for  substantial  price  increase,  and  intense  competition  that's  keeping  those  prices 
down,  is  spotlighted  in  ITC  report  which  shows  U.S.  set  makers  posted  aggr^ate  net 
loss  last  year  while  setting  production  and  sales  records.  ITC  keeps  tabs  on  industry 
to  monitor  effectiveness  of  color  TV  import  quotas. 

"While  EIA  data  indicate  average  color  TV  values  rose  at  total-market  level 


(production  plus  imports),  response  to  ITC  questionnaire  by  producers  ft  importers 
shows  actual  average  selling  prices  dropped,  while  production  costs  soared.  Result 
was  ^larp  drop  in  oomestic  plants'  net  operating  profit  to  1.5  percent  of  sales,  down 
firom  2.8  percent  in  1977,  3.7  percent  in  1976,  and  over  a  net  loss  of  $1.63  million, 
against  estimated  $28  to  $32  million  profit  in  1977." 

A  staff  report  on  television  sets  by  the  Bureau  of  Consumer  Protection  of  the 
Federal  Trade  Commission  in  February  1979  states: 

"One  additional  point  to  consider  for  this  product  *  *  *  is  that  the  consumer 
electronics  industry  is  subject  to  intense  competitive  pressures  and  a  long  standing 
profit  squeeze. 

"Several  leading  manufacturers  (Phiico,  Motorola,  etc.)  have  recently  given  up 
television  manufacturing,  with  marginal  profits  experienced  by  remaining  compa- 
nies due  to  the  magnitude  of  competition." 
Startling  price  performance 

The  same  FTC  staff  report  includes  the  following:  "The  performance  of  the  prices 
of  television  receivers,  *  *  *  in  relation  to  the  Consumer  Price  Index,  is  startling. 
Television  receivers  entered  the  Consumer  Price  Index  in  1950  at  159.7.  The  average 
for  all  items  that  year  was  72.1,  based  on  a  1967  standard  of  100.  By  the  end  of  1977, 
the  Consumer  Price  Index  for  all  items  had  risen  to  181.5,  but  television  receivers 
had  a  reverse  trend,  dropping  to  101.7. 

Television  prices  have  barely  moved  in  the  past  22  years  and  actually  dipped 
slightly  in  1978.  The  Television  CPl  index  at  the  end  of  1978  was  101,6,  vs.  202.9  for 
all  CPI  products,  and  compared  with  the  Television  index  of  101.7  at  the  end  of 
1977. 

No  other  nu^or  industry  can  compare  with  consumer  electronics  for  its  history  of 
"make  it  better  at  no  increase  in  price." 

There  has  been  a  long  standing  pattern  of  improvement  in  quality  and  performance 
of  television  sets 

Speaking  of  the  period  1950-1978,  the  Federal  Trade  Commission  staff  report 
states:  "During  this  period,  many  technological  advances  were  made  which  greatly 
enhanced  the  quality,  reliability,  safety  and  energy  efficiency  of  television  receiv- 
ers." 

(Turrentrmodel  color  TV  sets  feature  automatic  fine  tuning,  most  set  have  auto- 
matic color  and  tint  adjustments,  many  of  them  with  pushbutton  random-access 
electronic  tuning.  A  by-product  of  the  growth  of  electronic  tuning  has  been  the 
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increasing  popularity  of  wireless  remote  control,  which  was  featured  in  15.6  percent 
of  the  color  sets  produced  or  imported  in  1978,  up  from  12.7  percent  in  1977  and  10 
percent  in  1976. 

Consumer  Reports  magazine  confirmed  in  a  recent  issue  that  all  makee  of  new 
television  receivers  give  good  performance. 

Commenting  on  their  March  1979  survey  of  midsized  color  television  sets,  they 
said:  "The  tested  seta  suggested  that  the  day  has  come  when  television  viewers  can 
take  a  good  color  picture  for  granted." 

As  no  other  industry,  consumer  electronics  is  an  industry  of  innovation,  of  con- 
stant change.  New  principles  and  devices  continually  create  new  products  and 
revolutionize  older  ones. 

The  industry  transition  to  solid  state  technology  has  provided  a  mf^or  contribu- 
tion to  the  national  effort  to  conserve  energy.  Many  color  television  sets  now  use  no 
more  power  than  a  100  to  150-watt  light  bulb.  And  adoption  of  solid  state  technology 

Elus  continuing  improvements  in  manufacturing  and  quality  control  procedures 
ave  brought  to  the  marketplace  products  with  an  extraordinarily  high  level  of 
quality. 

The  rank  and  file  public  likes  the  television  set.  There  are  about  145  million  in 
the  hands  of  the  American  public— in  98  percent  of  the  nation's  homes.  More  ttmn 
three-quartera  of  American  households  boast  more  than  one  set. 

Manufacturers  of  consumer  electronics  products  have  compelling  economic  incen- 
tives, without  additional  regulation  or  legislation,  to  do  whatever  is  feasible  to 
improve  design  and  manufacture.  Poor  performance  hurts  sales:  competition  pro- 
vides a  powerful  incentive  to  continue  to  improve  design  and  manufacture. 

There  is  no  public  demand  for  change  in  design  and  performance  of  television 
receivers.  "Interference"  is  a  problem  in  a  limited  number  of  situations.  The  indus- 
try is  striving  to  reduce  this  problem  by  technological  imorovementa.  But  in  a  m«or 
part  of  interference  cases,  there  is  nothing  that  can  be  oone  as  far  as  design  of  Uie 
receiver  is  concerned  which  will  eliminate  the  problr—   "" '  — ' 

Television  receivers  are  working  well  and  people  i 
no  use  "trying  to  fix  soniething  that  ain't  broke. ' 

None  of  the  recent  deluge  of  proposals  for  further  regulation  of  the  design  and 
manufacture  of  television  receivers  relates  in  any  way  to  health  or  safety 

The  current  regulatory  situation  for  television  sets  is  in  no  way  comparable  to 
health,  safety,  environmental  or  energy  considerations  which  may  justify  govern- 
ment action  for  certain  other  types  of  products.  Instead,  with  television  it  ia  a 
matter  of  government  regulators  seeking  to  substitute  their  judgment  for  that  of  (a) 
experienced  television  product  engineers  end  (b)  the  marketplace.  Invention,  innova- 
tion and  improvement  are  the  order  of  the  day  in  television  manufacturing  without 
need  for  government  r^^ilation  of  performance  characteristics. 

We  believe  that  as  things  have  developed  recently  we  in  the  television  manufac- 
turing business  are  the  most  overly  regulated  industry  in  the  United  States.  Nearly 
every  alphabetical  agency  in  town  seems  to  be  involved  with  us  in  one  way  or 
another. 

I  have  attached  as  Appendix  A  to  this  Statement  a  list  of  33  subjects  of  new 
regulation  for  us  which  the  Federal  Communications  Commission  alone  is  consider- 
ing in  just  three  dockets  at  the  present  time.  These  new  proposals  are  burdensome 
and  unnecessary.  None  of  them  involve  health  or  safety— just  someone's  theoretical 
preferences  or  ivory  towers  ideas.  So  now  to  what  I  come  here  for. 

Proposal  far  National  Commission  on  Spectrum  Management 

We  don't  embrace  this  proposal  with  wild  enthusiasm.  We  aren't  sponsoring  it  or 
proposing  it.  On  the  other  hand  we  aren't  fighting  it.  If  it  comes  it  comes  and  we 
can  live  with  it. 

The  legislation  should  place  a  moratorium  on  the  Federal  Communication  Com- 
mission rulemaking  authority  in  the  areas  to  be  studied  by  the  Spectrum  Commis- 
sion until  the  Spectrum  Commission  has  made  its  final  report  to  Congress,  This  is 
not  proposed  as  a  stall.  But  there  is  no  use  having  us  nibbled  away  at  by  inches  by 
the  FCC  while  the  Spectrum  Commission  studies  and  recommends  in  regard  to  the 
big  picture.  If  the  Spectrum  Commission  pursues  its  far  reaching  mission  with 
thoroughness  that  will  mean  it  will  want  to  have  input  on  a  more  or  less  continuous 
basis  from  the  receiver  manufacturing  industry,  and  will  want  to  assign  projects 
and  studies  to  them.  We  are  already  spread  very  thin  on  top  flight,  creative 
engineering  talent.  Their  top  priority  is  to  continue  as  they  have  on  a  purely 
voluntary  Basis  to  further  improve  the  quality  of  the  product.  They  have  just  so 
much  time  to  spare  to  cope  with  regulatory  and  legislative  issues  and  broad  baaed 
studies  not  keyed  to  the  survival  of  their  companies.  They  can't  be  fending  off  the 
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barrage  of  propoeals  from  the  FCC  and  at  the  gsme  time  provide  adequate  assist- 
ance and  participation  with  the  Spectrum  Commission. 

For  much  the  same  reasons  the  l^islation  should  specify  that  there  should  be  two 
representatives  of  the  receiver  manufacturing  industry  on  the  Spectrum  Commis- 
sion as  members.  There  are  already  145  million  television  receivers  out  there,  15  or 
16  million  more  are  being  sold  each  year  and  there  are  hundreds  of  millions  of 
radios— many  of  them  increasingly  sophisticated.  The  legislation  refers  to  "equip- 
ment manufacturers"  as  possible  membere  but  they  could  be  broadcast  equipment 
manufacturers.  Two  representatives  of  receiver  manufacturers  as  members  of  the 
Commission  should  be  mandated.  As  Section  502(aX4)  currently  reads,  there  is  no 
guarantee  that  the  Spectrum  Commission  would  have  even  one  equipment  manufac- 
turer, much  less  one  receiver  manufacturer. 

E3A/CEG  also  believes  that  the  proposed  functions  of  the  Spectrum  Commission 
as  set  forth  in  Section  503(a).  are  both  underinclusive  and  overinclusive,  as  discussed 
in  more  detail  below. 

Section  503(aX2XQ  states  that  the  Spectrum  Commission  shall  identify  and  study 
"changes  in  the  procedural  methods  for  allocation,  ass^ment,  and  authorization 
designed  to  utilize  the  spectrum  more  efficiently."  EIA/CEG  suggests  that  substan- 
tive as  well  as  procedural  methods  should  be  addressed.  Although  the  study  of 
substantive  changes  in  allocation,  assignment,  and  authorization  may  be  implicit  in 
the  other  subparts  of  Section  503<aX2),  EIA/CEG  believes  this  point  should  be 
clarified. 

Another  point  which  should  be  clariHed  is  that,  in  studying  proposed  changes  in 
allocations,  assignments,  or  authorizations,  the  Spectrum  Commission  should  be 
specifically  directed  to  consider  the  cost  benefit  aspects  and  other  economic  effects 
m  any  such  changes  upon  private  industries,  as  well  as  upon  the  public  in  general. 

In  addition  to  the  subiecU  of  study  enumerated  in  Section  503(aX2),  EIA/CEG 
feels  that  the  Spectrum  Commission  snould  study  longer  range  factors  with  impact 
upon  ^ectnim  use  and  managment.  Due  to  rapidly  changing  technology,  the  Spec- 
trum Commission  should  consider  how  existing  services  may  be  affected  by  new 
subsidiary  or  supplemental  services. 

In  one  aspect,  the  scope  of  the  Spectrum  Commission's  functions  is  too  broad. 
Section  503(aX2XGl  directs  "the  Spectrum  Commission  to  identify  and  study  'propos- 
als relating  to  the  design  and  use  of  various  types  of  transmitting  and  receiving 
apparatus  to  increase  or  enhance  the  use  of  the  spectrum,  and  the  services  available 
to  the  public' "  (emphasis  added),  EIA/CEIG  has  consistently  maintained  and  will 
continue  most  strenuously  to  maintain  that,  where  no  health  or  safety  aspect  is 
involved,  the  design  of  consumer  electronics  products  is  best  left  to  the  free  market. 
We  are  doing  battle  now  against  totally  unjustified  and,  in  our  opinion,  definitely 
illegal  efforts  of  the  FCC  to  regulate  design  and  performance  characteristics  of 
television  receivers.  We  are  concerned  at  the  implications  of  the  proposal  that  the 
Spectrum  Commission  should  study  the  design  of  television  receivers.  S.  611  in 
dealing  with  telecommunications,  states  that  deregulation  "promises  increased  bene- 
fits in  satisfying  future  consumer  needs  and  in  exploiting  technological  opportuni- 
ties." Section  aOUaX'?)-  The  Commission  would  be  allowed  to  exercise  "only  so  much 
of  the  powers  conferred  upon  it  under  this  title  as  is  essential  to  the  purpose  of  this 
Act  .  .  ."  Section  204. 

But  actual  government  regulation  of  performance  characteristics  of  a  product 
such  as  ours,  with  no  relation  to  health  and  safety,  is  anticompetitive  and  puts  a 
damper  on  innovation  and  creativity. 

With  respect  to  the  powers  of  the  Spectrum  Commission,  EIA/CEG  is  concerned 
that  the  Commission's  subpoena  power,  granted  by  Section  504(d),  might  be  used  to 
compel  receiver  manufacturers  to  divulge  confidential  trade  information.  Either  the 
Commission's  subpoena  power  should  be  limited,  or  the  Commission  and  its  mem- 
bers ^ould  be  required  to  prevent  disclosure  of  such  information  to  the  public  or  to 
competitors  of  the  subpoenaed  person. 

E!1A/CEG  strongU  suggests  tnat  to  the  extent  the  Commission  would  have  author- 
ity under  Section  5b3(b)  to  contract  for  testing,  it  should  be  required  to  engage  in 
competitive  bidding  and  to  ensure  that  no  person  with  an  interest  in  the  outcome  of 
the  testing  is  awarded  such  a  contract. 

There  are  many  details  I  could  comment  on.  I  personally  think  the  compensation 
of  the  part  time  meml>ers  of  the  Commission  is  too  low.  They  should  get  an  annual 
salary  such  as  S15,(K)0,  plus  a  per  diem.  It  should  be  made  clear  whether  the  per 
diem  includes  reading  and  travel  time,  I  think  it  should. 

The  bottom  line  is:  do  we  think  the  proposed  Spectrum  Commission  is  iust 
another  unn«eded  new  federal  agency?  We  don't  say  that.  We  would  prefe 
If  of  the 


coordinated,  deliberate  study  of  the  spectrum  issues  instead  of  the  volley  of  pot 
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shots  we  are  getting  at  the  present  time,  for  no  reason  that  we  can  see,  from  the 
FCC. 

Appendix  A 

Exampleg  of  Currently  Pending  Federal  Communications  CommiBsion  Inquiries  in 
Connection  with  Television  Beceivers.  (Most  of  tliese  subjecta  are  not  properly 
within  FCC  jurisdiction.) 

On  December  20,  1978,  the  Federal  Communications  Commission  (FCC)  issued 
"Notices  of  Inquiry"  which  consider  regulating  the  following  elements  of  television 
receiver  design  and  performance  characteristics: 

FCC  GEN  Docket  No.  78-392,  Technical  Improvements  to  Television  Receivers 
and  Certain  Transmitter  Standards,   44   Fed.   B«g.   3,663.  covering  the  following: 

1.  UHF  picture  quality. 

2.  Receiver  antenna  perfc 

3.  Picture  ghosting. 

4.  Stereo  TV  sound. 

5.  Alternate  sound  channels  with  foreign  language  translations. 

6.  Receiver  performance  standards  based  on  the  Texas  Instruments  (TI)  study. 

7.  Stricter  chassis  radiation  standards. 

8.  SpeciOed  audio  l>and  width. 

9.  Audio  distortion  standards. 

10.  Mandatory  electronic  tuning. 

11.  Increasing  the  minimum  number  of  preset  channel  positions  for  electronic 

12.  Mandatory  loading  sequences  for  electronic  tuners. 

13.  Requirements  for  cable  compatibility  of  electronic  tuners, 

14.  Mandating  accessible  testing  terminals. 

15.  Mandating  performance  characteristics  measurable  via  such  terminals. 

16.  Mandatory  capability  to   use  the  Vertical   Interval   Reference  (VIR)  signal. 

17.  Reduction  in  tne  bandwidth  provided  for  the  vestigal  side  band  of  the  visual 
portion  of  the  television  signal. 

18.  Reduction  in  the  number  of  lines  in  the  vertical  blanking  interval  used  for 
synchronization. 

19.  Des^  changes  to  utilize  transmitted  luminance  and  color  information. 

20.  Requiring  video  and  audio  jaclu  and  setting  technical  standards  for  such  jaclis, 

21.  Requiring  co-axial  cable  for  antenna  transmission  lines  (and  resultant  changes 
in  receiver  terminals), 

FCC  GEN  Docket  No,  78-307,  Television  Receiver  Equipment  Grading,  43  Fed. 
R^.  49,550,  dealing  with  the  following: 

22.  Requirements  for  labeling  specifying  UHF  tuner  noise  figure, 

FCC  GEN  Docket  No,  78-393,  Television  Receiver  Performance  Standards,  44  Fed. 
Reg,  3,661,  covering  the  following: 

23.  Receiver  selectivity,  overall  and  interstage  (e,g.,  effects  on  noise  figure  and 
interference  rejection,  changes  with  desired  signal  level  to  reduce  receiver  noise,  in 
weak  signals), 

24.  I^amic  ran^e  considerations  (receiver  overload  protection,  changes  in  inter- 
ference rejection  with  desired  signal  level). 

25.  Interference  rejection  le.g,,  specificationa  and  measurements  of  rejection  of 
out-of-band  signals  such  as  CB  transmissions,  adjacent  TV  channels,  Intermodula- 

26.  Television  receiver  picture  resolution  standards  (e.g.,  frequency  response, 
"sharpness"  control,  focus,  interlace,  display  linearity). 

27.  Color  rendition  by  a  receiver  (e.g.,  an  objective  measure  of  color  quality 
related  to  subjective  □bservations,  use  of  VIR  signal  circuitry,  full  l>andwidth  de- 
modulation). 

28.  Receiver  transient  performance,  that  is,  the  ability  of  the  receiver  to  handle 
abrupt  picture  transitions  without  smear,  overshoot,  or  ringing. 

29.  E^ect  of  circuit  design  on  apparent  noise  (e.g.,  synchronous  detector  versus 
envelope  detector,  d.c,  restorer,  color  of  monochrome). 

30.  Receiver  audio  performance  (e,g,,  frequency  response,  distortion,  freedom  from 

31.  Receiver  stability  (e,g,,  change  of  performance  parameters  with  such  variables 
as  vibration  and  movement,  input  sui  'y  voltage,  length  of  time  in  service,  and 
ambient  temperature), 

32.  Cable  television  service  characteristics  (e,g,,  channel  selection  flexibility,  pro- 
tection from  ambient  non-cable  signals,  receiver  input  terminals), 

33.  Receiver  performance  indices  (e,g,,  a  number  or  numljers  between  I  and  100 
where  100  means  "perfect"  performance)  based  on  each  of  the  specific  parameters 
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previously  discussed,  and,  in  addition,  the  overall  comparability  of  the  UHF  and 
vHF  performance,  the  effectiveness  of  compensation  for  ghosts,  the  amount  oif 
overscan,  vertical  interval  banking,  etc. 

It  is  of  particular  importance  to  note  that  none  of  these  performance  standards 
relate  to  health  or  safety  but  that  contrary  to  its  earlier  representations  to  Con- 
gress, the  Federal  Communications  Commisaion  now  apparently  desires  a  role  as 
the  final  arbiter  of  television  receiver  design. 

Senator  Hollings.  Thank  you  very  much,  Mr.  Day, 

Mr.  Bortz? 

Mr.  Bortz.  Thank  you  for  this  opportunity  to  testify  on  the 
Bpectnim  fee  and  spectrum  management  aspects  of  S.  611  and  S. 
622. 

The  executive  breinch  still  has  this  and  other  portions  of  the  bills 
under  study,  so  the  views  today  are  those  of  NTTA  and  the  Depart- 
ment of  Commerce  and  not  necessarily  those  of  the  administration. 

I'd  like  to  submit  the  full  testimony  for  the  record  and  address 
just  a  few  key  points. 

Senator  HoixiNGS.  The  full  statement  of  Mr.  Day  will  be  includ- 
ed in  the  record  as  well  as  the  statements  of  the  others.  Mr.  Bortz's 
will  be  included,  and  you  may  proceed  as  you  wish. 

Mr.  Bortz.  First  let  me  say  that  we  strongly  endorse  the  concept 
of  spectrum  fees.  But  the  term  spectrum  fees  is  used  in  many 
different  ways,  and  I  think  it's  useful  when  looking  at  spectrum 
fees  to  think  of  four  categories. 

The  first  cat^ory  assesses  fees  to  cover  the  costs  of  regulation. 

The  second  category  uses  fees  to  recover  some  portion  of  the 
value  of  the  spectrum. 

The  third  approach  is  to  use  fees  for  spectrum  management 
purposes,  and  the  fourth  is,  as  NTIA  has  proposed,  to  have  fees  in 
lieu  of  the  public  trustee  obligations  for  broadcasting.  We  discuraed 
that  in  previous  testimony,  and  I  won't  discuss  that  further  here 
today. 

S.  622  uses  fees  as  in  the  first  of  these  four  categories — in  other 
words,  fees  to  cover  the  cost  of  regulation.  We  believe  that  is  a 
substantial  improvement  over  the  present  situation,  in  which  fees 
can  only  cover  the  cost  of  licensing.  So  we  think  the  broadening,  to 
go  beyond  licensing  and  cover  the  full  cost  of  regulation,  is  impor- 
tant. 

In  S.  611  public  resource  use  fees  are  specified.  Let  me  first 
discuss  these  with  respect  to  broadcasting.  The  principle  you're 
using  is  one  in  which  you're  attempting  to  recover  some  portion  of 
the  scarcity  value  of  the  spectrum.  That's  the  second  category  of 
the  four  that  I  described.  "The  general  form  of  the  fees  you  specify 
for  television,  we  believe  is  good.  It  is  a  function  of  market  size  and 
the  number  of  broadcast  outlets,  and  we  believe  that  is  a  formula- 
tion which  will  reflect  to  some  reasonable  degree  the  scarcity  value 
to  the  user. 

For  radio,  you  propose  a  fee  which  is  the  product  of  the  station's 
highest  1-minute  spot  rate.  I  believe  that  really  is  arbitrary;  it  is 
not  necessarily  related  to  the  scarcity  value  of  the  spectrum  used. 
Unlike  the  television  formulation  it  is  based  on  the  revenue  of  the 
station,  a  share  of  the  business — the  Government  is  seeking  a 
share  of  the  business.  We  think  that  the  radio  fee  ought  to  be 
looked  at  again. 
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For  nonbroadcastiug,  we  think  the  criteria  specified  and  the 
flexibility  given  to  the  Commission  are  quite  good.  And  let  me 
point  out  that  is  the  only  area  in  which  fees  also  are  supposed  to 
address  the  third  function  in  which  the  term  "fee"  has  been  used — 
spectrum  meinagement. 

But  let  me  get  on  to  that  in  the  discussion  of  spectrum  manage- 
mentportion  of  the  bills. 

NTIA  believes  that  in  any  bill  that  is  passed  there  ought  to  be  a 
strong  commitment  to  spectrum  management,  embodying  both  the 
technical  and  economic  tools  that  are  today's  toob  and  not  those  of 
1934.  I  think  this  is  crucial. 

Administrative  convenience  has  dominated.  TechnicEiI  and  eco- 
nomic aspects  of  spectrum  have  languished,  and  as  a  result,  we 
have  some  freakish  situations  in  services.  In  multipoint  distribu- 
tion services,  we  have  created  by  regulation  a  monopoly,  and  this  is 
a  service  in  which  there  are  no  noneconomic  social  consequences. 
We  question,  then,  whether  or  not  this  wouldn't  be  a  good  service 
for  auctioning  or  some  similar  technique.  At  least  through  better 
spectrum  planning,  there  should  be  competitors  providing  that 
service  in  a  geographic  area. 

Superstations  present  another  freakish  situation.  Consider  a 
broadcaster.  If  that  broadcaster  were  to  take  a  syndicated  program 
and  mail  tapes  of  that  program  to  cable  operators — that  would  be 
against  the  law.  If  instead  of  using  the  mail,  he  used  a  public 
resource  spectrum,  and  sent  the  same  programs  to  the  same  recipi- 
ents—that would  be  OK.  I  think  that's  a  freakish  situation.  I  think 
we  have  similar  market  imperfections  developing  as  well  in  the 
area  of  cellular  telephone  systems  where,  again,  the  FCC  seems  to 
be  creating  a  monopoly. 

We  believe  that  in  the  regulation  of  land  mobile  and  other  radio 
services,  excluding  broadcast  television  and  radio,  the  Commission 
should  have  the  maximum  flexibility  to  use  advanced  economic  and 
technical  approaches  in  spectrum  allocation  and  assignment — tech- 
niques like  user  charges  and  shadow  pricing,  as  listed  in  S.  611. 
You  call  for  this,  but  our  reservation  is  that  spectrum  management 
apparently  is  secondary  to  recovering  some  portion  of  scarcity 
value  of  the  spectrum. 

In  the  public  resource  fee  approach,  you  have,  in  the  wording  of 
the  bill,  emphasized  the  value  of  the  license  to  the  licensee — and 
then  added,  secondarily,  "in  order  to  encourage  efRcient  use  of  the 
spectrum."  Sometimes,  these  are  incompatible  goads.  And  therefore 
it  could  be  a  difficult  section  of  the  bill  to  interpret  and  execute. 

Let  me  give  you  an  example.  Let's  say  that  the  value  of  a  piece 
of  spectrum  to  a  licensee  is  low,  but  that  other  licensees  in  other 
services  just  adjacent  to  it  value  their  use  of  the  spectrum  highly — 
and  they'd  like  more.  Therefore,  while  the  spectrum  in  that  r^on 
may  be  valued  highly  by  potential  users,  it  may  be  of  very  low 
value  to  the  current  users. 

Under  the  bill  as  currently  drafted,  would  the  Commission  have 
to  assess  a  high  fee  which  is  useful  for  spectrum  management 
purposes  because  of  alternative  uses,  or  a  low  fee  which  reflects  the 
value  to  the  licensee?  I  don't  see  the  answer  to  that  in  your  bill. 

Auctions,  for  example,  would  point  out  this  disparity  in  value, 
and  pEuiicularly,  then,  could  be  used  where  there  were  other  non- 
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economic,  societl  concerns.  We'd  like  to  see  spectnim  management 
get  a  higher  priority,  and  surest  particularly  that  more  examples 
be  given  in  the  wording  of  the  bill,  bo  that  you  could  avoid  too 
narrow  a  construction  of  your  intent.  Currently  you  only  have  two 
examples,  and  we  believe  that  this  limited  quantity  of  examples 
might  result  in  very  narrow  construction. 

ti  S.  622,  there  B  only  one  further  thing  concerning  spectrum 
management  and  land  mobile  and  other  radio  services.  That  provi- 
sion, we  believe,  though,  is  an  important  provision.  Section  366 
del^ates  to  a  non-Federal  Government  coordinating  committee 
responsibility  for  coordination  of  frequency  assignments,  we  believe 
you  mean  above  30  m^ahertz,  although  the  bill  states  30  milli- 
hertz,  for  directional,  private,  leuid  mobile  and  flxed  services. 

We  believe  that  the  coordinating  committee  approach  is  em  im- 
provement to  the  statutory  scheme,  but  the  committees  must  be 
carefully  structured  to  prevent  abuse,  and  the  structure  of  such  a 
committee  probably  should  be  specified  in  the  bill. 

In  both  bills,  we'd  like  to  see  an  explicit  congressionfil  finding 
that  efBcient  use  of  spectrum  is  one  purpose  for  FCC  oversight  of 
spectrum  usage. 

We  are  concerned,  if  you  move  the  application  of  spectrum  fees 
from  an  emphasis  on  scarcity  vfklue  Eilone  to  an  emphasis  on  spec- 
trum management  purposes,  that  the  360-day  provision  in  the  bill, 
which  limits  the  time  for  the  FCC  to  establish  the  schedules  for  all 
nonbroadcast  services,  is  too  restrictive.  These  economic  techniques 
are  known,  but  need  to  be  experimented  with,  and  we  think  a 
period  of  experimentation  should  be  allowed.  If  the  only  purpose  of 
fees  is  to  raise  dollars  to  recover  part  of  the  scarcity  value,  then 
you  could  proceed  quickly. 

Let  me  get  on  to  the  structural  aspects  of  spectrum  mfmagement. 
We  believe  that  spectrum  management  should  be  unified.  As  your 
bill  has  recognized,  there  are  three  functions: 

One  is  allocation,  cutting  out  bands,  and  saying,  these  bands  will 
be  used  for  such  services  or  shared  among  several  services. 

A  second  function  is  assignment,  which  is  assigning  a  particular 
frequency  to  a  radio  station  in  that  band. 

^d,  third,  authorization.  Now,  authorization  is  the  very  sensi- 
tive area  of  selecting  a  particular  licensee. 

We  believe,  then,  that  there  are  four  principles  that  ought  to 
govern: 

First,  all  spectrum  allocation  should  be  vested  in  one  executive 
branch  agency. 

Second,  to  insure  that  the  Eillocation  policy  is  effective,  the  engi- 
neering responsibilities  related  to  the  assignment  procedure  should 
at  least  be  structured  so  that  the  agency  with  allocation  authority 
can  set  sufRciently  detailed  technical  rules  to  govern  the  assign- 
ment process. 

Third,  common  data  bases  emd  engineering  tools  should  be  used 
in  the  assignment  process.  That's  not  the  case  today — we  use  cer- 
tain techniques  and  the  FCC  uses  others. 

Fourth,  due  to  the  sensitive  nature  of  non-Government  authori- 
zation, this  should  be  done  by  an  independent  r^ulatory  ^ency, 
not  1^  the  executive  branch. 
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We  believe  legislation  should  embody  these  Tour  principles.  If  the 
subcommittee  chooses  not  to  reflect  these  four  principles  in  final 
l^islation,  we  propose  in  our  full  testimony  an  alternative  plan 
which  would  more  closely  tie  the  spectrum  management  activities 
of  the  FCC,  including  the  procedures  and  the  techniques  which 
they  use,  with  the  advanced  procedures  currently  used  by  NTIA  in 
management  of  the  Federal  spectrum. 

Finally,  if  that  ftlternative  is  not  acceptable,  Coi^ess  should  act 
to  establish  the  Spectrum  Commission  as  proposed  in  title  V  in  S. 
611.  In  effect,  then,  you  would  be  calling  for  further  study  and 
reports,  reflecting  a  judgment  that  neither  institutional  change  nor 
procedural  change  is  called  for  at  this  time. 

Let  me  sa^,  though,  that  in  looking  at  the  agenda  for  the  Spec- 
trum Commission,  I  Eigree  with  Mr.  Day.  I  would  be  most  reluctant 
to  see  Federal  intrusion  in  terms  of  regulation  of  television  receiv- 
ers beyond  the  regulation  of  emissions.  Once  we  get  beyond  the 
regulation  of  emissions,  we  believe  it  would  be  a  serious  mistake  to 
have  Federal  involvement  in  this  area. 

Thank  you  for  this  opportunity  to  testify.  I  look  forward  to  your 
questions. 

[The  statement  follows:] 


FART  I— SPECTRUM  PEES,  LAND  MOBILE  AND  OTHER  RADIO  SERVICES 
/.  Introduction 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  the  Subcommittee 
and  testify  on  S,  611  and  S.  623.  The  subject  of  these  hearings  today,  Bpectrum  uae 
fees,  land  mobile  and  other  radio  services,  focuses  attention  on  the  criticial  need  for 
effective  management  of  the  valuable  spectrum  resource. 

Historically,  spectrum  has  been  treated  essentially  as  a  "free"  good.  Whenever 
charges  have  been  proposed  for  its  use,  the  proposals  have  sparked  considerable 
controversy  as  to  what  kinds  of  spectrum  use  fees  the  FXX!  can  legally  charge  users. 

We  believe  that  it  is  time  to  face  the  important  question:  Can  we  afford  to 
continue  treating  this  valuable  resource  as  a  "free"  good  or  should  we  introduce 
economic  principles  into  management  of  the  "scarce"  spectrum  resource? 

The  "scarcity  '  we  hear  of  today  is.  to  a  great  extent,  the  result  more  of  treating 
spectrum  as  a  free  good  and  as  NTIA  will  more  fully  develop  in  our  testimony  on 
spectrum  management,  the  administrative  procedures  required  by  present  law,  than 
of  a  genuine  scarcity  of  spectrum.  For  example,  we  should,  whenever  feasible  or 
appropriate,  consider  breaking  down  more  rapidly  the  block  allocation  procedures — 
by  which  frequency  bands  or  'blocks"  are  reserved  exclusively  for  a  specific  service. 
A  few  improvements  have  been  observed  in  this  area,  but  more  are  required.  Most 
importantly,  there  are  no  particular  financial  incentives  to  use  the  sfwctrum  efH- 
ciently.  In  fact,  there  is  a  strong  counter-incentive  to  innovation  in  that  a  spectrum 
user  can  usually  substitute  the  use  of  "free"  spectrum  for  much  of  the  complexity 
and  cost  of  the  more  sophisticated,  efficient  communications  equipment. 

We  suggest  therefore  a  guiding  principle  for  spectrum  management:  to  strive  to 
allocate  this  valuable  national  resource  along  lines  that  reflect  maximum  economic 
and  technical  efficiencies  and  that  are  consistent  with  other  national  goals. 

Today,  I  will  discuss  the  concept  of  spectrum  fee — both  as  it  relates  to  the  goal  of 
efficient  spectrum  usage  and  as  it  relates  to  other  public  interest  goals.  In  the 
course  of  this  discussion,  I  will  comment  on  the  spectrum  fee  provisions  in  S.  611 
and  S.  622.  I  will  also  consider  other  provisions  of  these  Bills  that  deal  with 
management  of  the  spectrum  for  land  mobile  and  other  radio  services.  Finally,  I 
will  address  provisions  of  these  Bills  that  relate  ot  other  areas  of  great  concern  to 
NTIA — privacy  of  telecommunications  and  the  appropriate  State  and  Federal  juris- 
dictional roles  in  regulation  of  telecommunications.  On  some  of  the  issues  I  will 
discuss  today,  there  are  differences  of  opinion  within  the  Executive  Branch.  There- 
fore I  must  emphasize  that  I  am  speaking  today  on  behalf  of  NTIA  and  the 
Department  of  Commerce  and  not  for  the  Administration. 
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//  Spectrum  Fees 

We  endoree  the  concept  of  spectrum  fees  for  all  usee  of  the  radio  spectrum — 
broadcast,  land  mobile  and  other  radio  services.  As  we  discuss  below,  the  justifica- 
tion for  the  spectrum  fee  will  vary  depending  on  the  class  of  radio  services  to  which 
the  fee  concept  is  applied.  Before  we  state  our  views  as  to  the  appropriate  justifica- 
tion for  specbiun  fees  in  particular  claaaes  of  services,  we  believe  that  it  would  be 
usefiil   to  set  forth   the  following  categories  into  which  spectrum  fees  mav  fall. 

The  first  category  of  spectrum  fees  is  designed  to  recover  the  costs  of  reKuIation. 
The  "Commission  Few"  provided  for  in  Section  101  of  S.  622  would  fall  in  this 
category.  Under  the  present  statutory  scheme,  there  has  ben  considerable  controver- 
sy as  to  what  kinds  of  regulatorv  costs  the  FCC  can  recover  through  assessment  of 
Spectrum  fees.  The  Courts  have  held  that  the  FCC  cannot  now  assess  spectrum  fees 
aa  spectrum  users  that  would  enable  it  to  recover  the  entire  cost  of  regulating 
•pectrum  users.  In  this  regard,  S.  622  represents  a  vast  improvement  over  the 
present  statutory  scheme  because  it  authorizes  the  FCC  to  assess  a  spectrum  f«e  for 
each  spectrum  user  that  would  not  only  recover  Commission  costs  of  processing  the 
license  but  also  "the  costs  to  the  Commission  directly  or  indirectly  attributable  to 
regulating  such  person." 

A  secondary  category  of  spectrum  fees,  one  based  upon  the  recognition  that  grant 
of  a  license  confers  a  private  benefit  on  a  licensee,  is  designed  to  recover  a  portion 
of  this  private  benefit  from  the  licensee.  The  "Public  Resource  Use  Fees"  authorized 
by  Section  106  of  S.  611  fall  into  this  category^  With  certain  limited  exceptions. 
Section  106  would  authorize  and  require  the  FCC  to  assess  fees  on  spectrum  users 
based  upon  the  "fair  market  value  of  the  benefit  conferred."  This  would  also  be  a 
sound  improvement  over  the  existing  statutory  scheme  because  it  would  introduce 
the  concept  of  spectrum  scarcity  value  as  an  integral  component  of  any  spectum  fee 
BChedule.  This  would  provide  recognition  to  the  fact  that  spectrum  is  no  different 
than  many  other  natural  resources:  it  is  both  scarce  and  valuable. 

We  beheve  that  the  measure  of  spectrum  scarcity  value  proposed  by  S.  611  for 
commercial  television  broadcast  licensees  has  considerable  merit.  Although  an  ideal 
measure  of  scarcity  value  for  spectnun  will  never  be  found,  we  believe  that  any 
measure  of  spectrum  scarcity  value  might  reasonably  increase  as  market  size  in- 
creases and  might  reasonably  decrease  as  the  number  of  broadcast  outlets  in  any 
market  increases.  Any  such  measure  might  also  reasonably  take  into  account  the 
actual  broadcast  spectrum  scarcity  in  a  particular  market  (i.e.,  are  there  unused 
broadcast  firequencies?).  The  measure  proposed  by  S.  611  in  proposed  Section  106(c) 
of  the  Act  satisfies  these  criteria  and  therefore  has  considerable  merit.  We  will  have 
more  to  say  below  about  spectrum  fees  for  broadcast  services. 

A  third  cat^ory  of  spectrum  fees  is  based  upon  the  view  that  the  fee  concept  is  a 
worthwhile  economic  tool  in  spectrum  management.  We  favor  this  view,  at  least  for 
land  mobile  and  other  radio  services,  because  it  recognizes  that  if  a  fee  is  assessed 
for  spectrum  usage,  there  wilt  be  an  economic  incentive  to  conserve  spectrum.  Some 
spectrum  users  will  decide  to  invest  in  radio  equipment  which  requires  less  spec- 
trum usage  than  other  equipment.  Other  spectrum  users  will  look  to  non-radiating 
altemativee.'  U  should  be  noted  that  any  spectrum  fee,  other  than  minimal  fees, 
would  created  an  incentive  for  spectrum  conservation.  Thus,  any  spectrum  fee  is 
arguably  a  spectrum  manasment  tool.  We  believe,  however,  that  the  preferred 
measure  is  one  tiiat  is  based  to  the  extent  possible  on  marketplace  forces,  for  this 
measure  would  not  create  artificial  incentives  to  either  underutUize  or  overutilize 
the  valuable  spectrum  resource  in  the  provision  of  particular  services  or  classes  of 
services.  This  leads  us  to  support  the  methods  for  measuring  spectrum  fair  market 
value  propoaed  by  S,  611  for  land  mobile  and  other  radio  services. 

In  order  to  encourage  the  eflicient  usage  of  the  spectrum,  as  well  as  to  determine 
license  value  for  these  services,  the  FCC  is  authorized  to  use  "such  methods  as  it 
deems  appropriate.  ,  .  .  including  sealed  bidding  and  oral  auctions."  (Proposed 
Section  l()6(bX2)  of  the  Act).  We  are  pleased  that  S.  611  recognizes  that  the  goals  of 
spectrum  management  may  best  be  served  by  the  employment  of  the  spectrum  fee 
concept  in  coi^unction  with  other  economic  technitjues. 

The  fourth  and  final  category  of  spectrum  fees  is  based  upon  levying  a  charge  for 
apectrum  use  by  broadcasters  in  lieu  of  current  public  trustee  obligations.  In  view  of 
NTIA's  prior  testimony  before  the  Senate  on  commerical  broadcasting,  no  extended 


'  A  usafiil  disciUiion  of  the  spectrum  management  functions  served  by  spectrum  fees  is 
oontained  in  BabJnson,  "Spectrum  Allocation  ana  Economic  Factors  in  FCC  Spectrum  Manage- 
ment," IEEE  TnuuactkMU  on  BUetromagnetic  Compatibility.  Vol.  EMC-I9.  No.  3.  August  19T7, 
n).  ISZ-190.  We  recoomiend  this  article  for  its  discussion  of  the  spectrum  management  func- 
tJOM  servad  by  various  ecmomic  techniques,  but  we  do  not  necewarily  endoise  the  author's 
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discussion  is  needed.  Whatever  the  merits  of  a  fee  for  managing  the  spectrum  in  the 
broadcast  area,  such  a  fee  is  called  for,  in  our  view,  in  lieu  of  the  public  trustee 
obligation.  Ah  we  have  developed,  enforcement  of  that  obligation  haa  been  ineffectu- 
al and  has  entailed  considerable  Firat  Amendment  coats.  Ine  revenue  obtained  from 
the  spectrum  fee  could  be  used  by  Congress  to  more  directly  acconiplish  its  goals  in 
this  area.  We  urge  immediate  sustitution  of  the  fee  for  program  content  regulation 
as  to  radio  and  its  examination  for  television  after  a  lO-year  period  in  which  the 
experience  in  radio  and  the  deregulatory  experiments  could  be  evaluated. 

As  to  the  amount  and  nature  of  the  broadcast  fee.  we  pointed  out  that  only  an 
auction  could  establish  value  in  these  circumstances,  but  that  auction  was  infeasible 
because  of  the  great  disruption  that  would  occur.  It  follows  that  the  judgment  as  to 
the  appropriate  fee  is  a  political  one — that  is,  to  select  a  fee  that  is  not  too 
disruptive  and  yet  also  makes  a  significant  contribution  to  the  achievement  of 
Congressional  goals. 

We  therefore  support  the  concept  of  the  spectrum  fee,  as  reflected  in  S.  611, 
assuming  that  the  hearings  do  not  establish  that  the  schedule  in  Section  106  for 
broadcast  services  fails  to  meet  the  above  guidelines.  We  have  already  noted  that 
this  schedule  is  based  on  "the  fair  market  value  of  the  benefit  conferred"  on 
licensees  (Section  106<a)).  On  that  basis  the  schedule  in  S.  611  appears  well  designed. 

///.  Spectrum  Management  in  the  Land  Mobile  and  Other  Radio  Services 

A.  Need  for  Commission  flexibility  to  use  economic  techniques  in  spectrum  manage- 

Land  mobile  and  other  radio  services  play  a  critical,  but  often  little  appreciated, 
role  in  our  modem  society.  They  include  such  important  services  as  tne  various 
mobile  categories— land,  aeronautical,  and  maritime  mobile— as  well  as  the  private 
microwave  services,  the  Citizen's  Band  and  amateur  services,  navigation  systems, 
and  even  radio  astronomy,  to  name  Just  a  few. 

These  services  are  crucial  to  assuring  the  safety  of  life  and  property,  for  economic 
well-being,  for  promoting  efficient  transportation  and  management  Of  resources  and 
for  allowing  public  access  to  radio  for  personal  use.  Many  of  those  functions  could 
not  exist — or  could  only  be  performed  at  a  much  higher  cost  or  with  greatly  reduced 
effectiveness — without  the  use  of  the  radio  spectrum.  Moreover,  the  amount  of 
spectrum  allocated  to  a  particular  service  is  an  important  element  in  determining 
tne  cost  and  the  quality  of  the  scvice  to  the  user. 

We  have  already  expressed  our  opinion  that  the  use  fee  concept  would  be  a 
worthwhile  option.  But  there  has  been  no  experience  in  administering  althemative 
economic  techniques,  or  combinations  thereof.  Without  considerable  experience  in 
using  economic  techniques  in  spectrum  management  decisions,  we  doubt  that  the 
FCC  will  be  able  to  identifjf  the  preferred  techniques.  Congress  should  therefore  give 
the  FCC  maximum  llexibifity  to  develop  economic  techinques  for  use  in  its  spectrum 
assignment  decisions.  These  techniques  might  include  user  charges,  shadow  pricing, 
auctions,  etc.  If  Congress  does  allow  the  FCC  to  engage  in  spectrum  management 
with  the  recommended  flexibility,  we  intend  to  participate  fully  in  the  FCC's  efforts 
to  develop  these  economic  techniques. 

We  believe  that  these  efforts  can  improve  spectrum  management  in  several  ways. 
For  example,  a  technique  such  as  auction  may  be  appropriate  in  circumstAncea 
without  non-economic  social  concerns,  and  will  allow  for  a  determination  of  the 
highest  value  of  spectrum  for  particular  uses.  This  process  would  serve  both  the 
interests  of  economic  efHciency  and  equity.  This,  in  turn,  will  foster  more  efficient 
future  allocation  and  reallocation  decisions.  For,  if  a  clear  pattern  of  spectrum  value 
emerges,  such  as  might  happen  with  a  spectrum  auction,  any  significant  difference 
in  the  value  of  the  spectrum  from  one  service  band  to  another  would  surely  be  an 
argument  for  reallocation.  Present  mechanisms  to  determine  the  relative  needs  of 
Spectrum  users  within  a  class — or  even  the  relative  needs  of  classes  of  spectrum 
users — are  demonstrably  inadequate.  We  are  not  now  saying  that  the  auction  proc- 
ess for  a  fixed  term  assignment  is  the  most  desirable  technique  under  all  circum- 
stances— only  that  its  use  in  certain  services  should  be  thoroughly  explored  and  be 
within  the  FCC's  discretion,  if  found  te  be  desirable. 

As  another  example,  there  are  certain  aspects  of  relative  spectrum  property 
rights  that  are  best  left  to  spectrum  users  to  resolve  by  private  agreement,  subject, 
of  course,  to  the  FCC's  approval.  One  user  might  be  able  te  improve  his  or  her 
system's  performance  if  a  second  user  agreed  to  decrease  transmitted  power.  If  no 
third  parties  are  adversely  affected  technically,  a  private  agreement  here  would 
increase  overall  economic  efficiency. 

Another  technique  to  be  explored  is  subleasing.  Here  a  user  might  sublease  part 
or  all  of  his  or  her  license — in  either  the  geographic,  frequency,  or  time  domains. 
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■t  this  time-^a  number  of  possible  approaches  with  varying  degrees  of  market 
involvement  are  available  to  increase  overall  economic  efficiency.  A  spectrum  fee, 


determined  by  some  administrative  proceesee.  might  also  be  a  uaefijl  econon„~ 
technique  for  making  frequency  assignment  decisions,  but  it  is  not  the  only  or  the 
most  ^ective  marketplace  force  that  might  be  applied  to  the  mana^^ment  of  the 
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Bills. 


&  ^oeetrum  management  provitians  of  S.  Sll 
"Findings  and  purposes" 
i  not  adequately  clarify 


'Findings  and  purposes"  of  the  act. — We  are  somewhat  concerned  that  the  Bill 


CommiflBion  on  Spectrum  Management  to  study  methods  for  improving  efficiency  of 
qwctnim  use  (Section  603(aX2Xc)),  the  Bill  nowhere  expressly  provides  that  one 
purpose  for  FCC  oversight  of  spectrum  usage  is  to  ensure  the  most  efficient  use  of 
radio  in  common  carrier,  busineas,  safefrr  and  special  services. 

Section  106(bX2)  doee  authorize  the  FCC,  in  establishing  public  resource  fee  sched- 
ules for  land  m(d>ile  and  other  radio  services,  to  use  such  methods  at  it  deems 
appropriate  to  determine  license  value  "including  sealed  bidding  and  oral  auctions, 
and  in  order  to  encourage  the  efficient  use  of  the  spectrum."  ■ 

As  presently  worded,  nowever,  this  section  suggests  that  efficient  spectrum  use  is 
odIv  a  secoiHUuy  purpose  for  aBsesament  of  public  resource  use  fees  for  the  land 
mobile  and  other  radio  services. 

HoreovM',  as  I  have  already  said,  the  efficient  use  of  spectrum  should  be  set  forth 
as  ■  purpose  underlying  all  aspects  of  FCC  spectrum  mantwement  policv.  We 
therefore  suggest  that  a  provision  be  added  to  S.  oil  amending  Title  III  to  include  a 
statement  of  this  purpose  as  well  as  a  parallel  Congressional  finding  Uiat  FCC 
regulation  is  necessary  only  to  the  extent  marketplace  forces  are  deficient. 

Creation  of  a  s^tarate  title  for  land  mobile  and  other  radio  services  should  also  be 
considered.  Because  Title  in  of  the  1934  Act  concentrates  so  much  on  commercial 
broadcastiiig  and  its  unusual  problems.  I  believe  insufficient  attention  is  devoted  to 
the  important  land  mobile  and  other  services.  Even  though  both  these  services  and 
iMoadcast  radio  services  use  our  scarce  spectrum  resources,  the  pervasiveness  of  the 
DublJc  trustee  consideration  in  broadcasting  suggests  that  these  two  areas  might 
best  treated  in  separate  titles.  This  approach  would  best  serve  not  only  to  call  more 
attenticm  to  land  mobile  and  other  radio  services,  but  also — more  importantly — to 
show  that  different  purposes  may  underlie  public  resource  use  fees  for  these  and 
other  broadcast  radio  services. 

FUxibility  in  spectrum  management  techniques. — We  concur  with  Section  106(bX2) 
of  the  Bill,  which  would  allow  the  FCC  to  use  "such  methods  as  it  deems  appropri- 
ate" to  determine  the  value  of  land  mobile  and  other  radio  licenses  and  to  encour- 
age the  efficient  use  of  the  spectrum.  In  this  regard,  we  believe  that  Uie  Bill's 
approach  not  to  require  linkage  between  fees  for  different  classes  of  services  has 
considerable  merit  We  suggest,  however,  that  this  list  be  expanded  to  include  other 
tedmiquee  in  addition  to  tnoee  expressly  stated,  i.e.,  sealeu  bidding  and  oral  auc- 
tiotu.  A  broad  list  of  illustrative  methods  will  minimize  the  risk  that  "appropriate" 
tedmiouee  will  ultimately  receive  a  narrow  construction  by  the  courts.  The  list  of 
methooB  should,  of  course,  be  exemplary,  not  exhaustive. 

Finally,  we  Btreas  again  that  the  Bill  should  provide  the  FCC  with  flexibility  to 
use  economic  techniques  in  other  aspects  of  spectrum  management.  Thus,  there 
should  be  a  section  authorizing  the  FCC  to  allow  variation  of  Licenses  by  private 
agreements  between  spectrum  licensees  subject  to  FCC  approval.  This,  of  course, 
would  require  some  amendments,  such  as  to  Section  310(b)  of  the  1934  Act  which 


*  Sectioo  10G(aX3>  creates  an  exception  to  aaseastnent  of  fees  based  on  fair  market  value  where 
•  license  is  "required  by  a  treaty  or  provision  of  international  law."  The  ITU  Radio  Regulations. 
which  have  the  status  of  an  international  ticaty.  Bpecifically  require  that  all  transmitlen  of 
member  stations  be  licensed  by  their  governments  (Article  18.  Provisions  735-734).  An  argument 
might  be  made  that  this  would  exempt  all  systenis  which  use  transmitters  from  the  public 
raooum  iMe  fise.  We  suggest  that  Section  ]06(aX3)  or  the  legislative  history  be  clarified  to 
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C.  Spectrum  management  provisions  ofS,  S23 

S.  622  contains  only  one  provision  concerning  spectrum  management  ii 
mobile  and  other  radio  services.  It  ia,  however,  an  important  provision.  The  p 
posed  Section  336  would  delegate  to  a  non-Federal  Government  coordinating  ci 
mittee  the  responsibility  for  coordination  of  frequency  aaBignments  above  3" 

herti  to  stations  in  the  terrestrial  private  land  mdiile  and  fixed  services.  

applicants  in  these  services  must  attest  in  their  applications  that  their  proptwed 
operations  have  been  coordinated  and  are  compatible  with  preexisting  operations  in 
the  same  geograpluc  area. 

We  view  this  proposal   as  an  improvement  to  the  present  statutory  scheme  of 
spectrum  management.  The  FCC  cannot  reasonably  be  expected  to  resolve  all  c 
ordination  problems  between  old  and   new  licensees  in  the  land  mobile  □ 
radio  services.  There  should  be  some  means  by  which  licensees  and  license  ap|d 
cants  could  resolve  coordination  problems  amongst  themselves  subject  to  Com  mil  ^^ 
sion   approval.    The   proposed    non-Federal    Government   coordinating   committe^^ 
could  provide  the  means  assuming  that  these  committees  are  not  structured  so  as  to 
present  obstacles  to  licensee  and  license  applicant  coordination.  This  could  happen. 
for  example,  if  the  committees  were  composed  of  existing  licensees  intent  on  pre- 
venting new  licensees  in  the  land  mobile  or  other  radio  services.  For  this  reason,  we 
suggest  that  this  Subcommittee  specify  the  structure  of  these  non-Federal  Govern-  , 
ment  coordinating  committees  and  create  safeguards  against  abuses  through  thaq 
committees. 

Finally,  many  of  our  proposals  for  amendment  to  S,  611  also  apply  with  c 
force  to  S,  622.  We  support  an  express  Congressional  finding  in  S.  622  that  efTiciW. 
usage  of  the  spectrum  is  one  purpose  for  rcC  oversight  of  spectrum  usage.  We  also  ' 
support  an  added  provision  in  S.  622  that  would  allow  the  Ft^C  to  experiment  with  a 
wide  variety  of  economic  techniques  in  its  spectrum  management  policies.  Further. 
B  support  consideration  of  a  provision  in  S.  622  which  would  establish  separate 
n  the  Communications  Act  for  broadcast  and  land  mobile  and  other  radio 
services  because  of  the  somewhat  different  policies  underlying  FCC  regulation  q 
spectrum  usage  for  these  services. 

Despite  these  reservations  on  the  spectrum  management  provisions  of  S.  611  a 
S,  622.  we  view  both  Bills  as  offering  significant  improvements  over  the  pre 
statutory  scheme  in  the  area  of  spectrum  management. 

IV.  Other  Areas  of  Concern 

Juriadietional  uncertainties. — There  are  both  regulated  and  unregulated  £ 
in  the  land  mobile  radio  services.  The  economically  regulated  carriers  include  b 
the  wireline  common  carriers,  that  is,  Ihe  telephone  companies  which  provide  n 
telephone  service,  and  the  radio  common  carriers  (RCC'a).  which  provide  only  r 
services  but  no  traditional  "hard-wire"  telephone  services.  Private  systems  of  v 
iouB  kinds  make  up  the  unregulated  systems  in  order  lo  avoid  the  costs  of  regu__ 
tion  but  to  take  advantage  of  the  economies  of  larger  radio  systems,  several  compa 
nies  or  individuals  will  often  share  a  "private"  system.  These  sharing  arrangemenT 
are  frequently  made  with  the  help  or  at  the  instigation  of  a  third  party — often 
mobile  equipment  manufacturer  or  dealer.  With  third  party  involvement,  the  w" 
eligibility  for  some  of  these  shared  services,  and  the  relative  case  of  acquiri 
service  on  a  monthly  fee  basis,  these  shared  arrangements  can  begin  to  take  on  L^ 
appearance  of  a  traditional  common  carrier  service.  Morever.  with  the  developmra 
of  repeaters  which  allow  lai^e  service  areas,  and  now  with  access  to  the  publ' 
telephone  network  at  the  repeater  site,  these  shared  systems  are  becoming  U  ' 
cally  capable  of  providing  service  equivalent  t*  the  common  carrier  services- 
radio  telephone  and  paging.  These  so-called  pseudo^:ommon  carriers  often  eoi 
directly  with  the  radio  common  carriers. 

The  above  raises  a  number  of  questions: 

(1)  Are  there  meaningful  distinctions  between  the  radio  common  carrien  .  . 
wireline  common  carriers,  and  the  shared  special  mobile  radio  systems:  121  Which,  i 
any,  of  the  land  mobile  radio  systems  require  regulation  and  who  should  make  tl 
determination;  l3)  Is  State  or  Federal  regulation  appropriate  when  regulat 
required;  and  <4I  How  should  interconnection  to  the  switched  telephone  network  b 
provided  for? 

We  believe  that  the  distinction  between  the  land  mobile  radio  systems  is  miooffl 
and  will  become  increasingly  difficult  to  maintain.  Further,  in  our  view,  the  celiula 

items,  at  least  under  current  circumstances,  would  appear  to  require  regulatioi 
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they  seem  to  have  definite  monopoly  characteriatics— high  entry  cosU,  signiricant 
economies  ofacale.  and  limited  availability  of  spectrum. 

We  believe  that  individuals  and  companies  who  need  mobile  radio  services  should 
be  free  to  acquire  service  by  inetalling  a  private  s^tem,  by  sharing  a  private  system 
with  other  users,  or  by  acquiring  tne  service  from  a  common  carrier.  Likewise, 
entrepreneur  should  be  free  to  offer  equipment  either  to  users  or  to  service  provid- 
ers and  to  assist  them  in  making  their  system  operable,  whether  that  system  is 
designed  for  one  company,  for  shared  use  by  companies  and  individuals,  or  as  a 
subscriber  system  of  a  common  carrier  service.  Furthermore,  there  should  be  free- 
dom to  interconnect  with  the  wireline  telephone  network. 

Many  of  these  freedoms  could  be  accomplished  by  deregulating  the  radio  and 
wireline  common  carriers,  and  by  legislatively  requiring  interconnection.  However, 
in  our  previous  testimony,  we  expressed  our  oelief  that  all  intraexchange  telecom- 
munications should  be  under  State  jurisdication.  This  approach  is  followed  in  S.  611 
which  delegates  to  the  States  the  regulation  of  "exchange  telecommunication  serv- 
ice which  do  not  form  part  of  an  interexchange  service."  (Section  103  of  the  Bill).  If 
the  State  has  iuriadiction  over  all  "local"  communications,  the  question  of  whether 
to  rate  deregulate  any  service  would  be  the  decision  of  the  State  re^latorv  authori- 
ties; there  would  be  no  Federal  control,  except  for  spectrum  licensmg  ana  manage- 
ment. Not  only  would  rate  deregulation  be  out  of  Federal  hands,  but  also  questions 
of  interconnection,  from  a  non-spectrum  aspect,  between  a  local  mobile  radio  entity 
and  the  local  exchange  telephone  network  would  be  decided  by  the  State  r^ulatory 
commission.  Therefore,  our  desired  scenario  for  "local"  land  mobile  radio  would  be 
at  the  discretion  of  the  States.  While  we  thus  cannot  be  sure  that  our  preferences 
for  policies  governing  such  "local"  communications  will  be  adopted  by  the  States,  we 
believe  that  the  States  should  have  jurisdiction  over  such  "local"  communications. 
In  our  view,  the  proper  distribution  of  jurisdictional  authority  in  our  Federal  system 
calls  of  this  accommodation  and  trust. 

There  is,  however,  an  alternative  to  complete  reliance  upon  the  States  to  deter- 
mine the  need  for  r^(ulation,  which  does  not  entail  regulation  from  Washington  or 
a  present  efTort  to  determine  definitively  future  policy  in  this  dynamic  field,  liiat 
alternative  is  to  give  the  Commission  the  authority  to  determine  under  what  condi- 
tions regulation  is  required  (as  suggested  by  Carlos  A.  Roberts,  Chief  of  the  Safety 
and  Special  Radio  Services  Bureau,  FCC),  This  would  not  give  the  Commission 
authority  to  determine  the  details  of  that  regulation,  but  would  prevent  any  tenden- 
cy  on  the  part  of  State  regulators  to  regulate  where  r^ulation  is  not  necessary. 
While  it  does  involve  some  line-drawing  difficulties  for  States  (see  testimony  ~" 


therefore,  that  it  should  be  given  thorough  examination  by  the  Subcommittee. 

Most  radio  services,  of  course,  are  not  regulated  on  the  State  level;  the  deciding 
factor  is  whether  the  service  is  a  common  carrier  service,  A  local  taxicab  company, 
for  example,  that  uses  radio  for  dispatching  purposes  will  not  have  its  radio  use 
regulated  by  State  or  local  agencies.  Often,  however,  it  is  not  clear  whether  a 
particular  radio  service  is  indeed  common  carrier  in  nature.  In  such  cases,  the  FCC 
may  make  the  determination  that  the  service  is  not  common  carrier  and,  therefore, 
is  not  subject  to  State  jurisdiction.  This  occurred  in  the  900  MHz  case '  decision. 
Docket  No.  18262,  which  established  a  classification  of  specialized  mobile  radio 
system  (SMRSl  for  the  provision  of  dispatch  services.  The  Commission's  discretion  to 
establish  this  service  as  a  non-common  carrier  service  was  affirmed  by  the  courts.* 

Unauthorued  interception. — As  you  are  aware,  the  President  has  recently  an- 
nounced a  broad  initiative  to  ensure  the  privacy  of  the  individual  in  our  evolving 
"information  society,"  a  society  whose  hallmark  is  the  ubiquity  of  computerized 
data  banks  and  sophisticated  telecommunications  systems.  These  new  technologies, 
while  facilitating  the  delivery  of  many  goods  and  services  of  society  such  ae  elec- 
tronic banking  (Electronic  Funds  Transfer),  electronic  mail,  etc..  have  outstripped 
the  ability  of  existing  laws  to  protect  communications  from  misuse  and  unauthor- 
ized access.  Existing  communications  privacy  laws  such  as  Section  B05  of  the  pres- 
ent Communications  Act  should  be  changed  to  account  for  new  forms  of  information 
transfer  and  increased  sophistication  of  interception  technology  not  contemplated 
when  these  laws  were  drafted. 

For  example,  existing  section  605  requires  that  there  be  a  "divulgence"  or  "use" 
of  an  intercepted  communication  for  there  to  be  a  violation,  but  is  silent  with 


'  "An  Inquiry  Relative  to  the  Future  Use  of  the  Frequency  Band  806-960  MHi."  51  FCC  2i 
945(1975). 

■  Nalionat  Atiocialion  of  Regulalory  Utilily  Commisaionen  v.  FCC  525  F.2d  630  (D.C.  Or. 
1975).  cert,  denied,  42 " —  "^ ' 
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regard  to  mere  interception.  However,  society's  concept  of  privacy  has  matured  to 
the  point  where  access  to  personal  information  through  interception  is  viewed  as  an 
invasion  of  one's  privacy,  Report  of  Privacy  Protection  Study  Commission,  p.  15 
(July  1977).  Interception  alone  may  be  uaed  to  collect  a  storehouse  of  information 
about  an  individual  including  banking,  employment,  health  and  social  habits.  Under 
the  present  law  the  interception  may  lawfully  occur  and  the  later  use,  triggering  a 
violation,  may  be  so  far  removed  or  so  difficult  to  link  to  the  interception  that  a 
prosecution  becomes  nearly  impossible.  Thus,  access  to  a  communication  without 
the  individual's  consent  is  alone  sufficiently  repugnant  to  our  expectations  of 
privacy  that  the  law  should  be  amended  to  prevent  such  access. 

Section  605  was,  in  fact,  amended  in  19e8  when  the  Congrees  passed  Title  HI  of 
the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  (!8  U.S.C.  2510  et  eeo.). 
This  new  law  did  forbid  the  mere  act  of  interception  in  some  circumstances,  but  ttie 
associated  amendments  to  Section  605  actually  cut  back  the  scope  of  Section  606 
from  "radio  and  wire"  communications  to  just  "radio"  ([1968]  U.S.  Code  Cong,  ant! 
AD.  News  2169).  In  addition,  18  U.S.C.  2510(4)  defines  "interception"  of  wire  commu- 
nications as  "aural"  acquisition  of  the  contents.  An  indirect  (and  I'm  sure  unintend- 
ed) result  of  this  was  to  leave  questionable  whether  any  information  in  non-aural 
form  communicated  over  a  wire,  e.g.,  pictures,  print,  digital  computer  data,  etc., 
may  be  intercepted,  used,  divulged,  etc.,  without  prohibition  by  these  laws.' 

NTIA  is  firmly  committed  to  strengthening  communications  privacy  laws  in  the 
light  on  new  technologies.  We  believe  that  a  comprehensive  revision  to  Section  605 
is  necessary  to  accomplish  this,  and  to  insure  the  privacy  of  many  types  of  commu- 
nication now  covered  inefTectively  (or  not  at  all)  by  existing  law.  We  would  be  happy 
to  work  with  you  or  suggest  more  specific  language  to  achieve  these  goals. 

One  of  the  Bills  before  this  Subcommittee  does  address  the  issue  of  unauthorized 
intercept.  Section  335(k)  of  S.  622's  amendments  to  the  Communication  Act  is 
intended  to  prevent  unauthorized  interception  (e.g..  "pirating")  of  cable  services.  It 
does  this  by  prohibiting  interception  or  receiving  of  'l}roadDand  communications." 
Section  335(k>  also  prohibits  unauthorized  disclosure  of  cable  subscriber  information 
("records"  privacv)  without  a  lawful  court  order  and  notice  to  the  subscriber. 

The  section's  definition  of  broadband  communications  is  in  itself  quite  broad,  m 
that  it  would  include  open-wire  telephone  communication.  Through  this  expansive 
definition  the  section  becomes  applicable  to  other  than  "cable  TV'  communications. 
Further  explicit  breadth  is  provided  by  subsection  (kXlKB),  which  deems  "broadband 
communications"  to  be  "wire  communications"  under  Title  III  of  the  OmnilMiB 
Crime  Control  Act  (Section  2510(1)).  Although  Section  2510(1)  is  specifically  limited 
to  common  carrier  provided  communications  in  Title  III,  S.  622  authorizes  such 
carriers  to  provide  communications  for  cable  transmissions  (excluding 
programming  etc). 

To  the  extent  that  this  provision  covers  comon  carrier  "wire"  communication,  it 
overlaps  and  duplicates  Title  III  (Section  2511).  Thus  this  bill  would  be  a  third  law, 
in  addition  to  Section  605  and  Title  III.  which  enters  the  list  of  communication 
privacy  laws.  The  section  does  not  define  "intercept  or  receive",  and  since  it  is  not 
otherwise  defined  in  the  law  except  in  Title  III,  the  Section  2510(4)  infirmity 
("aural"  acquisition  limitation  on  coverage)  is  carried  along,  i.e..  there  is  no  protec- 
tion for  text,  digital  or  video  communications.  Thus,  if  an  interceptor  turned  down 
the  volume  on  his  pirating  TV  set.  he  technically  wouldn't  violate  this  law.  Granted 
this  may  be  an  unreasonable  interpretation,  but  why  make  laws  subject  to  such 
interpretation? 

We  hope  these  commenta,  both  on  general  principles  regarding  spectrum  fees  and 
spectrum  management  for  land  monile  and  other  radio  services,  and  on  eome 
specific  elements  within  the  Bills,  will  be  helpful  to  the  Committee.  We  appreciate 
this  opportunity  to  appear  before  you. 


Mr.  (Chairman,  I  am  pleased  to  have  the  opportunity  to  testify  on  the  very 
important  question  of  how  the  Communications  Act  of  1934  should  be  amended  to 
improve  the  management  of  a  vital  national  resource— the  radio  spectrum.  I  would 
like  to  commend  tne  Subcommittee  for  recognizing  the  serious  nature  of  the  spec- 
trum problem.  The  spectrum  is  not  an  unlimited  resource,  but  there  are  additional 
national  benefits,  over  and  above  those  now  being  obtained,  that  can  be  realized 
from  its  use.  Like  other  resources,  it  must  be  managed  effectively  and  efficiently  or 
these  benefits  will  not  be  forthcoming.  Unlike  other  resources,  it  is  not  consumed  by 
use.  However,  it  can  be  wasted,  or  not  used  efficiently,  with  a  resulting  denial  to 


i  (1971):   Metelaki.   "Achieving  CommunicationE 


Digitized  by 


Google 


Dew  usere  or  for  new  applications.  The  nature  of  spectrum  use  changes  rapidly 
because  of  increasing  demand,  new  technolo^  and  new  applications.  Management 
of  the  reeource  must  therefore  by  dynamic  ana  respond  to  tnese  changes. 

"nie  issues  here  involve  important  policy  decision,  and  the  Executive  Branch,  has 
not  completed  its  study  of  tne  Bill  or  coordinated  with  all  interested  agencies  in 
order  to  reach  fmal  conclusions.  Consequentlv.  NTIA's  conclusions  presented  today 
represent  our  views  as  an  expert  a^ncy,  rather  than  those  of  the  Administration. 

I  will  be  discussing  this  vital  topic  in  a  two-fold  manner:  First,  setting  forth  the 
principles,  that  should  govern  this  area,  and  second,  commenting  on  how  these 
principles  can  be  realized  through  the  l^islative  process. 
Speetnim  allocation  and  management  principles 

At  the  outaet  of  my  discussion  of  spectrum  management  today,  I  would  like  to 
explain  my  use  of  some  basic  terms  referring  to  management  functions.  First,  the 
term  "allocation"  will  refer  to  the  specification  of  bands  for  radio  services — such  as 
fixed  or  land  mobile — and  the  establishment  of  general  spectrum  policy.  The  term 
"assignment"  will  refer  to  determining  what  frequency  should  be  assigned  to  a 
ipecilic  station;  e.g.,  that  a  television  station  having  certain  technical  characteristics 
ihall  be  assigned  Channel  9  in  a  given  city.  Finally,  the  term  "authorization"  will 
refer  to  the  function  that  involves  selecting  what  entitv  can  operate  a  specific 
station;  e.g.,  selecting  television  licensees.  I  emphasize  that  these  defmitions  are 
very  important  for  a  clear  discussion  of  spectrum  mana^ment. 

Ciurrent  law  divides  spectrum  management  responsibilities  between  the  President 
and  the  Federal  Communications  Commission.  Section  305(b)  of  the  Communications 
Act  of  1934  empowers  the  President  to  set  frequencies  for  each  radio  station  or 
"class  of  stations"  owned  and  operated  by  the  Fnieral  Government.  Reorganization 
Plan  No.  1  of  1977  resulted  in  redelegation  of  most  of  the  President's  spectrum 
management  nowers  from  the  Director  of  OTP  to  the  Secretary  of  Commerce, 
effective  Marcn  26,  1978.  By  Department  of  Commerce  internal  order,  this  authority 
now  rests  with  the  Assistant  Secretai^  for  Communications  and  Information,  the 
heaJd  of  NTIA.  Under  the  Reorganization  Plan,  frequency  assignment  appeals  may 
be  token  to  the  Oiiice  of  Management  and  Bud^t. 

"nie  Interdepartinent  Radio  Advisory  Committee  (IRAC),  founded  in  1922,  advises 
the  Assistant  Secretary  on  Federal  frequency  assignments.  NTIA  chairs  IRAC,  the 
membersMpof  which  comes  from  the  major  apectrum-using  departments  and  agen- 
cies. The  FCC  has  liaison  representation. 

lilanagine  the  spectrum  for  non-Federal  users — including  state  and  local  govem- 
menta— ^  the  responsibility  of  the  FCC.  Section  303(c)  of  the  1934  Act  authorizes  the 
FtX  to  "assign  bands  of  freauencies  to  various  classes  of  stations."  The  first  of  these 
functions  is  considered  to  be  the  Commission's  "allocation  authority."  while  the 
latter  serves  as  a  mandate  to  make  specific  frequency  assignments  and  authoriza- 
tjons. 

The  division  of  the  spectrum  between  Federal  and  non-Federal  users,  and  the 
sharing  of  certain  frequency  bands  between  both  groups,  is  accomplished  by  coordi- 
nation between  NTIA  and  the  FCC, 

ThiB  division  of  responsibility  has  served  the  Nation  well  for  half  a  century.  It  has 

E roved  to  be  a  workaole  system  in  times  when  sufficient  spectrum  has  been  availa- 
le  to  fill  the  needs  of  both  Federal  and  non-Federal  users. 

In  recent  years,  however,  demands  for  new  allocations  and  assignments  have 
become  increasinglv  difficult  to  meet.  This  has  happened  despite  technical  advances 
that  have  estendeo  the  boundaries  of  the  usable  portion  of  the  radio  spectrum  and 
expanded  the  number  of  stations  it  ia  possible  to  fit  into  certain  frequency  bands. 
TWs  growing  scarcity  of  spectrum  resources,  which  many  believe  may  lead  to  a 
"spectrum  crisis"  in  the  1980's,  has  begun  to  reveal  the  inefficiencies  built  into  the 
present  system  of  divided  allocation  authority. 

The  idea  that  spectrum  scarcity,  or  a  "spectrum  crisis",  would  arise  solely  because 
of  physical  limitations  of  the  spectrum  is  inaccurate.  The  spectrum,  if  properly 
conserved  through  sound  management,  can  accommodate  increased  future  needs. 
While  there  is  definitely  a  strong  need,  recognized  by  this  Subcommittee,  for  further 
research  on  the  relationship  between  the  performance  of  radio  systems  and  their 
requirements  for  spectrum,  lack  of  research  information  is  not  the  primary  limita- 
tion on  apectmm  use.  The  management  techniques  generally  in  use  today  were 
suitable  for  situations  of  relatively  light  demand  on  the  spectrum;  they  employed 
techniques  that  did  not  require  detailed  consideration  of  geographic  factors  or  other 
case-by-case  engineering  evaluations. 

Recently,  however,  due  to  technical  progress  and  to  expanded  social,  business  and 
government  needs,  demands  for  spectrum  have  grown  drastically.  In  the  process, 
our  traditional  spectrum  allocation  techniques  have  begun  to  show  their  limitations. 
Fortunately,  however,  our  technical  capabilities  for  spectrum  management  have 
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improved  at  the  same  time.  Using  computers,  for  example,  we  can  more  quickly.'j 
evaluate  alternative  means  of  providing  the  needs  of  a  given  service  in  a  given  area 
rather  than  by  continued  reliance  upon  older  prediction  formulsB,  We  can  also 
improve  spectrum  sharing — the  flexible  allocation  of  frequency  bands  to  radio  for 
various  services.  In  addition,  encouraging  utilization  of  higher  ranges  of  the  spec- 
trum^above  12  GHz— is  of  growing  significance.  And  on  the  horiion  are  techniques 
for  spectrum  conservation  such   as  "band-width  compression"   and   "spread  spec- 

Finaily.  much  radio  equipment  now  being  manufactured  is  far  more  efficient  in 
aspects  of  spectrum  use  than  older  equipment.  Because  the  characteristics  of  trans- 
mitting and  receiving  equipment  have  a  m^or  influence  on  the  demand  for  spec- 
trum, taking  maximum  advantage  of  this  aspect  of  the  "technological  revolution" 
should  be  on  the  demand  for  spectrum,  taking  maximum  advantage  of  this  aspect  of 
the  "technological  revolution"  should  be  an  integral  part  of  spectrum  management. 
Existing  rules,  however,  maintain  assignments  that  perpetuate  the  use  of  older, 
spectrum-inefUcient  equipment. 

The  problem  of  spectrum  scarcity  is,  then,  exacebated  by  management  probleme, 
and  thus  to  some  extent  subject  to  management  solutions  that  involve  the  increased 
use  of  engineering  techniques.  Unless  they  are  applied,  the  situation  will  surely 
worsen.  By  their  very  nature,  however,  the  necessary  administrative  remedies  t«nd 
to  render  the  distinction  between  government  and  non-government  services  artifi- 
cial. Moreover,  the  distinction  is  an  impediment  to  employing  these  remedies  with 
the  full  degree  of  effectiveness  that  will  be  needed  to  meet  increasing  demands  od 
spectrum. 

Spectrum  sharing  between  government  and  non-government  users  illustrates  this 
well.  This  technique  requires  that  we  discard  the  notion  that  any  port  of  the 
spectrum  be  dedicated  solely  to  government  or  non -government  use;  it  demands  only 
that  we  find  some  suitable  place  for  each  service.  More  than  forty  percent  of  the 
usable  spectrum  is  now  shared  between  government  and  non-government  radio 
services,  but  the  process  of  extracting  consent  from  both  the  IRAC  and  the  FCC  for 
the  use  of  these  shared  bands  can  seriously  delay  service  implementation.  Also,  the 
belief  that  once  a  band  is  opened  to  sharing,  its  dedicated  character  is  lost  forever. 
often  results  in  intransigence  from  both  the  Federal  and  non-Federal  users. 

To  meet  the  management  task  ahead,  we  believe  thai  a  system  that  unifies 
spectrum  management  by  discharging  many  of  the  present  distinctions  between 
responsibilities  for  government  and  non-government  use  must  be  adopted.  Such  a 
system  should  be  based  on  four  fundamental  principles: 

1,  All  spectrum  allocation  authority  should  be  centralized  in  one  Executive 
Branch  agency, 

2.  To  insure  that  the  allocations  policy  is  thoroughly  adhered  to,  that  agency 
should  also  have  the  authority  to  set  sufficiently  detailed  technical  rules  by  which 
the  assignment  process  would  be  governed. 

3,  The  actual  assignment  process  must  be  carried  out  in  a  unified  fashion  (i.e., 
with  common  data  bases,  and  common  en^neering  tools),  resulting  in  the  most 
efficient  assignments,  withoul  regard  to  artificial  government  or  non-government 
division  of  spectrum. 

4.  Due  to  their  sensitive  nature,  non-government  authorizations  (selecting  particu- 
lar licensees)  should  not  be  the  authority  of  the  Executive,  but  should  be  made  by  a 
independent  regulatory  agency:  the  FCC  or  its  successor  agency. 

We  believe  that  any  new  plan  for  spectrum  management  that  does  not  embody  all 
four  principles  in  a  suitable  way  is  seriously  defective.  Only  unification  of  authority 
in  this  way  will  meet  the  demands  for  effective  management  in  the  years  to  come. 
This  has  been  recognized  by  many,  at  least  since  the  issuance  in  19RS  of  the  report 
of  the  Rostow  Commission. 

In  addition,  several  other  reports  concerned  with  spectrum  management  have 

reco^ized  the  need  for  improved  management  of  this  resource.  "Spectrum  ElngiT  ~ 

neermg— The  Key  to  Progress",  published  in  1968  by  the  Joint  Technical  Advisoi) 

Committee  of  the  IEEE  and  EIA,  urged  the  use  of  improved  engineering  techniqui  ' 

in  spectrum  management.  The  GAO,  in  two  reports,  "Information  on  Manaeemei. 

and  Use  of  the  Radio  Frequency  Spectrum— A  Little  Understood  Resource'    (Sent 

1974),  and  "Further  Opportunities  to  Improve  Radio  Spectrum  Management  in  th 

Federal  Sector"  (Oct.  1975)  pointed  out  that  insuflicient  efTort  is  being  applied  t 

spectrum  management.  The  GAO  noted  that  because  of  the  large  investment,  "It  L^ 

essential  that  this  resource  be  effectively  and  efficiently  managed  and  used,"  Manyi] 

of  the  recommendations  of  these  reports  have  been  followed  to  the  extent  possible 

within  the  available  funding  and  personnel  resources  of  NTIA. 

Based  on  these  recommendations  and  those  of  our  own  staff  and  the  IRAC,  a 
niunber  of  new  or  improved  spectrum  management  capabilities  have  been  devel- 
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oped.  In  the  early  1970'b  analysis  techniques  designed  to  assess  the  present  and 
projected  Federal  use  of  the  resource,  determine  where  intra-  and  interservice 
sharing  would  be  possible,  evaluate  interference  potential  and  resolve  operational 
interference  problems  were  put  into  operation.  Data  bases  of  equipment  characteris- 
tics and  characteristics  of  the  terrain  were  developed  for  use  with  these  analyais 
techniques.  Improvements  were  made  to  the  automated  processing  of  assignments 
and  various  spectrum  management  data  bases  to  improve  efficiency  A  mobile  Radio 
Spectrum  Measurement  System,  which  uses  up-to-date  automated  measurement 
techniques,  was  put  into  operation  interference  problems.  Finally,  in  order  to  cope 
with  the  shortage  of  spectrum  management  personnel  and  to  improve  the  quality  of 
existing  personnel  in  this  field,  a  Federal-wide  spectrum  management  career  deveJ- 
opment  prdgram  was  established. 

All  of  these  steps  have  enhanced  our  capability  to  cope  with  the  increasing 
number  and  complexity  of  problems  associated  with  the  expanding  demand  for  use 
□f  the  spectrum. 

We  have  done  much  to  moderniie  Federal  spectrum  management,  transforming  it 
From  a  largely  administratively-based  overly  conservative  process  to  an  engineering 
based  process  which  allows  for  more  sharing  and  greater  utility  of  the  resource.  The 
future  wilt  require  even  more  improvements. 

Legislative  revision 

The  goal  of  legislation  r^arding  radio  spectrum  management  should  be  to  im- 
prove spectrum  management  to  facilitate  the  sharing  of  the  resource,  provide  for 
effective  and  efficient  use  of  the  spectrum,  and  accommodate  present  and  future 
demands. 

In  order  for  the  management  process  to  be  truly  effective,  one  Executive  Branch 
agency  must  have  the  full  authority  to  do  the  job.  This  would  mean,  at  least,  that 
this  agency  would  be  delegated  the  authority  to  allocate  and  to  specify,  in  as  great 
detail  as  necessary,  the  technical  criteria  on  which  assignments  would  be  made  in 
each  band  allocated.  These  are  our  first  and  second  principles.  We  believe  that 
unless  this  occurs,  many  of  the  disadvantages  of  the  present  divided  authority  in 
allocation  would  be  perpetuated.  A  single  allocation  authority  would  provide  the 
unified  view  of  spectrum  planning  that  is  required  to  meet  the  growing  demands  for 
this  resource.  But  unless  this  a^ncy  is  given  clear  authority  to  specify  the  technical 
rules  governing  assignmenta,  too  little  will  have  been  gained. 

The  Bill  should  also  authorize  this  agency  to  monitor  usage  of  non-government 
and  government  frequencies  in  the  dischaijie  of  its  spectrum  management  responsi- 
Ulities,  provided  that  there  is  no  listening  to.  or  disclosure  of,  the  content  of 
communications.  While  the  FCC  presently  has  such  capability  for  non-government 
&«quencies  through  an  exemption  in  IS  U.S.C.  25n(2)(b),  this  essential  spectrum 
management  tool  might  be  denied  to  this  agency  in  the  absence  of  express  Congres- 
■ional  authorization.  We  are,  of  course,  willing  to  supply  language  for  such  a 
provision. 

In  delegating  clear  authority,  Congress  should  insure  that  this  agency  provides 
detailed  and  efiective  guidance  on  assignments  and  sets  forth  a  unified  assignment 
system  Iprinciples  2  and  31.  There  are  several  ways  of  accomplishing  this,  and  we 
-would  be  glad  to  discuss  the  respective  merits  at  a  later  date.  Our  major  concern 
here  is  to  urge  the  Subcommittee  to  incorporate  into  the  Bill  provisions  reflecting 
our  four  principles.  If  there  is  agreement  on  principles,  the  mechanics  can.  we 
believe,  be  satisfactorily  resolved. 

In  making  this  recommendation,  we  wish  to  meet  headon  the  most  commonly 
voiced  objection  to  fully  unifying  spectrum  management.  It  is  often  argued  that  if 
lan  Executive  Branch  agency  handled  all  allocations,  and,  had  such  a  major  influ- 
ence over  assignments,  it  would  favor  government  over  non-government  users  and, 
'in  particular,  that  the  Department  of  Defense,  the  largest  Government  spectrum 
'luer.  would  be  able  to  encroach  on  spectrum  allocated  to  the  civilian  sector.  We 
believe  this  fear  to  be  unfounded.  This  agency,  while  part  of  the  Executive  Branch, 
would  be  independent  of  all  agencies  and  would  be  responsible  for  overall  efficient 
.mpectTum  management.  Moreover,  allocations  affecting  non-Federal  users  would 
constitute  rulemakings  under  the  Administrative  Procedure  Act.  Public  notice  and 
■the  opportunity  for  comment  would  be  required,  with  both  court  and  Congressional 
review  available. 

Indeed,  we  believe  that  the  private  sector  would  benefit  from  the  new  arrange- 
nent.  For  opportunities  would  develop  that  would  permit  greater  sharing  of  govern- 
■ment  and  nongovernment  spectrum.  Practically  speaking,  the  two  sectors  go  their 
iKparate  ways,  meeting  only  at  IRAC  With  unified  management,  it  is  likely  that 
both  sides  would  become  much  more  interested  in  the  overall  uses  of  the  spectrum. 
Tbis  would  benefit  the  Nation. 
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The  present  institutional  arrangement  perpetuates  an  unfortunata  situation:  it 
inspires  the  view  that  total  spectrum  management  is  a  matter  of  balancing  the 
interesto  of  "opposing"  entities — government  and  non-government.  We  believe  that, 
in  reality,  there  is  enough  room  for  everyone  in  the  spectrum  if  the  proper  adminia- 
trative  methods  are  adopted.  If  this  consolidation  is  not  accomplisned.  we  believe 
that  government  and  non-government  users  likely  will  come  into  serious  conflict. 

Under  this  new  arrangement,  we  believe  the  FCC  should  retain  the  authority  to 
make  the  highly  sensitive  judgments  about  which  non-government  licensees  should 
be  authorized  U)  use  radio  stations  on  particular  assignmente.  The  present  IRAC 
advisory  system  should  be  retained  for  government  authorizations.  Authorization  is 
a  policy  matter  incidential  to  overall  spectrum  management  efficiency,  and  is  best 
handled  by  an  independent  commission  for  non-government  authorizations  and  the 
Executive  Branch  for  government  authorizations. 

If  the  Subcommittee  chooses  not  to  reflect  our  four  principles  in  final  legislation, 
we  ur^e  that  consideration  be  given  to  another  plan.  This  alternative  involves 
improving  spectrum  management  by  enhancement  of  the  analytical  activities  which 
serve  as  a  base  for  spectrum  planning.  While  not  meeting  the  principles  previously 
stated,  it  would  provide  a  significant  step  toward  their  fulfilment. 

In  the  early  1970's  NTIAs  predecessor  organizations,  OT  and  OTP,  initiated  two 

Erograms  to  enhance  spectrum  management  by  the  use  of  analysis  techniques.  The 
rst  of  these.  Spectrum  Resource  Assessments,  involves  analvzing  present  and  pro- 
jected use  of  various  allocated  bands,  determining  compatibility  problems  and  cor- 
rective actions  to  mitigate  interference  between  systems,  determining  inter-  and 
intra-service  sharing  opportunities  and  providing  recommendations  on  improving 
the  efficiency  and  effectiveness  of  spectrum  use  in  the  bands  studies.  These  re- 
sources assessments  are  performed  in  exclusive  government  bands  and  ui  shared 
government/ non-government  bands,  but  not  in  exclusive  non-government  bands, 
because  NTlA's  authority  is  limited  to  Federal  use  of  the  spectrum.  Because  of  the 
changing  nature  of  use  (nearly  half  of  the  assignments  change  in  some  way  each 
year)  it  is  NTlA's  goal,  by  1982,  to  assess  the  total  Federal  involvement  on  a  three- 
year  cycle. 

The  second  of  these  pn^ams  is  the  System  Review  Procedure.  Under  this  proce- 
dure, proposed  Federal  systems  are  examined  at  the  conceptual,  experimental, 
developmental  and  pre-operation  stages.  This  is  done  to  ensure  compliance  with 
rules  and  regulations,  and  to  ensure  that  compatibility  with  existing  and  other 
known  proposed  systems  in  the  environment  will  be  achieved  when  the  reviewed 
system  becomes  operational.  At  the  present  time,  due  to  resource  limitations,  such 
reviews  are  performed  for  systems  intended  to  operate  at  frequencies  above  420 
MHz.  By  conducting  these  analyses  before  a3'Stems  became  operational,  identified 
problems  can  be  solved  before,  rather  than  after  the  fact. 

Both  of  these  programs  have  proved  to  be  useful  in  Federal  spectrum  manage- 
ment and  in  our  planning  efforts.  In  addition  to  improving  the  efliciency  and 
effectiveness  of  Federal  spectrum  use,  considerable  cost  savings  have  resulted  be- 
cause incomp 
modifications 
ference  problems. 

Programs  similar  to  these  do  not  exist  for  non-government  spectrum  manage- 
ment. Our  second  alternative,  therefore,  would  consist  of  establishing  and  utilizuig 
similar  analysis  techniques  to  assess  overall  national  spectrum  utilization,  and  to 
review  all  conceptual  and  developmental  systems  intended  to  use  the  spectrum  to 
allow  for  timely  solutions  to  spectrum  problems. 

The  obvious  way  to  achieve  this  would  be  to  have  the  FCC  establish  an  analysis 
capability  similar  to  that  of  NTIA,  either  as  a  result  of  these  hearings  or  by 
legislative  direction.  Although  there  would  be  some  changes  in  procedures,  due  to 
diflerences  between  the  Federal  and  non-Federal  sectors,  the  same  analysis  and 
engineering  technioues  could  be  used.  We  would  be  most  happy  to  aid  the  FCC  in 
tins  effort  By  providing  both  advice  and  knowledge  based  on  our  experience  and  the 
analysis  techniques  that  have  been  developed.  In  this  manner,  the  total  national  use 
of  Uie  spectrum  would  be  accounted  for,  with  the  FCC  being  responsible  for  non- 
government aspects  and  the  NTIA  for  government  aspects. 

A  joint  FCC/NTIA  report  would  be  issued  annually.  This  report  would  cover 
actions  taken  during  the  year,  as  well  as  long-ranee  plans  concerning  efforts  to 
improve  overall  national  spectrum  management.  Both  public  and  private  use  of  the 
spectrum  would  therefore  be  considered.  Moreover,  changes  to  allocations,  assign- 
ments and  authorizations^both  planned  and  completed— -would  be  agreed  on  by  the 
Federal  and  non-Federal  spectrum  management  entities.  This  also  would  be  true  for 
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This  alternative  would  improve  the  management  and  use  of  the  existing  exclusive 
Government  and  non-Government  bands  and  those  existing  shared  bands.  One 
argument  against  this  allemative  is  that  it  would  continue  the  present  practice  of 
balancing  the  int«rests  of  "opposing"  entities — Government  and  non-Govemment-~ 
for  use  of  the  spectrum.  If  this  were  so,  then  progress  in  ctianeing  the  present 
exclusive  tiands  to  government /non-government  shared  bands  would  be  slow. 

While  there  is  some  substance  to  this  criticism.  I  believe  that  on  balance  the 
benefits  to  be  gained  warrant  adoption  of  this  proposal.  Further,  I  r^ard  this 
alternative  as  a  way-station  to  the  ultimate  solution — a  single  allocation /assign- 
ment agency.  In  short,  we  are  proposing  an  evolutionary  process  to  obtain  the  goal 
of  unified  allocation  and  assignment. 

If  the  Congress  does  not  now  regard  the  goal  as  worthwhile,  then  it  should  act 
only  to  establish  the  Spectrum  Commission.  In  effect.  Congress  would  then  t>e 
calling  for  further  study  and  reports.  In  this  event,  we  would  strongly  urge  that  a 
first  order  of  business  of  the  Spectrum  Commission  be  to  consider  the  above  goal 
and  the  alternatives  to  accomplish  it.  and  to  provide  a  report  to  the  President  and 
IJhe  Congress  at  an  earlv  date. 

Let  me  now  discuss  nrietly  that  final  alternative,  the  establishment  of  the  Spec- 
trum Commission  as  proposed  in  Title  V  of  S.  611.  Its  purpose  is  to  recommend 
administrative  actions,  legislation  and  procedures  will  iniprove  allocations,  assign- 
ments and  authorization  of  use  of  the  spectrum,  so  as  to  entrance  the  public  benefits 
that  can  be  obtained  from  use  of  this  important  resource.  The  membership,  func- 
tions and  powers  of  the  Spectrum  Commission  are  such  that  sound  recommenda- 
tions can  be  developed.  These  recommendations  are  to  be  delivered  in  IS  months. 
Sixty  days  after  transmitting  its  final  report,  the  Spectrum  Commission  will  cease 

There  is  a  pr<d>lem.  and  there  is  a  need  to  solve  the  problem.  While  we  believe 
that  there  is  a  basis  for  Congressional  action  now,  and  that  a  continuing,  rather 
than  B  "single"  looic  at  spectrum  management  is  necessary  in  light  of  the  dynamic 
nature  of  the  "beast",  we  would,  of  course,  endorse  that  single  look,  in  the  hope  and 
expectation  that  Congress  would  then  act  speedily  upon  its  results.  We  therefore 
support  the  notion  of  the  Spectrum  Commission. 

Finallv,  with  regard  to  Section  336  of  S.  622,  which  covers  the  assignment  of  land 
mobile  frequencies,  we  believe  that  the  non-Government  coordinating  committees 
serve  a  useful  purpose.  Advantage  should  be  taken  of  the  first-hand  knowledge  of 
local  conditions  provided  by  these  coordinating  committees.  With  changes  from 
"above  30  millihertz"  to  "alMve  30  megahertz"  to  correct  the  apparent  typographi- 
cal errors,  we  would  fully  endorse  this  provision. 

Mr.  Chairman,  this  completes  my  statement.  We  commend  the  Sui>comroittee  for 
its  interest  and  proposed  steps  toward  improving  management  of  this  vital  natural 
reMUrce.  We  are  available  to  work  with  the  Subcommittee  in  any  way  that  we  can. 

Senator  Holungs.  Thank  you  very  much,  Mr.  Secretary. 

Dr.  Cornell? 

Dr.  Cornell.  Mr.  Chairman,  members  of  the  subcommittee,  my 
name  is  Nina  Cornell  and  I  am  Chief  of  the  Ofdce  of  Plans  and 
Policy  of  the  FCC. 

I  want  to  thank  the  subcommitee  for  inviting  me  here  today  on 
the  very  important  subject  of  spectrum  management.  The  views 
expressed  here  represent  the  joint  thinking  of  myself  and  Dr.  Lu- 
Kasik,  the  new  chief  scientist  at  the  FCC,  and  do  not  represent  the 
views  of  the  Commission  or  the  individual  Commissioners. 

With  your  permission,  I  will  not  attempt  to  read  my  entire 
statement.  Instead,  I  would  like  to  go  over  the  essential  points,  and 
request  that  my  entire  statement  be  entered  into  the  record. 

Senator  Holungs.  It  will  be  included. 

Dr.  Cornell.  S.  611  is  to  be  commended,  in  that  it  recognizes 
both  the  importance  of  spectrum  management  and  the  need  for 
new  tools.  In  this  statement  we  wish  to  discuss  the  changes  which 
seem  to  me  to  be  needed  and  how  they  relate  to  the  chetnges 
proposed  in  S.  611  and  S.  622. 
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The  primary  goal  in  the  management  of  the  radio  frequency 
spectrum  and  the  licensing  of  radio  users  should  be  to  encourage 
economically  efHcient  use  of  the  spectrum.  This  goal  is  reflected  in 
the  language  of  section  1  of  the  1934  Communications  Act  and 
continued  in  the  language  of  section  101  of  S,  611: 

For  the  purpose  of  making  available  so  far  ae  poeaible  to  all  the  people  of  the 
United  States  rapid,  efficient  nationwide  and  worldwide  telecommunications  serv- 
ices, with  adequate  facilities  at  reasonable  charges- 
It  is  our  view  that  the  present  spectrum  management  system  is 
no  longer  the  most  appropriate  to  fulfill  this  purpose.  Spectrum 
management  at  the  FCC  is  divided  into  three  parts: 

First:  The  Commission  allocates  band  for  the  radio  spectrum  for 
future  use  in  various  category  of  radio  services. 

Second:  It  ass^s  small  segments  of  the  spectrum  channels 
within  those  bands  to  most  individual  users. 

Third:  It  sets  technical  standards  and  other  regulations  pertain- 
ing to  the  use  of  those  chemnels. 

The  allocation  and  technical  regulation-setting  functions  are  car- 
ried out  by  rulemaking,  using  the  notice  and  comment  procedure 
specified  by  the  Administrative  Procedure  Act.  Assignment  is  on  a 
first-come-flrst-served  basis.  If  there  are  not  enough  channels  avail* 
able  at  a  given  time  and  place  for  all  applications  in  a  service, 
formed  adjudicatory  procedures  are  used  by  the  agency  to  deter- 
mine which  applicants  will  obtain  licenses. 

There  are  two  basic  problems  with  the  present  spectrum  manage- 
ment system: 

First:  For  the  present  system  adequately  to  fulfill  Section  1  of 
the  Communications  Act  of  1934,  far  more  complex  and  detailed 
information  is  required  thetn  can  in  fact  be  gathered  and  processed 
centrally.  Moreover,  existing  users  of  the  spectrum  may  object  to 
reallocation,  since  there  is  no  mechanism  to  buy  their  equity  in  the 
spectrum. 

The  other  basic  problem  is  that  the  process  for  choosing  among 
applicants,  comparative  hearings,  is  inherently  unsuited  to  the 
criteria  by  which  such  choices  should  be  made  in  order  to  fulfill 
the  goal  of  section  101.  Comparative  hearings  are  time  consuming, 
sometimes  are  used  by  parties  to  try  to  stifle  or  slow  competition 
and  innovation,  and  often  rulemaking  choices  are  based  on  insig- 
nificant differences  between  essentially  equal  competitors. 

We  believe  spectrum  management  would  improve  significantly  if 
use  rights  to  the  spectrum  were  determined,  that  is,  if  the  limits 
needed  to  prevent  interference  were  set  and  these  rights  were  then 
made  transferrable.  By  transferability,  we  mean  the  right  to  sell  a 
license  to  another  user. 

Making  spectrum  rights  fully  transferable  could  be  expected  to 
improve  spectrum  management,  for  reasons  explained  in  our  joint 
full  statement.  If  use  rights  were  transferable,  innovative  users  for 
the  spectrum  could  perhaps  more  easily  find  access  to  parts  of  the 
spectrum  without  forcing  the  Commission  to  decide  whether  new  or 
old  uses  are  more  valuable  to  the  society. 

The  innovative  service  would  be  able  to  acquire  use  rights  from 
existing  parties  and  substitute  the  new  equipment  or  service  char- 
acteristics for  the  old. 
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Today  not  only  are  use  rights  traded  with  the  radio  license,  but 
in  the  case  of  some  services  the  rights  are  currently  traded  in  the 
market.  This  has  been  true  essentially  in  the  broadcast  services.  In 
fact,  the  Commission  rarely  denies  a  transfer  application. 

The  assignment,  review  and  approval  procedure,  however,  invites 
delays  even  longer  than  the  3(May  period  called  for  in  the  act, 
because  of  the  public  comment  and  the  need  for  etn  individual 
public  interest  finding. 

Competitors  can  use  the  comment  privilege  to  petition  the  Com- 
mission to  deny  the  application,  in  an  attempt  to  reduce  or  retard 
the  number  of  competitors.  And  these  petitions  slow  down  the 
preparation  of  public  interest  findings. 

Part  of  the  problem  arises  because  techniques  that  still  may  be 
desirable  for  the  broadcast  services  are  being  applied  to  all  spec- 
trum users.  For  that  reason,  we  recommend  amending  section 
310(d)  of  the  act  to  allow  transfer  in  all  services  other  than  broad- 
casting without  requiring  public  notice  and  comment  and  an  af- 
firmative public  interest  finding.  Instead,  we  would  require  that 
proposed  transfers  be  submitted  to  the  Commission,  accompanied 
by  information  about  eligibility  and  the  price  paid. 

The  Commission  would  have  a  limit^  time  to  notify  parties  to 
the  transfer  if  problems  of  eligibility  arose.  Otherwise,  the  Commis- 
sion would  simply  record  the  transfer.  The  Commission  could  also 
intervene  after  a  transfer  if  violations  of  license  terms  occurred. 

Eligibility  would  be  determined  by  rulemakings  covering  in  each 
of  the  services. 

If  it  is  deemed  necessary  to  monitor  the  spectrum  use  of  category 
2  users  more  carefully,  that  would  edso  be  accommodated  by  this 
transfer  process. 

We  are  all  aware  comparative  hearings  for  exclusive  original 
license  grants  are  costly  in  terms  of  both  money  and  time.  Legal 
fees,  consulting  fees,  emd  the  cost  of  years  of  delay  are  not  insignifi- 
cant. If  the  process  could  be  accelerated,  we  believe  society  would 
gain  substantially.  Thus  we  approve  the  language  in  section 
106(bK2)  of  S.  611  calling  for  auctions. 

However,  S.  611  needs  to  make  clear  that  the  use  of  sealed  bids 
or  oral  auctions  permitted  by  section  106(bX2)  are  alternatives  to 
comparative  hearings  under  section  309  of  the  1934  act  for  the 
purposes  of  assigning  licenses  in  the  nonbroadcast  services. 

Alternatively,  unused  channels  could  be  made  available  by  lot- 
tery, eigain,  a  much  faster  procedure  than  comparative  hearings.  A 
lottery  might  promote  economic  efficiency  of  spectrum  use  almost 
as  much  as  an  auction  if,  but  only  if,  the  winner  had  the  right  to 
immediately  resell  the  license  to  somebody  else  to  whom  it  had  a 
higher  vedue. 

Thus  the  Commission  and  the  Congress  would  need  to  reverse 
the  view  that  trafHcking  in  licenses  is  undesirable  behavior,  and 
instead  view  resale  of  licenses,  like  resale  in  commodity  and  stock 
markets,  as  an  activity  that  tends  to  improve  the  efficiency  of 
resource  use. 

The  principle  difference  between  auctions  and  lotteries  involves 
who  receives  the  scarcity  value  of  the  spectrum.  We  believe  that 
the  Government  and  ultimately  the  taxpayers,  rather  than  the 
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winner  of  the  lottery,  could  receive  the  economic  rents  or  profits 
from  the  initial  transfer  of  licenses. 

When  licenses  are  applied  for  or  greinted,  petitions  to  deny  are 
often  filed  by  existing  users  of  the  spectrum,  alleging  economic 
harm.  Although  existing  users  are  not  always  explicit  about  their 
reasons,  they  often  appear  to  file  petitions  to  deny  to  prevent  new 
entry,  new  competition,  and  adverse  impacts  on  their  own  profits. 
Because  they  may  be  used  as  anticompetitive  weapons  against  new 
potential  entrants,  we  recommend  that  section  309(d)  <h  the  Com- 
munications Act  be  revised  to  state  that,  "The  Commission  shall 
not  accept  petitions  to  deny  based  upon  allegations  of  economic 
harm  to  existing  firms  as  the  result  of  new  or  additional  entry  of 
competition." 

We  are  not  proposing  that  the  Commission  take  spectrum  away 
from  the  existing  licensees  and  reauction  it  or  give  it  away  in 
lotteries.  On  the  other  h£md,  we  do  believe  that  all  or  almost  all 
users  of  the  spectrum  should  pay  something  for  that  right.  This 
basically  is  a  matter  of  equity.  As  long  as  the  Government  makes  a 
public  resource  that  has  value  available  to  some  and  not  to  others, 
we  believe  the  users  should  pay  for  their  use  of  the  resource.  Thus 
we  support  the  concept  of  spectrum  fees. 

We  support  in  general  the  provisions  of  section  106(a)  of  S.  611. 
but  we  would  prefer  to  see  language  that  says,  "The  fees  collected 
by  the  O)mmission  pursuant  to  this  section  should  be  based  upon 
the  fair  market  value  of  the  frequency  spectrum,  except  that  cer- 
tain fees  may  be  reduced  or  omitted." 

We  would  leave  out  the  phrase  of  "the  benefit  conferred,"  be- 
cause that  phrase  might  imply  that  fees  should  be  based  upon  the 
revenue  or  income  of  licensees. 

We  would  not  exempt  any  private  group  from  fees  by  statute,  but 
only  give  the  Commission  a  general  directive  that  the  CommissioD 
may  wish  to  charge  certain  groups  a  reduced  fee  or  no  fee. 

We  must  also  note  two  other  small  problems  with  the  nonbroad- 
cast  spectrum  fee  in  S.  611.  The  prescribed  360  days  will  not  be 
sufficient  to  establish  a  fee  schedule  for  all  users.  Finally,  in  many 
cases,  such  as  land  mobile,  the  Commission  should  have  the  discre- 
tion to  chat^e  fees  either  annually  or  at  license  renewal  time. 

We  must  respectfully  state  that  we  are  opposed  to  the  fee  provi- 
sions of  S.  622.  We  do  not  believe  that  fees  should  be  tied  to  paper 
processing  costs.  It  is  clear  that  such  fees  have  no  relation  to  the 
efficient  use  of  the  spectrum.  In  addition,  we  feel  that  if  fees  are 
tied  to  processing  costs,  they  may  indirectly  and  unintentionally 
create  incentives  to  increase  the  Eimount  of  paper  processing  in  the 
Federal  bureaucracy  in  order  to  increase  the  fees. 

S.  611  calls  for  a  National  Commission  on  Spectrum  Manage- 
ment. However,  before  creating  new  governmental  organizations  to 
correct  the  perceived  deficiencies  in  existing  organizations,  it  is 
useful  to  analyze  the  new  proposal,  to  assess  its  likelihood  of  suc- 
cess. 

The  National  Oimmission  on  Spectrum  Management  makes 
sense  only  to  the  extent  that  one  decides  that  the  current  spectnim 
management  system  is  idea-limited  rather  than  legally  or  ^ructur* 
ally  limited.  Moreover,  the  implementation  of  the  Commission's 
recommendations  will  fall  to  those  individuals  and  groups  in  the 


Digitized  by 


Google 


same  organizations  currently  responsible  for  spectrum  manage- 
ment, namely  the  FCC  and  NTIA.  We  do  not  think  the  problems 
with  spectrum  management  today  stem  from  a  shortage  of  good 
ideas,  but  rather,  from  legal  and  structural  impediments  to  the 
implementation  of  existing  ideas. 

The  apparent  inability  of  the  present  spectrum  memagement 
system  to  achieve  either  economically  or  technically  efficient  use  of 
the  spectrum  resource  makes  imperative  chemges  in  the  manage- 
ment system,  rather  than  further  study  of  the  problems  of  ^e 
present  system.  As  those  changes  are  made  by  the  FCC  and  the 
NTIA,  what  will  be  needed  instead  is  to  monitor  their  effects  and 
their  effectiveness  in  fostering  economic  efficiency  and  innovation 
in  spectrum  use.  For  that  reason,  if  the  Communications  Act  of 
1934  were  amended  in  the  ways  we  have  discussed,  we  propose  a 
gradual  multistage  implementation  test: 

First:  We  would  propose  that  the  Commission  move  rapidly  to 
make  licenses  more  freely  transferable  in  nonbroadcast  services. 

Second:  On  a  limited  basis,  at  least  at  the  beginning,  we  would 
recommend  that  the  Commission  begin  allowing  transfer  of  li- 
censes between  services,  or  at  least  between  those  services  that  the 
Commission  finds  to  be  reasonably  compatible. 

Third:  We  would  propose  to  begin  testing  the  use  of  auctions  and 
possibly  lotteries  in  at  least  several  private  radio  and  common 
carrier  services.  This  would  be  an  experiment  in  the  sense  that  the 
Commission  would  keep  appropriate  records  on  the  results  of  the 
auctions  and  lotteries. 

These  data  should  enable  the  Commission  and  the  Congress  to 
judge  whether  we  are  correct  in  our  expectation  that  auctions  and 
lotteries  would  not  only  lead  to  more  efiicient  use  of  the  spectrum, 
-but  also  would  serve  other  public  interest  goals. 

At  the  same  time  as  these  other  steps,  we  would  propose  to  begin 
developing  a  schedule  of  spectrum  fees  for  existing  licensees.  We 
would  expect  to  be  able  to  develop  such  a  fee  schedule  in  a  period 
of  3  to  5  years,  based  in  large  part  upon  information  collected  on 
prices  paid  with  more  freely  transferable  spectrum  rights  and  in 
auctions. 

We  would  propose  that  the  Commission  report  back  to  the  Con- 
gress at  the  end  of  3  years  and  again  at  the  end  of  6  years  with 
detailed  reports  on  its  progress  on  the  implementation  of  these 
various  techniques. 

I  thank  you  for  the  opportunity  to  testify  before  you  today.  I 
believe  that  the  issue  of  changing  the  method  of  making  spectrum 
use  decisions  is  exceedingly  important,  and  I  would  be  happy  to 
answer  any  questions. 

[The  statement  follows:] 


Mr.  Chairman.  Members  of  the  Subcommittee:  My  name  ia  Nina  W.  Cornell,  and  I 
am  Chief  of  the  Office  of  Plans  and  Policy  at  the  Federal  Communications  Commis- 
sion. I  want  to  thank  the  Subcommittee  for  inviting  me  here  to  testify  on  the  very 
important  subject  of  spectrum  management.  The  views  expressed  here  represent  the 
joint  ^inldng  of  myslef  and  Dr.  Lukasik,  the  new  Chief  Scientist  at  the  FCC,  and  do 
not  necessarily  represent  the  views  of  the  Commission  or  the  individual  Commis- 
sioners. 
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Spectrum  mftnagement  is  one  of  the  most  important  activities  of  the  Federal 
Communications  Commission,  Despite  the  attention  devoted  to  the  task  at  the 
agency,  we  believe  that  spectrum  management  needs  a  freeh  look  and  some  new 
tools  to  ensure  that  society  can  receive  ttie  lai^est  possible  benefits  from  the  wavs 
the  spectrum  resource  is  used.  We  say  this  not  because  we  believe  in  change  for  the 
sake  of  change.  We  if"  "--'■---  -'    -  '■- -  ^  .   ..        ..-  .-    .       .  . 

effective  to  a  greater  o 
as  a  system  for  managing  spectru 
development  is  changing.  Until  now,  new  uses  largely  pioneered  in  opening  up  new 
bands  of  frequency.  Today,  new  uses  increasingly  must  be  squeezed  into  a&eady 
allocated  parte  of  the  spectrum. 

S.  611  is  to  be  commended  in  that  it  recognizes  both  the  importance  of  spectrum 
management  and  the  need  for  new  tools.  In  this  statement  we  wish  to  discuss  the 
changes  that  seem  to  be  needed,  and  how  they  relate  to  the  changes  proposed  in  S. 
611. 

The  primary  goal  in  the  management  of  the  radio  frequency  spectrum  and  the 
licensing  of  radio  users  should  b«  to  encourage  economically  efficient  use  of  the 
spectrum.  To  use  resources  in  an  economically  efficient  manner  implies  that  goods 
and  services  will  be  produced  using  the  least  cost  combination  of  those  resources. 
Ci»nversely.  it  implies  that,  for  a  given  set  of  resources,  the  maximum  possible 
output  of  goods  and  services  will  be  produced  from  those  resources. 

This  goal  is  reflected  in  the  language  of  Section  1  of  the  1934  Communiciations 
Act  and  continued  in  the  language  of  Section  101  of  S.  611,  "For  the  purpose  of 
making  available,  so  far  as  possible,  to  all  the  people  of  the  United  States,  rapid, 
efficient,  nationwide  and  world-wide  telecommunications  services  with  adequate 
facilities  at  reasonable  charges  *  *  ',"  It  is  our  view  that  the  present  spectrum 
management  system  is  no  longer  the  moat  appropriate  system  to  fulfill  this  purpose. 

REVIEW   OF  THE  CURRENT  SPECTRUM   MANAGEMENT  SYSTEM 

Spectrum  management  currently  is  an  administrative  system,  conducted  under 
the  guidelines  specified  in  the  1934  Communications  Act  and  according  to  the 
procedures  prescribed  by  the  Administrative  Procedures  Act.  The  FCC  manages 
part  of  the  spectrum  for  all  users  except  the  Federal  Government;  NTIA  does  the 
same  for  Federal  government  usere.  The  remainder  of  this  statement  is  concerned 
solely  with  spectrum  management  for  non-Federal  use. 

Spectrum  management  at  the  FCC  is  divided  into  three  parts.  First,  the  Commis- 
sion allocates  bands  of  the  radio  spectrum  for  future  use  in  various  categories  of 
radio  services.  Second,  it  assigns  small  se^ents  of  the  spectrum  (channels)  within 
those  bands  to  most  individual  users.  Third,  it  sets  technical  standards  and  other 
regulations  periaining  to  the  use  of  those  channels.  Elach  of  these  fiinctions,  al- 
though complimentary  and  closely  coordinated,  involves  different  considerations 
and  procedures  and  serves  different  regulatory  objectives. 

A.  Allocation 

Allocation  is  the  spectrum  management  function  by  which  the  radio  spectrum  is 
subdivided  into  bands  that  are  reserved  for  providing  different  types  of  communica- 
tions service.  It  is,  in  essence,  a  planning  process  by  which  the  spectrum  needs  of 
anticipated  future  radio  services  and  the  expansion  of  existing  services  are  accom- 
modated in  an  orderly  fashion.  The  broad  function  of  spectrum  allocation  embodies 
two  fairly  distinct  administrative  processes:  international  allocation,  which  mostly  is 
involved  with  spectrum  planning  over  a  longer  time  period;  and  domestic  allocation, 
which  mostly  deals  with  medium  and  short  ranee  planning. 

International  allocation  is  carried  out  through  m^or  World  Administrative  Radio 
Conferences  of  the  International  Telecommunications  Union  (ITU).  Such  Confer- 
ences occur  every  10  to  20  years,  with  the  next  one  scheduled  for  later  this  year. 
The  ITU  is  an  organ  of  the  United  Nations,  established  to  provide  for  negotiating 
international  agreements  for  the  use  of  the  radio  spectrum.  Such  agreements  are 
necessary,  as  radio  waves  propagate  freely  across  international  boimdaries  and  can 
result  in  one  country's  radio  transmissions  interfering  with  another's.  These  agree- 
ments also  fulfill  a  need  to  standardize  frequencies  used  in  international  radio 
services  such  as  international  broadcasting,  maritime  and  aeronautical  servicss. 
World-wide  standardization  of  spectrum  allocations  also  can  lead  to  equipment 
standardization  and  resulting  economies  of  scale,  enlarging  U.S.  export  markets, 
and  providing  new  technological  options  for  U.S.  users. 

An  important  result  of  these  planning  conferences  is  an  international  table  of 
spectrum  allocations.  This  allocation  plan  must  be  specific  enough  to  accornplish  the 
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needed  to  aatiat^  the  ever  changing  domestic  communications  needs  of  ail  the 
Bi^atory  coimtnes. 

DnneMic  spectrum  allocation  involves  planning  for  more  immediate  conununica- 
tkna  needs,  although  it  also  involves  longer  term  considerations.  The  objective  of 
domestic  spectrum  allocation,  generally  stated,  has  been  to  satisfy  the  spectrum 
needs  of  existing  and  new  uses  of  radio  on  an  orderly,  evolutionary  basis.  The 
process  involves  identification  of  new  requirements;  forecasting  of  spectrum 
demand;  and  selection  and  allocation  of  appropriate  bands.  Some  of  the  factors 
considered  in  domestic  allocation,  are  (1)  constraints  imposed  by  the  international 
allocation  plan;  (2)  the  physical  properties  of  electromagnetic  enern,  such  as  propa- 
gation and  information  capacity,  as  they  affect  specific  uses;  (3)  uie  state  of  radio 
technology;  and  <4)  and  coets  involved  in  re-allocating  spectrum  from  one  service  to 
another. 
B.  Atiignment 

Assignment  la  the  administrative  process  by  which  individuals  are  licensed  to  use 
channels  within  spectrum  bands.  Once  a  band  is  allocated  to  a  radio  service  (and 
technical  regulations  controlhng  its  use  adopted)  individuals  eligible  to  operate  in 
that  service  may  apply  for  a  channel  assignment.  When  the  Commission  issues  a 
license  to  someone  to  operate  a  radio  station  it  also  assigns  a  channel  or  channels, 
bi  some  services,  licensees  can  be  assigned  only  one  channel  within  the  allocated 
band;  in  others  they  may  be  assigned  the  use  of  several  or  all  channels.  Also,  a 
licensee  may,  depending  on  the  service,  be  assigned  exclusive  use  of  a  channel  in  an 
area,  or  may  have  t«  share  the  channel  with  other  licensees  on  a  party  line  basis. 

C  Technical  regulation 

Technical  regulations  pertaining  to  spectrum  use  by  individual  licensees  are 
adopted  when  an  allocation  is  made  to  a  new  service  and  that  allocation  is  divided 
into  channels.  Such  r^ulations  are  designed  to  ensure  technically  efficient  use  of 
the  spectrum  and  to  control  interference  between  users.  The  technical  efficiency  by 
which  a  radio  system  uses  the  spectrum  depends  upon  such  factors  as  the  ability  of 


width,  and  ^e  like.  Interference  is  controlled  by  setting  limits  on  such  parameters 
as  power,  and  antenna  height,  and  minimum  distances  between  stations. 

The  allocation  and  technical  regulation  setting  functions  are  carried  out  by  rule- 
making, using  tJie  notice  and  comment  procedures  speciried  by  the  Administrative 
Procedures  Act.  Assi^ment  is  on  a  first  come,  first  served  basis.  If  there  are  not 
enough  channels  available  at  a  given  time  and  place  for  all  applicants  in  a  service, 
formal  adjudicatory  procedures  are  used  by  the  agency  to  decide  which  applicants 
will  obtain  licensee. 
Pwblems  with  Ike  current  management  system 

In  the  past,  the  system  outlined  above  provided  a  way  for  determining  allocation, 
assignment,  and  technical  constraints.  Conditions  today,  however,  are  putting  in- 
creasing strains  on  this  H3'Stem. 

Although  the  spectrum  has  always  been  scarce  in  the  sense  that  demand  exceeded 
the  technically  useable  supply  at  zero  price,  it  has  been  possible  to  provide  for  most 
uses  because  advances  in  technology  made  possible  the  use  of  ever  higher  freouen- 
cies.  While  this  will  continue,  the  new  re^ons  of  the  spectrum  made  available  in 
this  way  will  not  be  useful  for  man^  services  due  either  to  line-of-sight  limitations 
or  atmospheric  attenuation.  Thus,  it  will  be  necessary  at  the  same  time,  to  place 
greater  emphasis  on  intensive  development  of  spectrum  already  in  use.  Further- 
more, even  though  moat  uses  have  been  accommodated  many  potential  users  have 
not;  for  example,  VHF  television  outlets.  In  addition,  many  who  receive  licenses 
receive  poorer  quality  service  than  they  would  prefer  and  we  believe,  would  be 
willing  to  pay  for. 

There  are  two  basic  problems  with  the  present  spectrum  management  system. 
First,  for  the  present  system  actually  to  fulfill  the  etTiciency  goal  of  either  Section  1 
of  the  Communications  Act  of  1934,  or  Section  101  in  S.  611  that  would  modify 
Section  1.  far  more  complex  and  detailed  information  is  required  than  can  in  fact  he 
gathered  and  processed  centrally.  The  other  basic  problem  is  that  the  process  for 
chooeir^  among  applicants  is  inherently  unsuited  to  the  criteria  by  which  such 
choices  should  be  made  in  order  to  fulHl!  that  goal  of  Section  1.  The  enect  of  both  of 
these  problems  is  that  any  given  needed  change  in  spectrum  use,  whether  in 
ollcoation,  assignment,  or  the  setting  of  new  technical  regulations,  takes  much 
longer  than  is  desirable.  And,  these  delays  are  likely  to  grow  as  the  competition  for 
many  r^cions  c^  the  spectrum  increases. 
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Adding  b>  allocation  difficulties  are  large  investmente  in  equipment  b^  the  usen 
of  the  existing  allocationa,  which  make  re-allocation  to  new  servicee  of  higher  value 
very  difficult.  There  is  no  mechanism  whereby  the  equity  of  the  usera  of  an  existing 
service  can  be  purchased  bjr  other  prospective  users,  even  though  under  different 
circumstances  both  sides  might  agree  to  the  purchase.  Thus,  the  implementation  of 
aay  new  service  that  requires  removal  of  existing  users  is  delayed  for  serveral  years 
as  injured  users  object  to  the  re-allocation,  first  at  the  Commission  and  then  in  the 
courte.  As  spectrum  use  becomes  more  intensive  such  litigation  delays  are  likely  to 


The  assignment  process  likewise  is  proving  leas  satisfactory  in  an  era  of  more 
intensive  spectrum  use.  In  services  in  which  exclusive  assignments  are  made,  the 
Commission  must  choose  which  applicant  will  receive  the  assignment  when  the 
number  of  parties  applying  for  channels  exceeds  the  number  of  cnannels  available. 
To  do  so,  the  Commission  conducts  a  special  hearing  to  gather  evidence  upon  which 
it  can  judge  the  relative  qualifications  of  the  competing  applicants.  These  'compara- 
tive hearings"  are  quite  expensive  to  both  the  applicants  and  the  Commission  and 
result  in  serious  delays  in  the  initiation  of  service  to  the  public.  Moreover,  choices 
must  often  be  made  on  the  basis  of  minor  distinctions  between  essentially  equally 
qualified  applicants.  The  process  also  offers  an  opportunity  for  abuse  by  those  who 
may  wish  to  stifle  competition  by  tying  up  would-be  competitors  in  lengthy  com- 
parative hearings. 

Finally,  some  of  the  technical  r^ulations  passed  by  the  Commission  involve 
determinations  of  allowable  quality  of  service.  Making  such  decisions  requires  large 
amounts  of  both  technical  and  economic  information  that  is  expensive  to  collect  and 
often  difficult  to  interpret.  For  example,  interference  is  to  some  extent  a  subjective 
phenomenon,  and  signals  that  are  destructive  to  one  service  might  go  unnoticed  in 
another.  Providing  too  much  protection  results  in  overly  conservative  allocationa 
and  hence  technically  inefficient  use  of  the  spectrum.  On  the  other  hand,  providing 
too  little  protection  results  in  an  unsatisfactory  quality  of  service. 

It  would  appear  reasonable  that  the  spectraJ  efficiency  required  of  a  radio  system 
should  be  related  to  the  need  to  conserve  spectrum,  a  need  that  is  variable  from  one 
place  to  another  and  from  one  time  to  another.  Too  much  spectral  efficiency  wastes 
the  user's  money  and  can  result  in  idle  spectrum;  too  little  efficiency  creates 
congestion  and  shortages. 

All  of  the  growing  problems  with  spectrum  management  by  administrative  proc- 
esses argue  for  new  techniques  that  require  less  complex  information  and  that  are 
better  suited  to  the  kinds  of  choices  that  will  be  made.  Basically  spectrum  is  an 
economic  resource,  but.  to  date,  economic  tools  have  not  been  employed  to  ensure 
achievement  of  the  goal  of  the  Communications  Act.  Yet  economic  tools  can  permit 
decisions  on  spectrum  use  to  be  decentralized,  and  thus  each  decision  can  be  made 
with  less  information  and  can  result  in  dicisions  that  are  more  responsive  to  local 
conditions.  Moreover,  especially  for  the  nonbroadcast  services,  economic  tools  may 
be  better  suited  to  clioosing  which  of  several  applicants  is  most  likely  to  fulfill  the 
basic  goal  of  the  Communications  Act.  Thus,  heightened  understanding  of  the 
economic  nature  of  the  spectrum  resource  can  suggest  how  economic  toob  such  as 
fees,  auctions,  and  the  like  could  assist  in  the  achievement  of  that  goal. 
Spectrum  as  an  economic  resource 

Spectrum  is  part  of  a  subset  of  natural  resources,  namely  those  resources  that  do 
not  comform  to  legal  or  geographic  boundaries.  Many  natural  resources,  like  hard- 
rock  minerals,  land,  andlumber,  basically  remain  fixed  spatially  unless  acted  upon 
by  people.  They  are  capable  of  being  allocated  completely  by  private  owners  operat- 
ing in  markets,  because  ownership  can  be  clearly  established.  Whoever  owns  the 
land  on  which  the  resource  is  found  also  owns  the  resource  contained  therein.  The 
rights  to  these  resources  can  also  be  separately  marketed,  as  in  the  case  of  mineral 

Some  natural  resources,  however,  do  not  remain  in  one  place  or  conform  to  l^al 
or  Eeographic  boundaries.  Fish  may  swim  to  any  part  of  an  ocean.  Underground  oil 
and  natural  gas  appear  in  fields  of  various  size  but  often  these  fields  do  not  conform 
to  political  boundaries.  Moreover,  when  oil  is  extracted  from  one  part  of  the  field 
the  remaining  oil  redistributes  itself  throughout  the  field.  Air  and  river  currents, 
which  determine  the  absorptive  capacities  of  air  and  water,  also  change  in  space 
and  time.  Spectrum  belongs  with  this  group  of  resources.  Transmissions  do  not 
abruptly  cease  a  fixed  distance  from  the  transmitter  and  even  when  power  is 
lowered  coverage  cannot  be  precisely  set. 

Spectrum  shares  two  characteristics  with  these  other  resources.  First,  the  way  one 
user  employs  a  portion  of  the  spectrum  can  affect  technically  the  ways  other  users 
can  use  adjacent  portions.  Second,  the  precise  characteristics  of  a  transmitted  signal 
at  the  receiver  are  not  known,  even  if  the  characteristics  at  the  transmitter  i&ve 
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been  very  accurately  measured.  The  signal  transmilled  to  a 
variety  of  other  factors  thai  cannot  be  fully  predicted. 

These  two  shared  characteristics  of  such  resources  require  a  modification  to 
purely  private  markets  for  allocation.  While  each  of  these  resources  can  be  divided 
into  parts  and  traded  in  markets,  in  order  to  ensure  that  the  rate  of  use  is  neither 
loo  rapid  nor  conflicting,  some  entity  must  manage  the  total  resource.  Thus,  fishing 

Suotaa  must  be  managed  by  all  the  countries  or  overfishing  may  result.  Oil  and  gas 
elds  must  have  the  rate  of  extraction  set  even  though  the  various  surface  land 
owners  can  divide  the  oil  or  gas  extracted  in  various  ways.  In  order  to  bring  air  and 
water  pollution  down  to  levels  at  which  human  health  is  not  harmed,  the  absorptive 
capacity  of  the  air  over  an  entire  region  or  of  a  water  bodv  must  be  established. 
Alter  such  determinations  have  been  made,  various  areas  and  users  can  be  allocated 
a  right  to  a  particular  share  of  that  capacity.  Resources  that  reciuire  a  central 
manager  to  determine  the  total  quantity  available  for  use  are  called  common 
property  resources. 

Once  the  necessary  limits  on  total  quantities  have  been  set,  markets  in  "use 
rights"  to  common  property  resources  serve  the  same  functions  as  markets  in  other 
resources.  When  a  resource  is  traded  in  a  market,  it  will  tend  to  be  used  for  that 
purpose  for  which  it  has  the  highest  value  For  example,  if  land  becomes  more 
valuable  for  commercial  purposes  than  as  farm  land,  it  will  tend  to  be  converted 
from  farm  land  to  commercial  use.  because  commercial  buildings  will  bid  the  land 
away  from  farmers.  As  this  process  occurs,  both  farmers  and  the  builders  and  users 
of  conunercial  buildings  b«K;ome  more  aware  of  an  begin  to  adopt  land-saving 
techniques,  for  example  the  trend  to  tall  commercial  building. 

Similarlv.  once  the  optimal  rate  of  fishing  of  a  given  species  has  been  determined, 
allowing  the  rights  to  fish  lo  be  traded,  as  is  done  today  off  Alaska  and  Canada, 
prompts  fishermen  to  find  the  least  costly  ways  of  fishing.  Given  that  the  price  of 
fish  to  buyers  is  held  down  by  the  price  of  sunstitutes  (meat,  eggs,  cheese,  and  the 
like!  and  that  fishing  rights  are  scarce,  the  fishermen  who  can  catch  fish  at  the 
lowest  cost  can  and  will  pay  more  for  fishing  permits  than  fishermen  who  use  more 
coetly  techniques.  Society  has  gained  because  fewer  total  resources  are  being  used  to 
gather  in  the  same  quantity  of  fish. 

Likewise,  the  beginnings  of  markets  in  the  absorptive  capacity  of  air  that  are 
reflected  in  the  Environmental  Protection  Agency's  policy  for  nonattainment  areas 

Kimise  improved  air  quality  at  lower  cost  than  might  otherwise  have  been  paid, 
e  policy  is  to  allow  additional  sources  to  locate  in  nonattainment  areas,  but  only 
if  they  remove  more  emissions  than  the  total  they  will  introduce.  The  firm  can  then 
seek  the  least  coetly  emissions  to  reduce,  and  society  receives  a  benefit  at  least  cost. 

Applying  the  concepts  of  common  property  resource  management  to  the  spec- 
trum, we  believe  that  its  management  would  improve  significantly  first,  if  use 
rights"  to  the  spectrum  were  determined,  that  is,  if  a  central  agent^  decided  what 
limits  need  to  be  applied  in  general  to  prevent  interference;  and  second,  if  economic 
tools  were  then  aaopted  to  decide  which  users  and  perhaps  even  which  services 
received  what  quantities  of  spectrum.  The  first  task  is  anal(^UB  tA.  but  more 
complicated  than  the  ones  faced  by  the  FX3C  in  establishing  the  television  and  FM 
radio  tables  of  assignment.  Many  of  the  problems  in  spectrum  management  have 
arisen  because  the  first  task,  defining  use  rights  to  spectrum,  has  not  been  done 
completely,  Therefore  economic  tools  cannot  always  be  used  to  perform  the  second 
task,  that  of  determining  which  services  and  which  applicants  within  services 
receive  spectrum. 
Definition  of  use  rights  to  spectrum 

The  only  ritghts  that  are  defined  at  this  time  are  input  rights  granted  as  privileges 
by  a  radio  license.  These  include  transmitted  power,  antenna  height,  authorized 
bandwidth,  channel  frequency,  type  of  modulation,  type  of  signal  lanalog  or  digital), 
and  time  of  operation.  These  are  operating  limits  specified  for  the  transmitting  end 
of  a  communication  system.  The  feature  of  a  license  that  is  valued,  however,  is  the 
quality  of  the  output  of  the  communication  system  at  the  receiver  location. 

The  Commission  has,  in  fact,  recognized  that  the  ultimate  test  of  a  communica- 
tion system's  performance  is  the  quality  of  the  output.  In  the  broadcast  and 
common  carrier  services,  the  Commission  has  established  standards  for  spectrum 
output  in  terms  of  the  ratio  of  signal  to  interference,  or  noise,  to  be  expected  at  any 
receiving  location.  The  protection  provided  at  the  receiving  locations  is  much  great- 
er for  the  broadcast  and  common  carrier  services  than  for  most  private  radio 
stations.  In  the  Private  Radio  Services  the  standards  for  spectrum  output  are  in 
some  eases  established  by  the  Commission,  but  more  frequently  by  private  parties 
that  coordinate  frequency  use  for  these  services. 

The  Commission  derives  these  protection  criteria  in  terms  of  distances  by  which 
radio  stations  must  be  separated  to  obtain  the  desired  signal-to-interference  ratios 
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at  the  receiving  locations.  These  separation  distances  are  determined  by  analyses 
that  depend  upon  the  operating  limits  specified  for  the  transmitter  system,  the 
performance  parameters  of  the  receiver  system,  and  the  propagation  characteristics 
of  electromagnetic  energy,  which  are  statistical  in  nature.  The  result  is  a  prediction 
of  the  probaoility  that  a  satisfactory  signal-to-interference  ratio  will  prerail  at  the 
intended  receiver  locations. 

Thus,  when  the  Commission  specifies  such  parameters  as  radiated  power,  antenna 
height,  and  bandwidth  for  broadcast  and  common  carrier  services,  consistent  with 
the  derived  separation  distances,  it  efTectively  transforms  a  statistically  varying 
output  of  a  communication  system  into  a  deterministic  set  of  license  operating 
limits  defined  at  the  input.  These  operating  limits,  together  with  the  protection 
criteria  incorporated  into  the  Commission  rules  for  station  assignment,  define  the 
package  of  spectrum  to  which  the  licensee  is  entitled,  that  is,  the  license  rights. 
They  prescribe  the  spectrum   limits  within  which  the  licensee  must  contain   his 


reality  they  could  and  sometimes  do  serve  the  same  function.  Essentially,  the 
Commission  conveys  a  form  of  property  right  when  it  issues  a  radio  license  in  the 
broadcast,  common  carrier,  and  some  private  services,  but  one  specified  in  terms  of 
input  not  output.  And,  the  license  is  valued  not  for  the  input  nghts  spedTiecl,  but 
for  the  output  right  which  results  from  the  protection  accorded. 

Once  spectrum  use  rights  have  been  defined,  there  are  at  least  three  economic 
tools  that  can  be  introduced  to  improve  spectrum  management  within  overall  gov- 
ernmental control  of  allocation  and  use  of  the  resource.  These  techniques  are 
transferable  use  rights,  auctions  and  spectrum  fees.  While  not  an  economic  tool  as 
such,  there  are  instances  where  a  lottery  might  also  prove  useful.  For  greater 
efiectiveness  in  achieving  economically  efficient  management  of  the  spectrum,  the 
Commission  should  have  the  general  authority  to  use  any  or  all  of  theee  techniques 
as  the  public  interest  dictates. 

Transferable  rights  as  a  spectrum  management  tool 

By  transferability  we  mean  the  right  to  sell  a  license  to  another  user.  Making 
spectrum  rights  fully  transferable  would  be  expected  to  improve  spectrum  manage- 
ment for  the  reasons  noted  earlier.  At  a  minimum,  it  would  speed  the  process.  What 
may  not  be  so  apparent  is  that  if  the  FCC  moved  to  define  use  rights  increasingly  in 
terms  of  output  rather  than  input,  transferable  use  rights  could  be  a  tool  in  both 
allocation  and  the  setting  of  technical  standards. 

If  use  righto  were  specified  in  terms  of  protection,  that  is  in  terms  of  output, 
innovative  uses  for  the  spectrum  could  perhape  more  easily  find  access  to  parts  of 
the  spectrum  without  forcing  the  Commission  to  attempt  to  collected  and  analyze 
definitive  data  that  shows  whether  new  or  old  uses  are  more  valuable  to  society. 
The  innovative  service  would  be  able  to  acquire  use  righto  from  existing  parties,  and 
substitute  the  new  equipment  or  service  characteristics  for  the  old. 

As  spectrum  becomes  more  intensively  sought,  services  that  fmd  they  can  sell 
their  licenses  for  more  than  it  costo  to  use  alternatives  to  radio  would  cease  being 
spectrum  users.  Alternatively,  some  services  may  find  the  cost  of  moving  to  less 
sought-after  parts  of  the  spectrum,  or  to  other  geographic  areas,  is  less  than  the 
price  at  which  they  could  sell  their  licenses.  In  such  cases  the  shifts  would  also  take 
place  because  it  would  be  in  the  self-interest  of  all  parties  to  niake  the  changes. 

Technical   standards   serve   two   functions.   One   is  to   help  ensure  the   level   of 

Srotection  to  other  users  and  uses  that  is  supposed  to  prevail.  The  other  is  to  try  to 
etermine  how  technically  efficient  a  given  service  should  be  given  all  the  oUier 
demands  for  spectrum  that  exist  now  or  will  exist  in  the  future.  Setting  technical 
standards  to  ensure  protection  of  users  would  continue  to  be  needed  because  these 
determine  what  are  the  output  righto  that  are  being  assigned  to  licensees,  "nie 
second  function  of  technical  standards,  however,  would  become  lees  centralized, 
because  market  decisions  could  replace  many  FCC  decisions.  This  in  turn  would 
mean  that  decisions  on  spectrum  efficiency  would  be  made  in  relation  to  the  need 
for  spectrum  conservation  in  the  get^aphic  area  concerned.  Those  who  held  spec- 
trum use  righto  in  congested  regions  would  find  that  by  adopting  more  technit^y 
efficient  techniques  and  equipment  they  could  transfer  some  of  their  use  rights  to 
other  would-be  users  and  oe  paid  for  making  the  change.  This  would  reduce  the 
problem  of  long  equipment  lives  and  vested  interests  by  those  already  occupying 
spectrum  space.  As  long  as  the  price  to  be  paid  for  the  new  equipment  was  less  than 
the  value  of  the  use  righto  to  be  transferred,  spectrum  users  would  have  an  incen- 
tive to  make  the  shift.  On  the  other  hand,  in  remote  regions,  where  spectunn  is 
largely  or  partly  unused,  services  could  make  do  with  less  highly  advanced  equip- 
ment and  techmques. 
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The  only  services  for  which  making  reallocation  decisions  or  setting  technical 
standards  by  transferring  rights  might  not  he  good  public  policy  would  be  in  the 
broadcast  services.  Two  characteristics  differentiate  the  broadcast  services  from  alt 
othere:  new  consumers  of  the  transmitted  signal  do  not  impose  costs  on  other 
consumers  of  the  signal;  and  the  receivers  for  tne  signals  are  neither  owned  by  nor 
controlled  by  the  transmitting  party.  The  first  point  is  important  because,  unlike 
(nivate  and  common  carrier  signals,  adding  aaditional  receivers  for  a  broadcast 
signal  does  not  increase  the  amount  of  time  another  receiver  user  has  to  wait  before 
he  can  make  use  of  the  channel. 

The  second  factor  matters  because  the  complete  separation  of  both  ownership  or 
control  of  the  receivers  and  the  transmitters  means  that  decisions  on  the  least 
expensive  ways  to  improve  service  are  ver^  difficult  to  implement.  Thus,  the  Com- 
mission would  continue  to  have  to  set  receiver  standards  in  the  broadcast  services. 
In  the  other  services  such  as  radiotelephone  where  the  mobile  receivers  may  well  be 
owned  by  the  customers,  the  company  providing  the  switching  still  has  elements  of 
control  over  its  use.  Those  companies  would  be  able  to  work  out  arrangements  for 
retiring  obsolete  mobile  equipment  when  that  becomes  appropriate. 
Traraferability  of  rights  under  the  ISSi  act 

Not  only  are  use  righto  conveyed  with  a  radio  license,  but  in  the  case  of  some 


business  and  radio  equipment  may  be  sold,  while  the  license  may  be  transferred 
only  after  the  Commission  approves  an  application  from  the  buyer.  There  would  be 
no  point  in  owning  radio  equipment,  however,  or  even  the  business  in  the  case  of 
the  broadcast  and  common  carrier  services,  without  a  license.  Therefore,  it  seems 
logical  to  assume  that  any  contemplated  purchase  of  a  radio  station  would  be  made 
contingent  upon  the  transfer  of  the  license.  Furthermore,  many  times  stations  trade 
at  prices  that  far  exceed  the  value  of  the  radio  equipment  plus  what  can  be 
reasonably  ascribed  to  the  business  itself.  This  has  teen  true  especially  in  the 
broadcast  services.  Clearly,  then,  the  practical  result  in  the  case  of  radio  station 
sales  is  that  a  significant  part  of  the  transaction  price  is  for  the  license;  or,  more 
properly,  for  the  use  rights  it  conveys. 

Under  current  law,  the  transfers  that  occur  now  must  be  approved  by  the  Com- 
mission before  they  can  take  effect.  In  granting  approval  the  Commission;  (1) 
requires  that  the  recipient  of  a  proposed  transfer  submit  information  showing  that 
he  is  qualified  to  be  licensed  in  that  particular  service;  (2)  puts  the  application  out 
for  public  comment  for  thirty  days;  and  (3)  must  malie  an  afllrmative  finding  that 
granting  the  transfer  would  serve  the  "public  interest,  convenience,  and  necessity 

In  fact  the  Commission  rarely  denies  a  transfer  application.  The  procedure,  how- 
ever, invites  delays  even  longer  than  the  thirty  day  period  because  of  the  public 
comment  and  the  need  for  an  individual  public  interest  finding.  Competitors  can 
and  do  use  the  comment  privilege  to  petition  the  Commission  to  deny  the  applica- 
tion, in  an  attempt  U>  reduce  or  retard  the  number  of  competitors.  And  these 
petitions  slow  down  the  preparation  of  public  interest  findings. 

Part  of  the  problem  arises  because  techniques  that  still  may  be  desirable  for  the 
broadcast  services  are  being  applied  to  all  spectrum  users.  For  that  reason  we 
recommend  amending  Section  310(d)  of  the  Act  to  allow  transfer  in  all  services 
other  than  broadcasting  without  requiring  public  notice  and  comment  and  an  af- 
firmative public  interest  finding.  Instead,  we  would  require  that  proposed  transfers 
be  submitted  to  the  Commission,  accompanied  by  information  about  eligibility  and 
the  price  paid.  The  Commission  would  have  a  limited  time  to  notify  the  parties  to 
the  transfer  if  problems  of  eligibility  arose.  Otherwise,  the  Commission  would 
simply  record  the  transfer.  The  Commission  could  also  intervene  after  a  transfer  if 
violations  of  license  terms  occurred.  Eligibility  would  be  determined  by  rulemakings 
covering  each  of  the  services.  If  it  is  deemed  necessary  to  monitor  the  spectrum  use 
of  Category  II  carriers  more  carefully,  that  could  tdso  be  accommodated  by  this 
transfer  process. 

The  aaministrative  procedures  for  license  transfer  in  the  private  radio  services 
are  similar  to  those  for  broadcast  and  common  carrier  services.  In  all  services, 
license  transfer  is  approved  only  upon  acquisition  of  the  business  for  which  the 
license  was  originally  issued  and  upon  formal  review  of  an  application  by  the 
prospective  owner  to  the  Commission,  The  "marketo"  for  licenses  that  have  devel- 
oped in  the  broadcast  and  common  carrier  services,  however,  do  not  exist  in  the 
private  radio  services  because  of  the  way  in  which  those  private  radio  spectrum 
channels  are  assigned. 

In  the  broadcast  and  common  carrier  services  channels  are  a    '        ' 


3  use  basis.  Therefore,  when  all  available  channels  become  occupied,  the  only 
....  -  --^eJb. 


way  for  a  newcomer  to  enter  either  service  is  to  buy  an  established  busineas  a 
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at  the  receiving  locations.  These  separation  distances  are  determined  by  analyses 
that  depend  upon  the  operating  hmita  specified  for  the  transmitter  Bystem,  the 
performance  parameters  of  the  receiver  system,  and  the  propagation  chaiacteriatics 
of  eiectromaffnetic  energy,  which  are  statistical  in  nature.  The  result  is  a  prediction 
of  the  probabihty  that  a  satisfactory  sign&l-to-interference  ratio  will  prevail  at  the 
intended  receiver  locations. 

Thus,  when  the  Commission  specifies  such  parameters  as  radiated  power,  antenna 
height,  and  bandwidth  for  broadcast  and  common  carrier  services,  consistent  with 
the  derived  separation  distances,  it  effectively  transforms  a  statistically  varying 
output  of  a  communication  system  into  a  deterministic  set  of  hcense  operating 
limits  defined  at  the  input.  These  operating  limits,  ti^ether  with  the  protection 
criteria  incorporated  into  the  Commission  rules  for  station  assignment,  define  the 
package  of  spectrum  to  which  the  licensee  is  entitled,  that  is,  the  license  rights. 
They  prescribe  the  spectrum  limits  within  which  the  licensee  must  contain  his 
operation  and  will  be  protected  from  interference  by  others.  Legally,  they  are  not 
rec<^ized  as  property  rights,  that  is,  as  rights  that  could  be  bought  and  sold,  but  in 
reality  they  could  and  sometimes  do  serve  the  same  function,  Elsaentially,  the 
Commission  conveys  a  form  of  property  right  when  it  issues  a  radio  license  m  the 
bn^cast,  common  carrier,  and  some  private  services,  but  one  specified  in  terms  c^ 
input  not  output.  And,  the  license  is  valued  not  for  the  input  rights  specified,  but 
'■    -' ■■  '    ■-'---->•-• ,..,_..,._..._., rorded. 


for  the  output  right  which  results  from  the  pro 

Once  spectrum  use  rights  have  been  defined,  there  are  at  least  three  e 

tools  that  can  be  introduced  to  improve  spectrum  management  within  overall  gov- 
ernmental control  of  allocation  and  use  of  the  resource.  These  techniques  are 
transferable  use  rights,  auctions  and  spectrum  fees.  While  not  an  economic  tool  as 
such,  there  are  instances  where  a  lotterj'  might  also  prove  useful.  For  greater 
effectiveness  in  achieving  economically  efficient  management  of  the  spectrum,  the 
Commission  should  have  the  general  authority  to  use  any  or  all  of  these  techniques 
as  the  public  interest  dictates. 

Transferable  rights  as  a  spectrum  management  tool 

By  transferability  we  mean  the  right  to  sell  a  license  to  another  user.  Making 
spectrum  rights  fully  transferable  would  be  expected  to  improve  spectrum  manage- 
ment  for  the  reasons  noted  earlier.  At  a  minimum,  it  would  speed  the  process.  What 
may  not  be  so  apparent  is  that  if  the  FCC  moved  to  define  use  rights  increasingly  in 
terms  of  output  rather  than  input,  transferable  use  rights  could  be  a  tool  in  both 
allocation  and  the  setting  of  technical  standards. 

If  use  rights  were  specifled  in  terms  of  protection,  that  is  in  terms  of  output, 
innovative  uses  for  the  spectrum  could  perhaps  more  easily  fmd  access  to  parts  of 
the  spectrum  without  forcing  the  Commission  to  attempt  to  collected  and  analyte 
definitive  date  that  shows  whether  new  or  old  uses  are  more  valuable  to  society. 
The  innovative  service  would  be  able  to  acquire  use  rights  from  existing  parties,  and 
substitute  the  new  equipment  or  service  characteristics  for  the  old. 

As  spectrum  becomes  more  intensively  sought,  services  that  find  they  can  sell 
their  licenses  for  more  than  it  costs  te  use  alternatives  to  radio  would  cease  being 
Spectrum  users.  Alternatively,  some  services  may  find  the  cost  of  moving  to  less 
sought-after  parts  of  the  spectrum,  or  to  other  geographic  areas,  is  less  than  the 
price  at  which  they  could  sell  their  licenses.  In  such  cases  the  shifts  would  also  take 
place  because  it  would  be  in  the  self-interest  of  all  parties  to  make  the  changes. 

Technical  standards  serve  two  functions.  One  is  to  help  ensure  the  levef  of 
protection  to  other  users  and  uses  that  is  supposed  to  prevail.  The  other  is  to  try  to 
determine  how  technically  efficient  a  given  service  should  be  given  all  the  oUier 
demands  for  spectrum  that  exist  now  or  will  exist  in  the  future.  Setting  technical 
standards  to  ensure  protection  of  users  would  continue  to  be  needed  because  theae 
determine  what  are  the  output  rights  that  are  being  assigned  to  licensees.  I^ 
second  function  of  technical  standards,  however,  would  become  leas  centralised, 
because  market  decisions  could  replace  many  FCC  decisions.  This  in  turn  wtMild 
mean  that  decisions  on  spectrum  efficiency  would  be  made  in  relation  to  the  need 
for  spectrum  conservation  in  the  geographic  area  concerned.  Those  who  held  spec- 
trum use  righte  in  congested  regions  would  find  that  by  adopting  more  technically 
efficient  techniques  and  equipment  they  could  transfer  some  of  their  use  rights  to 
other  would-be  users  and  oe  paid  for  making  the  change.  This  would  reduce  the 
problem  of  long  equipment  lives  and  vested  interests  by  those  already  occupying 
Spectrum  space.  As  long  as  the  price  to  be  paid  for  the  new  equipment  was  leas  than 
tne  value  of  the  use  rights  to  be  transferred,  spectrum  users  would  have  an  incen- 
tive to  make  the  shift.  On  the  other  hand,  in  remote  r^ons,  where  BpBCturm  is 
largely  or  partly  unused,  services  could  make  do  with  less  highly  advanced  equip- 
ment and  techniques. 
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The  only  servicer  for  which  making  reallocation  deciBiona  or  settinz  technical 
standards  oy  transferring  rights  might  not  be  ^ood  public  policy  would  be  in  the 
broadcast  services.  Two  characteristics  differentiate  the  broadcast  services  from  all 
others:  new  consumers  of  the  transmitted  signal  do  not  impose  costs  on  other 
consumers  of  the  signal;  and  the  receivers  for  the  signals  are  neither  owned  by  nor 
controlled  by  the  transmitting  party.  The  first  point  is  important  because,  unlike 
private  and  common  carrier  signals,  adding  additional  receivers  for  a  broadcast 
signal  does  not  increase  the  amount  of  time  another  receiver  user  has  to  wait  before 
he  can  make  use  of  the  channel. 

The  second  factor  matters  because  the  complete  separation  of  both  ownership  or 
control  of  the  receivers  and  the  transmitters  means  that  decisions  on  the  least 
expensive  wavs  to  improve  service  are  very  difficult  to  implement.  TTius.  the  Com- 
mission would  continue  to  have  to  set  receiver  standards  in  the  broadcast  services. 
In  the  other  services  such  as  radiotelephone  where  the  mobile  receivers  may  well  be 
owned  by  the  customers,  the  company  providing  the  switching  stilt  has  elements  of 
control  over  its  use.  Those  companies  would  be  able  to  work  out  arrangements  for 
retiring  obsolete  mobile  equipment  when  that  becomes  appropriate. 
l>arviferabilily  of  rights  under  the  19Si  act 

Not  only  are  use  rights  conveyed  with  a  radio  license,  but  In  the  case  of  some 
services  the  rights  are  currently  traded  in  the  market.  Theoretically,  only  the 
business  and  radio  equipment  may  be  sold,  while  the  license  may  be  transferred 
only  after  the  Commission  approves  an  application  from  the  buyer.  There  would  be 
no  point  in  owning  radio  equipment,  however,  or  even  the  business  in  the  case  of 
the  broadcast  and  common  carrier  services,  without  a  license.  Therefore,  it  seems 
logical  to  assume  that  any  contemplated  purchase  of  a  radio  station  would  be  made 
contingent  upon  the  transfer  of  the  license.  Furthermore,  many  times  stations  trade 
at  prices  that  far  exceed  the  value  of  the  radio  equipment  plus  what  can  be 
reasonably  ascribed  to  the  business  itself  This  has  been  true  especially  in  the 
broadcast  services.  Clearly,  then,  the  practical  result  in  the  case  of  radio  station 
sales  is  that  a  significant  part  of  the  transaction  price  is  for  the  license;  or,  more 
properly,  for  the  use  rights  it  conveys. 

Under  current  law.  the  transfers  that  occur  now  must  be  approved  by  the  Com- 
mission before  they  can  take  efiecl.  In  granting  approval  the  Commission:  (1) 
requires  that  the  recipient  of  a  proposed  transfer  submit  information  showing  that 
he  is  qualiHed  to  be  licensed  in  that  particular  service;  <2)  puts  the  application  out 
for  public  comment  for  thirty  days;  and  (3)  must  make  an  affirmative  finding  that 
granting  the  transfer  would  serve  the  "public  interest,  convenience,  and  necessity 

In  fact  the  Commission  rarely  denies  a  transfer  application.  The  procedure,  how- 
ever, invites  delays  even  longer  than  the  thirty  day  period  because  of  the  public 
comment  and  the  need  for  an  individual  public  interest  finding.  Competitors  can 
and  do  use  the  comment  privilege  to  petition  the  Commission  to  deny  the  applica- 
tion, in  an  attempt  to  reduce  or  retard  the  number  of  competitors.  And  these 
petitions  slow  down  the  preparation  of  public  interest  findings. 

Part  of  the  problem  arises  because  techniques  that  still  may  be  desirable  for  the 
broadcast  services  are  being  applied  to  all  spectrum  users.  For  that  reason  we 
recommend  amending  Section  .3l(Hd)  of  the  Act  to  allow  transfer  in  all  services 
other  than  broadcasting  without  requiring  public  notice  and  comment  and  an  af- 
firmative public  interest  finding.  Instead,  we  would  require  that  proposed  transfers 
b«  submitted  to  the  Commission,  accompanied  by  information  about  eligibility  and 
the  price  paid.  The  Commission  would  have  a  limited  time  to  notify  the  parties  to 
the  transfer  if  problems  of  eligibility  arose.  Otherwise,  the  Commission  would 
simply  record  the  transfer.  The  Commission  could  also  intervene  after  a  transfer  if 
violations  of  license  terms  occurred.  Eligibility  would  be  determined  by  rulemakings 
covering  each  of  the  services.  If  it  is  deemed  necessary  to  monitor  the  spectrum  use 
of  Category  II  carriers  more  carefully,  that  could  also  be  accommodated  by  this 


The  administrative  procedures  for  license  transfer  in  the  private  radio 
are  similar  to  those  for  broadcast  and  common  carrier  services.  In  all  i 
license  transfer  Is  approved  only  upon  acquisition  of  the  business  for  which  the 
Ucense  was  originally  issued  and  upon  formal  review  of  an  application  by  the 
prospective  owner  to  the  Commission.  The  "markets"  for  licenses  that  have  devel- 
oped in  the  broadcast  and  common  carrier  services,  however,  do  not  exist  in  the 
private  radio  services  because  of  the  way  in  which  those  private  radio  spectrum 
channels  are  assigned. 

In  the  broadcast  and  common  carrier  services  channels  are  assigned  on  an  enclu- 
sive  use  basis.  Therefore,  when  all  available  channels  become  occupied,  the  only 
way  for  a  newcomer  to  enter  either  isi^ig^^^^jumii  establisheti  business  and 
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3.  The  NCSM  will  have  a  staff  presumably  drawn  from  those  currently  in  the 
spectrum  management  area  in  government, 

A  NCSM  would  have  broad  powers  of  acceaa  and  could  serve  to  highlight  prob- 
lems, alternatives,  and  opportunities  to  an  unusual  degree.  On  the  other  handC  the 
Sroposals  ultimately  su^ested  by  the  NCSM  are  likely  to  be  those  currently  coming 
■om  individuals  and  existing  organizations  now  thinking  about  spectrum  use.  Thus 
the  NCSM  makes  sense  only  to  the  extent  that  one  decides  that  the  current 
spectrum  management  systam  is  "idea-limited"  rather  than  legally  or  structurally 
limited.  Moreover,  the  implementation  of  an  NCSM's  recommendation  will  fall  to 
those  individuals  and  groups  in  the  same  organizations  currently  responsible  for 
^lectrun)  management,  namely  the  FCC  and  mlA, 

Even  if  the  current  spectrum  man^ement  system  is  "idea-limited,"  it  is  unclear 
that  a  NCSM  can  greatly  enlarge  the  ideas  that  can  be  applied  to  spectrum  manage- 
ment. The  staff  inevitably  will  be  drawn  from  the  ranks  of  current  practitioners  in 
view  of  the  relatively  short  life  of  the  NCSM  and  the  fairly  limited  circle  of 
knowledgeable  people  outside  the  government.  Thus  the  idea-pool  it  will  draw  upon, 
or  the  niter  through  which  the  ideas  must  pass  on  their  way  to  adoption,  is  likely  to 
be  very  similar  to  current  spectrum  management  thinking. 

We  have  gone  into  considerable  detail  previously  on  why  we  think  spectrum 
management  has  become  increasingly  unsatisfactory  and  on  what  we  think  needs  to 
be  done  to  improve  it.  We  have  suggested  that  the  problems  really  do  not  stem  from 
a  lack  of  ideas  but  from  the  failure  to  be  able  to  put  some  existmg  ideas  to  a  test. 

The  apparent  Inability  of  the  present  spectrum  management  system  to  achieve 
either  economically  or  technically  efficient  use  of  the  spectrum  resource  makes 
imperative  changes  in  the  management  system  rather  that  further  study  of  the 
problems  of  the  present  system.  As  those  changes  are  made  by  the  FCC  and  NTIA, 
what  will  be  needed  instead  is  to  monitor  their  effects  and  their  effectiveness  in 


fostering  economic  efficiency  and  innovation  in  spectru 

We  believe  that  the  analogies  that  we  have  drawn  between  spectrum  use  rights 
and  use  rights  in  other  common  property  resources  such  as  air  or  water  are  valid. 
At  the  same  time,  we  realize  that  our  proposals  may  seem  new  and  novel  to  some 
observers,  even  though  economists,  engineers,  and  lawyers  have  been  discuasing 
them  for  more  than  ten  years.  We  are  also  aware  that  there  are  many  difficult 
technical  questions  concerning  the  monitoring  and  enforcement  of  spectrum  proper- 
ty rights,  problems  that  involve  the  ternporal  and  spacial  statistical  aspects  of 
electromagnetic  transmission  and  interference.  For  that  reason  if  the  Communica- 
tions Act  of  1934  were  amended  in  the  ways  we  have  discussed  we  propose  a  gradual 
multistage  Implementation  and  test. 

First,  we  would  propose  that  the  Commission  move  rapidly  to  make  licenses  more 
freely  transferrable  in  non-broadcast  services.  We  woula  recommend  that  the  Oiro- 
mission  allow  transfers  of  licenses  within  services  among  authorized  users  without 
prior  approval  but  instead  only  require  after-the-fact  registration  in  many  private 
radio  and  common  carrier  services.  Since  the  Commission  currently  grants  nearly 
all  requested  assignment  and  transfers,  we  believe  that  there  is  little  likelihood  M 
harm  to  the  public  from  this  proposal. 

Second,  on  a  more  limited  base,  at  least  at  the  banning,  we  would  recommend 
that  the  Commission  begin  allowing  transfers  of  licenses  between  services  or  at  least 
between  those  services  that  the  Commission  finds  to  be  reasonably  compatible.  As 
our  experience  with  transfers  across  services  increased,  we  would  hope  to  broaden 
this  kind  of  flexible  reallocation  of  spectrum. 

Third,  we  would  propose  to  begin  testing  the  use  of  auctions  andpossibly  lotteries 
in  at  least  several  private  radio  and  common  carrier  services.  This  would  be  an 
experiment  in  the  sense  that  the  Commission  would  keep  appropriate  records  on  the 
results  of  the  auctions  and  lotteries.  Such  records  would  include  data  such  as  the 
number  of  applications,  the  speed  of  the  process,  and  prices  paid  for  spectrum 
licenses.  In  the  case  of  lotteries,  winners  would  be  allowed  to  resell  immediately 
their  licenses,  as  long  as  the  sale  price  and  other  conditions  were  reported  to  the 
Commission,  These  data  should  enable  the  Commission  to  judge  whether  we  are 
correct  in  our  expectation  that  auctions  and  lotteries  would  not  only  lead  to  more 
efficient  use  of  the  spectrum,  but  also  would  serve  other  public  interest  goals. 

At  the  same  time  as  these  other  steps,  we  would  propose  to  begin  developing  a 
schedule  of  spectrum  fees  for  existing  licensees.  We  would  expect  to  be  able  to 
develop  such  a  fee  schedule  in  a  period  of  3  to  5  years  baaed  in  large  part  upon 
information  collected  on  prices  paid  with  more  freely  transferable  spectrum  rignts, 
as  well  as  experiments  with  auctions  and  lotteries. 

We  would  propose  that  the  Commission  report  back  to  the  Congress  at  the  end  of 
three  years  and  again  at  the  end  of  six  years  with  detailed  reports  on  its  progreae  in 
implementing  these  various  techniques.  We  anticipate  that  at  least  sis  yean  would 
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be  necessary  to  b^pn  to  see  the  effect  of  these  changes.  At  the  same  time,  we 
believe  that  after  six  yearv  there  should  be  sufFicient  information  to  allow  the  public 
and  the  Conf^ress  to  make  at  least  a  preliminary  judgment  on  the  results  of  our 
proposed  changes. 

Impact  of  changes  in  spectrum  management  on  the  FCC 

Changing  the  spectrum  management  system  in  the  directions  outlined  above 
would  in  turn  change  the  nature  or  emphasis  of  part  of  the  FCC.  One  change  would 
involve  devoting  fewer  resources  to  hearings  and  the  required  supporting  activities, 
and  devoting  more  resources  to  determining  rights  that  would  then  be  distributed 
and  traded  through  market  mechanisms.  As  the  Commission  gains  more  knowledge 
and  experience  at  determining  use  rights,  the  benefits  we  expect  from  the  use  of 
econranic  tools  should  be  increased  by  building  into  licenses  more  flexibility  in  the 
inputs  that  they  could  use.  Several  different  combinations  of  power  levels  and 
antenna  heights  offer  the  same  service  to  receivers.  Licenses  that  allowed  usera  to 
choose  freely  among  those  combinations  offer  a  chance  to  reduce  costs  to  licensees  of 
using  spectrum. 

The  changes  in  spectrum  management  should  also  focus  increased  attention  on 
monitoring  activities,  as  has  happened  in  pollution  control  activities  with  increased 
attention  to  economic  tools  there.  Eventually,  it  is  conceivable  that  continuous 
monitoring  devices  for  receivers  could  be  developed  that  would  indicate  the  levels  of 
desired  signals  and  of  interference.  Such  monitors  might  then  make  possible  even 
greater  flexibility  in  transmission  parameters.  One  important  additional  benefit  of 
such  devices  would  be  the  ability  to  monitor  signals  without  listening  to  the  content 
carried  b^  the  signal,  thus  increasing  privacy. 

Over  tune,  if  extensive  reallocations  between  compatible  services  in  the  U.S. 
occurs,  the  nature  of  the  spectrum  allocation  function  could  be  substantially  modi- 
fied in  the  future.  In  lieu  of  block  allocations  of  spectrum  to  services,  a  far  more 
heterogeneous  pattern  of  spectrum  utilization  might  develop.  Indeed,  the  outcome 
ultimately  ia  likely  to  shift  to  much  broader  definitions  of  services,  perhaps  ending 
with  only  a  very  few:  one-way  broadcasting  services  (radio  and  television),  two-way 
broadcasting  services  <land  mobile,  citizens  band,  amateur,  and  the  like),  and  point- 
to-point  services.  Under  such  circumstances  the  recording,  technical  standards,  and 
monitoring  functions  of  the  FCC  would  replace  the  allocation  function  as  the  key  to 
effective  spectrum  management. 

Introduction  of  market  tools  into  spectrum  allocation  and  assignment  would  also 
be  likely  to  require  the  FCC  to  pay  attention  to  characteristics  of  the  market 
created.  With  experience  the  Commission  would  learn  what  kinds  of  markets  can 
exist  for  the  various  services.  The  FCC  would  have  to  monitor  these  markets,  and 
might  have  to  take  steps  to  prevent  market  failures  from  developing.  Such  altered 
regulatory  responsibilities  would  be  similar  to  the  redirection  that  will  be  required 
in  common  carrier  regulatory  activities  if  S.  611  is  passed. 

The  proposals  made  here  for  the  introduction  of  market  mechanisms  for  spectrum 
management  refer  to  domestic  spectrum  allocations  to  non-govemment  users.  The 
introduction  of  these  mechanisms  must  be  kept  compatible  with  the  extensive 
network  of  international  telecommunications  agreements,  agreements  ratified  by 
the  Senate  and  having  the  status  of  a  treaty. 

Certainly  no  domestic  use  of  the  spectrum  can  violate  the  terms  of  negotiated 
international  agreements  to  which  the  United  States  is  a  signatory.  Thus  regulatory 
oversight  of  spectrum  transactions  would  be  required,  especially  where  the  transac- 
tion amounted  to  a  reallocation  of  the  spectrum  from  one  service  to  another.  This 
would  be  a  natural  part  of  the  proposed  transaction  recording  function  of  the  FCC 
along  with  the  validation  of  the  qualifications  of  the  buyer. 

At  the  same  time,  increased  emphasis  should  be  placed  in  international  agree- 
ments on  the  sharing  of  spectrum  by  compatible  services.  This  is  already  seen  by 
U.S.  spectrum  managers  as  a  necessity  if  broad  ranges  of  uses  are  to  be  accomodat- 
ed in  crowded  regions  of  the  spectrum  in  the  future.  The  identification  of  compati- 
ble usee  of  various  parte  of  the  spectrum  has  been  accomplished  in  a  number  of 
areas,  both  domestically  and  internationallv.  We  expect  that  the  spectrum  realloca- 
tion that  might  occur  from  use  right  transfers  within  the  United  States  will  reflect 
Uie  same  logic  of  compatibility  and  utilitv  as  guided  the  original  sharing  decisions. 

We  anticipate  that  these  changes  in  the  emphasis  of  FOC  operations,  however, 
would  be  accompanied  by  significant  improvements  in  the  economic  efficiency  of 
spectrum  use. 

I  thank  you  for  the  opportunity  to  testify  before  you  today.  I  believe  that  the  issue 
of  changing  the  method  of  making  spectrum  use  decisions  is  exceedingly  important, 
and  I  would  be  happy  to  answer  any  questions. 
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SroposalB  ultimately  auggested  by  the  NCSM  are  likely  to  be  those  c-uirently  coming 
'om  individuals  and  existing  organizationa  now  thinking  about  spectrum  use.  Thus 
the  NCSM  makes  sense  only  to  the  extent  that  one  decides  that  the  eunvnt 
spectrum  management  system  is  "idea-limited"  rather  than  legally  or  structurally 
limited.  Moreover,  the  implementation  of  an  NCSM's  recommendation  will  fall  to 
those  individuals  and  groups  in  the  same  organisations  currently  responsible  for 
spectrum  management,  namely  the  FCC  and  NTIA. 

Even  if  the  current  spectrum  management  system  is  "idea-limited,"  it  is  unclear 
that  a  NCSM  can  greatly  enlarge  the  ideas  that  can  be  applied  to  spectrum  manage- 
ment. The  staff  inevitably  will  be  drawn  from  the  ranks  of  current  practitioners  in 
view  of  the  relatively  short  life  of  the  NCSM  and  the  fairly  limited  circle  of 
knowledgeable  people  outside  the  government.  Thus  the  idea-pool  it  will  draw  upon. 
or  the  filter  through  which  the  ideas  must  pass        "    '  '       '     


their  way  to  adoption,  is  likely  ta 


be  very  similar  to  current  spectrum  management  thinldng. 

We  have  gone  into  considerable  detail  previously  on  why  we  think  spectrum 
management  has  become  increasingly  unsatisfactory  and  on  what  we  think  needs  to 
be  done  to  improve  it.  We  have  suggested  that  the  problems  really  do  not  stem  ftvm 
a  lack  of  ideas  but  from  the  failure  to  be  able  to  put  some  existing  ideas  to  a  test. 

The  apparent  inability  of  the  present  spectrum  management  system  to  achieve 
either  economically  or  technically  efficient  use  of  the  spectrum  resource  makes 
imperative  changes  in  the  management  system  rather  that  Airther  study  of  the 
problems  of  the  present  system.  As  those  changes  are  made  by  the  FCC  and  NTIA, 
what  will  be  needed  instead  is  to  monitor  their  efTects  and  their  efTectiveness  in 
fostering  economic  efficiency  and  innovation  in  spectrum  use. 

We  believe  that  the  anali^es  that  we  have  drawn  between  spectrum  use  rights 
and  use  rights  in  other  common  property  resources  such  as  air  or  water  are  valid. 
At  the  same  time,  we  realize  that  our  proposals  may  seem  new  and  novel  to  some 
observers,  even  though  economists,  engineers,  and  lawyers  have  been  discussing 
them  for  more  than  ten  years.  We  are  also  aware  that  there  are  many  dif^cult 
technical  questions  concerning  the  monitoring  and  enforcement  of  spectrum  proper^ 
ty  rights,  problems  that  involve  the  temporal  and  spacial  statistit^  aspects  of 
electromagnetic  transmission  and  interference.  For  that  reason  if  the  Communica- 
tions Act  of  1934  were  amended  in  the  ways  we  have  discussed  we  propose  a  gradual 
multistage  implementation  and  test. 

First,  we  would  propose  that  the  Commission  move  rapidly  to  make  lit^nses  more 
freely  transferrable  in  non-broadcast  services.  We  would  recommend  that  the  Com- 
mission allow  transfers  of  licenses  within  services  among  authorized  users  without 
prior  approval  but  instead  only  require  after-the-fact  registration  in  many  private 
radio  and  common  carrier  services.  Since  the  Commission  currentiy  grants  nearly 
all  requested  assignment  and  transfers,  we  believe  that  there  is  little  likelihood  of 
harm  to  the  public  from  this  proposal. 

Second,  on  a  more  limited  base,  at  least  at  the  beginning,  we  would  recommend 
that  the  Commission  begin  allowing  transfers  of  licenses  between  services  or  at  leaat 
between  those  services  that  the  Commission  finds  to  be  reasonably  compatible.  As 
our  experience  with  transfers  across  services  increased,  we  would  hope  to  broaden 
this  kind  of  flexible  reallocation  of  spectrum. 

Third,  we  would  propose  to  begin  testing  the  use  of  auctions  andpossibly  lotteries 
in  at  least  several  private  radio  and  common  carrier  services.  This  would  be  an 
experiment  in  the  sense  that  the  Commission  would  keep  appropriate  records  on  the 
results  of  the  auctions  and  lotteries.  Such  records  would  include  data  such  aa  the 
number  of  applications,  the  speed  of  the  process,  and  prices  paid  for  spectrum 
licenses.  In  the  case  of  lotteries,  winners  would  be  allowed  to  resell  immediately 
their  licenses,  as  long  as  the  sale  price  and  other  conditions  were  reported  to  the 
Commission.  These  data  should  enable  the  Commission  to  judge  whether  we  aiv 
correct  in  our  expectation  that  auctions  and  lotteries  would  not  only  lead  to  more 
efficient  use  of  the  spectrum,  but  also  would   serve  other  public  interest  ^poals. 

At  the  same  time  as  these  other  steps,  we  would  propose  to  begin  developing  a 
schedule  of  spectrum  fees  for  existing  licensees.  We  would  expect  to  be  aole  to 
develop  such  a  fee  schedule  in  a  period  of  3  to  5  years  based  in  large  part  upon 
information  collected  on  prices  paid  with  more  freely  transferable  specti-um  rignts, 
as  well  as  experiments  with  auctions  and  lotteries. 

We  would  propose  that  the  Commission  report  back  to  the  Congress  at  the  end  of 
three  years  and  again  at  the  end  of  six  years  with  detailed  reports  on  its  progress  in 
implementing  these  various  techniques.  We  anticipate  that  at  least  mx  y«us  mNild 
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be  necMBBiy  fa)  begin  fa>  see  the  effect  of  theae  changea.  At  the  same  time,  we 
believe  that  after  nz  years  there  should  be  Buflicient  information  to  allow  the  public 
and  the  Congrem  to  make  at  least  a  preliminary  judgment  on  the  results  of  our 
propoaed  changes. 

Impact  of  changes  in  spectrum  management  on  the  FCC 

Qutnging  the  spectrum  management  system  in  the  directions  outlined  above 
would  in  turn  change  the  nature  or  emphasis  of  part  of  the  FCC.  One  change  would 
involve  devoting  fewer  rBSOurces  to  hearings  and  the  required  supporting  activities, 
and  devoting  more  resource*  to  determining  rights  that  would  then  be  distributed 
and  traded  through  market  mechanisms.  As  the  Commission  gains  more  knowledge 
and  experience  at  determining  use  rights,  the  benefits  we  expect  from  the  use  of 
economic  tools  should  be  increased  by  building  into  licenses  more  flexibility  in  the 
inputs  that  they  could  use.  Several  different  combinations  of  power  leveb  and 
antenna  heights  offer  the  same  service  to  receivers.  Licenses  that  allowed  users  to 
choose  freely  among  those  combinations  offer  a  chance  to  reduce  costs  to  licensees  OT 
using  spectrum. 

The  changes  in  spectrum  management  should  also  focus  increased  attention  on 
monitoring  activities,  as  has  happened  in  pollution  control  activities  with  increased 
attention  to  economic  tools  there.  Eventually,  it  is  conceivable  that  continuous 
monitoring  devices  for  receivers  could  be  developed  that  would  indicate  the  levels  of 
desired  signals  and  of  interference.  Such  monitors  might  then  make  possible  even 
greater  flexibility  in  transmission  parameters.  One  important  additional  benefit  of 
such  devices  would  be  the  ability  to  monitor  signals  without  listening  to  the  content 
carried  by  the  signal,  thus  increasing  privacy. 

Over  time,  if  extensive  reallocations  between  compatible  services  in  the  U.S. 
occurs,  the  nature  of  the  spectrum  allocation  function  could  be  substantially  modi- 
fied in  the  fiiture.  In  lieu  of  block  allocations  of  spectrum  to  services,  a  far  more 
heterogeneous  pattern  of  spectrum  utilization  might  develop.  Indeed,  the  outcome 
ultimately  is  likely  to  shift  to  much  broader  definitions  of  services,  perhaps  ending 
with  only  a  very  few:  one-way  broadcasting  services  (radio  and  television),  two-way 
broadcasting  services  (land  mobile,  citizens  band,  amateur,  and  the  like),  and  point- 
to-point  services.  Under  such  circumstances  the  recording,  technical  standards,  and 
monitoring  functions  of  the  FCC  would  replace  the  allocation  function  as  the  key  to 
dfective  spectrum  management. 

Introduction  of  market  tools  into  spectrum  allocation  and  assignment  would  also 
be  likely  to  require  the  FCC  to  pay  attention  to  characteristics  of  the  market 
created.  With  experience  the  Commission  would  leam  what  kinds  of  markets  can 
exist  for  the  various  services.  The  FCC  would  have  to  monitor  these  markets,  and 
might  have  to  take  steps  Co  prevent  market  failures  from  developing.  Such  altered 
regulatory  responsibilities  would  be  similar  to  the  redirection  that  will  be  required 
in  common  carrier  regulatoiy  activities  if  S.  611  is  passed. 

The  proposals  made  here  for  the  introduction  of  market  mechanisms  for  spectrum 
management  refer  to  domestic  spectrum  allocations  to  non-government  users.  The 
introduction  of  these  mechanisms  must  be  kept  compatiUe  with  the  extensive 
network  of  international  telecommunications  agreements,  agreements  ratified  by 
the  Senate  and  having  the  status  of  a  treaty. 

Certainly  no  domestic  use  of  the  spectrum  can  violate  the  terms  of  negotiated 
international  agreements  to  which  Che  United  States  is  a  signatory.  Thus  regulatory 
oversight  of  spectrum  transactions  would  be  required,  especially  where  the  transac- 
tion amounted  to  a  reallocation  of  the  spectrum  from  one  service  to  another.  This 
would  be  a  natural  part  of  the  proposed  transaction  recording  function  of  the  FCC 
along  with  the  validation  of  the  qualifications  of  the  buyer. 

At  the  same  time,  increased  emphasis  should  be  placed  in  international  agree- 
ments on  the  sharing  of  spectrum  by  compatible  services.  This  is  already  seen  by 
U.S.  spectrum  managers  as  a  necessity  if  broad  ranges  of  uses  are  to  be  accomodat- 
ed in  crowded  regions  of  the  spectrum  in  the  future.  The  identification  of  compati- 
ble usee  of  various  parts  of  the  spectrum  has  been  accomplished  in  a  number  of 
areas,  both  domestically  and  internationally.  We  expect  that  the  spectrum  realloca- 
tion that  might  occur  from  use  right  transfers  within  the  United  States  will  reflect 
the  same  logic  of  compatibility  and  utilitv  as  guided  the  original  sharing  decisions. 

We  anticipate  that  these  changes  in  the  emphasis  of  FCC  operations,  however, 
would  be  accompanied  by  significant  improvements  in  the  economic  efficiency  of 
spectrum  use. 

I  thank  you  for  the  opportunity  to  testify  before  you  today.  1  believe  that  the  issue 
'  g  the  method  of  makit^  spectrum  use  decisions  is  exceedingly  important, 
d  be  happy  to  answer  any  questions. 
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[The  following  information  was  subsequently  received  for  the 
record:] 

QuEanoNB  of  the  Couuittee  and  thb  Answbbs  Therbto 

Federal  Communications  Commission, 

Washington,  D.C,  July  S,  1979. 
Hon.  HowAKD  W.  Cannon, 

Chairman,  Committee  on  Commerce,  Science,  and  Transportation, 
U.S.  Senate.  Washington,  D.C. 

Dear  Senator  Cannon:  The  following  are  my  responBes  to  the  questions  you 
asked  in  your  letter  of  June  21.  1979. 

Question.  If  we  do  move  towards  instituting  economic  techniques  in  spectruin 
management,  I  am  concerned — and  other  have  ezpreased  the  same  concern — that 
we  may  be  invitine  a  monopolization  of  the  spectrum  resource  by  those  with  the 
"deepest  pockets".  Do  you  think  that  the  Commission  should  have  the  power  to  step 
into  the  spectrum  market  to  prevent  monopolization  or  other  anticompetitive 
practices? 

If  you  do,  how  would  you  envision  the  Commission  stepping  into  the  "spectrum 
market"?  It  seems  to  me  that  this  is  done  now  by  having  the  Commission  find  that 
a  transfer  is  in  the  public  interest,  but  you  have  proposed  that  we  change  that  to 
allow  free  transfers  with  only  an  after-the-fact  report  to  the  Commission. 

Answer,  I  am  concerned  that  no  spectrum  user  be  allowed  to  monopolize  the 
spectrum.  However,  it  does  not  follow  that  those  with  the  "deepest  pockets"  will 
monopolize  the  spectrum,  any  more  than  the  wealthiest  individuals  or  larvMt 
corporations  buy  up  all  the  land  or  buildings  or  copper  wire.  Those  with  the  ability 
to  pay  the  most  for  resources  are  not  always  those  who  obtoin  them,  Inst^id,  it  is 
those  who  are  willing  to  pay  for  resources,  who  are  not  necessarily  the  wealthiest, 
who  buy  them. 

At  the  same  time,  in  order  to  ensure  that  no  spectrum  user  or  group  of  uaeis 
monopolize  the  spectrum  or  any  portion  of  it,  I  do  believe  the  Commission  should 
have  the  power  to  prevent  monopolization. 

The  Commission  has  adopted  various  regulations  with  regard  to  the  broadcasting 
industry  that  are  designed  to  prevent  any  individual  or  firm  from  attaining  exces- 
sive control  over  the  broadcast  media.  Examples  include  multiple  ownership,  cross- 
ownership  and  one-to-a-market  rules.  If  free  transfers  of  licenses  and  hence  of 
spectrum  use  rights  were  allowed  for  non-broadcast  services.  I  would  propose  that 
the  Commission  consider  adopting  similar  kinds  of  rules  that  would  specify  the 
maximum  percent  of  spectrum  in  any  band  and  in  any  location  that  could  be  owned 
or  controlled  by  any  one  individual  or  company.  Thus,  for  example,  I  might  propose 
a  rule  that  said  that  no  individual  or  company  might  control  more  than  20  percent 
of  the  spectrum  in  any  city  in  any  individual  band. 

Such  rules  would  be  applicable  to  any  assignment  or  transfer.  Buyers  of  spectrum 
use  rights  would  be  reouired  to  certify  that  the  purchase  of  such  rights  would  not 
cause  them  to  exceed  the  proscribed  limits.  If  the  Commission  discovered  after  the 
transfer  took  place  that  the  firm  now  exceeded  the  permissible  spectrum  limits,  the 
transfer  would  be  subject  lo  reversal. 

I  believe  that  such  a  system  of  freely  transferrable  rights,  subject  to  restrictions 
to  prevent  monopolization,  would  be  in  the  public  interest.  It  would  allow  spectrum 
to  be  used  in  those  ways  for  which  it  would  be  most  valuable,  and  would  allow 
changes  in  use  to  take  place  rapidly,  rather  than  being  delayed  for  6  months.  1  year 
or  much  longer  while  the  Commission  decided  whether  to  approve  the  transfier. 

Question.  In  your  testimony  you  cited  several  amendments  to  the  Act  that  you 
feel  are  necessary  to  improve  spectrum  management.  But  in  addition  to  these 
changes,  substantial  changes  in  the  Commission's  rules  would  be  necessary  to  carry 
out  the  changes  you  have  in  mind.  Should  there  be  an3'thing  further  done  in  the 
l^islation  to  st«er  the  Commission  in  the  direction  of  putting  a  higher  priority  on 
spectrum  management,  or  are  you  confident  that  the  changes  you  have  proposed 
will,  if  enacted,  be  sufficient? 

Answer.  While  it  is  true  that  rule  changes  beyond  those  cited  in  the  testimony 
will  be  required,  we  believe  the  necessary  changes  may  not  be  extensive.  The 
Commisaion's  General  Counsel  is,  of  course,  the  appropriate  official  to  suggest 
legislative  language,  and  we  have  asked  him  for  language  that  would  implement  the 
proposed  transferability  of  licenses.  What  we  feel  is  required  is  for  the  Congress  to 
give  the  Commission  the  flexibility  to  explore  the  utility  of  market  mechanisms  for 
spectrum  management  withMit  mandating  the  precise  conditions.  Thus,  an  expres- 
sion of  Congressional  concern  for  improving  the  economic  efficiency  of  •pectnun  use 
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and  the  auggeatum  that  competitive  unregulated  markets  in  spectrum  use  righta 
may  be  e^edaUy  welcome  in  a  period  of  rapid  technological  change  may  be  all  that 
is  iMcenary  at  this  time. 
Sncerely, 

Nina  W,  Cornell. 

Senator  Hollings.  Do  you  think  the  CommiBsion  cannot  do  that 
work  efficiently,  giving  ^e  Congress  one  oversight  view  on  spec- 
trum use?  We  had  envisioned  something  in  18  months.  E)o  you 
think  they'll  need  3  years? 

Dr.  Cornell.  I  really  do.  Particularly,  the  longer  statement  was 
worked  <m  at  great  length  with  Dr.  Lukasik,  who,  as  you  know,  is 
the  new  chief  scientist  and  in  whose  ofHce  resides  the  spectrum 
management  of  the  FCC.  We  had  actually  begun  to  think  about 
various  steps  that  would  be  needed  to  implement  that  which  we 
have  talked  about  in  the  statement.  It  turns  out  that  there  is  a  lot 
of  technical  work  that  would  need  to  be  done  in  certain  of  the 
services,  particularly  land  mobile,  limiting  the  total  number  of 
mobiles  on  the  channels  so  that  people  would  begin  to  have  a  sense 
of  what  the  value  of  their  license  is,  how  much  protection  they 
have,  how  long  the  queuing  time  is  to  get  on. 

Because  as  of  now,  we  let  anybody  on  who  applies  in  the  tower 
land  mobile  bands,  not  in  800  yet,  but  in  the  lower  ones.  As  a 
result,  people  don't  know  what  quality  of  service  they  can  ex[>ect 
over  tame  frova  the  license. 

So  that  is  just  one  example  of  the  number  of  technical  steps  that 
would  be  needed  to  be  implemented  whether  it's  auctions,  whether 
it's  good  fee  structures,  to  be  able  to  have  the  kind  of  information 
needlBd  for  these  other  techniques. 

Senator  Hollings.  Does  anything  legally  inhibit  the  FCC  from 
doing  just  that? 

Dr.  Cobnkll.  Some  of  the  technical  work,  no. 

The  two  things  that  seem  to  be  the  most  inhibiting  are  the 
language  in  the  act  about  transferability  and  the  prior  notice  and 
comment  period  of  the  public  interest  finding,  which  is  a  delaying 
tactic. 

I  think  the  Commission  could  go  further  than  it  has  and,  again, 
that  is  something  we  are  now  exploring  very  much  at  the  Commis- 
sion. 

But  the  really  most  important  one  is  the  comparative  hearing 
requirement  in  nonbroadcast  services.  Among  land  mobile  services, 
if  you  got  to  a  situation  where  you  said  there  can  only  be,  let's  say, 
for  ezaimile,  there  can  only  be  20  mobiles  on  a  particular  channel 
and  the  aOth  one  gets  applied  for  in  Washington,  72  compemies  will 
come  in  Euid  say,  "Hey,  wait  a  minute,  that's  that  last  mobile,  and  I 
want  it."  A  comparative  hearing  among  20  diiferententities  or 
whatever  in  the  land  mobile  services,  where  you're  not  talking  tike 
brMdcasting,  the  public  interest  requirement  is  a  frightening  pros- 
pect, and  the  result  has  been  we  just  let  anybody  on  who  wimts  on. 

S^iator  Hollings.  But  the  work  of  the  Spectrum  Commission 
itself  can  that  be  done  in  18  months? 

Dr.  Cornell.  In  the  sense  of  an  overview,  yes,  I  think  it  coutd.  I 
think  it  could  be  done  in  18  months  by  both  NTIA  and  the  FCC.  I 
am  not  sure  that  you  need  a  separate  agency. 

Senator  Holungs.  Do  you  suggest  that  the  FCC  and  NTIA  do  it? 
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Dr.  Cornell.  Given  that  your  national  commission  is  going  to 
have  to  draw  its  staff  largely  from  those  two  agencies,  it  strikes 
me,  again,  as  making  more  sense  to  tell  the  agencies  to  do  it. 

Senator  Rollings.  Then  why  not  proceed  now?  Do  you  need  the 
passage  of  S.  611  or  S.  622? 

Dr.  Cornell.  No.  Indeed,  both  Dr.  Lukasik  emd  myself  have 
begun  to  think  about  what  needs  to  be  done  next  in  order  to 
implement  this,  what  kind  of  research  needs  to  be  done,  and  what 
kind  of  technicfil  work  needs  to  be  done.  And  we  hope  to  do  it. 

Senator  Hollings.  We're  going  to  have  get  our  friend,  Chairman 
Ferris,  up  here,  because  a  lot  of  people  think  that's  the  kind  of 
work  that  ought  to  be  done,  rather  than  some  of  the  other  endeav- 
ors. 

As  General  Day  was  saying,  though,  let's  stay  any  further  orders 
while  this  is  being  done.  Now  what's  your  response  to  that?  You 
couldn't  stay  the  orders  for  a  couple  of  years  while  you  do  this. 

Dr.  Cornell.  Frankly,  you  can't  make  the  world  stand  still  while 
you  try  to  sort  the  pieces  out.  I  think  it  just  needs  a  lot  of  care  and 
concern. 

I  would  be  reluctant  to  see  no  ability  to  change  anything  about 
television  receivers,  for  example,  if  that  turned  out  to  be  necessary 
for  UHF  comparability. 

Senator  Holungs.  Do  you  want  to  elaborate.  General  Day? 

Mr.  Day.  Yes.  My  reason  for  saying  that,  Mr.  Chairman,  is  that 
there  are  studies  going  on  now  that  we  think  are  way  out  and  far 
out  and  that  there  should  be-  longer  term  overall  study,  not  just  by 
the  FCXi:  and  other  Governmental  personnel  but  with  participation 
by  industry  representatives  as  well. 

Ad  example:  Of  course,  I  don't  ask  that  the  FCC  grind  to  a  halt 
in  case  this  spectrum  Commission  is  authorized.  We  can't  function 
without  the  FCC  any  more  than  the  air  carrier  industry  could 
function  without  government  air  traffic  control.  But  the  FCJC  has  a 
proposal  now  to  consider  a  new  receiver  that  has  been  made  for 
them  on  contract  by  a  company  that  has  never  been  in  the  televi- 
sion receiver  manufacturing  business,  and  this  would  be  for  the  so- 
called  purpose  of  creating  more  space  on  the  spectrum. 

But  it  would  tfike  at  least  12  or  13  years  before  you  could  make 
any  use  of  this  new  type  receiver  because  television  receivers  often 
last  12  or  13  yean  and,  if  you  put  this  into  effect,  people  with  their 
existing  sets  wouldn't  be  able  to  receive  the  new  channels  and  they 
wouldn  t  be  able  to  receive  a  number  of  the  existing  channels 
which  they  can  receive  today. 

So  my  proposal  for  a  moratorium  is  not  on  all  FCC  activities  by 
any  means,  but  for  a  moratorium  on  the  specific  subjects  of  at- 
tempting to  find  more  room  on  the  spectrum  end  related  things 
that  are  Eissigned  for  study  to  the  Spectrum  Commission  in  this 
proposed  bill. 

Senator  Hollings.  Mr.  Bortz,  I  wish  you  would  elaborate  again 
with  respect  to  radio,  rather  than  going  to  the  value  of  the  spec- 
trum itself.  We're  going  to  economic  success  when  we  started  to 
mezisure  the  1-minute  advertising  rate.  I  can  see  that  from  the 
economic  success  of  the  stetion  operation  itself. 

Just  tell  me  exactly  how— before  you  get  to  radio — how  you 
would  grant  the  broadcasting  license  if  you  charged  the  fee — we're 
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Yesterday  afternoon  I  wanted  to  watch  the  Open  and  I  was 
getting  nothing  but  trouble  on  the  TV  screen.  So  1  started  chasing 
it  down,  and  found  out  that  my  air  conditioning  motor  was  arcing. 
Now,  the  average  person  isn't  going  to  look  for  those  things.  Any 
liat  of  possibilities  would  help. 

Senator  Hollings.  Your  air  condition  motor  was  in  my  house, 
too,  in  South  Carolina,  because  I  had  the  same  thing. 

Senator  Goldwater.  Come  see  me  next  time. 

I  want  to  give  you  a  suggestion  that  I  want  you  to  pass  on  to  the 
industry.  I  have  a  wife  who  is  almost  deaf.  I  have  suggested  to 
television  manufacturers  for  years,  including  the  Japanese,  that 
they  provide  a  small  extra  4-watt  imiplifier — that's  what  I  have 
done  for  my  wife — and  a  plug,  and  a  separate  control,  so  that  she 
can  sit  there  with  a  plug  in  her  ear.  That  way  you  don't  have  to 
have  the  TV  set  turned  up  so  loud  you  can  hear  it  down  the  next 
block.  1  wish  you  would  pass  that  on.  It  costs  about  $8  or  $9.  In 
fact,  I  would  be  glad  to  make  them  a  little  cheaper. 

Mr.  Day.  You  have  indeed  made  that  suggestion  to  me  and  to 
some  of  the  manufacturers  in  my  presence,  and  I  will  remind  them 
of  it  again.  We  are  very  conscious  of  your  suggestion. 

Senator  Goldwater.  Thank  you. 

Mr.  Day.  On  the  interference,  incidentally,  the  FCC  does  have  a 
publication  which  serves  two  purposes,  for  what  I  am  going  to  say: 
One,  it  illustrates  sdl  different  kinds  of  conditions  you  might  have 
on  your  picture  screen,  of  lots  of  things  that  are,  in  fact,  interfer- 
ence emd  lots  of  things  that  might  look  like  interference  but  aren't 
interference.  But  the  FCC  is  attempting,  through  their  publica- 
tions, to  tell  people  what  steps  to  take. 

The  FCC  has  also  greatly  increased  their  enforcement  progreun 
to  tiy  to  cut  down  on  the  number  of  illegally  amplified  CB's, 
because  instead  of  5  watts,  some  CB's  have  been  up  in  the  hun- 
dreds of  watts,  and  no  television  receiver  can  reject  that  kind  of 
interference. 

Senator  Goldwatee.  I  agree  with  you  on  that.  That  also  applies 
to  stereo.  Stereo  interference  is,  caused  more  by  power  than  by 
harmonics  or  any  other  misapplication  of  the  frequency. 

Now,  Mr.  Bortz,  I  like  your  arguments  for  combining  spectrum 
manetgement  in  one  executive  branch  agency.  However,  I  can  see 
some  dangers.  The  most  obvious  danger,  to  me,  ifi  the  potential  for 
political  manipulation  of  the  airwaves.  Would  you  care  to  comment 
on  that? 

Mr.  Bortz.  Yes.  First  of  all,  we  would  emphasize  that  the  author- 
ization would  not  be  with  the  executive  brimch.  The  selection  of 
licensees  would  not  be  executive  branch,  but  it  would  be  the  inde- 
pendent regulatory  agency,  and  that's  where  there  is  the  greatest 
potential  for  such  abuse.  'That's  authorization. 

Now,  I  go  back  to  eillocation  and  assignment.  Certainly,  alloca- 
tion and  assignments  for  the  private  sector  would  be  subject  to  the 
provisions  of  the  Administrative  Procedures  Act,  as  they  currently 
are.  And  in  our  proposal  to  unify  these  functions— that  would 
mean  the  executive  branch  agency  would  have  to  function  under 
the  procedures  of  the  APA.  We  believe,  therefore,  that  nothing  is 
loet  in  terms  of  current  procedures.  What  is  gained,  however,  is  the 
unification  of  planning  for  both  allocation  and  assignment. 
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People  tend  to  look  at  assignment  as  being  routine.  It's  not. 
Assignment  has  a  lot  to  do  with  effective  use  of  the  spectrum,  with 
getting  more  services  into  a  given  area.  These  pursuits  are  based 
on  the  premise  that  you  can  use  advemced  techniques  for  assign- 
ment. 

Senator  Hoixings.  Excuse  me.  A  comment  on  the  one  agency 
doing  this. 

Mr.  BoRTZ.  Our  view  is  that  the  allocation  and  assignment  proc- 
ess, subject  to  the  provisions  of  the  APA,  would  not  be  any  more 
different  or  any  more  subject  to  abuse  than  the  current  procedures. 
And  the  authorization,  which  is  the  third  step,  which  is  the  key 
item,  the  selecting  of  licensees — not  the  determination  that  you 
will  operate  on  a  particular  channel,  but  that  this  group  will  get 
the  license  rather  than  another — that  would  not  rest  with  the 
executive  branch  agency  at  all.  That  would  be  with  the  r^^ulatory 
agenry. 

Wosi  assignment,  we  also  have  suggested,  could  be  done  by  the 
regulatory  agency  if  you  allowed  the  agency  which  made  the  allo- 
cations— allocation  certainly  has  to  be  one  agency — to  specify  in 
sufficient  detail  the  engineering  techniques  to  be  used  for  assign- 
ments. And  so,  as  we  outline  in  our  full  testimony,  the  assignments 
them  could  be  made  at  the  regulatory  agency,  subject  to  the  follow- 
ing of  prescribed  techniques  for  mfiking  such  assignments. 

Senator  Goldwater.  I  wEint  to  get  back  to  my  concern  about  the 
possible  political  manipulation.  Somehow  or  other,  this  group  has 
to  be  appointed,  and  if  it's  appointed  by  NTIA  or  FCC,  that  hap- 
pens to  be  under  the  control  of  the  Republican  Party  or  the  Demo- 
cratic Party,  there  are  chances  of  political  interference.  It  is  an- 
other avenue  that  a  Congressman  can  go  through  to  get  something 
done  for  one  of  his  friends  at  home. 

Do  you  agree  with  that? 

Mr.  BoRTZ.  No;  because  that  agency  would  have  no  authority 
with  respect  to  authorization,  with  respect  to  any  specific  group  or 
individual  receiving  a  frequency  assignment  or  a  license.  The  ex- 
ecutive branch  agency  would  have  nothing  to  do  with  that  under 
our  proposal. 

Senator  Goldwater.  Dr.  Cornell,  in  her  testimony  if  I  under- 
stood it  correctly,  would  allow  reallocation  of  frequency  or  spec- 
trum for  sociftl  reasons.  That  is  a  difficult  subject  to  discuss  as  it 
relates  to  the  spectrum.  We  don't  know  how  to  define  the  word 
"social"  when  we  apply  it  to  spectrum  uses. 

Would  you  be  concerned  about  that? 

Mr.  BoRTZ.  Yes.  When  you  use  the  term  "social"  I  as  well  am  not 
quite  sure  what  is  meant.  But  there  are  other  than  economic 
concerns  which  are  taken  into  account,  and  those  can  be  done 
under  full  and  open  hearings,  as  prescribed  by  APA,  and  the  filing 
of  comments  and  so  forth,  as  well,  I  think,  with  the  executive 
branch  agency  as  it  would  be  with  the  r^fulatory  agency. 

I  don't  see  that  the  forum  for  airing  those  noneconomic  and 
nontechnical  issues  would  really  be  changed  under  our  proposal. 

Senator  Goldwater.  Let  me  ask  you  a  question:  Are  we  taking 
just  about  the  frequencies  of  radio  broadcasting  and  television,  or 
do  you  want  to  go  further  than  that  portion  of  the  spectrum,  to 
include  all  other  frequencies?  I'm,  for  example,  thinldng  of  land 
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mobile,  maritime  mobile,  air  mobile,  amateur,  citizens  band  use. 
Would  you  include  those  frequencies  in  the  spectrum  memagement 
group? 

Mr.  BoRTZ.  Yes,  we  would  include  all  frequencies.  Let  me  say 
that  currently  about  40  percent  of  the  spectrum  which  is  used  is 
shared,  and  the  FCC  and  the  NTIA,  through  the  IRAC,  Interde- 
partmental Radio  Advisory  Committee,  work  on  accomplishing  that 
sharing.  Forty  percent — that's  a  substantial  amount. 

The  current  process  for  doing  this,  because  of  two  orgfmizations, 
two  structures,  two  different  sets  of  engineering  approaches  and 
techniques,  is  cumbersome.  System  review  processes  that  we  out- 
lined in  my  full  testimony,  and  what  we  cM  resource  assessments 
in  the  use  of  particular  areas  of  the  spectrum  are  advanced  ap- 
proaches that  we  think  can  enhance  sharing,  increase  it,  and  de- 
crease, therefore,  the  bind  on  the  spectrum.  That  is  very  hard  to  do 
under  the  current  situation,  where  you  have  two  agencies,  both 
with  goodwill,  attempting  to  work  together  in  these  shared  areas. 

Senator  Goldwatkr.  Would  you  see  any  danger  in  such  an 
agency  or  committee  or  group  preferring  a  governmental  use  over 
nongovernmental  use? 

Afa-.  BoBTZ.  This  I  think  has  been  expressed,  certainly,  as  people 
have  reacted  to  our  proposals.  We  believe  that  would  not  be  the 
case.  Under  the  Administrative  Procedures  Act,  the  procedures 
that  would  be  followed  would  avoid  such  favoritism. 

Senator  Goldwater.  Dr.  Bortz,  how  do  the  techniques  and  analy- 
sis for  spectrum  management  used  by  NTIA  and  the  FCC  differ? 

Mr.  Bortz.  That's  difficult  to  answer  directly.  There  are  a 
number  of  different  techniques  used.  Typically,  for  administrative 
convenience,  the  techniques  that  are  currently  being  used,  primar- 
ily in  the  private  sector,  tend  to  go  more  toward  block  allocation — 
and  tables  of  assignments  as  well  in  the  broadcast  area. 

We  believe  that  a  bit  more  engineering  effort,  although  adminis- 
tratively more  difficult,  can  shoehorn  or  combine  more  services  in 
an  area.  At  NTIA  we  do  things  such  as  resource  assessments, 
where  every  few  years  we  go  back  and  look  at  the  particular  band 
and  the  utilization  of  that  bemd.  We  go  out  with  measuring  vans 
and  sample  in  certain  areas  the  degree  of  utilization.  We  gather 
that  information  and  we  bring  it  to  the  forum  of  the  IRAC  and, 
where  necessary,  suggest  changes  in  the  utilization  of  such  bemds. 

System  review  processes  look  at  systems  when  they're  in  the 
conceptual  stage  and  as  they  go  beyond  the  conceptual  stage.  This 
allows  anticipation  of  the  kind  of  problems  that  might  arise.  Then 
you  don't  end  up  with  a  service  which  doesn't  fit — the  example  I 
gave  earlier  is  MDS.  Because  MDS  was  placed  in  a  peu^icular  band, 
and  only  two  channels  could  be  allocated,  a  monopoly-like  service 
was  created.  Systems  reviews  would  raise  the  question  of  spectrum 
availability  at  an  earlier  stage. 

The  computer  techniques  that  we  use  take  into  account  terrain 
factors  and  would  allow  the  Commission  to  do  things  such  as 
implement  the  FM  directioned  proposals  that  NTIA  has  put  for- 
ward. This  is  more  complicated  than  using  a  table  of  assignments, 
but  allows  many  more  assignments  to  be  made  within  a  given 
allocation. 


Digitized  by 


Google 


Senator  Goldwater.  Would  you  like  to  comment  on  that,  Dr. 
Cornell? 

Dr.  Cornell.  I  think  there  are  two  things  to  be  said.  I  think  a  lot 
of  what  Mr.  Bortz  has  said.  The  FCC  is  looking  very  hard  at 
various  petitions  that  NTIA  has  filed.  I  would  have  to  express 
reservations  about  putting  edl  allocations  into  eui  executive  branch 
agency.  I  think  it  does  raise  problems  and  I  think  it  does  particu- 
larly raise  the  concern,  certainly,  of  the  private  services  that  more 
of  the  spectrum  will  be  taken  by  defense  and  government  agencies 
and  less  would  be  available  to  private  services  than  is  now.  And  I 
think  that's  a  very  real  concern.  When  you  give  an  agency  that's  in 
charge  of  promoting  also  the  power  to  Eillocate  to  that  group  that  is 
promoting  and  to  other  groups  as  well,  you  raise  some  questions 
about  how  objective  they  can  be  in  making  those  decisions. 

Senator  Goldwater.  That's  all  I  have,  Mr.  Chairman. 

Senator  Rollings.  Dr.  Cornell,  you  were  talking  about  the  full 
value,  that  section  106(c)  of  S.  611  not  reflect  the  full  value  of  the 
spectrum  used  by  the  broadcasters.  Can  you  elaborate  on  that? 

And  also.  Secretary  Bortz,  you  say  it  doesn't  reflect  the  full 
value.  Most  of  broadcasting  says  it  goes  way  beyond  any  kind  of 
value  in  its  fullness.  Please  elaborate  on  that  point. 

Dr.  Cornell.  I  think  I  would  have  to  in  part  agree  with  what 
Paul  Bortz  said  about  the  television  versus  the  radio  fee.  I  think 
it's  very  hard  to  measure  the  full  fair  market  value  of  the  televi- 
sion spectrum,  because  there  are  just  a  lot  of  aspects.  As  I  say  in 
the  complete  statement,  broadcasting  is  different  from  aH  the  other 
services  that  use  the  spectrum,  in  that  the  broadcast  itself  is  a 
public  good.  And  it's  just  a  very  hard  thing,  therefore,  to  measure 
the  VEdue  to  society  of  spectrum  set  aside  for  radio  and  television 
broadcasting. 

I  certainly  think  that  you  should  try  to  pick  up  in  your  television 
fee  the  elements  that  might  go  into  making  the  value.  But  at  the 
present  time,  one  of  the  points  that — it  goes  back  to  something  you 
asked  me  earlier,  Senator,  if  I  may — one  of  the  problems  behind 
the  National  Spectrum  Commission  or  even  the  FCC  and  the  NTIA 
doing  it  right  now,  is  a  lack  of  data  on  what  the  actual  value  is. 
And  now  we're  talking  about  getting  some  ability  to  start  putting 
in  market  mechanisms  that  generate  that  information. 

I  think  you  have  the  same  problems  that  you  faced  in  trying  to 
broaden  the  television  fee,  that  we  really  don't  have  a  very  good 
idea  of  what  the  value  is. 

Senator  Hollings.  Data  on  what  elements?  What  are  the  ele- 
ments that  you  would  seek  data? 

Dr.  Cornell.  If  there  were  wide  transferability,  the  prices,  sort 
of  like  the  recorder  of  deeds  in  a  town  collecting  the  selling  prices 
of  houses  in  various  neighborhoods.  Among  other  things,  that  tells 
the  zoning  commissioner  the  prices  of  land  are  way  out  of  whack, 
for  example,  in  one  zoning  area  from  another.  It  tells  you  that  you 
haven't  given  the  right  amount  of  land  to  one  use  versus  another, 
that  kind  of  information. 

On  the  prices  at  which  licenses  are  transferring,  information  on 
what  you  get  out  of  the  auction,  whether  oral  or  sealed  bids,  will 
give  you  a  lot  of  information  about  the  value  in  a  particular 
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mobile,  maritime  mobile,  air  mobile,  amateur,  citizene  band  use. 
Would  jTOU  include  thoee  frequencies  in  the  spectrum  management 
group? 

Mr.  BoRTZ.  Yes,  we  would  include  ail  frequencies.  Let  me  say 
that  currently  about  40  percent  of  the  spectrum  which  is  used  is 
shared,  and  the  FCC  and  the  NTIA,  through  the  IRAC,  Interde- 
partmental Radio  Advisory  Committee,  work  on  accomplishing  that 
sharing.  Forty  [>ercent — that's  a  substantiid  Eunount. 

The  current  process  for  doing  this,  because  of  two  oi^anizations, 
two  structures,  two  different  sets  of  engineering  approaches  and 
techniques,  is  cumbersome.  System  review  processes  that  we  out- 
lined in  my  full  testimony,  and  what  we  call  resource  eissessments 
in  the  use  of  particular  areas  of  the  spectrum  are  advanced  ap- 
proaches that  we  think  can  enlmnce  sharing,  increase  it,  and  de- 
crease, therefore,  the  bind  on  the  spectrum.  That  is  very  hard  to  do 
under  the  current  situation,  where  you  have  two  agencies,  both 
with  goodwill,  attempting  to  work  together  in  these  shared  areas. 

Senator  Goldwatsr.  Would  you  see  any  danger  in  such  im 
agency  or  committee  or  group  preferring  a  governmental  use  over 
nongovernmental  use? 

Mr.  BoRTZ.  This  I  think  has  been  expressed,  certainly,  as  people 
have  reacted  to  our  proposals.  We  believe  that  would  not  be  the 
case.  Under  the  Administrative  Procedures  Act,  the  procedures 
that  would  be  followed  would  avoid  such  favoritism. 

Senator  Goldwater.  Dr.  Bortz,  how  do  the  techniques  and  ansdy- 
sis  for  spectrum  management  used  by  NTIA  emd  the  FCC  differ? 

Mr.  Bortz.  That's  difficult  to  answer  directly.  There  are  a 
number  of  different  techniques  used.  Typically,  for  administrative 
convenience,  the  techniques  that  are  currently  being  used,  primar- 
ily in  the  private  sector,  tend  to  go  more  toward  block  allocation — 
and  tables  of  assignments  as  well  in  the  broadc£ist  area. 

We  believe  that  a  bit  more  engineering  effort,  although  adminis- 
tratively more  difficult,  can  shoehorn  or  combine  more  services  in 
an  area.  At  NTIA  we  do  things  such  as  resource  assessments, 
where  every  few  years  we  go  back  and  look  at  the  particular  bemd 
and  the  utUization  of  that  band.  We  go  out  with  measuring  vans 
and  sample  in  certain  areas  the  degree  of  utilization.  We  gather 
that  information  and  we  bring  it  to  the  forum  of  the  IRAC  and, 
where  necessary,  suggest  changes  in  the  utilization  of  such  bemds. 

System  review  processes  look  at  systems  when  they're  in  the 
conceptual  stage  and  as  they  go  beyond  the  conceptual  stage.  This 
allows  anticipation  of  the  kind  of  problems  that  might  arise.  Then 
you  don't  end  up  with  a  service  which  doesn't  fit — the  example  I 
gave  earlier  is  MDS.  Because  MDS  was  placed  in  a  particular  band, 
Euid  only  two  channels  could  be  allocated,  a  monopoly-like  service 
was  created.  Systems  reviews  would  raise  the  question  of  spectrum 
availability  at  an  earlier  stage. 

The  computer  techniques  that  we  use  take  into  account  terrain 
factors  and  would  allow  the  Commission  to  do  things  such  as 
implement  the  FM  directioned  proposals  that  NTIA  heis  put  for- 
ward. This  is  more  complicated  than  using  a  table  of  assignments, 
but  allows  many  more  assignments  to  be  made  within  a  given 
allocation. 
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Senator  Goldwatbr.  Would  you  tike  to  comment  on  that.  Dr. 
Cornell? 

Dr.  Cornell.  I  think  there  are  two  things  to  be  said.  I  think  a  lot 
of  what  Mr.  Bortz  has  said.  The  FCC  is  looking  very  hard  at 
various  petitions  that  NTIA  has  filed.  I  would  have  to  express 
reservations  about  putting  all  allocations  into  an  executive  branch 
agency.  I  think  it  does  raise  problems  Emd  I  think  it  does  particu- 
larly raise  the  concern,  certainly,  of  the  private  services  that  more 
of  the  spectrum  will  be  taken  by  defense  and  government  agencies 
and  less  would  be  available  to  private  services  then  is  now.  And  I 
think  that's  a  very  real  concern.  When  you  give  an  agency  that's  in 
charge  of  promoting  also  the  power  to  allocate  to  that  group  that  is 
promoting  and  to  other  groups  as  well,  you  reiise  some  questions 
about  how  objective  they  can  be  in  making  those  decisions. 

Senator  Goldwater.  That's  all  I  have,  Mr.  Chairman. 

Senator  Holungs.  Dr.  Cornell,  you  were  talking  about  the  fiill 
vedue,  that  section  106(c)  of  S.  611  not  reflect  the  fiill  value  of  the 
spectrum  used  by  the  broadcasters.  Can  you  elaborate  on  that? 

And  also.  Secretary  Bortz,  you  say  it  doesn't  reflect  the  full 
value.  Most  of  broEidcasting  says  it  goes  way  beyond  any  kind  of 
value  in  its  fullness.  Please  elaborate  on  that  point. 

Dr.  Cornell.  I  think  I  would  have  to  in  part  agree  with  what 
Paul  Bortz  said  about  the  television  versus  the  radio  fee.  I  think 
it's  very  hard  to  measure  the  full  fair  market  value  of  the  televi- 
sion spectrum,  because  there  are  just  a  lot  of  aspects.  As  I  say  in 
the  complete  statement,  broadcasting  is  different  from  all  the  other 
services  that  use  the  spectrum,  in  that  the  broadcast  itself  is  a 
public  good.  And  it's  just  a  very  hard  thing,  therefore,  to  measure 
the  vedue  to  society  of  spectrum  set  aside  for  radio  and  television 
broadcasting. 

I  certainly  think  that  you  should  try  to  pick  up  in  your  television 
fee  the  elements  that  might  go  into  making  the  value.  But  at  the 
present  time,  one  of  the  points  that — it  goes  back  to  something  you 
asked  me  earlier.  Senator,  if  I  may — one  of  the  problems  betund 
the  National  Spectrum  Commission  or  even  the  FCC  and  the  NTIA 
doing  it  right  now,  is  a  lack  of  data  on  what  the  actual  value  is. 
And  now  we're  talking  about  getting  some  ability  to  stftrt  putting 
in  market  mechanisms  that  generate  that  information. 

I  think  you  have  the  same  problems  that  you  faced  in  trying  to 
broaden  the  television  fee,  that  we  really  don't  have  a  very  good 
idea  of  what  the  veilue  is. 

Senator  Hollings.  Data  on  what  elements?  What  are  the  ele- 
ments that  you  would  seek  data? 

Dr.  Cornell.  If  there  were  wide  treinsferability,  the  prices,  sort 
of  like  ^e  recorder  of  deeds  in  a  town  collecting  the  selling  prices 
of  houses  in  various  neighborhoods.  Among  other  things,  that  tells 
the  zoning  commissioner  the  prices  of  land  are  way  out  of  whack, 
for  example,  in  one  zoning  area  from  another.  It  tells  you  that  you 
haven't  given  the  right  amount  of  land  to  one  use  versus  another, 
that  kind  of  information. 

(^  the  prices  at  which  licenses  Eire  trfinsferring,  information  on 
what  you  get  out  of  the  auction,  whether  oral  or  seated  bids,  will 
give  you  a  lot  of  information  about  the  value  in  a  particular 
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fore,  it's  spedfically  exempted  on  those  two  counts  from  the  provi- 
sions of  S.  611. 

I  think  I've  got  the  very  same  feeHng  that  Senator  Gotdwater  heis 
and  Secretary  Bortz  relative  to  the  scarcity.  I  do  differ  maybe  on 
that  fundamental  issue. 

We  had  Carl  Mclntire  testify  and  he  asked  where  did  you  get  the 
ether  from?  The  same  way  the  people  of  the  United  States  took 
over  the  land  area,  and  I  can  show  them  Indifuis  out  there  in 
Arizona  all  holed  up  in  a  compound  as  a  result. 

Senator  Goldwatkh.  They  own  30  percent  of  my  State. 

Senator  Holungs.  Right. 

Well,  for  good  or  bad,  we  also  took  over  their  ether,  and  I  don't 
know  whether  that  was  right,  but  I  know  the  generals  who  led  the 
charge  were  the  broadcast  indiistry. 

In  doing  this,  and  I'm  going  to  have  to  bring  up  all  those  histor- 
ies, and  no  one  would  suggest  that  we  withdraw  from  the  field; 
that  is,  the  people;  and  the  ether  belongs  to  the  people  of  the 
United  States.  No  one  is  suggesting  that  we  withdraw  and  just  let 
anybody  go  out  and  set  up  eui  antenna  and  start  jamming  in  one 
particular  area. 

But,  Dr.  Cornell,  looking  at  the  nonbroadcast  fees,  how  would 
you  value  them?  I  just  want  to  hear  your  reaction  in  euiswer  to  an 
evaluation,  such  as  Senator  Goldwater's  aviation  use.  Would  one 
user  pay  for  all  of  the  frequencies  he  can  use,  as  you  see  it,  or  not? 

Xir.  Cornell.  Well,  as  I  said  before,  we've  begun  to  really  try  to 
think  our  way  through  how  it  would  be  done,  and  I  think  that  we 
would  do  it  differently — I  haven't  looked  closely  at  aviation,  and  I 
do  reo^nize  the  safety  aspect.  For  example,  the  frequency  for 
distress  at  sea  for  international  distress  calls  would  be  free.  Nobody 
would  pay  for  it.  It  would  just  be  outside  of  any  allocation  or 
reallocation.  It  may  be  that  the  aviation  safety  use  of  frequency 
would  be  in  the  same  category. 

There  are  other  services  which  are  right  now  similar  to  aviation, 
for  which  I  think  you  would  in  essence  either  set  up  standards  and 
have  each  individual  user  pay,  because  we  wouldn't  be  forever 
letting  anybody  else  come  in  to  use  it,  which  would  not  give  it  emy 
value. 

Some  others,  like  citizens  band,  you'd  probably  have  to  treat  like 
a  national  park.  We'd  just  decree  that  that  spectrum  is  available 
for  anybody  who  has  the  equipment  to  go  on  it  the  same  way  we 
say  some  land  is  not  available  for  private  sale  and  purchase,  it's  a 
national  park. 

I  think  these  are  some  of  the  reasons.  Senator,  why  I  don't  think 
a  fee  can  be  done  in  360  days.  I  think  that  it  really  takes  some 
thinking  about  what  the  characteristics  of  different  services  are 
and  how  they  have  to  be  reflected  in  the  fee  schedule,  but  I  don't 
think  it's  em  undoable  task  at  all. 

Senator  Hollings.  Secretary  Bortz,  finally  how  would  you 
strengthen  spectnmi  fdlocation  practices  at  the  FCC? 

Mr.  Bortz.  We  have  suggest^  some  techniques  in  our  full  testi- 
mony that  we  think  are  desirable.  We  work  with  the  FCC  constant- 
ly along  that  line,  and  I'm  sure  their  engineers  believe  there  are 
some  things  we  can  do  to  strei^hen  our  spectrum  allocation.  We 
have  currently  some  intereigency  agreemente  with  the  FCC,  where- 
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with  respect  to  the  cost  of  collecting  the  fee,  administering  it,  find 
so  forth,  that  you  should  not  proceed  with  that. 

I  can  imagine  many  services  in  many  areas,  many  parts  of  the 
country,  where  the  scarcity  value  as  determined  by  any  of  these 
techniques  will  be  close  to  zero,  and  so  there  will  be,  for  many, 
many  uses,  no  fee.  It's  in  the  areas  where  there  is  tremendous 
demand,  much  more  demand  than  we  have  space,  that  we  have 
fees. 

Senator  Goldwater.  You're  talking,  then,  about  radio  broadcast- 
ing and  television? 

Mr.  BoRTZ.  I  think  that  that's  where  the  fees  will  be  highest.  I 
cem  imagine  some  of  the  land  mobile  services  in  which  there  might 
be  fees  of  some  significance.  Many  other  services  might  pay  fees — 
certainly  the  use  of  a  number  of  microwave  frequencies  in  the 
common  carrier  area,  satellites,  et  cetera.  But  when  you  begin  to 
talk  about  some  of  the  frequencies  that  you've  mentioned,  I  think 
that  we're  getting  down  to  scarcity  vedues  which  are  very  small,  if 
not  nonexistent. 

Senator  Goldwater.  I  think  your  mention  of  microwave  use 
points  up  one  of  the  problems  here.  Not  specifically  related  to 
microwave,  but  the  fact  that  we  now  have  constant  communication 
with  sateUitea.  Now,  the  United  States  doesn't  own  these.  Although 
it  can  be  argued  with — once  you  get  out  of  the  continental  United 
States,  the  American  people  have  nothing  to  do  with  frequencies. 

Yet,  frequencies  are  used  by  every  country  in  the  world.  They're 
bouncing  stuff  up  and  down  between  satellites  and  satellites  to 
Earth.  So  I  think  we  have  to  give  a  lot  of  thought  to  this  spectrum 
fee. 

I  happen  to  be  opposed  to  it  because  in  my  opinion  it's  just 
another  form  of  tfixation.  We  either  substitute  for  a  spectrum  fee  a 
higher  tfix  or  we  have  a  medium  workable  spectrum  fee,  paid  for 
by  those  people  who  financially  benefit  from  the  use  of  the  spec- 
trum. 

I've  had  some  research  done  on  this  from  the  constitutional 
standpoint.  There's  no  great  agreement  on  whether  or  not  we  own 
those  frequencies  up  there  as  individual  Americans  or  as  a  govern- 
ment. It's  something  that  we're  going  to  have  to  give  a  lot  of 
attention  to,  because  if  there's  any  one  place  in  the  writing  of  this 
legislation  that's  going  to  cause  a  little  trouble,  it'll  be  in  the  wide 
remge  of  spectrum  fees — the  suggestion  of  the  House,  that's  way  up 
here,  to  the  chairman's,  that's  way  down  here.  If  I  have  to  accept 
one,  I'd  rather  accept  the  one  at  the  level  that  would  be  commensu- 
rate with  the  needs  of  management,  not  how  much  you  can  get  out 
of. 

Mr.  BORTz.  Yes.  And  let  me  say,  though,  that  I  believe  that  in 
reality  none  of  the  bills  is  the  spectrum  management  etspect  very 
strong. 

Senator  Goldwater.  I  like  your  testimony.  I  like  your  idea  that 
if  we  can  write  legislation  that  can  overcome  some  of  the  fears  I 
have  of  the  Federal  Government's  entry  into  the  use  of  anything, 
it'll  be  a  different  thing. 

Senator  Holungs.  Let  me  at  this  point  emphasize  that  of  course 
when  you  get  to  600  and  some  odd  frequencies  of  aircraft,  aircraft 
are  public  safety  and  subject  to  international  treaties  and,  there- 
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Is  it  the  purpose  of  the  fee  to  recapture  part  of  the  costs  of 
administering  the  service?  That,  to  us,  seems  to  be  a  far  more 
reasonable  approach,  and  that  is  the  approach  that  the  FXX)  took 
in  the  past. 

While  the  particular  methods  of  the  Commission  were  found  to 
be  unlawful,  the  courts  did  not,  as  I  understand  those  decisions, 
hold  the  basic  idea  of  a  processing  fee  or  cost  recovery  fee  is  illegal 
in  itself.  It  seems  to  me  that  that  is  a  more  desirable  approach. 

I  suggest  that  a  look  be  taken  at  the  fee  structure  that  was  in 
existence;  read  the  court  decisions;  try  to  figure  out  where  it  fell 
apart,  and  then  build  on  that. 

One  of  the  problems  that  the  amateurs  have  is  the  paying  of  fees 
as  we  did  in  the  past  into  the  Treasury  which  had  no  relationship 
between  the  cost  of  administering  the  Eimateur  service,  the  process- 
ing of  applications,  the  monitoring,  the  policing,  and  so  forth,  and 
the  amount  of  money  collected.  We  don  t  believe  that  fees  should 
be  just  a  revenue  producing  source  in  itself 

I  did  express  the  view  in  my  statement  that  the  spectrum  is  a 
worldwide  thing.  It's  throughout  the  universe.  It  isn't  limited  to 
national  boundaries  or  continental  boundaries  or  any  artificial 
boundanes  at  all.  Then  what  happens  if  we  have  a  shared  frequen- 
cy that,  for  example,  Brazil  uses  for  mobile  purposes  in  its  country 
for  which  it  charges  a  fee,  and  then  its  users  say,  well,  we're 
entitled  to  the  use  of  this  frequency,  and  then  the  United  States 
impoees  a  fee  for  the  use  of  the  same  frequency  up  here  and  the 
propagation  characteristics  are  such  that  one  station  interferes 
with  uie  other  and  renders  the  use  of  the  frequency  far  less  effec- 
tive? 

We  think  there  are  very  practical  considerations  in  the  fee  ap- 
proach when  we  talk  about  spectrum  fees. 

liie  other  subject  that  we're  very  much  interested  in  and  support 
is  the  proposal  of  both  bills  to  increase  the  license  terms  of  radio 
stations.  At  the  present  time  the  Communications  Act  limits  a 
license  term  to  5  years,  with  a  limitation  of  3  years  for  broadcast- 
ing. We  see  no  reason  why  that  term  should  not  be  increfised  to  at 
least  10  years  and  perhaps  even  longer  for  services  and  users  who 
do  not  have  to  answer  to  some  public  interest,  public  service  stand- 
ard, aa  the  broadcasters  are  expected  to  do. 

The  processing  of  renewal  applications  in  the  amateur  service 
and  in  many  of  the  other  services  is  a  routine  matter.  All  the  FCC 
does— the  application  form  comes  in;  it's  stamped  "received";  and 
it's  put  through  data  processing  equipment,  and  then  out  comes  a 
new  license.  No  other  check  is  ever  made.  We  think  that's  a  useless 
task,  and  that  probably  the  most  important  goal  would  be  that,  as 
the  result  of  periodic  renewals,  people  who  have  died  or  who  have 
loet  interest,  will  be  deleted.  'The  lO-year  term  is  still  the  best 
compromise. 

The  real  purpose  of  my  requesting  to  appear  before  your  subcom- 
mittee is  to  ask  your  assistance  in  a  numoer  of  minor  amendments 
to  tjie  Communications  Act,  the  present  act,  which  would  signifi- 
cantly improve  the  efficiency  of  operation  of  the  Commission  as  far 
as  the  amateur  service  is  concerned. 

The  amateur  service  is  a  nonprofit  organization.  By  its  very 
nature,  it's  a  noncommercial  service.  There  are  now  approximately 
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375,000  licensed  amateurs  in  the  United  States,  and  approximately 
30,000  applications  Eire  received  each  month  for  either  new  or 
upgraded  licenses. 

A  substantial  percentage  of  those  applications  require  the  admin- 
istration of  examinations,  by  which  the  amateur  candidate — appli- 
cant— demonstrates  his  knowledge  of  radio  theory,  radio  law,  and 
operating  practices.  It  helps  to  make  the  amateur  service  perhaps 
the  less  policed  and  the  less  problem  creating  service  of  any  the 
FCC  administers. 

Under  the  guise  of  the  regulation  euid  primarily  because  of  lack 
of  funds  in  view  of  the  ever  increasing  number  of  eunateurs  and 
applicfints,  the  Commission  has  had  to  engage  in  certain  activities 
which  have  had  the  impact  of  weakening  in  the  long  run,  as  well 
as  immediately,  the  quality  and  structure  and  the  viability  of  tl^ 
amateur  service.  If  this  continues,  the  ability  of  the  amateur  serv- 
ice to  serve  its  basic  objectives,  which  are  very  well  set  forth  in 
section  97.1  of  the  Commission's  rules,  and  which,  incidentally,  is 
quoted  in  my  statement,  will  be  very  much  weakened  and  perhaps 
completely  negated.  The  amateurs  for  many  years,  for  more  than 
40  years,  have  supplied  to  the  Commission  voluntary  examiners  to 
conduct  various  classes  of  exEiminations.  At  the  present  time,  all 
novice  examinations — the  lowest  class  of  amateur  radio  license — 
are  administered  by  amateurs,  who  certify  the  results  and  forward 
the  papers  on  to  the  Commission;  however,  the  volunteer  examin- 
ers are  not  able  to  issue  even  a  temporary  authorization  for  the 
successful  applicant  to  start  operating  an  amateur  station  almost 
immediately. 

At  the  present  time,  there's  a  wait  of  anywhere  from  6  weeks  to 
several  months  before  the  license  is  issued,  and  during  this  period, 
the  applicant — the  one  who  successfully  passed  the  exam — has  his 
equipment  ready.  He's  already  raring  to  get  on  the  air  and  start 
t^lung  like  other  amateurs,  and  he  can't  do  it.  As  a  result,  he  loses 
interest.  The  end  result  is  that  a  substantial  percentage  of  those 
who  actually  pass  the  examination  and  demonstrate  their  knowl- 
edge and  interest  in  amateur  radio  let  it  drop  right  there  because 
of  the  Commission's  inability  to  hemdle  the  applications  promptly. 

We  would  ask  for  an  amendment  to  the  act  which  would  permit 
the  examining  officials  or  amateurs  to  issue  a  temporary  authoriza- 
tion, but  not  a  license,  for  a  period  to  operate  for  maybe  30  to  60 
days,  pending  the  Commission's  final  processing  of  the  application 
and  issuing  a  call  sign.  The  Commission  is  currently  using  a  simi- 
lar process  in  CB  licensing  whereby  the  call  sign  used  by  the  CB 
station  is  the  ZIP  code  of  the  applicant.  You  buy  a  CB  set  now,  you 
fill  out  a  little  card,  mail  it  into  the  Commission,  you  start  operat> 
ing  immediately  before  the  Commission  processes  that  application. 
We  don't  know  why  that  can't  be  done  in  the  amateur's  case  and 
recommend  that  such  a  procedure  be  followed. 

Another  thing  that's  resilly  hit  the  amateurs,  and  that  is  becom- 
ing increasingly  apparent  was  a  bad  blow,  was  the  elimination  of 
certain  classes  of  amateur  station  licenses.  Traditionally,  almost 
from  the  very  outset  of  amateur  radio,  we've  had,  for  example,  club 
station  licenses.  We've  had  university  station  licenses.  After  World 
War  II,  as  a  result  of  the  experience  with  amateur  stations  and 
civil  d^ense  activities  during  the  war,  the  FCC  organized  the  Radio 
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Amateur  Civil  Emergency  Service,  commonly  known  as  RACES. 
That  service  is  a  voluntary  organization  in  cooperation  with  civil 
defense  and  public  safety  officials  around  the  country  to  provide 
service  in  times  of  disaster.  It's  provided  innumerable  services  in 
times  of  earthquakes,  forest  fires,  and  tornados.  The  most  recent 
severe  case  and  example  is  in  Wichita  Falls,  Tex.  That  was  the 
tornado  of  a  few  weeks  ago. 

The  secret  of  the  amateurs  success  is  to  have  separate  licenses 
and  call  signs  for  the  stations  operating  in  RACES.  Under  the 
Commission  s  proposals,  the  separate  call  signs  and  separate  li- 
censes would  be  eliminated. 

We  tried  to  find  out  from  the  Commission  why  they  proposed  to 
eliminate  RACES,  why  they  had  eliminated  repeater  station  li- 
censes and  special  event  station  licenses  like  NN3SI,  the  Smithso- 
nian Institute  station.  The  only  answer  we  get  is  "budgetary  limita- 
tions; we  don't   have  the   personnel;  we  don't   have  the  funds". 

The  number  of  amateurs  and  the  number  of  licensees  of  these 
more  than  routine  categories  is  only  around  1  percent  of  the  total 
number  of  amateurs.  We  have  in  the  amateur  ranks  hundreds  of 
computer  experts,  fellows  who  would  love  to  take  even  their  home 
computers  and  set  up  in  a  very  short  order  programs  which  would 
handle  the  processing  of  all  such  applications  and  call  sign  assign- 
ments, subject  to  confirmation  by  the  Commission.  The  American 
Radio  Relay  League  might  be  in  a  position  to  provide  some  serv- 
ices. Yet  the  FCC  says  "we  can't  contract  for  volunteer  services. 
We  can't  contract  for  outside  services  using  the  procedures  we  have 
now.  They're  too  cumbersome." 

We  would  ask  that  an  amendment  be  adopted  to  the  Communica- 
tions Act,  and  we've  suggested  the  language  in  my  statement 
which  would  authorize  the  Commission  to  contract  on  an  easy, 
quick,  and  nomineil  basis  for  these  services  to  preserve  the  public 
interest  activities — the  real  service  to  the  public  of  the  amateur 
radio  service — which  otherwise  will  be  lost. 

We  can  understand  the  Commission's  problem  with  lack  of  funds. 
We  wish  we  knew  some  way  to  get  more  money,  but  that's  up  to 
you  people  up  here.  We  don't  participate  in  the  appropriations 
hearings,  as  you  well  know.  So  those  are  things  that  we  would 
hopefully  wish  that  your  committee — even  though  you  don't  report 
out  favorably  S,  611  or  S.  622,  at  least  in  their  present  form — you 
could  report  out  some  suggested  minor  amendments  to  the  act 
which  would  be  noncontroversial,  which  we  could  have  adopted  in 
a  relatively  short  time. 

We  have  submitted  similar  proposals  to  the  House,  and  they 
have  been  accepted  rather  favorably  by  the  staffs,  at  least. 

That,  sir,  is  the  main  purpose  of  my  statement  and  the  scope  of 
it. 

I  have  commented  on  the  continued  desirability,  in  our  view,  to 
have  some  legislation  on  the  susceptibility  of  home  entertainment 
and  other  devices  to  unwanted  electromagnetic  radiation. 

We  think  that  the  time  has  come  for  legislation,  such  was  pro- 
posed in  S.  S64.  I  heard  the  discussion  this  morning,  and  Mr.  Day's 
explanation.  I  have  heard  the  explanations  before,  and  I  must  say 
that  we  have  not  seen  any  real  concrete  signs  at  the  American 
Radio  Relay  League,  or  any  amateur  body,  of  concrete  fixes  or 
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improvements  being  made  in  television  receivers,  hi-n  amplifiers, 
electronic  organs,  you  name  it, 

I  subscribe  to  and  read,  somewhat  superficially  at  times,  practi- 
cally edl  of  the  periodicals  and  magazines  devoted  to  electronics, 
particularly  consumer  oriented.  I  have  yet  to  see  an  article  in  any 
of  them,  since  the  hearings  of  this  subcommittee  last  September  on 
S.  864,  reporting  on  what  a  single  manufacturer  has  done  to  incor- 
porate fixes  or  filters,  shielding,  and  other  devices  in  their  prod- 
ucts. 

I  have  yet  to  see  an  advertisement  to  this  effect. 

Nevertheless,  in  Canada,  we  do  know  that  the  Department  of 
Communications  has  been  able  to  bring  out  some  general  guide- 
lines which  aren't  too  rigid,  which  are  apparently  proving  effective. 
And  we  do  know  that  it's  possible  to  put  out  pubUcatiODS  which 
would  be  helpful  to  the  public. 

Mr.  Day  refers  to  the  FCC  publication  which  came  out  last  fall 
on  interference,  which  is  an  excellent  booklet.  And  it  was  pointed 
out  in  your  hesirings  last  September  that  it  is  merely  an  update 
with  color  of  a  book  that  the  American  Radio  Relay  League  pubn 
lished  more  than  20  years  ago. 

These  things  are  known,  Euid  something  can  be  done.  And  we 
think  the  time  has  come  to  give  people  some  relief.  The  opponents 
talk  about  the  tremendous  costs  to  the  consumer  for  devices  and 
circuits  which  are  unnecessary  in  most  instances.  The  cost  we're 
talking  about  Lb  pennies,  at  the  most,  for  a  $500  set. 

We  submit  that  that  is  not  an  unreeisonable  or  unnecessary 
burden  upon  the  consumer. 

Thank  you  very  much. 

[The  statement  follows:] 

Statkmbnt  of  Robert  M.  Booth,  Js, 

The  American  Radio  Relay  League  is  a  nationwide  and  binational  non-profit 
organization  of  amateur  radio  operators  of  the  United  States  and  Canada,  with  a 
membership  in  excess  of  166,000.  It  also  is  the  headquarters  organization  of  the 
International  Amateur  Radio  Union,  which  consists  of  the  national  amateur  radio 
societies  of  slightly  more  than  100  nations  around  the  world. 

I  have  served  as  General  Counsel  of  the  League  for  almost  eighteen  years,  have 
been  a  licensed  and  active  amateur  radio  operator  for  more  than  fiftv  years,  am  a 
registered  professional  engineer,  and  have  been  actively  engaged  in  the  practice  of 
communications  law  before  the  Federal  Communications  Conuniasion  for  almost 
thirty-five  years. 

The  League  has  participated  in  manv  hearings  held  by  Senate  and  House  Subcom- 
mittees considering  radio  and  related  legialation  over  a  period  of  almost  sixty  years. 
The  most  recent  appearance  before  a  Congressional  Committee  was  ten  days  ago 
when  I  appeared  before  the  Subcommittee  on  Communications  of  the  Committee  on 
Interstate  and  Foreign  Commerce  of  the  House  of  Representatives  to  testify  on  H.R. 
3333,  the  proposed  rewrite  of  the  Communications  Act  of  1934.  The  League's  most 
recent  appearance  before  this  Subcommittee  was  by  League  President  Hariv  J. 
Dannals  in  September  of  1978  in  support  of  the  objectives  of  S.  S64,  introduced  by 
Senator  Goldwater.  Many  of  the  League's  suggestions  and  recommendations  have 
been  incorporated  from  time  to  time  into  the  Radio  Act  of  1927  and  the  Communica- 
tions Act  of  1934. 

The  contributions  of  amateur  radio  operators  to  preservation  of  life  and  property 
over  the  years  is  so  well  known  as  to  not  require  repeating.  Seldom  does  a  day  pass 
that  Lea^e  Headquarters  at  Newington.  Connecticut,  does  not  learn  of  another 
instance  in  which  a  life  has  been  saved  as  a  result  of  communications  available  only 
by  amateur  radio. 

There  appears  to  be  little  in  either  S,  611  or  S.  622  of  direct  interest  to  radio 
amateurs  other  than  the  sections  relating  to  fees  and  license  terms.  In  addition  to 
commenting  upon  those  matters,  I  should  like  to  offer  several  constructive  iiumia 
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tions  for  amendments  of  the  present  Act  which,  if  adopted,  will  improve  tl 
ey  of  operation  of  the  Federal  Communications  Commission. 


S.  611  provides,  in  proposed  Section  106(bXl).  that  the  Commission  shall  "establish 
schedules  for  public  resource  fees  to  be  collected  from  licenBcee  engaged  in  the 
commercial  utilization  of  the  electromagnetic  frequency  spectrum  for  non-broadcast 
purposes,"  and  that  "[sjueh  fees  shall  reasonably  reflect  the  true  value  of  the  license 
issued  to  each  licensee."  It  is  not  clear  whether  non-profit  licensees,  such  as  radio 
amateurs,  would  be  subjected  to  or  exempted  from  fees. 

In  S.  622,  proposed  Section  6(a)  directs  the  Commission  to  "impose  a  fee  on  any 
person  regulated  under  this  Act"  and.  in  Section  602(b),  grants  the  Commission 
authority  to  waive  the  fee  "(2)  for  non-commercial  users  of  the  spectrum,  if  the 
Commission  determines  that  such  waiver  is  in  the  public  interest." 

It  appears  that  the  intent  in  each  instance  is  that  fees  not  be  imposed  upon 
amateur  radio  applicants,  licensees,  or  operators.  There  appears  te  be  no  reason 
why  such  an  intent  should  not  be  clearly  stated  in  the  form  of  a  specific  exemption 
for  the  Amateur  Radio  Service  as  well  as  for  other  non-commercial  and  government 
applicants  and  licensees,  A  specific  exemption  for  all  amateur  applicants,  licensees 
and  operaters  is  requested. 

In  testimony  before  the  House  Subcommittee  in  September  of  1978  on  H.R.  13015 
and  again  ten  days  ago  on  H.R.  3333,  the  League's  spoltesman  stated  as  follows: 

"The  imposition  of  a  spectrum  fee  gives  the  League  some  concern.  The  radio 
spectrum  is  not  the  property  of  the  United  States  Government  or  any  other  govern- 
ment or  combination  of  governments.  It  is  as  extensive  as  our  universe,  as  recently 
demonstrated  by  transmission  of  pictures  and  telemetry  from  the  moon.  Jupiter, 
Mars  and  even  farther  in  outer  space.  Most  of  the  frequencies  are  assigned  on  a 
worldwide  basis  [and  many  are  shared  by  stations  of  different  services  licensed  by 
other  govemmente]  and  the  League  respectfully  suggests  that  further  study  be 
given  te  this  proposal." 

The  comment  is  equally  pertinent  te  a  frequency  use  fee.  If  the  Commission  is  to 
be  directed  to  reestablish  a  fee  s^tem,  it  appears  desirable  that  any  and  all  fees  be 
based  upon  the  cost  of  processing  applications  and  administering  the  particular 


of  several  ways  to  reduce  the  worldoad  of  the  Commission's  staff,  and  have  r 
mended  that  the  present  five-year  limit  be  extended  to  at  least  ten  years. 

The  League  is  pleased  to  note  that  both  bills  contain  such  provisions.  Even  should 
other  portions  of  the  bills  not  be  adopted,  an  amendment  of  Section  307(d)  of  the 
present  Act  should  be  adopted  without  delay  to  substitute  "ten  years"  for  "five 
years". 


Earlier  I  noted  that  the  League  would  like  to  offer  several  c  _. 

tions  for  amendments  to  the  present  Act  not  contained  in  either  S.  611  or  S.  622 
which,  if  adopted,  will  improve  the  efficiency  of  the  Commission's  administration  of 
the  Amateur  Radio  Service. 

Approximately  375,000  amateur  licenses  are  outstending.  Approximately  30,000 
applications  are  received  and  must  be  processed  each  month.  Many  of  the  applica- 
tions, such  as  renewal  of  license,  are  routine  and  easily  processed.  More  than  half 
are  for  operator's  license  for  which  the  applicant  must  pass  an  examination  demon- 
strating his  knowledge  of  radio  theory,  practice,  r^ulations,  operating  procedures, 
and  last,  but  not  least,  the  Morse  Code,  As  the  direct  result  of  the  licensing 
requirements,  the  Amateur  Radio  Service  traditionally  has  been  largely  self  regulat- 
ing and  self  policing.  In  one  Annual  Report  to  Congress  after  another,  the  (Commis- 
sion has  noted  the  lack  of  necessity  for  any  substantial  amount  of  time  and  effort  to 
be  devoted  to  monitoring  and  policing  the  Amateur  Radio  Service. 

With  the  guise  of  deregulation  and  with  the  explanation  of  budgetery  limitations, 
the  Ckimmission  recently  has  undertaken  a  number  of  actions  which  will  have 
substantial  adverse  ana  lasting  effect  upon  the  Amateur  Radio  Service  in  the 
coming  years.  1116  League  is  fearful  that  the  service  will  degenerate  to  the  point 
wlMre  its  ability  to  achieve  the  basis  and  purposes  of  the  Amateur  Radio  Service,  as 
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set  forth  in  Section  97. 1  of  the  Commission's  Rules,  may  be  lt»t.  That  section 
provides  eis  follows: 

The  rules  and  regulations  in  this  part  are  designed  to  provide  an  amateur  radio 
service  having  a  fundamental  purpose  as  exprMsed  in  the  following  principles: 

(a)  Recognition  and  enhancement  of  the  value  of  the  amateur  service  to  the  public 
as  a  voluntary  noncommercial  communication  service,  particularly  with  respect  to 
providing  emer^ncy  conimunications. 

(b)  Continuation  and  extension  of  the  amateur's  proven  ability  to  contribute  to  the 
advancement  of  the  radio  art. 

(c)  Encouragement  and  improvement  of  the  amateur  radio  service  through  rules 
which  provide  for  advancing  skills  in  both  the  communication  and  technic^  phases 
of  the  art. 

(d)  Expansion  of  the  existing  reservoir  within  the  amateur  radio  service  of  trained 
operators,  technicians  and  electronics  experts. 

(e)  Continuation  and  extension  of  the  amateur's  unique  ability  to  enhance  inter- 
national good  will. 

The  problem  arises  from  lack  of  funds  for  processing  applications  and  administer- 
ing the  Amateur  Radio  Service,  With  the  number  of  amateurs  in  the  United  States 
increasing  approximately  15  percent  each  year,  the  problems  will  become  increas- 
ingly acute  unless  some  relief  is  provided  to  the  Commission. 

The  Commission's  answer  to  the  ever-increasing  number  of  amateur  applicants 
and  licensees  has  been  to  call  upon  data  processing  techniques  and  systems.  The 
benefits  derived  from  data  processing  are  well  known.  Unfortunately,  there  are 
instances  in  which  the  user  can  become  a  slave  of  the  data  processing  system  rather 
than  its  master.  That  is  what  is  happening  at  the  CommisBion  witri  the  Amateur 
Radio  Service. 

An  illustration  of  the  problems  is  action  taken  by  the  Com  mission  in  the  last  two 
years  in  Docket  21135,  a  rule  making  proceeding  looking  toward  simplification  of 
the  licensing  and  call  sign  assignment  systems  for  stations  in  the  Amateur  Radio 


tions  Commission,  has  issued  separate  licenses,  and  in  many  instances,  distinctive 
caJI  signs  to  amateur  stations  located  in  or  associated  with  universities,  colleges, 
high  schools  and  other  educational  institutions. 

As  a  result  of  experience  gained  during  World  War  II,  the  Commission  established 
the  Radio  Amateur  Civil  Emergency  Service,  more  commonly  known  as  RACES,  for 
the  express  purpose  of  providing  communications  in  times  of  disaster.  One  of  the 
essential  elements  of  RACBIS  has  been  separate  licenses  and  distinctive  call  signs  for 
each  of  the  stations  so  that  every  operator  will  be  able  to  quickly  identify  a  calling 
or  working  station. 

Senator  Goldwater  knows  far  better  than  1  the  importance  of  Militai^  Recreation 
Stations  operated  by  amateurs  on  bases  anid  on  ships  of  the  Ajrmed  Forces  through- 
out the  world  in  maintaining  morale  and  in  providing  communications  in  times  of 
emergency. 

The  Commission  already  has  cut  back  on  its  amateur  station  licensing  activities 
by  discontinuing  separate  licenses  for  repeater  and  secondary,  or  second,  station 
licenses,  and  by  discontinuing  the  issuance  and  renewal  of  distinctive  call  signs  for 
repeater  and  special  event  station  licenses.  An  example  of  a  Special  Event  Station  is 
the  station  at  the  Smithsonian  Institute  which  has  the  call  sign  NN3SI. 

Unfortunately,  under  the  guise  of  deregulation,  the  Commission  has  proposed,  in 
rule  making  Docket  21135.  to  discontinue  the  issuance  of  separate  license  for  all 
club,  military  and  RACES  stations.  The  League  expects  an  order  finalizing  tjie 
proposals  by  early  fall  of  this  year. 

The  discontinuance  of  distinctive  call  signs  for  repeaters  has  lessened  to  some 
extent  the  ability  of  amateurs  to  provide  communication  service  in  times  of  emei> 
gencies.  The  last  ten  or  twelve  years  have  seen  an  explosive  growth  of  the  number 
of  low-powered  amateur  stations  operating  in  automobiles  ana  with  complete  hand- 
held stations  on  VHF  and  UHF  amateur  freauenciea.  These  operations  have  been 
made  possible  by  the  use  of  repeater  stations  located  at  some  high  elevation  which 
receive  and  automatically  retransmit  signals  to  and  from  the  low-powered  mobile 
and  hand-held  stations.  It  is  now  possible  to  drive  across  the  United  States  and  be  in 
communication  with  other  amateurs  through  a  VHF  repeater  almost  every  mile  of 
the  way.  Should  an  accident  occur,  an  amateur  so  equipped  can  summon  emergency 
and  life-saving  assistance  without  even  having  to  search  for  and  stop  at  a  telephone. 

One  of  the  reasons  repeaters  have  been  so  effective  in  the  saving  of  lives  and 
property  has  been  the  assignment  to  them  of  separate  licenses  and  distinctive  call 
signs.  "The  assignment  of  separate  licenses  places  a  responsibili^  for  the  technical 
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.e  station  upon  the  owner  where  it  belongs  and  not  upon  the  caauaJ  or 

t  user.  The  assignnient  of  distinctive  caJI  signs  made  possibfe  the  publication 
ui  nuLion-wide  directories  of  repeaters  which  are  invaluable  both  in  times  of  emer- 
gency and  to  the  traveling  amateur.  I  have  here  several  copies  of  the  latest  Repeat- 
er Directory  published  by  the  League. 

The  Commission's  explanation  for  discontinuing  repeater,  secondary  and  special 
event  station  licenses  and  for  proposing  to  discontmue  club,  military  recreation  and 
RACES  licenses  is  that  such  applications  cannot  be  handled  by  its  present  data 
processing  equipment  and  that  it  does  not  have  the  manpower  to  process  such 
applications  by  hand  because  of  budgetary  limitations. 

The  number  of  such  applications  is  little  more  than  one  percent  of  all  amateur 
applicaiions.  Some  way  should  be  found  to  continue  these  extremely  valuable  serv- 
ices. The  answer  is  simple,  at  least  to  the  League. 


the  last  few  years  to  expand  the  use  of 
grade  examination  papers  and  process  appli- 
"  '     to  design  a  procedure  which 


The  League  has  offered  several  t 
volunteers  to  administer  examinati      .  „  .  . 
cations  at  no  charge  to  the  Commission.  It  is  feasible  t 

will  be  reasonably  free  of  abuse.  Each  time  the  offer  has  been  rejected  as  being 
prohibited  by  'SI  O.S.C.  665a>)  H.R.  3333  now  before  the  House  Subcommittee  would 
give  the  Commission,  in  Section  242(b)(7),  authority  "to  accept  giffs  and  voluntary 
and  uncompensated  services,  notwithstanding  the  provisions  of  Section  3679  of  the 
Revised  Statutes  131  USC  665(b))".  The  League  strongly  recommends  such  an 
amendment  to  the  present  Communications  Act. 

A  second  part  of  the  League's  volunteer  assistance  proposal  is  that  the  volunteers 
have  authority  to  issue  temporary  authorizations,  but  not  licenses,  to  qualified 
applicants.  League  President  E)annals  submitted  the  following  explanation  in  a 
statement  submitted  to  the  House  Subcommittee  in  its  hearing  last  September  on 
H.R.  13015: 

"The  reason  authority  to  issue  'temporary  authorizations,  but  not  licenses,'  is 
suggested  is  to  permit  complete  implementation  of  the  'instant  upgrading'  program 
recently  adopt»l  by  the  Commission.  Under  that   program  an  amateur  who  has 

Cassed  an  examination  administered  bv  a  Commission  employee  to  upgrade  to  a 
igher  class  of  operator  license  with  aaditional  operating  privileges  need  not  wait 
several  weeks  and  often  longer  for  receipt  of  an  amended  or  new  license  t>efore 
operating  with  the  new  and  additional  privileges. 

"  'Instant  upgrading'  has  been  one  of  the  most  practical  and  popular  procedural 
changes  adopted  by  the  Commission  in  recent  years.  Unfortunately,  'instant  upgrad- 
ing' IB  unavailable  to  the  Novice  Class,  which  is  the  lowest  and  usually  entry  class 
to  Amateur  Radio.  The  dropout  rate  of  Novice  Class,  which  ie  the  lowest  and 
usually  entry  class  to  Amateur  Radio.  The  dropout  rate  of  Novice  Class  licensees 
has  been  substantial,  because  they  must  wait  several  weeks  after  having  taken  the 
examination  to  learn  the  results  and.  if  successful,  to  obtain  a  license.  Investigation 
has  disclosed  that  one  of  the  causes  of  the  high  dropout  rate  has  been  lose  of 
interest  and  momentum  during  the  several  weeks  between  taking  the  examination 
and  receiving  the  license.  By  authorisiing  'the  issuance  of  temporary  authorizations, 
but  not  licenses',  by  the  volunteers  who  administer  the  Novice  examinations,  the 
delays  in  obtaining  permission  to  operate  will  be  eliminated.  In  addition,  the  issu- 
ance of  temporary  authorizations,  but  not  licenses,  is  consistent  with  the  provisions 
of  the  Administrative  Procedure  and  Judicials  Review  Act.  5  U.S.C.  555.  et  seq." 
The  number  of  applications  received  and  processed  by  the  Commission's  Private 
Radio  Bureau  has  continued  to  increase  significantly  in  the  nine  months  since  that 
testimony  was  submitted.  The  ever-increasing  workload,  coupled  with  the  restraints 
placed  upon  the  Commission's  budget  by  Congress,  makes  even  more  imperative  the 
granting  of  authority  to  issue  "temporary  authorizations,  but  not  licenses"  to  ama- 
teurs who  have  passed  an  examination  administered  by  a  volunteer  examiner. 
The  League  su^esls  that  the  present  Act  be  amended  to  incorporate  the  follow- 
ing in  Section  4:  Have  authority  to  delegate  to  qualified  persons,  by  contract  or 
otherwise,  the  preparation  and  administration  of  examinations  for  amateur  radio 
operator  licenses  and  the  issuance  of  temporary  authorizations,  but  not  licenses,  to 
qualified  applicants. 


The  contracting  for  services  appears  to  be  a  reasonable  alternative  to  the  use  of 
volun[«erB  to  process  applications  and  perform  other  duties  such  as  those  discussed 
above.  Commission  personnel  leave  expressed  doubt  as  to  the  Commission's  authori- 
ty to  contract  for  such  services,  and  H.R.  3333  now  before  the  House  Subcommittee 
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Bet  forth  in  Section  97.1  of  the  Commission's  Rules,  may  be  lost.  That  section 
provides  as  follows: 

The  rules  and  regulations  in  this  part  are  designed  to  provide  an  amateur  radio 
service  having  a  fundamental  purpose  as  exprMsed  in  the  following  principles: 

(a)  Recognition  and  enhancement  of  the  value  of  the  amateur  service  to  the  public 
as  a  voluntary  noncommercial  communication  service,  particularly  with  respect  to 
providing  emergency  communications. 

(bj  Continuation  and  extension  of  the  amateur's  proven  ability  to  contribute  to  the 
advancement  of  the  radio  art. 

(c)  Encouragement  and  improvement  of  the  amateur  radio  service  through  rules 
which  provide  for  advancing  skills  In  both  the  communication  and  technical  phases 
of  the  art. 

(d)  Expansion  of  the  existing  reservoir  within  the  amateur  radio  service  of  trained 
operators,  technicians  and  electronics  experts. 

le)  Continuation  and  extension  of  the  amateur's  unique  ability  to  enhance  inter- 
national good  will. 

Ttte  problem  arises  from  lack  of  funds  for  processing  applications  and  administer- 
ing the  Amateur  Radio  Service.  With  the  number  of  amateurs  in  the  United  States 
increasing  approximately  15  percent  each  year,  the  problems  will  become  increas- 
ingly acute  unless  some  relief  is  provided  to  the  Commission. 

The  Commission's  answer  to  the  ever-increasing  number  of  amateur  applicants 
and  licensees  has  been  to  call  upon  data  processing  techniques  and  systems.  The 
benefits  derived  from  data  processing  are  well  known.  Unfortunately,  there  are 
instances  in  which  the  user  can  become  a  slave  of  the  data  processing  system  rather 
than  its  master.  That  is  what  is  happening  at  the  Commission  with  the  Amateur 
Radio  Service, 

An  illustration  of  the  problems  is  action  taken  by  the  Commission  in  the  last  two 
years  in  Docket  21135,  a  rule  making  proceeding  looking  toward  simplification  of 
the  licensing  and  call  sign  assignment  systems  for  stations  in  the  Amateur  Radio 
Service. 

For  more  than  fifty  years,  the  regulatory  agency,  llret  the  Department  of  Com- 
merce, then  the  Federal  Radio  Commission,  and  finally  the  Federal  Communica- 
tions Commission,  has  issued  separate  licenses,  and  in  many  instances,  distinctive 
call  signs  to  amateur  stations  located  in  or  associated  with  universities,  colleges, 
high  schools  and  other  educational  institutions. 

As  a  result  of  experience  gained  during  World  War  II,  the  Commission  established 
the  Radio  Amateur  Civil  Emergency  Service,  more  commonly  known  as  RACES,  for 
the  express  purpose  of  providing  communications  in  times  of  disaster.  One  of  the 
essential  elements  of  RACES  has  been  separate  licenses  and  distinctive  call  signs  for 
each  of  the  stations  so  that  every  operator  will  be  able  to  quickly  identify  a  coUiog 
or  working  station. 

Senator  Goldwater  knows  far  better  than  I  the  importance  of  Military  Recr«atioa 
Stations  operated  by  amateurs  on  bases  amd  on  ships  of  the  Armed  Forces  throu^- 
out  the  world  in  maintaining  morale  and  in  providing  communications  in  times  of 
emergency. 

The  Commission  already  has  cut  back  on  its  amateur  station  licensing  activities 
by  discontinuing  separate  licenses  for  repeater  and  secondary,  or  second,  station 
licenses,  and  by  discontinuing  the  issuance  and  renewal  of  distinctive  call  signs  for 
repeater  and  special  event  station  licenses.  An  example  of  a  Special  Event  Station  is 
the  station  at  the  Smithsonian  Institute  which  has  the  call  sign  NN3SI. 

Unfortunately,  under  the  guise  of  deregulation,  the  Commission  has  proposed,  in 
rule  making  Docket  211^5,  to  discontinue  the  issuance  of  separate  license  for  all 
club,  military  and  RACES  stations.  The  League  expects  an  order  finalizing  the 
proposals  by  early  fall  of  this  ^ear. 

"rhe  discontinuance  of  distinctive  call  signs  for  repeaters  has  lessened  to  aotae 
extent  the  ability  of  amateurs  to  provide  communication  service  in  times  of  emei^ 
gencies.  The  last  ten  or  twelve  years  have  seen  an  explosive  growth  of  the  number 
of  low-powered  amateur  stations  operating  in  automobiles  and  with  complete  hand- 
held stations  on  VHF  and  UKF  amateur  freouencies.  These  operatioiu  have  been 
made  possible  by  the  use  of  repealer  stations  located  at  some  high  elevation  which 
receive  and  automatically  retransmit  signals  to  and  from  the  tow-powered  mobile 
and  hand-held  stations.  It  is  now  possible  to  drive  across  the  United  States  and  be  in 
communication  with  other  amateurs  through  a  VHF  repeater  almost  every  mile  of 
the  way.  Should  an  accident  occur,  an  amateur  so  equipped  can  summon  emergency 
and  life-saving  assistance  without  even  having  to  search  for  and  stop  at  a  telephone. 

One  of  the  reasons  repeaters  have  been  so  effective  in  the  savins  of  lives  and 
property  has  been  the  assignment  to  them  of  separate  licenses  and  cUstinctive  call 
signs,  "nie  assignment  of  separate  licenses  places  a  responsibility  for  the  twdinical 
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operaUoii  drUie  ^umi  upon  the  owner  where  it  belongs  and  not  upon  the  casual  or 
itinerant  user.  The  assignment  of  distinctive  call  Bigna  made  possible  the  publication 
of  nation-wide  directories  of  repeaters  which  are  invaluable  both  in  times  of  emer- 
gency and  to  the  traveling  amateur,  1  have  here  several  copies  of  the  latest  Repeal- 
er Directory  published  by  the  League, 

The  Commission's  explanation  for  discontinuing  repeater,  secondary  and  special 
event  station  licenses  and  for  proposing  to  discontinue  ctub.  military  recreation  and 
RACES  licenses  is  that  such  applications  cannot  be  handled  by  Its  present  data 
processing  equipment  and  that  it  does  not  have  the  manpower  to  process  such 
applications  by  hand  because  of  budgetary  limitations. 

The  number  of  such  applications  is  little  more  than  one  percent  of  all  amat 
applications.  Some  way  should  be  found  to  continue  these  extremely  valuable  si 
ices.  The  answer  is  simple,  at  least  to  the  League. 


The  League  has  offered  several  times  over  the  last  few  years  to  expand  the  use  of 
volunteers  to  administer  examinations,  grade  examination  papers  and  process  appli- 
cations at  no  charge  to  the  Commission,  It  is  feasible  to  design  a  procedure  which 
will  be  reasonably  free  of  abuse.  Each  time  the  offer  has  been  rejected  as  being 
prohibited  by  31  U.S.C.  666(b)  H.R.  3333  now  before  the  House  Subcommittee  would 
give  the  Commission,  in  Section  242ibKll.  authority  "to  accept  gifts  and  voluntary 
and  uncompensate  services,  notwithstanding  the  provisions  of  Section  3679  of  the 
Revised  Statutes  (31  USC  666lb))".  The  League  strongly  recommends  such  an 
amendment  to  the  present  Communications  Act. 

A  second  part  of  the  League's  volunteer  aeeistance  proposal  is  that  the  volunteers 
have  authority  to  issue  temporary  authorizations,  but  not  licenses,  to  qualified 
applicants.  League  President  Dannals  submitted  the  following  explanation  in  a 
statement  submitted  to  the  House  Subcommittee  in  its  hearing  last  September  on 
H.R.  13015: 

"The  reason  authority  to  issue  'temporary  authorizations,  but  not  licenses.'  is 
suggested  is  to  permit  complete  implementation  of  the  'instant  upgrading'  program 
recently  adopted  by  the  Commission.  Under  that  program  an  amateur  who  has 
passed  an  examination  administered  by  a  Commission  employee  to  u^^rade  to  a 
higher  class  of  operator  license  with  additional  operating  privileges  n(«d  not  wait 
several  weeks  and  often  longer  for  recei[>t  of  an  amended  or  new  license  before 
operating  with  the  new  and  additional  privil^es, 

"  'Instant  upgrading'  has  been  one  of  the  most  practical  and  popular  procedural 
changes  adopted  by  the  Commission  in  recent  years.  Unfortunately,  'instant  upgrad- 
ing' IS  unavailable  to  the  Novice  Class,  which  is  the  lowest  and  usually  entry  class 
to  Amateur  Radio.  The  dropout  rate  of  Novice  Class,  which  is  the  lowest  and 
usually  entry  class  to  Amateur  Radio.  The  dropout  rate  of  Novice  Gass  licensees 
has  been  substantial,  because  they  must  wait  several  weeks  after  having  taken  the 
examination  to  learn  the  results  and.  if  succeBsful.  to  obtain  a  license.  Investigation 
has  disclosed  that  one  of  the  causes  of  the  high  dropout  rate  has  been  loss  of 
interest  and  momentum  during  the  several  weeks  between  taking  the  examination 
and  receiving  the  license.  By  authorizing  'the  issuance  of  temporary  authorizations, 
but  not  licenses',  by  the  volunteers  who  administer  the  Novice  examinations,  the 
delays  in  obtaining  permission  to  operate  will  be  eliminated.  In  addition,  the  issu- 
ance of  temporary  authorizations,  but  not  licenses,  is  consistent  with  the  provisions 
of  the  Administrative  Procedure  and  Judicials  Review  Act.  5  U.S.C.  555,  et  seq." 

The  number  of  applications  received  and  processed  by  the  Commission's  Private 
Radio  Bureau  has  continued  to  increase  significantly  in  the  nine  months  since  that 
testimony  was  submitted.  The  ever-increaEing  workload,  coupled  with  the  restraints 
placed  upon  the  Commission's  budget  by  Congress,  makes  even  more  imperative  the 
granting  of  authority  to  issue  "temporary  authorizations,  but  not  licenses"  to  ama- 
teurs who  have  passed  an  examination  administered  by  a  volunteer  examiner, 

TTie  League  suggests  that  the  present  Act  be  amended  t«  incorporate  the  follow. 
ing  in  Section  4:  Have  authority  to  delegate  to  qualified  persons,  by  contract  or 
otherwise,  the  preparation  and  administration  of  examinations  for  amateur  radio 
operator  licenses  and  the  issuance  of  temporary  authorizations,  but  not  licenses,  to 
qualified  applicants. 


The  contracting  for  services  appears  to  be  a  reasonable  alternative  to  the  use  of 
volunteers  to  process  applications  and  perform  other  duties  such  as  those  discussed 
above.  Commission  personnel  leave  expressed  doubt  as  to  the  Commission's  authori- 
tg  to  contract  for  such  services,  and  H.R.  3333  now  before  the  House  Subcommittee 
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on  Communications  proposes  to  grant  the  Commiaeion  authority  to  "enter  into  and 
perform  Huch  contracts,  leases,  cooperative  agreements  or  other  similar  transactions 
with  .  .  .  private  organizations  and  persons  ...  as  it  may  consider  necessary  or 
appropriate  to  carry  out  functions  now  or  hereafter  vested  in  the  Commission."  llie 
League  recommends  such  an  amendment  to  the  present  Act. 

SUSCEPTIBIUTY   OP  nRVTCBS  TO  UNWANT8D  SIGNALS 

llus  Subcommittee  held  hearings  last  September  on  S,  864,  a  bill  introduoed  by 
Senator  Goldwater  proposing  to  grant  the  Ckimmission  authority  to  require  botne 
entertainment  and  other  consumer  devices  including,  but  not  limited  to.  television 
receivers,  hi-H  smplifien.  AM  and  FH  tuners  and  receivers,  electronic  organs,  and 
public  address  systems,  to  incorporate  circuits  and  construction  to  minimise  the 
possibility  of  interference  from  nearby  transmitters  and  other  devices  emitting 
electro-magnetic  radiation.  At  the  hearing,  Senator  Goldwater  expressed  the  hope 
that  voluntary  action  by  manufacturers  would  render  such  l^islation  unnecessary, 
a  spokesman  for  the  Electronic  Industries  Association  represented  that  the  manu- 
facturers already  had  initiated  corrective  action,  and  FCC  Chairman  Ferris  prom- 
ised that  the  Commission  would  pursue  the  matter  with  dispatch. 

The  League  r^rets  to  report  that  it  has  seen  little  tangible  proof  of  positive 
action,  either  by  manufacturers  or  the  Commission.  The  Commission  did  issue  an 
elaborate  Notice  of  Inquiry  in  Docket  78-369  on  November  21,  1978,  Dotens  of 
studies  of  the  problem  have  been  conducted  in  recent  years  by  the  Commission,  the 
manufacturers,  and  the  radio  amateurs.  Corrective  measures  are  well  known  and, 
as  long  as  the  Commission  does  not  strive  for  100  percent  protection,  the  measures 
are  r^ulily  available  at  almost  infinitesimal  cost.  The  League  simply  does  not 
understand  the  reluctance  of  industry  and  the  Commission  to  take  events  the  first 
step  to  cleaning  up  the  ever-increasing  problem  of  interference. 

The  League  again  urges  enactment  of  the  provissions  of  S.  S64. 

pourroF-SALE  control  op  TRANSMrmNG  bquipuknt 

The  ready  availability  of  transmitting  equipment,  including  transceivers  (a  trans- 
mitter and  receiver  with  some  common  components  and  circuits  in  a  single  pack- 
age), capable  of  operation  on  unauthorized  frequencies  has  been  the  direct  cause  of 
tens  and  perhaps  hundreds  of  thousands  of  stations  operating  in  direct  defiance  of 
the  1934  Communications  Act.  The  following  is  quoted  from  President  Dannals' 
statement  of  September.  19TS.  before  the  House  Subcommittee  on  Communications 
on  H.B.  13015: 

"The  Commission  has  been  deluged  by  tens  of  thousands  of  complaints  of  interfer- 
ence to  television  reception  from  transmitters  operating  in  the  27  MegaHertz  Citi- 
zens Band  Service.  A  high  percentage  of  the  complaints  are  brought  about  by  the 
illegal  use  of  external  radio  frequency  power  amplifiers  to  increase  the  transmsitled 
power  from  a  maximum  authorized  power  of  four  watts  to  several  hundred  watts.  A 
lesser  but  substantial  number  of  television  interference  complaints  have  arisen  from 
the  illegal  operation  by  Citizens  Band  operators  or  unlicensed  individuals  of  rela- 
tively high  power  amateur  Citizens  Band  allocations.  Over  the  objections  of  the 
League  and  amateurs  generally,  the  Commission  has  recently  modified  its  rules  for 
external  radio  frequency  power  amplifiers  to  prohibit  the  manufacture,  shipment, 
offering  for  sale,  or  sale  of  amplifiers  which  (1)  are  not  type  accepted,  (2)  are  capable 
of  operation  between  24  and  35  MHz.  That  action  was  taken  in  Dockets  2U16  and 
21117.  The  League  submitted  as  a  counter  proposal  that  the  present  Act  be  amended 
to  add  the  following  to  Section  303: 

"(t)  Have  authority  to  prohibit  the  delivery  by  sale,  lease,  gift  or  otherwise,  of 
transmitting  and  associated  equipment  and  components  to  a  person  not  then  pos- 
sessing a  valid  authorization  or  license  for  operation  of  such  equipment  or  compo- 

"Point  of  sale  control  also  is  needed  for  other  than  amateur-type  equipment.  The 
purchase  and  illegal  operation  of  VHF  marine  transceivers  for  private  land-mobile 
communication  systems  is  becoming  quite  widespread.  For  example,  a  person  may 
purchase  without  question  or  challenge  a  transceiver  capable  of  operation  on 
marine  frequencies  in  the  152-174  MHz  mobile  band,  install  the  unit  in  his  auto- 
mobile, and  operate  on  frequencies  assigned  to  the  marine  service." 

The  League  strongly  recommends  that  the  present  Act  be  amended  to  autboriie 
point-of-sale  control  of  all  transmittars  and  associated  equipment 
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The  Amateur  Radio  Service  has  enjoyed  the  reputation  of  being  largely  self- 
regulating.  The  amateurs  have  kept  their  house  in  order  with  but  minimal  enforce- 
ment activity  by  the  Commission.  This  has  been  made  possible  to  a  large  extent  by 
the  exemption  of  amateurs  from  the  secrecy  provisions  of  Section  605  of  the  Com- 
munications Act.  Nevertheless,  questions  have  arisen  from  time  to  time  because  of  a 
literal  interpretation  of  the  last  sentence  of  that  section.  In  addition,  many  responsi- 
ble Citizens  Band  and  General  Radio  Service  operators  have  attempted  to  bring  self- 
regulation  to  the  CB  service,  only  to  be  met  by  the  obstacle  that  the  exemptions  of 
Section  605  apply  only  to  amateur  and  broadcast  stations.  To  provide  clarification 
and  enlargement  of  the  exemption  of  Section  605,  the  League  recommends  that  the 
last  sentence  of  that  section  be  revised  to  read  as  follows:  "This  section  shall  not 
apply  to  the  receiving,  divulging,  publishing,  or  utilization  of  the  contents  of  any 
radio  communication  which  is  transmitted  by  a  broadcast,  amateur,  citizens  band  or 
personal  radio  station,  or  by  any  other  station  for  the  use  of  the  general  publics,  or 
which  refers  to  ships,  aircraft,  vehicles,  or  persons  in  distress." 

The  League  greatly  appreciates  the  opportunity  to  submit  these  comments  and 
suggestions  and  hopes  that  they  will  be  of  assistance  to  the  Committee. 

Senator  Holungs.  Thank  you  very  much,  Mr.  Booth. 

We've  just  had  a  hearing  before  the  appropriations  process  as 
well  as  a  legislative  authorized  committee.  I'll  make  sure  that  your 
full  statement  is  included  in  the  Appropriations  Subcommittee 
hearings  so  that  all  the  members  can  see  It. 

Senator  Goldwater, 

Senator  Goldwater.  I  want  to  thank  you,  Mr.  Chairman,  for 
inviting  the  American  Radio  Relay  League. 

Naturally.  I'm  a  little  bit  prejudiced,  having  been  a  member  of  it 
for  over  50  years,  but  the  average  American  hasn't  any  idea  of 
what  the  amateur  has  done.  I  think  I'm  very  safe  in  saying  that  75 
percent,  or  maybe  more,  of  all  the  circuitry  improvements  of  all 
the  transmission  reception  improvements,  and  antenna  improve- 
ments made  in  this  country  since  the  very  beginning  of  wireless 
have  been  done  by  amateurs.  The  service  doesn't  get  the  credit. 
People  don't  talk  about  it  as  a  hobby.  It  is  a  hobby,  but  it  is  a 
service. 

As  Bob  said  in  his  statement,  the  number  of  lives  that  we 
saved— just  this  last  2  weeks,  a  13-year-old  boy  saved  a  boat  full  of 
people  in  the  Caribbean.  An  amateur  had  the  only  contact  with 
Iran  during  the  crisis  that  we  went  through  over  there,  and  this 
goes  on  and  on  and  on. 

So  I  just  wanted  to  get  that  in  the  record.  Too  few  people  realize 
that  this  is  a  great  service  to  the  American  people. 

Now,  Mr.  Booth,  the  author  of  the  House  bill  plans  to  eliminate 
the  license  fees  for  amateurs.  Do  you  go  along  with  that? 

Mr,  Booth.  Yes;  and  that's  one  of  our  recommendations  in  my 
prepared  statement. 

Senator  Hollings.  If  the  Senator  would  yield  at  that  point,  S. 
611  only  refers  to  commercial  users. 

Mr.  Booth.  I  think  that  may  be  so.  That's  the  way  I  read  it. 
Perhaps  even 

Senator  Goldwater.  Not  yet,  I  don't  think. 

I  read  the  other  day  that  the  author  was  going  to  recommend  the 
elimination  of  fees  for  amateur  licenses,  as  was  done  on  the  citi- 
zen's band. 

Senator  Hollings.  And  our  S.  611  only  refers  to  fees  for  commer- 

"  use.  so  there's  no  intent  to  have  a  fee  for  the  amateur. 
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Mr.  Booth.  Agetin,  sir,  I  shouldn't  perhaps  volunteer,  but  our 
objection  to  fees  is  that  there  is  no  relationship  to  the  cost  of 
administering  the  service.  We  aren't  freeloaders;  we're  willing  to 
pay  a  little  bit  to  help  administer  the  service.  But  that  hasn't  been 
the  way  it  was  administered  in  the  past. 

So  I  don't  want  a  misunderstanding  that  just  the  idea  of  a  fee  is 
completely  unacceptable,  because  there  are  many  in  our  ranks  who 
are  willing  to  help  pay  their  share  of  the  service  if  they  are  getting 
something  for  it. 

Senator  Goldwater.  You  mentioned  very  briefly  license  tenure. 
Do  you  have  any  specific  ideas  of  how  long  we  might  let  a  license 
run  before  it  is  either  terminated  legally  or  terminated  by  request 
of  the  FCX:? 

Mr.  Booth.  I  think  10  years  in  the  amateur  service  is  a  good 
reasonable  compromise.  It  would  weed  out  the  deadwood,  but  still 
would  not  impose  an  unreasonable  administrative  burden  upon  the 
Commission,  iis  the  present  5-year  term  does. 

Senator  Goldwateb.  There  s  a  rule  of  the  FCC  now  that's  inter- 
preted very,  very  broadly  that  we  can't  advertise  over  the  amateur 
frequencies. 

Yet,  if  I  mentioned  to  you  that  I'm  using  some  Collins  equip- 
ment, that  can  be  interpreted  as  advertising.  Do  you  agree  with 
that? 

Mr.  Booth.  No;  I  don't.  I  think  that  where  we're  talking  about 
advertising  or  commercial  purposes  it  has  to  be  directly  related, 
euid  I  feel  that  many  of  the  interpretations  are  perhaps  too  rigid. 

The  problem  we  run  into  is  that  the  amateur  service  is  largely 
self-regulating,  self-policing.  A  reference  to  products  is  satisfactory, 
but  you  can't  go  beyond  that.  And  then  you  make  every  amateur 
his  own  attorney,  and  you  have  all  sorts  of  conflicting  views,  I  feel 
that  if  you  were  operating  on  the  air  and  saying:  "Now,  I'm  trying 
out  new  Collins  equipment,  which  you  can  buy  from  APC  Distribut- 
ing Corp.  It  sells  for  $500,  and  it's  the  best  thing  on  the  air.  All  you 
guys  ought  to  come  in  and  buy  them,"  then  I  tMnk  that's  going  too 
far. 

Senator  Goldwateb.  Would  you  support  a  provision  in  the  bill 
that  would  require  the  FCC  to  review  all — not  just  the  amateur 
field,  but  all  of  their  rules  and  regulations  relating  to  the  use  of 
frequencies? 

Mr.  Booth.  Well,  I  don't  know.  I  haven't  thought  about  that,  but 
it  seems  to  me  you're  starting  to  talk  now  about  your  spectrum 
utilization  problems  again.  And  I'm  not 

Senator  Goldwateb.  Would  you  like  to  think  about  that  and 
write  us? 

Another  area  which  is  a  great  source  of  our  radio  frequency 
interference,  is  the  ability  of  anybody  to  wfdk  into  a  store  and  buy 
a  linear  amplifier  and  hook  it  up  to  anything. 

Even  though  the  limit  is  1  kilowatt,  he  can  buy  it  up  to  4 
kilowatts,  they're  advertised  in  the  mtigazines.  And  we're  still  fuzzy 
about  who  can  and  who  can't  get  into  this  field. 

Mr.  Booth.  We  touch  upon  that  in  my  prepared  statement.  We 
asked  this  committee,  or  Congress,  to  amend  the  Communications 
Act  to  give  the  FCC  authority  to  impose  point-of-flale  control  on  idl 
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transmittaog  equipment  or  other  equipment  which  is  capable  of 
causing  interference  or  communication. 

Today  you  have  a  large  percentage  of  the  interference  to  televi- 
sion reception,  for  example,  coming  from  stations  operating  in  the 
vicinity  of  the  25  megahertz  CB  band,  using  amateur-type  equip- 
ment with  powers  of  up  to  1,000  watts,  whereas  the  maximum 
power  of  the  CB  transmitter  is  5  watts.  At  the  present  time  the 
FCC  has  a  rulemaking  proceeding  pending.  It's  78365,  I  believe, 
docket  78365,  in  which  the  Commission  is  inviting  comments.  That 
may  be  wrong. 

"me  Commission,  in  any  event,  is  inviting  comments  on  two 
proposals  which  would  legitimatize  such  high-powered  operations 
in  the  spectrum  between  27  and  28  megahertz,  which  are  now 
being  conducted  completely  in  violation  of  the  Communications 
Act,  international  treaties,  and  in  violation  of  everything  else  that 
we  know  in  this  country  of  law  and  order. 

And  still,  the  Commission  is  powerless  to  really  move  and  take 
any  action. 

Now,  we  think  it's  wrong  for  the  Commission  to  go  ahead  and 
adopt  rules  now  making  that  legitimate.  It's  like  all  the  people 
deciding  that  they  all  don't  like  the  55-mile-an-hour  speed  limit,  so 
everybody  is  going  out  and  driving  85  miles  an  hour,  and  finally 
they  say:  "Well,  everybody's  doing  it.  You  can't  arrest  enough  of 
them  to  control  it,  so  you  have  to  raise  the  speed  limit  to  85  miles 
an  hour." 

But  that's  what's  happening  at  the  present  time.  The  answer  to 
that,  in  our  opinion,  is  point-of-sale  control.  Make  the  purchaser  of 
a  transmitter  exhibit  a  valid  amateur  license  or  some  other  author- 
ization before  he  can  purchase  and  acquire,  by  gift  or  otherwise, 
equipment  capable  of  being  operated  illegally. 

Senator  Goldwater.  I  might  explain,  CB  transmission  is  limited 
to  5  watts. 

Now,  under  pretty  good  conditions,  you  might  get  25  or  30  mUes. 
But  I  can  tune  in  my  CB  and  hear  people  talking  from  Florida  to 
Mexico,  or  Alaska  to  the  east  coast,  and  that's  because  they  buy  a  1 
kilowatt  or  1,000-watt  amplifier  that  boosts  that  little  5  watt  to 
1,000  or  up  to  1,200  watts.  That's  really  one  of  the  biggest  interfer- 
ence sources  we  have — but  the  FCC  seems  powerless  to  do  anything 
about  it.  It's  an  area  that  we  should  look  at. 

I  want  to  thank  you  for  coming  down.  Your  testimony  has  been, 
in  my  opinion,  very  helpful.  And  while  our  rewrite  is  not  involved 
too  much  with  amateur  use,  nevertheless  we  have  to  bring  it  up  to 
date,  and  we  might  as  well  bring  the  whole  thing  up. 

Senator  Holungs.  Well,  Mr.  Booth,  thank  you  very  much. 

The  committee  will  be  in  recess  until  tomorrow  morning,  at  10 
a.m. 

Senator  Goldwater.  Thank  you  for  this  book  I  just  sent  you 
guys  a  dollar  for. 

(whereupon,  at  12:15  p.m.,  the  hearing  was  adjourned,  to  recon- 
vene at  10  a.m.,  Tuesday,  June  19,  1979.] 
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that  New  Jersey  citizens  are  less  informed  about  events  in  their 
State  than  residents  in  any  other  State. 

The  reason  is  that  New  Jersey  does  not  have  the  coverage  of 
New  Jersey  events  and  issues  that  other  States  have  about  their 
own  activities.  A  1977  Eagleton  poll  showed  that  citizens  of  my 
State  knew  more  about  the  mayor  a  contest  in  New  York  than  they 
knew  about  New  Jersey's  gubernatorial  race.  This  is  because  the 
stations  they  watch  come  from  other  States,  and  the  service  those 
stations  give  is  to  their  own  affairs,  not  ours. 

New  Jersey  cannot  rely  on  foreign  stations  for  knowledge  about 
itself.  Recently,  one  of  the  m^or  New  York  network  stations  sent 
me  a  compendium  of  its  coverage  of  New  Jersey  in  a  typical  montii 
for  this  year.  They  may  have  sent  that  survey  out  of  pride,  but  I 
think  it  dramatically  proves  my  point. 

Of  the  77  New  Jersey  items  during  the  month,  40  were  con- 
cerned with  crime,  arson,  and  misfortunes  of  various  kinds.  But 
there  was  only  one  cultural  story — about  a  flower  and  garden 
show — and  two  about  the  Pine  Barrens  moratorium.  In  all,  tiiere 
were  only  four  public  affairs  stories  during  the  month  that  even 
mentioned  the  Governor  of  the  State  of  New  Jersey. 

If  this  is  a  sample  of  what  New  Jersey  sees  about  itself  on  New 
York  television,  it  is  no  wonder  that  New  JersevEins,  despite  a 
great  sense  of  pride  in  their  communities,  have  little  feeling  of 
State  identity.  It  is  no  wonder  that  to  some  people  New  Jersey  has 
become  known  for  its  crime,  its  pollution,  ite  urban  problems,  and 
its  Turnpike.  The  covereige  of  the  foreign  stations  in  New  York  and 
Philadelphia  fosters  that  kind  of  image,  as  that  report  for  February 
1979  illustrates. 

The  plain  and  simple  truth  is  that  the  people  of  New  Jersey 
deserve  a  television  station  of  their  own.  That  they  have  been 
deprived  of  one  is  a  disgrace.  It  is  a  national  disgrace. 

With  over  7  million  residents.  New  Jersey  is  the  most  densely 
populated  State  in  the  union,  and  the  ninth  largest.  It  is  a  dynamic 
State,  boasting  an  outstanding  industrial  base,  fine  educational 
institutions,  and  countless  corporate  headquarters. 

And  despite  the  fact  that  we  are  the  most  densely  populated 
State,  over  two-thirds  of  our  land  is  rural.  We  have  one  of  the  most 
outstanding  wilderness  areas  in  the  country  in  the  Hne  Barrens, 
just  a  few  short  miles  from  the  major  metropolises  of  Philadelphia 
tmd  New  York. 

New  Jersey  has  the  third  largest  per  capita  income  in  the  coun- 
try. It  has  a  buying  income  of  $50  billion;  it  has  r^onal  sales  of 
$22  billion;  food  sales  of  $5  billion,  and  the  flgures  go  on  and  on 
and  on. 

It  is  inconceivable  that  people  living  in  such  an  extraordinary 
environment  should  be  compelled  to  go  without  the  benefits  of  fuU 
television  service  that  could  keep  them  abreast  of  all  that  is  going 
on  around  them. 

Imagine  what  your  own  home  State  would  be  like  if  it  had  no 
television  stations  within  its  boundaries.  You,  too,  would  be  out- 
rc^d. 

For  the  past  7  years  a  coalition  of  citizens  and  public  iigures 
have  sought  to  get  the  FCC  to  recc^ize  and  deal  constructively 
with  New  Jersey  s  problem.  But  the  Commission  has  done  nothing. 
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New  Jersey  asked  for  rulemaking  to  get  relief,  but  that  came  to 
naught.  Then  New  Jersey  challenged  the  license  renewal  of  chan- 
nel 13,  which  had  been  assigned  to  New  Jersey  and  then  moved  to 
New  York.  But  the  FCC  said,  "past  is  past,"  and  refuses  to  return 
the  station  to  New  Jersey.  The  coalition  edso  challenged  the  li- 
censes of  other  New  York  and  Philadelphia  stations,  but  all  the 
Chairman  and  the  Commission  seem  to  offer  is  trivial  letters  and 
decades  of  fruitless  litigation. 

We  have  had  years  of  excuses  for  inaction.  Despite  the  genuine 
interest  of  Chairman  Ferris — and  I  don't  question  this — it  is  evi- 
dent that  New  Jersey  cannot  rely  on  the  FCC  alone  for  help.  This 
committee  and  the  Congress  must  mandate  the  Commission  to 
address  our  problem  and  to  come  up  with  a  solution  quickly.  New 
Jersey  cannot  and  should  not  have  to  wait  another  7  or  10  or  20 
years  for  the  FCC  to  get  around  to  a  remedy  on  its  own. 

The  ideal  solution  would  be  for  New  Jersey  to  have  its  own  VHF 
station.  While  it  may  be  possible  for  another  VHF  to  be  forced  into 
New  Jersey,  the  only  obvious  alternative  is  to  move  one  of  the  New 
York  or  Philadelphia  stations,  or  channel  8,  which  is  now  assigned 
in  Lancaster  and  New  Haven.  This  would  obviously  be  the  best  for 
New  Jersey. 

But  I  am  not  unaware  of  the  difficulties.  In  New  York  the 
network  stations  are  the  flagship  stations  and  perhaps  the  most 
profitable  in  the  country.  We  would  not  be  surprised  if  the  existing 
licensee  resists  vehemently  any  effort  to  have  his  station  moved  to 
New  Jersey  and  frustrates  any  attempt  with  extensive  and  lengthy 
litigation. 

(^dor  forces  me  to  recognize  the  validity,  at  least  in  part,  of  the 
pessimism  Cheurman  Ferris  expressed  the  other  day. 

If  his  statements  and  the  history  of  the  Commission  are  any 
guide,  I  fear  that  the  FCC  hasn't  the  will  or  the  political  courage  to 
take  the  necessary  action  to  solve  New  Jersey's  problem  by  moving 
one  of  those  VHF's.  I  am  not  certain  how  Congress  can  legislate 
willpower  and  political  courage,  but  I  am  certainly  open  to  sugges- 
tions because  we  want  to  try. 

Second,  fi*om  time  to  time  we  have  heard  suggestions  the  UHF 
might  be  a  fruitful  possibility.  I  have  a  prejudice  against  UHF 
which  is  shared  by  many  Americans.  As  Chairman  Ferris  testified, 
there  are  physical  limitations  such  that  UHF  does  not  have  the 
technical  qualities  of  VHF.  He  has  suggested  that  UHF  could 
become  more  compatible  with  technical  development,  improved 
transmitting  characteristics,  better  antennas,  and  better  receivers. 

It  is  true  that  UHF  has  improved  in  recent  years.  In  1975  only  59 
percent  of  UHF  stations  were  profitable.  In  1977  that  figure  rose  to 
76  percent,  and  overall  revenues  of  about  $200  million.  I  am  told 
that  a  Charlotte,  N.C.,  station  which  10  years  ago  went  from  $1.5 
million,  recently  sold  for  $20  million.  Audience  surveys  have  shown 
that  the  pubUc  now  accepts  UHF  stations  more,  especially  when 
they  are  network  affiliated,  and  there  are  UHF  stations  in  the 
coimtry  which  day  in  and  day  out  have  larger  audiences  than  their 
VHF  competitors.  But  as  things  now  stand,  given  the  present  UHF 
technical  capacity,  a  UHF  is  not  an  acceptable  alternative. 
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Mr.  Chairman,  the  time  has  come  for  some  fresh  and  imagina- 
tive thinking  by  those  of  us  from  New  Jersey,  from  the  FCC,  and 
from  Congress. 

While  I  am  not  an  engineer,  I  refuse  to  believe  that  the  range  of 
technologies  available  cannot  provide  us  with  imaginative  ideas  to 
solve  our  problem.  Even  in  a  brief  conversation  with  members  of 
the  subcommittee  staiT,  some  intriguing  possibilities  were  suggest- 
ed. The  tragedy  is  that  the  FCC  has  not  yet  shown  any  affirmative 
thinking. 

I  am  pleased  that  Chairman  Ferris  has  ordered  a  technical  and 
economic  study  which  should  begin  to  explore  new  possibilities.  But 
I  must  say  the  record  of  the  FCC's  receptivity  to  innovative  think- 
ing is  not  good.  It  has  been  said  that  the  Commission's  rules  lock  it 
into  1947  thinking.  I  hope  that  the  new  Chairmem  and  new  chief 
scientist  will  be  forthcoming  in  their  study  with  a  host  of  construc- 
tive suggestions,  and  that  they  will  explore  not  only  the  technical 
problems  but  the  economic  and  market  questions  that  need  study. 

I  look  to  the  FCC  to  examine  our  problem  closely  and  construc- 
tively. Charged  as  it  is  with  providing  television  service  to  all 
citizens — including  those  in  New  Jersey — it  is  the  Commission's 
responsibility  to  do  more  than  merely  reject  the  solutions  offered 
up  to  them.  I  call  upon  them  to  provide  New  Jersey  with  first-class, 
comprehensive  commercial  television  service  of  its  own. 

That  service  must  be  economically  viable.  It  must  not  only  start 
in  New  Jersey  but  it  must  stay  there  and  program  there.  Our 
television  problem,  therefore,  will  not  be  fully  solved  unless  at  the 
time  we  create  new  stations  in  New  Jersey  we  also  create  the 
conditions  that  would  enable  the  stations  to  operate  as  New  Jersey 
stations  and  to  resist  the  lure  of  the  larger  New  York  and  Philadel- 
phia markets. 

As  network  affiliates,  there  would  be  no  need  for  the  new  sta- 
tions to  become  part  of  the  New  York  City  and  Philadelphia  televi* 
sion  markets.  In  fact,  it  would  be  economically  impractical  for 
them  to  do  so  since  both  markets  already  have  a  full  complement 
of  well-established  network-eiffiliated  stations.  But  stations  that  are 
assigned  to  emd  serve  only  New  Jersey  should  be  able  to  compete 
with  the  New  York  City  and  Philadelphia  stations  by  emphasizing 
local  news,  public  issues  and  events  that  are  beyond  the  attention 
of  the  New  York  City  and  Philadelphia  stations.  That  coverage 
should  enable  New  Jersey  stations  to  develop  a  substantial  audi- 
ence, as  has  happened  in  other  aretis  that  are  overshadowed  by 
larger  markets. 

Mr.  Chairman,  it  is  quite  clear  to  me  that  we  will  all  have  long 
since  passed  from  the  scene  before  a  solution  will  come  from  the 
FCC  by  its  own  volition.  The  time  has  come  for  decisive  congres- 
sional action.  I  can  think  of  no  better  way  to  correct  the  inequities 
that  confront  New  Jersey  under  existing  law  and  administration 
than  through  legislation  designed  to  change  the  old  system.  I  urge 
the  committee  to  address  New  Jersey's  problem  in  tJie  same  con- 
structive way  it  is  approaching  the  general  problem  of  broadcasting 
reform. 

Legislation  should  require  that  the  FCC  must  provide  New 
Jersey  with  first-class  commercial  television  service — service  that 
is  economicEdly  viable,  that  broadcasts  in  New  Jersey  for  New 
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New  Jersey  asked  for  rulemaking  to  get  relief,  but  that  came  to 
naught.  Then  New  Jersey  challenged  the  license  renewal  of  chan- 
nel 13,  which  had  been  assigned  to  New  Jersey  and  then  moved  to 
New  York.  But  the  FCC  said,  "past  is  past,"  and  refuses  to  return 
the  station  to  New  Jersey.  The  coalition  also  challenged  the  li- 
censes of  other  New  York  and  Philadelphia  stations,  but  all  the 
Chairman  and  the  Commission  seem  to  offer  is  trivial  letters  and 
decades  of  fruitless  litigation. 

We  have  had  years  of  excuses  for  inaction.  Despite  the  genuine 
interest  of  Chairman  Ferris — and  I  don't  question  this — it  is  evi- 
dent that  New  Jersey  cannot  rely  on  the  FCC  alone  for  help.  This 
committee  and  the  Congress  must  mandate  the  Commission  to 
address  our  problem  and  to  come  up  with  a  solution  quickly.  New 
Jersey  cannot  and  should  not  have  to  wait  another  7  or  10  or  20 
years  for  the  FCC  to  get  around  to  a  remedy  on  its  own. 

The  ideal  solution  would  be  for  New  Jersey  to  have  its  own  VHF 
station.  While  it  may  be  possible  for  another  VHF  to  be  forced  into 
New  Jersey,  the  only  obvious  alternative  is  to  move  one  of  the  New 
York  or  Philadelphia  stations,  or  channel  8,  which  is  now  assigned 
in  Lancaster  and  New  Haven.  This  would  obviously  be  the  best  for 
New  Jersey. 

But  I  am  not  unaware  of  the  difficulties.  In  New  York  the 
network  stations  are  the  flagship  stations  and  perhaps  the  most 
profitable  in  the  country.  We  would  not  be  surprised  if  the  existing 
licensee  resists  vehemently  any  effort  to  have  his  station  moved  to 
New  Jersey  and  frustrates  any  attempt  with  extensive  and  lengthy 
litigation. 

Candor  forces  me  to  recc^nize  the  validity,  at  least  in  part,  of  the 
pessimism  Chairman  Ferris  expressed  the  other  day. 

If  his  statements  and  the  history  of  the  Commission  are  any 
guide,  I  fear  that  the  FCC  hasn't  the  will  or  the  political  courage  to 
take  the  necessary  action  to  solve  New  Jersey's  problem  by  moving 
one  of  those  VHF's.  I  am  not  certain  how  Congress  can  legislate 
willpower  and  political  courage,  but  I  am  certainly  open  to  sugges- 
tions because  we  want  to  try. 

Second,  from  time  to  time  we  have  heard  suggestions  the  UHF 
might  be  a  fruitful  possibility.  I  have  a  prejudice  against  UHF 
which  is  shared  by  many  Americans.  As  Chairman  Ferris  testified, 
there  are  physical  limitations  such  that  UHF  does  not  have  the 
technical  qualities  of  VHF.  He  has  suggested  that  UHF  could 
become  more  compatible  with  technical  development,  improved 
transmitting  characteristics,  better  antennas,  and  better  receivers. 

It  is  true  that  UHF  has  improved  in  recent  years.  In  1975  only  59 
percent  of  UHF  stations  were  profitable.  In  1977  that  figure  rose  to 
76  percent,  and  overall  revenues  of  about  $200  million.  I  am  told 
that  a  Charlotte,  N.C.,  station  which  10  years  ago  went  from  $1.5      M 
million,  recently  sold  for  $20  million.  Audience  surveys  have  shown      I 
that  the  public  now  accepts  UHF  stations  more,  especially  when      H 
they  are  network  affiliated,  and  there  are  UHF  stations  in  the     fl 
country  which  day  in  and  day  out  have  larger  audiences  than  their     ■ 
i        VHF  competitors.  But  as  things  now  stand,  given  the  present  UHF      H 
L      technical  capacity,  a  UHF  is  not  an  acceptable  alternative.  H 
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do  everything  we  can  to  help  the  situation  in  New  Jersey  and  in 
Delaware. 

Although  the  courts  have  held  against  thia  concept,  the  purpose 
of  our  l^islation  is  to  make  it  possible  for  the  courts  to  agree. 
Tt^ther  with  my  lawyer  friend  here,  maybe  we  can  work  some- 
thing out. 

Senator  Rollings.  We  promise  you  right  now  to  nudge  this  study 
eilong  cmd  to  obtain  suggested  solutions  perhaps  by  the  time  of  the 
enactment  of  our  l^islation.  We'd  like  to  get  the  bill  passed  this 
vear  zmd  will  be  making  every  attempt.  But  each  House  should 
have  its  suggestions  to  the  FCC,  so  let  s  get  a  letter  on  that  right 
now. 

Senator  Bradley.  I  appreciate  your  sensitivity  to  this  question. 
What  I  define  as  comprehensive,  flrst-cleiss  service  is  what  the  FCC 
must  find  a  means  to  meet.  The  argument  that  we  are  surrounded 
by  major  cities  with  a  bigger  market  is  not  a  sufficient  argument  to 
deny  us  first-class  comprehensive  service.  We  do  have  the  equiva- 
lent of  the  fifth  leu^est  television  meirket  in  the  country  in  New 
Jersey,  and  we  do  have  7.5  million  people.  We  do  have  clearly  a 
need  for  local  programing  that  could  hold  an  audience,  particularly 
if  network  programing  were  available  on  that  same  channel. 

So  I  would  look  forward  to  working  with  you  in  the  coming 
weeks  to  seek  an  amendment  to  this  legislation  that  would  meet 
our  needs.  Thank  you  very  much. 

Senator  Hollings.  Very  good.  Thank  you  very  much.  Senator. 

Senator  Williams  will  he  along  shortly  and  we  will  hear  him  in 
between  our  panels. 

Senator  Bradley's  statement  will  be  made  a  part  of  the  record. 

[The  statement  follows:] 

Statement  of  Hon.  Bill  Bradlev,  U.S.  Senator  From  Nkw  Jbkskv 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  want  to  eiprees  my  grstitude 
and  appreciation  for  the  opportunity  you  have  given  Senator  Williama  and  me  to 

S resent  our  case  on  the  need  for  rtrst-class  commercial  television  service  for  New 
ersey.  The  subcommittee  and  the  chairman  have  been  more  than  generous  in 
affording  us  the  opportunity  to  appear  today. 

It  is  astounding  that  in  1979,  New  Jersey  is,  with  Delaware,  the  only  state  which 
does  not  have  m^or  VHF  television  service.  Although  it  does  have  a  few  UHF 
stations,  our  state  does  not  even  have  the  lesser  advantages  that  full-service  cmn- 
mercial  UHF  brings  to  the  rest  of  the  country. 

This  situation  is  the  result  of  allocations  of  television  service  that  go  back  a 
quarter  of  a  century.  The  fact  that  they  are  rooted  in  history  does  not  give  Uiem 
any  precedential  value,  but  I  recognize  that  it  takes  great  effort  to  change  a 
situation  which  has  existed  for  so  long. 

The  FCC  has  the  power  to  correct  this  problem.  But  it  has  so  far  failed  to  act  in 
this  case  or  to  demonstrate  the  will  necessary  to  meet  our  needs.  I  say  this  despite 
the  fact  that  Chairman  Ferris  has  expressed  his  support  for  a  solution  to  New 
Jersey's  problem,  and  I  do  not  doubt  his  good  intentions.  But  I  feel  that  the  FCC 
will  not  address  our  problem  constructively,  and  come  up  with  viable,  practical  and 
effective  remedies,  unless  it  is  forced  to. 

For  that  reason,  I  intend  to  do  whatever  is  necessary  to  force  the  FCC  to  take  this 
problem  seriously,  and  to  devise  the  proper  solution.  I  will  be  proposing  amend- 
ments to  the  Committee  on  this  legislation,  and  on  other  appropriate  bUla,  so  that 
New  Jersey's  television  problem  will  be  addressed  and  solved  in  the  very  near 
future.  I  intend  to  make  this  issue  one  of  my  highest  priorities. 

WHY    NEW   JERSEY    NEEDS   FTS  OWN  TELEVISION 

Members  of  this  subcommittee  know  well  the  im[x>rtance  of  television  in  modem 
America.  The  advent  of  television  rivals  the  invention  of  movable  type  as  perhape 
the  greatest  single  revolution  in  the  ability  of  humans  to  communicate.  In  the  Bbnrt 
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tiine  since  television  has  become  generally  available,  it  has  come  to  dominate  the 
news,  information,  culture  and  oUier  aspects  of  our  lives.  Polls  and  investigations 
demonstrate  that  it  is  the  moat  influential  single  form  of  communication  in  the 
country.  It  has  transformed  our  political  system,  making  citizens  more  aware  of 
public  events,  political  issues,  and  personalities  in  their  communities  and  in  their 
state. 

That  is  the  case  everywhere  in  the  country — but  not  in  New  Jersey.  We  live  in  an 
era  when  perhaps  70  percent  of  all  Americans  get  moat  ot  their  information  about 
events  in  their  state  from  televisions,  and  when  over  half  of  Americans  believe  what 
they  see  on  television.  Yet  surveys  show  that  New  Jersey  citizens  are  less  informed 
about  events  in  their  state  than  residente  in  any  other  state. 

The  reason  is  that  New  Jersey  does  not  have  the  coverage  of  New  Jersey  events 
and  issues  that  other  states  have  about  their  own  activities.  A  19TT  Eagleton  Poll 
showed  that  citizens  of  my  stete  knew  more  about  the  mayor's  contest  in  New  York 
than  they  knew  about  New  Jersey's  gubernatorial  race.  This  is  because  the  stetions 
they  watch  come  from  other  states,  and  the  service  those  stetions  give  is  to  their 
own  affairs,  not  ours. 

It  is  all  but  impossible  for  businesses  and  public  servants  te  use  television  as  a 
means  of  getting  their  messages  to  citizens  of  the  stete.  Recently,  at  a  seminar  on 
the  problem  of  television  in  New  Jersey,  John  DeardourfT,  a  nationally  known 
media  consultant,  stated  that  "New  Jersey  is  the  most  difTicult  and,  in  relative 
terms,  the  most  expensive  market  in  the  nation.  All  television  is  expensive  but  it  is 
incredibly  expensive  in  New  Jersey". 

The  figures  he  gave  illustrate  the  point.  The  cost  per  1,000  viewers  for  prime  time 
is  (4.90  for  New  York,  and  {17  for  New  Jersey.  In  Philadelphia,  the  figures  are  $6 
and  J22.  The  reason  is,  of  course,  people  who  buy  time  for  New  Jersey  pay  high 
New  York  and  Philadelphia  rates,  Dut  only  a  small  proportion  of  the  viewers  are 
firom  the  target  state.  Vice  President  Mondale  commented  recently  that  New  Jersey 
is  the  only  stete  in  the  Union  where  he  can  hold  a  press  conference  without  a 
television  camera,  even  though  he  spoke  only  ten  miles  from  New  York. 

Let  me  not  be  misunderstood.  I  do  not  claim  that  New  Jersey  doesn't  get  suffi- 
cient television.  In  fact.  New  Jersey's  citizens  are  blessed — or  perhaps  cursed—with 
the  ability  to  receive  many  stations.  Over  95  percent  of  New  Jersey  viewers  have 
access  to  ten  or  more  different  signals,  and  80  percent  can  get  15  to  25  diflerent 
stations,  a  truly  outstanding  variety  and  number  of  television  outleU.  The  average 
New  Jersey  citizen  tunes  in  over  five  stetions  a  week,  a  number  higher  than  the 
citizens  of  any  other  state.  And  New  Jeiseyans  wateh  almost  43  hours  of  television 
a  week,  the  fifth  highest  amount  in  the  nation. 

The  important  point  is  not  the  amount  of  entertainment  they  receive  nor  the 
number  of  stetions  they  can  get,  but  whether  information  important  te  their  daily 
lives  is  available.  The  programming  they  see  is  not  alx>ut  New  Jersey.  It  is  program- 
ming about  New  York  and  Philadelphia. 

liie  New  Jersey  part  of  this  broadcasting  is  infinitely  small.  There  are  eight  New 
Jervey  UHF  stations.  Four  are  public  service  stations,  which  are  hampered  by  signal 
weakness  and  lack  of  resources,  and  which  do  not  serve  the  stete  as  a  m^for 
cmnmerical  stetion  could.  There  are  two  commercial  UHF  stetions  in  the  southern 

Krtion  of  the  stete.  Wildwood,  which  is  an  NBC  afTiliate.  has  about  2,500  television 
■nilies.  The  other,  in  Vineland,  is  not  yet  broadcasting.  Other  UHF  stetions  reach 
specialized  audiences  or  are  pAy-televiaion. 

New  Jersey  cannot  rely  on  foreign  stations  for  knowledge  about  itself.  Recently, 
one  of  the  migor  New  York  network  stetions  sent  me  a  com(>endium  of  its  coverage 
of  New  Jersey  in  a  typical  month  for  this  year.  They  may  have  sent  that  survey  out 
of  pride,  but  1  think  the  survey  dramatically  proves  my  point. 

Of  the  77  New  Jersey  items  during  the  month.  40  were  concerned  with  crime, 
arson  and  misfortunes  of  various  kinds.  But  there  was  only  one  culture  story— about 
a  flower  and  garden  show^and  two  about  the  Pine  Barrens  moratorium.  In  all, 
there  were  only  three  public  affairs  steriea  during  the  month  that  mentioned  the 
gtrvemor. 

I  can't  compere  the  New  Jersey  coverage  to  the  kind  of  coverage  this  station  gives 
New  York  events.  But  if  this  is  a  sample  of  what  New  Jersey  sees  about  itself  on 
New  York  television,  it  is  no  wonder  that  New  Jerseyans.  despite  a  great  sense  of 
pride  in  their  communities,  have  little  feeling  of  state  identity.  It  is  no  wander  that 
to  some  people  New  Jersey  has  become  known  for  its  crime,  its  pollution,  its  urban 
problems,  and  its  Turnpike.  The  coverage  of  the  foreign  stetions  in  New  York  and 
Philadelphia  fosters  that  kind  of  image. 

The  plain  and  simple  truth  is  that  the  people  of  New  Jersey  deserve  their  own 
television  station.  That  they  have  been  deprived  of  one  is  a  disgrace,  and  a  national 
dii^riace. 
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Uion  residents.  New  Jersey  is  the  moet  deneelj^  pc^Hiloted  state  ii 

the  union,  and  the  ninth  largest.  It  is  a  dynamic  st^te.  boasting  an  outstanding 
industrial  base,  line  educational  institutionH  and  countless  corporate  headquarters. 

Despite  its  urban  reputation,  New  Jersey  is  amazingly  diverse.  Almost  two-thirds 
is  rural.  In  the  northwest  are  many  lakes,  state  parks,  small  towns,  farms  and 
beautiful  areas  for  camping,  swimming,  boating  and  fishing.  In  the  centra]  portion 
and  in  south  Jersey,  there  are  also  miles  and  miles  of  farmlands  and  about  as  rural 
an  atmosphere  as  any  state  could  claim. 

New  Jersey  has  many  areas  for  recreation,  and  tourism  is  the  state's  second 
largest  industry.  Within  a  few  hours'  drive  of  the  millions  of  people  who  live  in 
north  Jersev.  in  New  York  and  in  Philadelphia,  are  approximately  one  million  acrEs 
of  nearly  deserted,  almost  pristine  wilderness  in  the  Pine  Barrens,  where  the 
population  is  only  23  people  per  square  mile.  This  wilderness  constitutes  25  per  cent 
of  New  Jersey's  total  area. 

New  Jersey  has  the  third  largest  per  capita  income  in  the  country.  Its  buying 
income  is  $6t)  billion;  it  has  regional  sales  of  $22  billion;  food  sales  of  $5  billion,  and 
the  figures  go  on.  It  has  been  estimated  to  be  potentially  in  the  top  five  television 
markets. 

It  is  inconceivable  that  people  living  in  such  an  extraordinary  environment 
should  be  compelled  to  go  without  the  benefits  of  full  television  service  that  could 
keep  them  abreast  of  all  that  is  going  on  around  them. 

Imagine  what  your  own  home  state  would  be  like  if  it  had  no  television  station 
within  its  boundaries.  You  too  would  be  outraged. 

1  have  no  doubt  that  New  Jerseyans  could  and  would  support  their  own  station. 
even  in  competition  with  New  York  or  Philadelphia. 

1  am  confident  that  even  against  foreign  stations  offering  the  same  fare.  New 
Jerseyans  would  soon  develop  a  loyalty  to  a  station  which  told  them  what  their 
businesses,  musicians,  artists,  high  school  teams,  government  and  neighbors  were 
doing.  They  would  watch  network  shows  and  professional  sports  on  that  very  same 
station.  It  would  not  be  too  long  before  the  New  Jersey  station  created  a  sense  of 
jealous  loyalty. 

NEW  JERSEY  AND  THE  FCC 

For  the  past  seven  years,  a  coalition  of  citizens  and  pubhc  figures  have  sought  to 
get  the  FCC  to  recognize  and  deal  constructively  with  New  Jersey's  problem.  But 
the  Commission  has  done  nothing. 

We  asked  for  rule-making  to  get  relief,  but  that  came  to  naught.  Then  we 
challenged  the  license  renewal  of  Channel  13,  which  had  been  aasiened  to  New 
Jersey  and  then  moved  to  New  York.  But  the  FCC  said  "Past  is  past' .  and  refuses 
to  return  the  station  to  New  Jersey,  We  have  also  challenged  the  Lcenses  of  other 
New  York  and  Philadelphia  stations,  but  all  the  Chairman  and  the  Commission 
seem  to  offer  is  trivial  letters  and  decades  of  fruitless  litigation. 

We  have  had  years  of  excuses  for  inaction.  Despite  the  genuine  interest  that 
Chairman  Ferris  has  shown,  and  the  constructive  first  steps  he  has  taken  recently, 
it  is  evident  that  we  cannot  rely  on  the  FCC  alone  for  help.  This  Committee,  and  the 
Congress,  must  mandate  the  Commission  to  address  our  problem  and  to  come  up 
with  a  solution  quickly.  New  Jersey  cannot  and  should  not  have  to  wait  another 
seven,  or  ten,  or  twenty  years  for  the  FCC  to  get  around  to  a  remedy  on  its  own. 

For  the  past  year,  the  Commission  has  been  toying  with  the  idea  of  sending  a 
letter  to  the  New  York  and  Philadelphia  sstations.  asking  them  to  increaae  New 
Jersey  coverage  and  to  create  a  "presence"  in  the  state. 

This  is  by  far  the  easiest  solution  for  the  Commission,  even  if  it  is  curouslv  unable 
to  write  its  letter.  But  it  costs  monej[  to  go  into  New  Jersey  for  stories,  ana  most  of 
the  audience  of  those  stations  aren't  interested  in  New  Jersey.  While  we'd  like  more 
coverage,  it  can't  be  simply  more  of  the  kind  we're  already  getting.  More  than  crime 
and  fires  happen  in  New  Jersey,  and  roving  bands  of  mobile  cameras  won't  get  it  on 
the  air.  Even  with  the  greatest  of  will,  we  couldn't  realistically  expect  the  kind  of 
comprehensive  service  for  New  Jersey  from  stations  whose  first— and  properly 
first — obligation  is  to, the  community  in  which  they  are  licensed. 

Even  if  we  had  such  a  commitment,  how  would  it  be  enforced?  Those  stations 
seem  to  respond  with  increased  coverage  every  time  the  New  Jersey  issue  heats  up. 
But  when  it  dies  down,  so  does  the  coverage.  The  FCC  couldn't  effectively  enforce  a 
coverage  requirement,  and  1  wouldn't  expect  them  to.  It  serves  no  one's  purpose  to 
quibble  over  minutes  and  seconds.  And  even  with  expanded  news  coverage,  the 
problems  of  advertising  and  other  economic  realities  make  this  suggestion  clearly 
unsatifd'actory 

The  ideal  solution  would  be  for  New  Jersey  to  have  its  own  VHF  station.  While  it 
"HF  to  be  forced  into  New  Jersey,  the  only  obvioiu 
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tune  siiic«  television  has  become  generally  available,  it  has  come  to  dominate  the 
news,  infonnation,  culture  and  other  aspects  of  our  lives.  PoUb  and  investigations 
dniKHifltrate  that  it  is  the  most  influential  single  fonn  of  communication  in  the 
country.  It  has  transformed  our  political  a^tem,  making  citizens  more  aware  of 
public  events,  political  iasues,  and  personalities  in  their  communities  and  in  their 
state. 

That  is  the  case  everywhere  in  the  country— but  not  in  New  Jersey.  We  live  in  an 
era  when  perhaps  TO  percent  of  all  Americans  get  roost  ot  their  information  about 
events  in  their  state  from  televisions,  and  when  over  half  of  Americans  believe  what 
they  see  on  television.  Yet  surve3'B  show  that  New  Jersey  citizens  are  less  informed 
about  events  in  their  state  than  residents  in  any  other  state. 

The  reason  ia  that  New  Jersey  does  not  have  the  coverage  of  New  Jersey  events 
and  issues  that  other  states  have  about  their  own  activities.  A  1977  Bagleton  Poll 
Khowed  that  citizens  of  my  state  knew  more  about  the  mayor's  contest  in  New  York 
than  they  knew  about  New  Jersey's  gubernatorial  race.  TliiB  is  because  the  stations 
they  watch  come  from  other  states,  and  the  service  those  stations  give  is  to  their 
own  affairs,  not  ours. 

It  is  all  but  impossible  for  businesses  and  pubhc  servants  to  use  television  as  a 
means  of  getting  their  measages  to  citizens  of  the  state.  Recently,  at  a  seminar  on 
the  problem  of  television  in  New  Jersey.  John  Deardourff,  a  nationally  known 
media  consultant,  stated  that  "New  Jersey  is  the  meet  difficult  and.  in  relative 
terms,  the  most  expensive  market  in  the  nation.  All  television  is  expensive  but  it  is 
incredibly  expensive  in  New  Jersey". 

The  figures  he  save  illustrate  the  point.  The  cost  per  1.000  viewers  for  prime  time 
is  $4.90  for  New  York,  and  $17  for  New  Jersey.  In  Philadelphia,  the  figures  are  $3 
and  $22.  The  reason  is.  of  course,  people  who  buy  time  for  New  Jersey  pay  high 
New  York  and  Philadelphia  rates,  hut  only  a  small  proportion  of  the  viewers  are 
fiovo  the  target  state.  Vice  President  Mondale  commented  recently  that  New  Jersey 
is  the  only  state  in  the  Union  where  he  can  hold  a  press  conference  without  a 
television  camera,  even  though  he  spoke  only  ten  miles  from  New  York. 

Let  me  not  be  misunderstood.  I  do  not  claim  that  New  Jersey  doesn't  get  sufli- 
cient  television.  In  fact.  New  Jersey's  citizens  are  blessed^or  perhaps  cursed — with 
the  ability  to  receive  many  stations.  Over  95  percent  of  New  Jersey  viewers  have 
access  to  ten  or  more  different  signals,  and  80  percent  can  get  15  to  25  different 
stations,  a  truly  outstanding  variety  and  number  of  television  outlets.  The  average 
New  Jersey  citizen  tunes  in  over  five  stations  a  week,  a  number  higher  than  the 
citizens  of  any  other  stale.  And  New  Jerseyans  watch  almost  43  hours  of  television 
a  week,  the  fifth  highest  amount  in  the  nation. 

The  important  point  is  not  the  amount  of  entertainment  they  receive  nor  the 
number  rf  stations  they  can  get.  but  whether  information  important  lo  their  daily 
livea  is  available.  The  programming  they  see  is  not  about  New  Jeraey.  It  is  program- 
ming about  New  York  and  Philadelphia. 

liie  New  Jersey  part  of  this  broadcasting  is  infinitely  small.  There  are  eight  New 
Jersey  UHF  stations.  Four  are  public  service  stations,  which  are  hampered  by  signal 
ireakness  and  lack  of  resources,  and  which  do  not  serve  the  state  as  a  nu^jor 
coromerical  station  could.  There  are  two  commercial  UHF  stations  in  the  southern 

Sition  of  the  state.  Wildwood,  which  is  an  NBC  affiliate,  has  about  2,500  television 
niliea.  The  other,  in  Vineland,  is  not  yet  broadcasting.  Other  UHF  stations  reach 
specialized  audiences  or  are  pay-television. 
New  Jersey  cannot  rely  on  foreign  stations  for  knowledge  about  itself.  Recently, 
e  of  the  nifuor  New  York  networK  stations  sent  me  a  compendium  of  its  coverage 


of  New  Jersey  in  a  typical  month  for  this  year.  They  may  have  sent  that  survey  oi 
of  pride,  but  I  think  the  survey  dramatically  proves  my  point. 
Of  the  77  New  Jersey  items  during  the  month,  40  were  concerned  w 


arson  and  misfortunes  of  various  kinds.  But  there  was  only  one  culture  story^about 
a  flower  and  garden  show — and  two  about  the  Pine  Barrens  moratorium.  In  all, 
there  were  only  three  pubhc  affairs  stories  during  the  month  that  mentioned  the 
governor. 

I  can't  compare  the  New  Jersey  coverage  to  the  kind  of  coverage  this  station  gives 
New  York  events.  But  if  this  is  a  sample  of  what  New  Jersey  sees  about  itself  on 
New  York  television,  it  is  no  wonder  that  New  Jerseyans.  despite  a  great  sense  of 
pride  in  their  communities,  have  little  feeling  of  state  identity.  It  is  no  wonder  that 
to  some  people  New  Jersey  has  become  known  for  its  crime,  its  pollution,  its  urban 
probleros,  and  its  Turnpike.  The  coverage  of  the  foreign  stations  in  New  York  and 
Philadelphia  fosters  that  kind  of  image. 

Ilie  plain  and  simple  truth  is  that  the  people  of  New  Jersey  deserve  their  own 
televia)<ai  station.  That  they  have  been  deprived  of  one  is  a  disgrace,  and  a  national 
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With  over  7  million  reeidenta,  New  Jersey  is  the  most  densely  populated  state  in 
the  union,  and  the  ninth  largest.  It  is  a  dynamic  state,  boasting  an  outstanding 
industrial  base,  fine  educational  institutions  and  countless  corporate  headquarters. 

Despite  its  urbEui  reputation,  New  Jersey  is  amazingly  diveise.  Almost  two-thirds 
is  rural.  In  the  northwest  are  many  lakes,  state  parks,  smaU  towns,  farms  and 
beautiful  areas  for  camping,  swimming,  boating  ana  fishinE.  In  the  central  portion 
and  in  south  Jersey,  there  are  also  miles  and  miles  of  farmlands  and  about  as  rural 
an  atmosphere  as  any  state  could  claim. 

New  Jersey  has  many  areas  for  recreation,  and  tourism  is  the  state's  second 
largest  industry.  Within  a  few  hours'  drive  of  the  millions  of  people  who  live  in 
north  Jersey,  in  New  York  and  in  Philadelphia,  are  approximately  one  miUion  acres 
of  nearly  deserted,  almost  pristine  wilderness  in  the  Pine  Barrens,  where  the 
population  is  only  23  people  per  square  mile.  This  wilderness  constitutes  25  per  cent 
of  New  Jersey's  total  area. 

New  Jersey  has  the  third  largest  per  capita  income  in  the  country.  Its  buying 
income  is  $50  billion;  it  has  regional  sales  of  (22  billion;  food  sales  of  $5  billion,  and 
the  figures  go  on.  It  has  been  estimated  to  be  potentially  in  the  top  live  television 
markets. 

It  is  inconceivable  that  people  living  in  such  an  extraordinary  environment 
should  be  compelled  to  go  without  the  benefits  of  full  television  service  that  could 
keep  them  abreast  of  all  that  is  going  on  around  them. 

Imagine  what  your  own  home  state  would  be  like  if  it  had  no  television  station 
within  its  boundaries.  You  too  would  be  outraged. 

I  have  no  doubt  that  New  Jerseyans  could  and  would  support  their  own  station, 
even  in  competition  with  New  York  or  Philadelphia, 

1  am  conCdent  that  even  against  foreign  stations  offering  the  same  fare.  New 
Jerseyans  would  soon  develop  a  loyalty  to  a  station  which  told  them  what  their 
businesses,  musicians,  artists,  high  school  teams,  government  and  neighbors  were 
doing.  They  would  watch  network  shows  and  profeasiona]  sports  on  that  very  same 
station.  It  would  not  be  too  long  before  the  New  Jersey  station  created  a  sense  of 
jealous  loyalty. 

NEW  JERSEV  AND  THB  FCC 

For  theraat  seven  years,  a  coalition  of  citizens  and  public  figures  have  sought  to 
get  the  F(X)  to  recognize  and  deal  constructively  with  New  Jersey's  problem.  But 
the  Commission  has  done  nothing. 

We  asked  for  rule-making  to  get  relief,  but  that  came  to  naught.  Then  we 
challenged  the  license  renewal  of  Channel  13,  which  had  been  assigned  to  New 
Jersey  and  then  moved  to  New  York.  But  the  FCC  said  "Past  is  past' ,  and  reftiaes 
to  return  the  station  to  New  Jersey.  We  have  also  challenged  the  licenses  of  other 
New  York  and  Philadelphia  stations,  but  all  the  Chairman  and  the  CommissiMi 
n  to  offer  is  trivial  letters  and  decades  of  fruitless  litigation. 


We  have  had  years  of  excuses  for  inaction.  Despite  the  genuine  interest  that 
Chairman  Ferris  has  shown,  and  the  constructive  first  steps  he  has  taken  recently, 
it  is  evident  that  we  cannot  rely  on  the  FCC  alone  for  help.  This  Committee,  and  the 
Congress,  must  mandate  the  Commission  to  address  our  problem  and  to  coote  up 
with  a  solution  quickly.  New  Jersey  cannot  and  should  not  have  to  wait  anotber 
seven,  or  ten,  or  twenty  years  for  the  FCC  to  get  around  to  a  remedy  on  its  own. 

For  the  past  year,  the  Commission  has  been  toying  with  the  idea  of  seoding  a 
letter  to  the  New  York  and  Philadelphia  sstations,  asking  them  to  increase  New 
Jersey  coverage  and  to  create  a  "presence"  in  the  state. 

This  is  by  far  the  easiest  solution  for  the  Commission,  even  if  it  is  curously  unable 
to  write  its  letter.  But  it  costs  money  to  go  into  New  Jersey  for  stories,  and  most  d[ 
the  audience  of  those  stations  aren't  interested  in  New  Jersey.  While  we'd  like  more 
coverage,  it  can't  be  simply  more  of  the  kind  we're  already  getting.  More  than  crime 
and  fires  happen  in  New  Jersey,  and  roving  bands  of  mobile  cameras  won't  get  it  oo 
the  air.  Even  with  the  greatest  of  will,  we  couldn't  realistically  expect  the  kind  of 
comprehensive  service  for  New  Jersey  from  stations  whose  first — and  properly 
first^ — obligation  is  to  .the  community  in  which  they  are  licensed. 

Even  if  we  had  such  a  commitment,  how  would  it  be  enforced?  Those  station* 
aeem  to  respond  with  increased  coverage  every  time  the  New  Jersey  issue  heats  up. 
But  when  it  dies  down,  so  does  the  coverage.  The  FCC  couldn't  effectively  enforce  a 
coverage  requirement,  and  I  wouldn't  expect  them  to.  It  serves  no  one's  purpose  to 
quibble  over  minutes  and  seconds.  And  even  with  expanded  news  coverage,  the 
problems  of  advertising  and  other  economic  realities  make  this  suggestion  c)e«rly 
unsatisfactory. 

The  ideal  solution  would  he  for  New  Jersey  to  have  its  ovm  VHP  staticm.  While  it 
may  be  possible  for  another  VHF  to  be  forced  into  New  Jersey,  the  ooly  obvious 
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altoraativn  ia  to  mom  ons  of  the  New  York,  or  Philadelphia  stations,  or  channel  8, 
which  is  now  assigned  in  Lancaster  and  New  Haven.  Thia  would  obviously  be  the 
baM  tor  New  Jeney. 

But  I  am  not  unaware  of  the  difficulties.  In  New  York,  the  network  atatioiu  are 
tbe  flophip  stations  and  perhaps  the  most  profitable  in  the  county.  We  would  not 
be  sni^iBed  «4)en  the  existing  licensee  reeist  vehemently  an^  effort  to  have  them 
ntoved  to  New  Jersey.  Candor  forces  me  to  recognize  the  validity,  at  least  in  part,  of 
the  iwiMiiiiiiiii  Qiaiirnan  Ferris  expressed  the  other  day. 

If  nia  stateroentB,  and  the  history  of  the  Commiasion  are  any  guide,  I  fear  that  the 
FCC  hasn't  the  will  or  the  political  courage  to  take  the  necessary  action  to  solve 
New  Jereey's  problem  by  moving  one  of  those  VHF^.  I  am  not  certain  how  Congress 
can  legislate  will-power  and  poUtical  courage,  but  I  am  certainly  open  to  suKgeetions 
because  we  want  to  try. 

Prom  time  to  time,  we  have  heard  auggestiane  the  UHF  might  be  a  fruitful 
possibilil?.  I  have  a  prejudice  against  UHF  which  is  shared  by  many  Americans.  As 
Chairman  Ferris  testified,  there  are  phvsical  limitotions  such  that  UHF  does  not 
have  the  technical  qualities  of  VHF.  He  rias  suggested  that  UHF  could  become  more 
compatible  with  technical  development,  improved  transmitting  characteristics, 
better  antennas,  and  better  receivers. 

It  is  true  that  UHF  has  improved  in  recent  years.  In  1975,  only  69%  of  UHF 
stations  were  profitable.  In  1977.  that  figure  rose  to  76%  and  overall  revenues 
exceeded  $200  milhon.  I  am  told  that  a  Charlotte,  North  Carolina  station  which  ten 
years  ago  went  for  31^  mUlion  recently  aold  for  $20  million.  Audience  surveys  have 
shown  that  the  public  now  accepts  UHF  stations  more,  especially  when  they  are 
network  affiliated,  and  there  are  UHF  stations  in  the  country  which  day  in  and  day 
out  have  larger  audiences  that  their  VHF  competitors.  But  as  things  now  stand,  a 
UHF  is  not  an  acceptable  alternative. 

THE   NEED   FOR   LEGISLATION 

The  time  has  come  for  some  fresh  and  imaginative  thinking  by  those  of  ua  from 
New  Jersey,  from  the  FCC,  and  from  Congress. 

While  I  am  not  an  engineer,  I  refuse  to  believe  that  the  range  of  television 
technology  cannot  provide  ua  with  imaginative  ideas  to  solve  our  problem.  Even  in  a 
brief  conversation  with  members  of  the  subcommittee  ataff,  some  intriguing  possi- 
bilities were  suggested.  The  tragedy  is  that  the  FCC  has  not  yet  shown  any  affirma- 
tive  thinking. 

I  am  encouraged  that  Chairman  Ferris  has  ordered  a  technical  and  economic 
study  which  should  begin  to  explore  new  possibilities.  But  the  record  of  the  FCC's 
receptivity  to  innovative  thinking  is  not  good.  It  has  been  said  tfiat  the  Commia- 
>ion  8  rules  lock  it  into  1947  thinking.  I  hope  that  the  new  Chairman  and  new  Chief 
Sdentiat  will  be  forthcoming  in  their  study  with  a  host  of  constructive  suggestions, 
tnd  that  the^  will  expore  not  only  the  technical  pn^lems.  but  the  economic  and 
market  questions  that  need  study. 

1  look  to  the  FCC  to  examine  our  problem  closely  and  constructivelv.  Charged  as 
it  is  with  providing  television  service  to  all  citizens — -including  those  in  New 
Jersey — it  is  the  Commission's  responsibility  to  do  more  than  merely  reject  Ihe 
lolutions  offered  up  to  them.  1  calf  upon  them  to  provide  New  Jersey  with  first- 
daas,  comprehensive  commercial  tolevision  service  of  its  own. 

That  service  must  be  economically  viable.  It  must  not  only  start  in  New  Jersey, 
but  it  must  stay  there,  and  program  there.  New  York  City  is,  after  all,  the  lai^eet 
television  market  in  the  country,  and  Philadelphia  is  not  far  behind.  Overshadowed 
l^  markets  of  that  size,  it  would  be  unrealistic  to  expect  anv  new  stotion  not  to  be 
tempted  by  the  market  across  the  river.  Our  tolevision  problem,  therefore,  will  not 
be  fully  solv^  unless  at  the  time  we  create  new  station  in  New  Jersey,  we  also 
create  the  conditions  that  would  enable  the  stationa  to  operate  as  New  Jersey 
Stations  and  to  resist  the  lure  of  the  larger  New  York  and  Philadelphia  markets. 

We  must  make  clear  to  the  FCC  that  it  has  to  ensure  that  the  stations  ultimately 
autboriied  to  operate  on  the  channels  assigned  to  New  Jersey  are  also  able  to 
obtain  the  programs  of  the  mqjor  tolevision  networks. 

As  network  afliliates,  there  would  be  no  need  for  the  new  stations  to  become  part 
of  the  New  York  City  and  Philadelphia  television  markets.  In  fact,  it  would  be 
economically  impractical  for  them  to  do  so  since  both  markets  already  have  a  full 
complement  of  well-established   network-affiliated  atations.  But  stations  that 


ossiffned  to  and  serve  only  New  Jersey  ahould  be  able  to  competo  with  the  New 
Yort  CiW  and  Philadelphia  stotions  by  emphasizing  local  news,  public  issues  and 
events  that  are  beyona  the  attention  of  the  New  York  City  and  Philadelphia 

Digitized  by  LjOOQ  IC 


.  t  are  beyond  Uie  attention  of  the  New  York  City  and  Philadelphia 

stations.  Tbat  coverage  should  enable  the  New  Jersey  stotione  to  develop  a  subetan- 


tial  audknce,  aa  has  happened  in  other  areas  that  are  overehadowed  by  larger 
marketa. 

Mr,  Chairman,  it  is  quite  clear  to  me  that  we  will  all  have  oaaaed  from  the  scene 
before  a  solution  will  come  from  the  FCC  of  its  own  volition.  The  time  has  come  for 
decisive  congressional  action.  I  can  think  of  no  better  way  to  correct  the  inequitiee 
that  confront  New  Jersey  under  existing  law  and  administration  than  through  the 
legislation  designed  to  change  the  old  sj^tem.  I  urge  the  Committee  to  address  New 
Jersey's  problem  in  the  same  constructive  way  it  is  approaching  the  general  prob- 
lem of  broadcasting  reform. 

A  beneficial  l^islative  approach  should  provide,  by  amendment  if  necessary,  that 
the  FCC  is  statutorily  required  to  provide  New  Jersev  with  flrst^lass  commercial 
television  service,  service  that  is  economically  viable,  that  broadcasts  in  New  JerwT 
for  New  Jersey,  and  that  provides  programming  competitive  with  network  service 
emanating  from  New  York  and  Philadelphia. 

Senator  Williams  and  I  will  be  taking  up  a  lot  of  your  time  in  the  coming  weeks 
seeking  ^our  help  for  language  in  the  bill  that  meets  these  criteria.  We  alao  expect 
to  be  gomg  to  our  colleagues  in  the  Senate  with  our  case,  so  that  fay  the  time  your 
legislation  goes  to  the  President,  we  will  have  the  support  of  this  body  for  a 
resolution  of  the  New  Jersey  issue. 

1  want  to  thank  the  Chairman  and  the  members  of  the  subcommittee  for  their 
patience  and  their  attention.  I  have  some  materials  attached  to  my  statement  whicfa 
I  ask  be  included  in  the  formal  record  of  hearings. 


INTRODUCTION 

This  analysis  was  prepared  from  a  summary  of  "New  Jersey"  stories  sent  to 
Senator  Bradlev's  ofRce  in  June,  1979.  The  summary  was  prepared  by  Station  X.  It 
contains  only  tne  date  of  each  story,  the  time  of  the  news  broadcast  which  carried 
it,  and  a  short  descriptive  paragraph.  Because  the  original  material  contains  no 
information  on  New  York-related  news  items,  no  information  on  the  location  of 
each  item,  and  no  transcripts,  it  is  not  possible  to  perform  much  helpful  analysis. 
Other  New  York  stations,  when  asked  for  similar  summaries,  either  did  not  keep 
any  or  referred  not  to  provide  it. 


There  were  77  New  Jersey  news  items,  including  updates,  contained  in  the  month- 
ly summary.  However,  this  total  includes  many  stories  which  have  only  a  alight 
connection  to  the  state,  such  as  a  report  about  a  New  York  criminal  apprenendeain 
New  Jersey,  commuters  stuck  in  a  tunnel  below  the  Hudson  River,  and  a  milk  truck 
set  on  fire  in  Garden  City.  New  York. 
The  summary  was  not  reticent  in  drawing  conclusions  about  New  Jersey.  "Nortb- 
1  New  Jersey  is  now  the  arson  capital  of  the  country."  Bccordins  U>  one  report. 


Other  news^  '"fwice  as  many  people  were  killed  on  New  jersey's  highways  last  year 
as  were  killed  the  year  before."  ,  .  .  "Two  women  were  raped  last  month  on  the 
campus  of  Rutgers  University"  .  .  .  "The  parents  of  a  IT-year-old  mentally  retaiided 


.  for  permission  to  have  her  sterilized.'  The  relationship  betwet_ 
New  York  City's  cancer  rate  and  the  wind  from  New  Jersey  was  also  explored. 

Forty-two  of  the  77  stories  dealt  with  crime  or  other  personal  misfortunes.  Appar- 
ently, the  most  interesting  about  the  state  Co  this  network  was  New  Jersey's  flrea — 
twenty-one  reports  were  devoted  to  the  subject.  By  contrast,  there  were  only  four 
public   affairs  stories,   and   one  cultural   item   about   a  flower   and  garden   show. 

It  was  not  easy  for  New  Jersey  listeners  to  follow  the  activities  of  their  state  and 
federal  representatives.  Governor  Byrne  was  mentioned  only  four  times  during  the 
entire  month  and  there  was  no  reference  to  any  of  the  state's  congressmen  or 
senators.  The  most  important  action  in  the  state  legislature  that  month— according 
to  the  New  York  station — was  a  move  to  raise  the  drinking  age. 
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Professor  Wakbbn.  Thank  you,  Mr.  Chairman.  We  appreciate  the 
(^}portunity  to  be  here.  We  would  like  to  commend  the  committee 
on  S.  611  for  its  mandate  to  iot^^te  a  vEiriety  of  telecommunica- 
tions  technologies  at  both  the  national  and  international  Bcale,  and 
especially  for  its  explicit  proposals  concerning  improvement  of  tele- 
oonununications  services  available  to  underserved  rural  areas. 
nieee  are  clearly  important  issues  which  must  be  resolved  if  the 
full  range  of  benefits  from  these  technologies  are  to  be  et^oyed. 

Further  emphasis  is  necessary,  however,  on  the  appropriate  scale 
at  which  the  services  offered  by  the  technologies  should  be  pro- 
vided. Considerable  attention  is  given  to  aspects  of  national  and 
international  telecommunications  management  and  int«gration, 
and  further  development  of  rural  telecommunications  services. 
Hub  does  not  encompass  questions  of  the  more  general  communica- 
tions  needs  of  local  communities,  both  rural  emd  urban.  Technol- 
ogiea  should  be  scaled  to  the  neeids  of  both  large  as  well  as  small 
oommunities  in  order  to  facilitate  processes  of  local  growth  emd 
development.  Availability  of  local  television  broadcast  outlete  is  an 
especially  critical  aspect  of  achieving  this  goed. 

Qmsequently,  we  believe  the  absence  of  a  clear  mandate  foster- 
ing an  increase  in  the  number  of  local  television  outlets  could  have 
negative  effecte  on  cities  and  areas  currently  without  eissignments, 
or  without  an  adequate  number  of  assignments  to  meet  lo«il  needs. 

We  are  dealing  with  telecommunications  and  spectrum  issues 
but  also  with  the  social  fabric  of  the  Nation.  We  can  have  a  vision 
in  which  the  country  is  held  together  by  national  and  international 
electronics  grids,  orgtmized  at  the  largest  market  scale  that  the 
economic  activities  dictete,  or  we  can 

S^iator  HoLUNGS.  Excuse  me.  Where  are  you  now  in  your  state- 
ment? 

Professor  Wakben.  These  are  comments  which  I  have  eidded  to 
the  statement.  1  am  at  the  bottom  of  the  first  page. 

Senator  Hoixings.  All  right. 

Professor  Warbbn.  I  was  indicating  we  can  have  a  vision  which 
is  dictated  by  the  market  scale  or  a  vision  of  a  country  held 
together  by  diverse  and  viable  communities  with  adequate  internal 
telecommunications  infrfistructure. 

Cities  without  television  allocations  suffer  costs  in  the  form  of 
the  benefits  foregone  due  to  the  lack  of  a  local  broadcast  outlet: 
Local  news,  forums  for  public  issues,  coverage  of  local  election 
campaigns,  and  advertising  opportunities  for  local  businesses  with 
rates  scaled  to  the  appropriate  marketing  area  may  all  be  more 
difficult  or  costly  to  obtain  without  a  loced  television  outlet.  And  it 
is  interesting  to  note  here  that  a  recent  poll  by  Yankelovich,  Skelly 
&  White  indicated  that  the  m^'ority  of  those  interviewed  consid- 
ered local  news  to  be  more  interesting  and  relevant  than  either 
national  or  international  news. 

Basically  we'd  like  to  concur  with  the  statement  of  Senator  Brad- 
ley from  New  Jersey.  What  we  are  suggesting  is  the  problem  of 
lack  of  allocation  or  underallocation  does  not  stop  at  the  State  level 
and  a  number  of  communities  in  the  country  should  receive  atten- 
tion. I^is  is  because  cities  without  local  television  programing  are 
at  a  serious  disadvantage  in  their  information  environmente  in 
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terms  of  both  equity  £md  competitive  position  with  cities  that  do 
have  local  television  outlets. 

We  should  underscore  that  there  are  great  benefits  in  receiving 
television  signals  for  communities  but  at  the  same  time  there  is  a 
critical  difference  between  receiving  television  signals  generated  in 
external  places  and  the  ability  of  the  community  to  produce  locally 
developed  programing  that  relates  to  community  need  and  issues 
and  activities. 

Consequently,  careful  consideration  should  therefore  be  given  to 
any  policy  which  will  affect  the  number  and  location  of  cities  and 
local  areas  which  are  provided  access  to  the  benefits  of  local  televi- 
sion outlets.  We  must  voice  concern  over  the  possibility  that  pas- 
sage of  S.  611  would  imply  that  the  existing  pattern  of  television 
frequency  assignments  would  be  accepted  as  the  de  facto  starting 
point  for  a  revised  Communications  Act.  The  present  spatial  distri- 
butic.i  of  allocations  would  be  essentially  locked  in  for  a  period 
follova  ig  passage  of  legislation,  without  any  explicit  mfuidate  to 
evaluate  the  equity  of  the  present  pattern  of  assignments. 

It  is  this  issue  with  which  our  early  research  efforts  have  been 
concerned.  We  feel  it  is  undesirable  that,  with  few  exceptions,  little 
or  no  information  has  been  available  for  consideration  of  revisions 
to  the  Communications  Act  that  would  allow  the  evaluation  of  the 
existing  spatial  distribution  of  television  assignments  from  the  per- 
spective of  which  cities  have  or  do  not  have  assigned  frequencies. 

Believing  that  there  are  benefits  generated  by  local  television 
outlets  that  might  be  lost  with  a  change  in  policy,  we  feel  that 
serious  questions  of  equity  should  be  raised  if  a  significant  subset 
of  cities  of  various  sizes  have  not  been  granted  television  frequen- 
cies. 

With  this  in  mind,  we  have  recently  undertaken  an  examination 
of  the  distribution  of  television  frequency  assignments  in  the 
United  States. 

Despite  the  early  stage  at  which  our  research  currently  stands, 
certain  preliminary  findings  can  be  presented  that  may  be  of  some 
interest  to  the  committee.  Using  1975  and  1976  population  esti- 
mates, and  the  1976  table  of  assignments,  certain  trends  in  the 
data  have  emerged  which  suggest  that  the  populations  of  a  signifi- 
cant number  of  cities  across  the  United  States  have  been  denied 
access  to  the  benefits  of  local  broadcast  outlets. 

Our  data  has  indicated  that  from  the  perspective  of  urban  areas, 
the  most  serious  discrepancies  in  the  distribution  of  total  assign- 
ments exist  for  cities  within  the  size  range  of  25,000  to  100,000 
population.  More  than  60  percent  of  all  cities  in  this  size  category 
are  without  a  single  assignment. 

And  if  only  those  allocations  which  are  currently  operating  are 
considered,  less  than  25  percent  of  the  cities  in  this  size  category 
are  presently  receiving  the  benefits  of  local  origination. 

Since  table  1  deals  only  with  cities  over  25,000  in  population, 
some  consideration  should  also  be  given  to  the  large  number  of 
smaller  communities  with  lesser  populations.  It  has  been  argued, 
however,  that  many  cities  in  these  smaller  size  categories,  and 
especially  those  communities  with  populations  of  less  than  10,000, 
simply  do  not  possess  the  population  threshold  necessary  to  sup- 
sport  a  commercial  television  operation.  The  logic  of  this  argumei  ' 
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le&ds  to  the  conclusion  that  these  cities  should  not  be  granted 
assignments  since  their  population  levels  would  not  allow  stations 
to  establish  viable  operations. 

Our  data,  however,  suggest  that  this  view  is  not  valid.  In  looking 
at  smaller  cities — those  under  10,000  in  population — that  have 
been  granted  frequencies,  we  have  found  31  cities  which  presently 
support  operating  commercifil  stations.  The  sizes  of  these  cities 
range  from  less  than  1,000  to  over  9,000,  and  in  very  few  cases  is 
the  population  of  the  county  in  which  the  city  resides  more  than 
30,000.  Further,  there  are  40  cities  under  10,000  that  presently 
possess  operating  noncommercial  allocations.  Hence,  it  is  neither 
clear  nor  unambiguous  that  population  thresholds  can  be  deter- 
mined. Further,  if  there  are  minimum  thresholds  for  supfwrt  of  a 
TV  assignment,  they  may  not  be  based  on  population  levels. 

We  feel  there  are  a  variety  of  other  factors  which  need  to  be 
taken  into  account.  And  the  observation  that  the  size  of  cities  may 
not  be  a  barrier  is  simply  underscored  by  looking  at  the  other  end 
of  the  city-size  continuum:  There  are  30  cities  in  the  United  States 
with  populations  over  100,000  that  are  without  even  one  television 
assignment. 

If  we  look  at  the  distribution  of  assignments  for  only  the  latter 
citiee  of  the  Nation — those  with  at  letist  50,000  population,  the 
requirement  for  a  central  city  as  defined  by  the  Bureau  of  the 
Census — we  find  that  as  many  as  149  cities  are  without  a  local 
television  outlet. 

Similar  findings  have  emerged  from  an  examination  of  major 
market  areas.  For  example,  in  the  top  5  television  markets,  only  26 
percent  of  the  96  citiee  between  50,000  and  250,000  have  television 
assignments.  Twelve  cities  between  100,000  to  250,000  in  these  five 
miyor  market  areas  have  not  been  allocated  a  single  television 
frequency. 

A  primary  reason  for  the  exclusion  of  these  cities  is  likely  to  be 
their  suburban  status  relative  to  the  largest  central  city  in  the 
market.  Most  assignments  to  the  market  area  may  be  concentrated 
in  the  central  city,  with  the  surrounding  suburbs  therefore  ex- 
cluded from  possession  of  a  frequency,  even  though  this  is  in  viola- 
tion of  stated  FCC  policy. 

While  the  data  is  in  the  earliest  phase  of  analysis,  it  is  nonethe- 
less clear  that  certfiin  inequities  exist  in  the  extent  to  which  all 
cities  share  equally  the  benefits  of  local  broadcasting  outlets.  We 
brieve  there  should  be  more  concern  within  S.  611  for  this  issue, 
its  magnitude,  and  how  its  effects  can  be  lessened  or  eliminated. 

It  is,  therefore,  our  view  that  the  language  within  S.  611  be 
altered  to  reflect  the  policy  conclusions  which  flow  from  some  of 
our  early  findings.  We  believe  the  committee  has  acted  favorably 
by  including  the  mandate  to  thoroughly  study  changes  in  alloca- 
tion and  assignment  of  frequencies  contained  in  section  503  dealing 
with  the  Nation^  Commission  on  Spectrum  Management;  and  we 
8b*ongly  endorse  the  sections  dealing  with  rural  telecommunication 
services  but  urge,  first,  that  attention  be  given  to  gaps  in  telecom- 
munication services  in  all  parts  of  the  country,  not  just  rural,  and 
that,  second,  particular  attention  be  given  to  substantially  expand- 
ing the  opportunities  for  establishing  local  television  broadcasting 
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B  community 
could  include  the  following: 

There  should  be  first,  and  above  all,  an  explicit  afllrmation  of 
the  commitment  to  maximize  the  number  of  local  broadcast  out- 
lets. Second,  consideration  should  be  given  to  the  intrametropoiitan 
redistribution  of  television  frequency  assignments,  since  the  con- 
centration of  allocations  in  larger  central  cities  largely  precludes 
local  origination  capacity  for  many  large  suburban  communities. 
The  legislation  should  recommend  an  examination  of  the  feasibility 
of  redistributing  allocations  on  a  metropolitan  basis  in  order  to 
satisfy  the  broadcast  needs  of  growing  suburban  communities.  Lan- 
guage should  be  included  that  explicitly  promotes  the  development 
of  technologies  and  pohcies  which  will  expand  the  number  of 
broadcasting  outlets,  such  as  low-power  television  stations  and 
translators  for  smaller  urban  communities  presently  without  allo- 
cations and  for  underserved  rural  areas. 

An  additional  recommendation  concerns  cable  television.  Since 
cable  may  be  the  only  way  to  provide  the  local  origination  capacity 
for  community  prt^aming  in  cities  without  television  allocations, 
some  provisions  must  be  made  to  assure  cable  systems  provide 
opportunities  to  broadcast  locally  oriented  programing.  Section  332 
concerning  broadcast  retransmission  should  therefore  contain  lan- 
guage which  allows  local  governments  to  require  cable  systems  to 
provide  local  programing  and  origination  capacity  under  certain 
circumstances,  such  as  when  the  community  does  not  otherwise 
possess  a  local  television  outlet. 

Mr.  Chairman,  this  concludes  the  remarks  of  Sam  Nunn,  my 
colleague,  and  I,  and  we  thank  you  again  for  the  opportunity  to 
appear  here. 

Senator  HoLUNGS.  Thank  you  very  much,  Professor  Warren,  and 
your  complete  statement  will  be  included  in  the  record. 

[The  statement  follows:] 


We  commend  Senate  Bill  S.  611  for  ita  mandate  to  integrate  a  variety  of  telecom- 
munications technologiea  at  both  the  national  and  international  scale,  and  especial- 
ly for  ita  explicit  proposals  concerning  improvement  of  telecommunications  services 
available  to  underserved  rural  areas.  These  are  clearly  important  issues  which  must 
be  resolved  if  the  full  range  of  benefits  from  these  technologies  are  to  be  enjoyed. 

Further  emphasis  is  necessary,  however,  on  the  appropriate  scale  at  which  the 
services  offered  by  the  technologies  should  be  provided.  Considerable  attention  is 
given  to  aspects  of  national  and  international  telecom munications  management  and 
integration,  and  further  development  of  rural  telecommunications  services.  This 
does  not  encompass  questions  of  the  more  general  communications  needs  of  local 
communities,  both  rural  and  urban.  Technologies  should  be  scaled  to  the  needs  of 
both  large  as  well  as  small  communities  in  order  to  facilitate  processes  of  local 
growth  and  development.  Availability  of  local  television  broadcast  outlets  is  an 
especially  critical  aspect  of  achieving  this  goal.  Consequently,  we  believe  the  ab- 
sence of  a  clear  mandate  fostering  an  increase  in  the  number  of  local  television 
outlets  could  have  negative  effects  on  cities  and  areas  currently  without  assign- 
ments, or  without  an  adequate  number  of  assignments  to  meet  local  needs. 

Cities  without  television  allocations  suffer  costs  in  the  form  of  the  benefits  fore- 
gone due  to  the  lack  of  a  local  broadcast  outlet:  local  news,  forums  for  public  issuoi, 
coverage  of  local  election  campaigns,  and  advertising  opportunities  for  \ocal  busi- 
nesses with  rates  scaled  to  the  appropriate  marketing  area  may  all  be  more  difTicult 
or  costly  to  obtain  without  a  local  television  outlet.  And  it  is  interesting  to  note  here 
that  a  recent  poll  by  Yankelovich,  Skelly.  and  White  indicated  that  the  m^oritv  of 
those  interviewed  considered  local  news  to  be  more  interesting  and  relevant  than 
either  nattonal  or  ijitamational  news.  CStiiEB  without  local  television  prt^rajmning 
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arm  at  a  nrioui  diMdvantasB  in  their  "infonoation  environments"  in  terms  of  both 
equi^  and  competitive  position  with  cities  that  do  have  local  television  outlets. 

Carsful  oonsideration  should  therefore  be  given  to  any  policy  which  will  affect  the 
number  and  location  of  cities  and  local  areas  which  are  provided  access  to  the 
bwtafita  of  local  television  outlets.  We  must  voice  concern  over  the  possibility  that 
paaiase  of  S.  611  would  imply  that  the  existing  pattern  of  television  frequency 
■MiUiiiiiiiiili  would  be  acceptM  as  the  de  facto  starting  point  for  a  revised  Communi- 
^rtMT^T  Act  The  present  spatial  distribution  of  aUocations  would  be  essentially 
locked-in  for  a  period  following  passage  of  legislation,  without  any  explicit  mandate 
to  evaluate  the  equity  of  the  preeent  pattern  of  assignments. 

It  iaUiia  issue  with  which  our  early  research  efforts  have  been  concerned.  We  feel 
ft  fa  imderairable  that,  with  ttm  exceptions,  little  or  no  information  has  been 
anulable  for  cmaideration  of  revisions  to  the  Communications  Act  that  would  allow 
~  e  evaluation  of  ttie  existing  spatial  distribution  of  television  assignments  from  the 

~  ~pective  of  cities  that  have  or  do  not  have  assigned  frequencies.  Believing  that 

e  are  benefits  generated  by  local  television  outlete  that  might  be  lost  with  a 

)  in  poli(7,  we  felt  that  serious  questions  of  equity  would  be  raised  if  a 

_  cant  subset  of  cities  of  various  sizes  had  not  been  granted  television  fre<^uen- 
daa.  With  tliis  in  mind,  we  have  recently  undertaken  an  examination  of  the  distri- 
bataoa  of  television  frequency  assignments  in  the  United  States. 

Daapite  the  early  stage  at  which  our  examinations  currently  stand,  certain  pre- 
UminaiT  findings  can  be  presented  that  may  be  of  some  internt  to  the  Committee. 
Uiinf  19T5  and  1976  population  estimates,  and  the  1976  Table  of  Assignments, 
oartara  trends  in  the  data  have  emerged  which  suggest  that  the  populations  of  a 
rignificant  number  of  cities  across  the  United  Stateehave  been  denieo  access  te  the 
bearilts  of  local  broadcast  outlets.  A  new  communications  Act,  by  blanketing-in  the 
1^^"^  pattern,  could  seriously  increase  the  incidence  of  such  inequities. 

OiU"  data  has  indicated  that  from  the  perspective  of  urban  areas,  the  most  serious 
dtacrvpancies  in  the  distribution  of  total  assignments  exist  for  cities  within  the  size 
range  of  25.000  to  100,000  population.  More  than  60  percent  of  all  cities  in  this  size 
category  are  without  a  single  assignment. 

TAfil£  1 
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Since  Table  1  deals  only  with  cities  over  25,000  in  population,  some  consideration 
■boutd  also  be  given  to  the  large  number  of  smaller  communities  with  lesser 
populations.  It  has  been  argued,  however,  that  may  cities  in  these  smaller  size 
eatcBMies,  and  especially  those  communities  with  populations  of  less  than  10,000, 
■imply  do  not  possess  the  population  threshold  necessary  to  support  a  commercial 
television  iteration.  The  loKic  of  this  argument  leads  to  the  conclusion  that  these 
dtiea  slMuld  not  be  granted  assignments  since  their  population  levels  would  not 
allow  BtaticmB  to  estaUish  viable  operations. 

Our  data,  however,  suggest  that  this  view  is  not  valid.  In  looking  at  smaller 
rUitm — those  under  10,000  in  population — that  have  been  granted  frequencies,  we 
have  found  31  cities  which  presently  support  operating  commercial  stations.  The 
■iasB  of  theee  cities  range  from  less  than  1,000  to  over  9,000,  and  in  few  cases  is  the 
pl^Nllation  of  the  county  in  which  the  city  resides  more  than  30,000.  Further,  there 
■re  for^  cities  under  lO.OOO  that  presently  possess  operating  noncommercial  alloca- 
tkna.  Hence,  it  is  neither  clear  nor  unambiguous  that  population  thresholds  can  be 
determinsd.  Purttier,  if  there  are  minimum  thresholds  for  support  of  a  TV  asaign- 
mant,  they  may  not  be  baaed  on  population  levels.  These  observations  can  be 
-" — -^  *—  ——'-;—[  the  other  end  of  the  city-size  continuum:  there  are 


Digitized  by 


Google 


capacity  at  the  community  level.  Steps  to  implement  such  a  poU^ 
could  include  the  following: 

There  should  be  first,  and  above  all,  an  explicit  affirmation  of 
the  commitment  to  meiximize  the  number  of  local  broadcast  out- 
lets. Second,  consideration  should  be  given  to  the  intrametropolitan 
redistribution  of  television  frequency  eissignments,  since  ^e  con- 
centration of  allocations  in  larger  central  cities  largely  precludes 
local  origination  capacity  for  mjiny  large  suburban  communities. 
The  legislation  should  recommend  an  examination  of  the  feasibility 
of  redistributing  allocations  on  a  metropolitan  basis  in  order  to 
satisfy  the  broadcast  needs  of  growing  suburban  communities.  Lan* 
gaage  should  be  included  that  explicitlj^  promotes  the  development 
of  technologies  and  policies  which  will  expand  the  number  <tf 
broadcftsting  outlets,  such  as  low-;x)wer  television  stations  and 
translators  for  smaller  urban  communities  presently  without  allo> 
cations  and  for  underserved  rural  areas. 

An  additional  recommendation  concerns  cable  television.  Since 
cable  may  be  the  only  way  to  provide  the  local  origination  capacity 
for  community  programing  in  cities  without  television  allocationB, 
some  provisions  must  be  made  to  assure  cable  systems  provide 
opportunities  to  broadcast  locally  oriented  programing.  Section  332 
concerning  broadcast  retransmission  should  therefore  contain  lan- 
guage which  allows  local  governments  to  require  cable  systems  to 
provide  local  programing  and  origination  capacity  under  certain 
circumstances,  such  as  when  the  community  does  not  otherwise 
possess  a  local  television  outlet. 

Mr.  Chairman,  this  concludes  the  remarks  of  Sam  Nunn,  my 
colleague,  and  I,  and  we  thank  you  again  for  the  opportunity  to 
appear  here. 

Senator  Holuncs.  Thank  you  very  much.  Professor  Warren,  and 
your  complete  statement  will  be  included  in  the  record. 

[The  statement  follows:] 


We  commend  Senate  BUI  S.  611  for  iU  mandate  to  integrate  a  variety  of  telecom- 
municationa  technologiea  at  both  the  national  and  international  scale,  and  espMnal- 
ly  for  ita  exphcit  proposals  concerning  improvement  of  telecommunications  service* 
available  to  underaerved  rural  areas.  These  are  clearly  important  issuee  which  must 
be  resolved  if  the  full  range  of  beneHts  from  these  technologies  are  to  be  eiuoyed. 

Further  emphasis  is  necessary,  however,  on  the  appropriate  scale  at  whicn  tlie 
services  ofTered  by  the  technolo^es  should  be  provided.  Considerable  attention  is 
l^ven  to  aspects  of  national  and  mtemational  telecommunications  management  and 
mtegration,  and  further  development  of  rural  telecommunications  services.  TTiis 
does  not  encompass  questions  of  the  more  general  communications  needs  of  loc*l 
communities,  both  rural  and  urban.  Technologies  should  be  scaled  to  the  needs  of 
both  large  as  well  as  small  communities  in  order  to  facilitate  processes  of  local 
growth  and  development.  Availability  of  local  television  broadcast  outlets  is  an 
especially  critical  aspect  of  achieving  this  goal.  Consequently,  we  believe  the  ab- 
sence of  a  clear  mandate  fostering  an  increase  in  the  number  of  local  television 
outlets  could  have  negative  effects  on  cities  and  areas  currently  without  aasign- 
ments.  or  without  an  adequate  number  of  assignments  to  meet  local  needs. 

Cities  without  television  allocations  suffer  costs  in  the  form  of  the  benefits  fore- 
gone due  to  the  lack  of  a  local  broadcast  outlet:  local  news,  forums  for  public  issues, 
coverage  of  local  election  campaigns,  and  advertising  opportunities  for  local  busi- 
nesses with  rates  scaled  to  the  appropriate  marketing  area  may  all  be  ntore  difficult 
or  costly  to  obtain  without  a  local  television  outlet.  And  it  ia  interesting  to  note  here 
that  a  recent  poll  by  Yankelovich,  Skelly,  and  White  indicated  that  the  mi^^oritv  of 
those  interviewed  considered  local  news  to  be  more  interesting  and  relevant  than 
eitiier  national  or  international  news.  Cities  without  local  televisicHi  prograinining 
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I  diaadvantage  in  tbeir  "infonoation  envirooments" 
apetitive  powtion  with  dtiee  that  do  have  local  te 
deratioa  snotild  therefore  be  given  to  any  policy  whic 

T  and  location  of  cities  and  local  areaa  which  are  provided  access  to  the 

bnwfita  of  local  televtsimi  outlets.  We  must  voice  concern  over  the  poeeibillty  that 
paaaage  of  S.  611  would  imply  that  the  existing  pattern  of  television  frequency 
Mngnments  would  be  accepted  as  the  de  facto  starting  point  for  a  revised  Communi- 
cationa  Act.  The  preaent  spatial  distribution  of  allocations  would  be  essentially 
kx^ed-in  for  a  period  following  passage  of  l^islation,  without  any  explicit  mandate 
to  evaluate  the  equity  of  the  preaent  pattern  of  assignments. 

It  ia.tluB  iiaue  with  which  our  early  research  efforts  have  been  concerned.  We  feel 
it  ia  undwstrable  that,  with  few  exceptions,  little  or  no  information  has  been 
svailable  for  consideration  of  revisions  to  the  Communications  Act  that  would  allow 
the  cmluation  of  the  existing  spatial  distribution  of  television  aasignmente  from  the 
perspective  of  cities  that  have  or  do  not  have  assigned  frequencies.  Believing  that 
there  are  benefits  generated  by  local  television  outlets  that  might  be  lost  with  a 
diange  in  policy,  we  felt  that  serious  questions  of  equity  would  be  raised  if  a 
ngnmcant  subset  of  cities  of  various  sizes  had  not  been  granted  television  frequen- 
des.  With  this  in  mind,  we  have  recently  undertalien  an  examination  of  the  distri- 
bution at  television  frequency  assignments  in  the  United  States. 

Despite  the  early  stage  at  which  our  examinations  currently  stand,  certain  pre- 
liminpry  findings  can  be  presented  that  niay  be  of  some  interest  to  the  Committee. 
Uvng  1975  end  1976  population  estimates,  and  the  1»T6  Table  of  Assignments, 
GertBin  trrads  in  the  oata  have  emerged  which  suggest  that  the  populations  of  a 
significant  number  of  eitiee  acroBS  the  United  Stateehave  been  denieo  access  to  the 
bmefitB  <^  local  broadcast  outlets.  A  new  communications  Act,  by  blanketing-in  the 
ffiigtitig  pattern,  could  seriously  increase  the  incidence  of  such  inequities. 

Our  data  has  indicated  that  from  the  perspective  of  urban  areas,  the  most  serious 
discr^Mndes  in  the  distribution  of  total  asaignmenta  exist  for  cities  within  the  sixe 
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And  if  only  those  allocation  which  are  currently  operating  are  considered,  less  than 
25  percent  of  the  cities  in  this  size  category  are  presently  receiving  the  benefits  of 
local  origination. 

Since  Table  1  deals  only  with  cities  over  25,000  in  population,  some  consideration 
ihtnikl  also  be  given  to  the  large  number  of  smaller  communities  with  lesser 
pcqiulations.  It  I^  been  ai^ued,  however,  that  may  cities  in  these  smaller  size 
categories,  and  eepecially  those  communities  with  populations  of  less  than  10,000, 
limply  do  not  possess  the  population  threshold  necessary  to  support  a  commercial 
television  operation.  The  logic  of  this  argument  leads  to  the  conclusion  that  these 
cities  should  not  be  granted  assignments  since  their  population  levels  would  not 
allow  stations  to  establish  viable  operations. 

Our  data,  however,  suggest  that  this  view  is  not  valid.  In  looking  at  smaller 
cities — those  under  10,000in  population — that  have  been  granted  frequencies,  we 
have  found  31  dties  which  presentlv  support  operating  commercial  stations.  The 
rises  of  these  dtiee  range  from  less  than  1,000  to  over  9,000,  and  in  few  cases  is  the 
population  of  the  county  in  which  the  city  resides  more  than  80,000.  Further,  there 
are  forty  dties  under  10,000  that  presentlv  possess  operating  noncommercial  alloca- 
tions. Hence,  it  is  neither  clear  nor  unamoiguoua  that  population  thresholds  can  be 
determined.  Further,  if  there  are  minimum  thresholds  for  support  of  a  TV  assign- 
ment, they  may  not  be  based  on  population  levels.  These  observations  can  be 
"---'--i  t^  examining  the  other  end  of  the  dty-size  continuum:  there  are 
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to  prevent  interference,  to  provide  television  service  throughout 
the  United  States,  and  to  provide  diversity  and  provide  competi- 
tion. 

Although  diversity  of  ownership  and  competition  are  indeed  im- 
portant purposes,  pursuing  them  without  considering  harmful  in- 
terference would  result  in  less,  not  more,  service.  The  FCC.  accord- 
ingly, should  be  explicitly  directed  to  regulate  television  broadcast- 
ing in  accordance  with  all,  and  not  just  two.  components  of  the 
public  interest  standard. 

As  for  service  to  rural  areas,  which  is  extremely  important, 
television  translator  stations  are  very  effective  in  bringing  to  rural 
and  other  Americans  television  broadcast  service  which  they  would 
not  otherwise  receive.  There  are  now  some  3,600  television  transla- 
tors. The  genius  of  translators  is  that  they  serve  their  essential 
function  of  expanding  free  over-the-air  television  broadcast  service 
without  causing  interference  to  regular  station  service.  It  is  not 
clear  that  provisions  of  part  3  of  S.  611  which  seek  to  improve  the 
availability  of  telecommunications  services  in  rural  areas  adequate- 
ly apply  to  translators.  Our  formal  statement  points  to  certain 
eimbiguities  which  we  suggest  be  clarified. 

On  the  other  hand,  MST  is  troubled  by  the  suggestion  in  section 
233  of  S.  611  that  low-power  stations  be  supported  as  a  means  of 
providing  rural  area  service.  Let  me  emphasize  that  although  this 
organization  has  serious  reservations  about  the  economic  feasibility 
of  low-power  stations,  we  do  not  oppose  their  operation  on  regular 
channel  assignments.  A  large  number  of  assignments  are  and  could 
be  made  available  for  this  purpose  if,  in  fact,  such  stations  are 
economically  feasible. 

MST  does,  however,  oppose  the  use  of  low-power  television  sta- 
tions at  substandard  mileage  separations.  Such  stations  themselves 
would  have  substantially  reduced  service  areas  because  of  the  in- 
terference they  would  receive  from  the  other  stations  which  are 
operating  on  cochannels  or  adjacent  channels.  Even  in  rural  areas 
they  would  cause  serious  interference  to  existing  television  serv- 
ices, would  use  the  spectrum  inefficiently,  and  would  not  result  in 
effective  diversity.  These,  I  emphasize,  are  low-power  television 
stations  at  substandard  mileage  separations. 

Thus,  Federal  funds  should  not  be  used  to  support  stations  that 
do  not  meet  the  FCC's  standards  designed  to  prevent  harmful 
interference  to  the  service  the  American  f)eop!e  already  receive. 

We  are  also  concerned  that  the  statutory  directive  proposed  in  S. 
611's  new  section  265(a)  could  be  construed  as  mandating  rural 
service  at  the  expense  of  all  other  kinds  of  service — service  to 
nonrural  towns,  to  small  cities,  to  large  suburban  areas,  and  to 
urban  areas.  We  do  not  believe  that  this  was  the  intention  and 
urge  that  appropriate  language  be  added  to  make  this  clear.  Our 
statement  also  refers  to  other  apparent  ambiguities  which  should 
be  clarified. 

A  few  words  as  to  cable.  MST  continues  to  believe  that  effective 
cable  regulation  is  desirable  in  the  public  interest  and  that  requir- 
ing the  Commission  to  retreat  from  cable  regulation  is  a  mistake. 

If,  however,  the  Congress  makes  the  communications  policy  di 
sion,  in  the  name  of  competition  and  the  name  of  the  marketph 
that  there  should  not  be  effective  regulation  of  distant  signal 
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transmission,  then  in  our  view  the  Cot^ress  should  make  the  fiii^ 
ther  communications  policy  determination  that  retransmission  con- 
sent will  be  required  so  that  cable  and  superstations  would  operate 
in  something  like  a  true  marketplace  radier  than  a  fictional  mar- 
ketplace. 

Let  me  emphasize:  It  is  not  solely  or  even  principally  the  differ- 
anoe  in  the  level  of  payments  for  programing  which  makes  the 
marketplace  meaningless.  It  is  the  fact  that  the  local  television 
station  must  bargain  for  the  right  to  broadcast  programing  while 
cable  does  not,  and  this  bargaining  process  is  critically  important. 

You  have  been  told  that  retransmission  consent  will  be  the  end 
of  cable  and  that  this  is  why  broadcasters  support  it.  Not  so. 
Retransmission  consent  could  be  given  either  by  the  program 
owner  or  by  the  originating  stations.  And  there  is  no  reason  why 
Atlanta,  New  York,  Chicago,  and  Los  Angeles  superstations  would 
either  refuse  to  give  their  consent  or  fail  to  bargain  for  the  right  to 
ccmBent.  The  national  networks  have  no  problem  outbidding  local 
stations  for  pn^ram  rights.  And  superstations  will  also  be  able  to 
negotiate  for  and  buy  product  with  and  perhaps  even  without 
fiz^dal  help  from  their  CATV  affiliates. 

Program  producers  and  distributors  will  market  their  prt^ams 
however  it  will  produce  the  most  money  for  them.  And  supersta- 
bions  will  develop,  cable  will  grow,  and  there  will  be  increased 
importation  of  di^ant  signals  with  retransmission  consent. 

This  leaves,  as  we  have  heard  the  debate,  two  important  interre- 
lated questions.  Should  this  committee  be  concerned  about  this 
matter  or  is  it  solely  a  copyright  question? 

First,  just  as  it  is  a  matter  of  communications  policy  to  decide 
whether  effective  cable  r^ulation  should  be  repli^ed  by  competi- 
Uon  and  marketplace  operations,  it  is  equally  a  matter  of  commu- 
nications policy  to  decide  that  this  should  not  occur  unless  that 
marketplace  is  meaningfiil. 

Second,  there  is  notmng  new  or  startling  or  alien  to  communica- 
tions policy  about  Mr.  Geller's  proposal.  The  Communications  Act 
has  long  required  consent  when  one  station  rebroadcasts  the  signed 
of  another  station.  Consent  to  retransmit  by  cable  is  no  less  a 
question  of  communications  policy  than  consent  to  rebroadcast. 

Third,  nor  does  the  recent  Copyright  Act  preclude  this  committee 
from  facing  retransmission  consent  on  its  merits  and  including  it 
in  its  amendment  to  the  Communications  Act.  The  report  of  the 
House  Judiciary  Committee  on  the  copyright  bill  made  clear  that 
such  issues  as  changes  in  what  it  then  regarded  as  the  delicate 
balance  of  cable  regulation  are  matters  of  communications  policy 
whidh  are  left  to  this  committee  and  the  House  Commerce  Commit- 
tee. That  is  the  kind  of  issue  that  is  now  presented. 

Now,  with  respect  to  spectrum  management,  S.  622  would,  in 
effect,  del^ate  to  private  coordinating  committees  the  function  of 
licensing  land  mobile  operations.  We  are  concerned  that  this  pro- 
posed del^ation  of  authority  to  private  committees — made  up 
largely  of  land  mobile  users  and  manufacturers — would  result  in 
more  frequencies  being  used  for  single  users  when  the  most  spec- 
tnun-efEicient  and  advemttigeous  approaches  for  the  individual  user 
often  involve  techniques  such  as  joint  channel  uses,  common  shai^ 
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ing  trunk  systems,  radio  common  carriers,  and  emerging  s^t 
cated  systems  like  the  cellular  systems. 

I  should  say  we  are  not  opposed  to  these  coordinating  committees 
as  such.  Our  concern  is  that  adequate  measures  to  prevent  this 
from  occurring  must  be  established  before  the  FCC  relies  on  pri- 
vate coordinating  committees  for  other  than  advice.  In  any  event, 
the  FCC  itself  must  establish  and  maintain  effective  monitoring 
programs  to  assure  that  land  mobile  spectrum  is  being  efUciently 
utilized  on  a  continuing  basis. 

Title  V  of  S.  611  would  create  a  Spectrum  Management  Commis- 
sion to  conduct  an  18-month  spectrum  study  and  to  make  recom- 
mendations as  to  spectrum  use.  Such  a  study  could  be  very  produc- 
tive, but  again  we  are  concerned  whether  the  goals  recited  in  title 
V  of  S.  611  are  sufficiently  broad.  The  full  range  of  public  interest 
considerations  rather  than  only  a  few  should  be  listed  in  the 
charter  of  the  Spectrum  Management  Commission.  In  addition,  the 
proposed  commission  should  be  given  adequate  power  to  obtain 
solid  date  on  Federal  Government  spectrum  uses. 

Finally,  we  applaud  the  determination  in  both  bills  not  to  de- 
prive the  FCC  of  its  spectrum  allocations  authority  over  non-Feder- 
al uses  and  not  to  esteblish  a  spectrum  czar  in  the  executive 
branch,  as  proposed  by  H.R.  3333.  We  would  be  sorely  concerned  if 
a  single  person  serving  at  the  pleasure  of  any  President  of  the 
United  States  had  plenary  allocations  authority  over  all  uses  and 
users  of  the  spectrum.  Our  communications  system  will  be  more 
secure  if  non-Federal  spectrum  allocations  continue  to  be  by  a 
bipartisan  body  which  acts  in  public  rulemaking  proceedings  where 
all  may  participate  and  which  is  independent  of  the  President  and 
responsible  to  the  Congress. 

Thank  you,  Mr.  Chairman. 
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Mr.  Chairman  and  members  of  the  subcommittee,  1  am  Ernest  W.  Jennes.  a 
partner  of  Covington  Sc  Burling,  lega)  counsel  to  the  Association  of  Maumum 
Service  Telecastera,  Inc.  MST  appreciates  the  opportunity  to  testify  concerning  the 
amendments  to  the  Communications  Act  of  1934  proposed  in  S,  611  and  in  S.  622. 

The  Association's  membership  Includes  some  225  television  broadcasting  sta- 
tions—commercial and  non-commercial,  UHF  and  VHF,  network  affiliate  and  inde- 
pendent stations— serving  cities,  towns  and  rural  areas  throughout  the  United 
States.  MST  is  dedicated  to  maintaining  and  improving  high  technical  quality  over- 
the-air  television  broadcast  service  to  all  the  people  of  the  United  States — rich  and 
poor  and  urban,  suburban  and  rural — provided  by  local  and  area  stations  without 
charge  to  the  viewer, 

MST's  areas  of  basic  interest  include  the  maintenance  and  advancement  of  spec- 
trum allocation  principles  and  technical  standards,  protection  against  harmful  in- 
terference to  television  broadcasting  signals,  assurance  of  localism  and  related 
matters. 

It  is.  we  believe,  healthy  to  re-examine  from  time  to  time  basic  charters  like  the 
Communications  Act.  The  hearings  on  these  bills  alTord  a  desirable  opportunity  for 
the  Congress  and  members  of  the  public  to  evaluate  the  existing  law  and  future 
legislative  needs. 

My  statement  will  attempt  to  place  the  legislative  Issues  in  perspective  and  then 
deal  with  the  following  points.  This  statement  will  present  MSTa  views  with  respect 
to  issues  within  its  areas  of  interest  which  are  raised  by  the  two  bills. 

MST  agrees  with  the  approach  underlying  both  S,  611  and  S.  622  that  discrete 
amendments  aimed  at  specific  Issues  is  a  far  better  l^slative  approach  than  a 
complete  Communications  Act  rewrite. 
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Although  this  nation's  television  broadcasting  system  is  not  perfect,  it  is  better 
than  any  other  system  in  the  world.  The  strengths  of  the  existing  television  broad- 
casting siratem  should  not  be  loet  or  weakened  in  the  l^islative  process. 

The  public  interest,  convenience  and  necessity  standard  should  be  retained,  as 
both  S.  611  and  S.  62i2  propose.  However,  there  should  be  no  change  which  would 
leaeen  the  importance  of  preventing  harmful  interference  to  the  technical  quality  of 
television  broadcast  service  which  the  American  people  expect  to  receive.  MST  Is 
concerned  that  S.  611  may  unintentionally  undercut  this  ana  other  important  public 
"-"" '  — jiderations. 


MST  supports  S.  6irB  strone  commitment  to  improving  the  availability  to  tele- 
communications service  in  rural  areas  and  believes  that  thu  can  and  should  be  done 
within  the  existing  system  of  television  channel  assignments  and  without  degrading 
the  technical  quality  of  television  broadcast  service. 

As  a  matter  of  communications  policy,  local  television  broadcasters,  superstations 
and  cable  should  compete  in  a  true  marketplace,  not  a  fictional  one. 

An  effective  independent  study  by  a  special  Spectrum  Management  Commission 
of  the  uses  of  and  demand  for  spectrum  could  be  uaeful. 

PIRSPKcnvB 

MST  has  for  years  participated  in  proceedings  before  the  Congress  and  the  Feder- 
al Communications  Commission.  For  example,  MST  was  a  primary  force  behind  the 
passage  of  the  1%2  All  Channel  Receiver  Act.  which  made  possible  the  development 
of  the  UHF  television  broadcast  spectrum  and  the  viability  of  UHF  television 
broadcasting  side  by  side  with  VHF  television  broadcasting.  That  law  opened  the 
way  for  the  successful  operation  of  hundreds  of  new  television  stations,  additional 
opportunities  for  new  broadcasters  and   new  sources  of  television  prc^ramming. 

The  people  of  this  nation  are  presently  served  by  more  than  875  UHF  broadcast- 
ins  stations.  More  than  70  construction  permits  have  already  been  granted  to  UHF 
television  stations  which  are  not  on  the  air.  and  some  230  applications  are  pending 
for  new  UHF  stations.  The  UHF  spectrum  continues  to  offer  the  potential  for 
growth  and  expansion,  for  station  ownership  by  women  and  minonties  and  for 
additional  service  to  all  the  people  of  this  nation. 

To  be  sure,  the  broadcasting  system  in  this  nation  is  not  perfect.  It  is.  however, 
far  better  than  any  o^er  system  in  the  world.  Its  excellence  end  its  successful 
aervice  to  this  country  are  the  result  of  careful  planning  b^  the  Commission  under 
the  guidance  provided  by  the  Congress  in  the  Communications  Act  of  1934,  in 
specmcally  focused  amenamenCs  to  that  Act  and  in  overeieht  hearing. 

Following  the  Congress'  mandate  that  it  regulate  in  the  public  interest,  conven- 
ience and  necessity,  the  Commission  mapped  out  a  set  of  basic  goals,  nriorities  and 
principles.  In  the  1952  Sixth  Report  and  Order,  the  FCC  adopted  a  taole  of  assign- 
ments which  has  permitted  the  orderly  growth  of  the  television  broadcasting 
system.  It  rejected  as  assignment  sj[stem  which  would  have  permitted  a  relatively 
small  number  of  television  superstations  which  would  have  served  large  areas  at  the 
expense  of  local  service.  The  Commission  also  rejected  a  "demand"  assignment 
system  under  which  the  television  broadcasting  system  would  have  developed  with- 
out provision  for  future  needs  in  markets  of  various  size  and  without  the  capacity  to 
meet  important  concerns  such  as  public  television,  minority  opportunities,  wide-area 
service  and  protection  against  harmful  interference. 

As  a  consequence,  more  than  99  percent  of  the  homes  with  electricity  have 
television  sets  and  television  service — more  homes  than  have  telephone  service. 
More  than  96  percent  of  the  nation's  television  homes  receive  four  or  more  televi- 
e  diversity  of  information,  entertainment  and  \ 


competition  than  the  public  eiyoys  from  its  newspaper  services  or  national  news 
magazines.  In  remote  rural  areas,  television  translator  stations  have  sprung  up  in 
response  to  the  growing  demand  for  additional  television  services.  There  are  already 
today  some  1.000  r^ular  television  stations  and  some  3.600  television  translator 
stations. 

The  cornerstone  of  this  system  is  the  local  television  station.  The  value  which  the 
American  public  places  on  localism  is  evidenced  by  this  fact:  more  people  watch 
local  news  on  television  than  watch  national  network  news.  As  a  practical  matter. 
only  a  system  based  on  local  stations  providing  a  mix  of  local,  regional  and  national 
programming  can  adequately  serve  communities  in  times  of  local  disasters  or  emer- 
gencies as  well  as  in  times  of  regional  or  national  distress. 

Localism  is  also  the  principal  bulwork  of  the  independence  of  the  American 
television  broadcasting  system.  The  large  number  of  stations  providing  local  service 
makes  it  highly  improbable,  if  not  impoesible,  for  this  important  medium  to  be 
subject  to  centralized  government  control  or  to  be  used  to  propagandize  a  single 
government  voice  or  a  fet/  private  viewpoints. 
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As  I  testified  before  the  House  Subcommittee  on  Communications,  MSTa  basic 
ooncem  is  that  the  strengths  of  the  existing  broadcasting  service  for  the  people  of 
this  nation  not  be  lost  or  weakened  in  the  course  of  Congressional  efforts  to  change 
the  nature  of  taleconununications  regulation.  Changes  often  bring  unanticipated 
results.  Great  care  must  be  taken  in  dealing  with  any  working  and  succeuful 
system — especially  so  vital  a  system  on  which  nearly  every  American  depends — 
because  any  unintended  damage  or  disruption  could  be  far-reaching  and  very  diffi- 
cult to  remedy. 

For  these  reasons,  HST  agrees  with  the  basic  approach  of  S.  611  and  S.  622  that 
legislation  concerning  broadcasting  should  take  the  form  of  amendments  directed  to 
specific  problems  rather  than  a  complete  Communications  Act  rewrite.  In  our  view, 
legislation  should  focus  veiy  sharpy  on  clearly  identified  problems,  and  the  Con- 
gress should  tailor  any  legislative  solutions  as  precisely  as  possible. 

PREVKNTION   or   HARUrUL   [NTSBRHKNCE 

Ever  since  the  adoption  of  the  Communications  Act  of  1934,  and  indeed  aince  the 
underlying  Radio  Act  of  1927,  the  regulatory  agency  has  been  chsLmd  with  regulat- 
ing "as  the  public  interest,  convenience  and  necessity  requires."  "niis  standard  has 
allowed  and  encouraged  the  development  of  this  nation's  excellent  television  broad- 
casting system. 

Under  the  existing  statutory  standard  the  Oomminaion  has  been  able  to  consider 
all  of  the  various  factors  which  make  up  or  affect  the  public  interest  in  television 
broadcsst  service,  including  maintaining  high  technical  quality  of  service;  **<'lfnring 
interference  and  spectrum-use  efHciency;  balancing  localism,  televiaiDn  broadcast 
service  to  wide  areas,  the  interest  in  universalis  of  television  broadcast  service  and 
the  interest  in  the  number  of  competitive  services;  giving  weight  to  the  relationahip 
between  service  and  population;  developing  non-commercial  broadcasting,  the  poten- 
tial for  minority  ownership  and  other  aspects  of  pluralism  and  diversity;  and  taking 
into  account  stability  of  license,  licensee  responsibility  and  responsiveness. 

We  are  concerned  that  S.  611  may  amend  Section  101  of  the  Communications  Act 
in  such  a  way  as  unintentionally  to  give  overriding  emphasis  to  only  two  elements 
of  the  public  interest.  Under  this  provision  the  only  stated  purpose  with  respect  to 
television  broadcast  regulation  would  be  "for  the  purpose  of  encouraging  diversity  erf 
ownership  and  control  of  telecommunications  media  and  competition  among  tele- 
communications media  in  the  provision  of  telecommunications  and  other  media 
services."  This  language  appears  to  suggest  that  "diversity"  and  "competition"  are 
to  be  emphasized  above  prevention  of  harmful  interference  and  the  other  important 
public  interest  considerations  such  as  those  I  have  just  listed. 

It  is  an  irrefutable  lew  of  physics  that  television  aignals  cause  interference  far 
beyond  the  area  where  they  bMome  too  weak  to  provide  acceptable  service.  For 
example,  while  a  6-kilowett  UHF  station  operating  with  a  300-foot  high  antenna 
can  extend  Grade  B  service  to  e  maximum  of  13  miles,  it  would  cause  interference 
to  home  reception  from  50  to  as  much  as  100  miles  away  or  more.  The  existing  table 
of  television  channel  assignments  and  the  technical  standards  on  which  they  are 
based  take  this  interference  potential  into  account.  Minimum  mileage  separations 
have  been  established  that  reflect  a  careful  balancing  of  the  needs  to  prevent 
interference,  to  provide  television  service  throughout  the  United  States  and  to 
provide  meaningfiil  diversity  of  and  competition  among  television  broadcast  serv- 

Proposals  for  additional  stations  at  substandard  mileage  separations  have  been 
rejected  because  such  stations  would  cause  oceans  of  interference  while  providing 
only  islands  of  service.  Both  desired  and  interfering  signals  vary  from  hour  to  hour, 
day  to  day,  season  to  season  and  year  to  year.  Directional  antennas,  supposedly 
designed  to  reduce  interference  in  one  direction  or  another,  will  in  fact  rMult  in 
increased  interference.  And  because  no  one  has  yet  been  able  to  forecast  accuratdy 
the  uncertain  effects  of  terrain  obstacles,  the  Commission  sj  far  has  wisely  rejected 
arguments  that  terrain  can  be  relied  upon  to  block  interference. 

Interference  in  radio  communications  is  a  very  real  phenomenon.  Indeed,  regula- 
tion of  radio  and  television  continues  to  be  needed  because  it  continues  to  be  true 
that  if  everyone  is  talking,  no  one  can  hear. 

For  all  these  reasons  and  more,  the  pursuit  of  diversity  and  competition  by  the 
creation  of  more  stations  without  consideration  of  harmful  interference  would  result 
in  less  rather  than  more  service.  The  purposes  of  the  bill  should  explicitly  direct  the 
Commission  to  regulate  television  broadcasting  in  accordance  with  all  the  compo- 
nents of  the  public  interest  standard. 
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S.  611  contains  a  strong  commitment  to  improving  the  availability  of  t«lecominu- 
nicatioiiB  services  in  rural  areas.  In  this  context,  it  bean  repeating  that  television 
translators  have  proven  to  be  a  very  effective  way  to  bring  rural  and  other  Ameri- 
cans television  broadcast  service  they  would  not  otherwise  receive.  MST  strongly 
supports  the  continued  growth  in  the  use  of  translators. 

A  television  translator  has  four  principal  characteristics — special  function,  very 
low  power,  secondary  license  status  and  very  low  cost. 

The  function  of  television  translators  is  to  rebroadcast  the  signals  of  regular 
television  stations  either  to  isolated  papulation  clusters,  communities  and  surround- 
ing areas  lyin^  in  ru^ed  terrain  within  what  would  otherwise  be  the  reach  of 
regular  television  stations,  or  to  small  communities  and  other  sparsely  populated 
areas  outside  the  reach  of  regular  stations.  Because  translators  operate  at  extremely 
low  power  levels,  their  potential  for  causing  harmful  interference  can  be  minimized 
through  careful  siting  and  antenna  directionalization.  Even  so.  translators  have 
secondary  license  status.  If,  as  occasionally  occurs,  a  translator  does  cause  interfer- 
ence to  a  regular  station,  it  must  solve  the  problem  or  go  off  the  air.  Because  of 
translators'  low  cost,  this  is  a  tolerable  risk. 

The  effectiveness  of  translators  is  demonstrated  by  the  fact  that  there  are  now 
some  3.600  television  translators  in  operation,  2,400  VHF  and  1,200  UHF.  Their 
genius  is  that  they  serve  their  essential  function  of  expanding  free  over-the-air 
television  broadcast  service  without  causing  interference  to  regular  station  service. 

It  is  not  clear  whether  all  the  pertinent  provisions  of  Part  Three  of  S.  611  as 
drafted  apply  to  translators.  MST  is  concerned  that  ambiguities  in  the  definition 
and  use  or  the  term  "telecommunications  services"  and  in  the  provisions  of  new 
Sections  264  end  265  proposed  in  S.  611  may  operate  to  inhibit  the  further  develop- 
ment of  translator  services.  Any  ambiguities  should  be  removed  and  the  bill  amend- 
ed to  make  plain  the  intent  to  encourage  the  use  of  translators  to  expand  and 
extend  over-tne-air  television  broadcast  service. 

In  contrast,  the  suggestion  in  Section  233  of  S,  611  that  low-power  television 
stations  receive  government  financial  support  as  a  means  of  providing  rural  area 
service  is  troublesome.  Low-power  stations  differ  markedly  from  translators  in  three 
and  perhaps  all  four  principal  characteristics. 

As  for  function,  it  nas  been  suggested  that  low-power  stations  would  "principally 
originate  programming."  They  would  operate  at  significantly  higher  power  than 
translators,  thus  creatiTig  seriouB  problems  of  interference  to  the  reception  of  reeu- 
lar  stations  unless  they  met  all  normal  technical  requirements.  And  tney  would  oe 
far  more  costly  to  construct  and  operate — the  origination  of  any  significant  amount 
of  programming,  even  with  onlv  tne  most  basic  capability,  would  require  consider- 
able capital  investment  and  suSstantial  operational  expenditures.  The  high  cost  of 
program  origination  would  inevitably  prompt  re((uest8  for  higiier  power  in  order  to 
tap  laiger  audiences  to  meet  these  costs,  thereby  increasing  the  interference-causing 
potential  as  well.  Finally,  the  relatively  large  investments  required  for  low-power 
stations  would  be  a  deterrent  to  termination  of  their  operations  if  they  caused 
interference  to  regular  stations. 

Low-power  television  stations  are  possible  today  within  the  existing  system  of 
television  channel  assignments.  There  are  well  over  400  station  assignments  in 
rural  areas  which  are  unused,  and  on  which  low-power  television  stations  could 
operate.  Moreover,  in  rural  areas  the  television  table  of  assignments  is  not  saturat- 
ed and  could  be  amended  to  make  many  more  channels  available  for  use  consistent 
with  normal  mileage  separation  requirements.  In  addition,  the  top  14  UHF  televi- 
sion channels — channels  70-83 — have  been  reallocated  by  the  FCC  to  land  mobile 
use.  Since  there  is  not  now,  and  there  is  no  prospect  of,  any  shortage  of  land  mobile 
frequencies  in  most  rural  areas,  all  or  most  of  these  channels  could  be  made 
avaltable  for  low-power  television  stations  on  assigned  channels  in  rural  areas. 

One  important  advantage  of  using  assigned  channels  for  low-power  stations  is 
that  mutual  interference  with  other  television  stations  is  avoided.  Another  advan- 
tage is  that  the  station  has  a  real  and  viable  option  of  increasing  its  facilities  to 
acnieve  larger  audience  coverage  and  service  to  more  people — again  without  causing 
interference  to  other  television  stations.  Low-power  stations  on  regular  channel 
assignments  do  not  risk  degradation  of  existing  service  and  pose  only  a  financial 
risk  for  the  licensee.  While  MST  has  serious  reservations  about  tne  economic 
feasibility  of  low-power  stations,  it  continues  not  to  oppose  such  stations  on  regular 
assignments. 

However,  the  development  of  low-power  television  stations  at  substandard  mileage 
separations  is  a  source  of  serious  concern.  Such  stations  would  have  subatantially 
reduced  service  areas  because  of  the  interference  they  would  receive.  Even  in  rur^ 
areas  they  would  cause  serious  interference  to  existing  television  services.  For  bn<  ~ 
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L  should  neither  encourage  nor 
o  support  stations  that  do  not  meet  the 
Commiseion's  present  standards  designed  to  prevent  harmful  interference  to  the 
service  the  public  receives  from  regular  stations. 

Our  concerns  with  regard  to  low-power  stations  are  heightened  by  S.  611's  pro- 
posed amendment  to  Section  318  of  the  present  Act.  UnUl  1976.  Section  318  permit- 
ted the  Commission  to  exempt  stations  engaged  solely  in  rebroadcasting  the  ■ignalg 
of  another  station  from  the  requirement  that  a  licensed  <^rator  be  on  au^.  In  that 
year,  the  Act  was  amended  to  permit  stations  "primarily  engaged  in  such  rebroad- 
casting  to  be  exempted  from  the  licensed  operator  requirementa.  The  purpose  of 
that  amendment,  as  its  legislative  history  maikes  clear,  was  to  permit  traiislatora  to 
engage  in  some  degree  of  local  program  origination  in  order  to  meet  special  local 
— '-  'n  small  communities  without  affecting  translators'  basic  function. 
''    ''  '    ent  proposed  in  S.  611  would  unnecessarily  and  an 

itions  that  couid  be  permitted  to  operate  without 

the  complexity  of  television  station  operations  increases  and 


thing  else,  there  is  a  requiren  _        _ 

fled  operator  to  assure  tnat  the  technical  characteristics  of  the  station's  signal  do 
not  deviate  from  the  Commission's  standards,  thereby  causing  interference. 

Consideration  of  harmful  interference  is  inevitably  intertwined  in  the  policy 
questions  concerning  service  to  rural  areas.  S.  611's  proposed  Section  26S(a)  would 
require  the  Commission  (1)  to  analyze  all  of  its  rules  and  policies  which  have  a 
direct  and  significant  effect  on  providing  telecommunications  services  to  rural  popu- 
lations and  (2)  to  change  or  eliminate  existing  rules  and  policies  and  prescribe  new 
rulee  and  policies — all  with  the  purpose  of  fostering  mcreased  opportuni^  for 
providing  such  services  and  diversity  of  voices  in  the  delivery  of  program  servicea. 
As  already  indicated,  MST  supports  efforts  to  expand  runu  television  broadcast 
service  within  the  framework  of  the  existing  allocations  structure  with  regular 
stations,  translators  and  even  low-power  stations.  However,  the  statutory  diiiMtive 
proposed  in  S,  611  could  be  construed  as  mandating  expanded  rural  service  at  the 
expense  of  ail  other  icinds  of  service— service  to  non-rural  towns,  to  small  cities,  to 
large  suburban  areas  and  to  urban  areas.  We  do  not  believe  that  this  is  intended 
and  we  urge  that  appropriate  language  be  added  to  make  clear  that  this  is  not  its 

SunilaTly,  we  have  some  problems  with  proposed  Section  265(b)  in  S.  611,  eroedal- 
ly  as  it  applies  to  the  full  utilization  of  telecommunications  technology.  It  is  clear  to 
us  that  a  wide  variety  of  public  interest  considerations  should  be  tranced,  not  just 
the  benefits  of  diversity,  inter-media  competition  and  the  public  interest  to  be 
served  by  permitting  common  ownership  or  control  of  telecommunications  facilities. 


Both  bills  would  require  the  Commission  to  retreat  from  cable  regulation  at  least 
as  far  as,  if  not  further  than,  it  has  already  done  and  proposes  to  do.  Neither  bill 
would,  in  our  view,  retain  sufficient  authority  for  the  Commission  to  regulate  CATV 
effectively.  MST  continues  to  believe  that  eiTective  cable  regulation  is  deeirable  in 
the  public  interest. 

If,  however,  in  the  name  of  competition  the  Congress  wishes  to  "free"  a  so-called 
new  technoliwy  to  compete  in  the  marketplace,  we  think  it  both  necessary  and 
appropriate  that  this  Committee  include  a  CATV  retransmission  consent  re<^uire- 
ment  at  least  to  help  create  a  true  marketplace,  rather  than  the  present  fictional 

It  is  a  paradox  that  the  cable  interests,  who  long  asserted  that  cable  should  have 
an  opportunity  to  prove  itself  in  the  marketplace,  now  oppose  a  retransmission 
requirement  which  would  help  fashion  a  meaningful  marketplace.  Local  television 
broadcasters  must  bargain  against  other  local  broadcasters  for  program  rights, 
while  cable  receives  a  compulsory  license  for  the  programs  it  retransmits.  Brostd- 
CBsters  must  pav  the  large  sums  determined  by  marketplace  bargaining  for  pro- 
grams, while  caMe  pays  a  pittance  established  by  statute.  Thus,  many  television 
stations  find  themselves  increasingly  competing  against  CATV  retransmission,  but 
on  terms  very  different  and  disadvantageous  as  compared  with  those  on  which 
CATV  competes  against  them. 

Let  me  emphasize:  it  is  not  solely  or  even  principally  the  difference  in  the  level  of 
payments  for  programming  which  makes  the  broadcaster-cable  retransmission  mar- 
ketplace a  meaningless  one.  It  is  also  and  principally  the  fact  that  the  local  televi- 
sion station  must  bargain  for  the  right  to  broadcast  programming  whereas  cable 
does  not  have  to  do  so. 
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The  barKaining  process  ie 

cannot  promote  its  Dro„ „  .j 

a  without  the  assurance  that  the 
station  will  have  reasonable  eiculsive  rights  to  broadcast  the  program  or  series  in 
its  market.  Accordingly,  an  essential  aspect  of  local  television  station  economics  is 
that  each  station  in  each  market  must  be  able  to  barf^ain  for  and  obtain  reasonable 
program  exclusivity  in  its  market.  Program  suppliers  have  long  recc^ized  that 
ext^iding  reawmable  exclusivity  renders  their  product  more  valuable  t^t  it  other- 
wise would  be,  and  have  for  this  reason  consistently  marketed  their  property  with 
exclusive  rights  included. 

All  local  television  stations  operate  within  this  marketplace  framework.  But  Ted 
Turner  and  the  licensees  of  large  supeistations  in  New  York,  Chicago  and  Los 
Angeles  can  have  their  broadcasts  of  the  very  same  program  retransmitted  by 
CATV  in  distant  local  markets  throughout  the  country,  can  promote  that  retrans- 
mission to  compete  against  one  local  station  for  national  advertising  with  the  same 
programs  while  that  station's  local  competitors  cannot  do  so. 

Owners  of  programs  are  powerless,  except  to  refuse  to  sell  the  program  to  the 
superstation  in  the  first  place.  But  even  if  that  occurs,  satellite  common  carriers — 
absent  effective  regulation  or  a  retranamiaeion  consent  requirement — can  still  dis- 
tribute the  very  same  programs  to  CATV  systems  through  the  use  of  the  signals  of 
any  station  which  broadcasts  the  program  m  any  market  anywhere  in  the  country. 
Id  short,  in  the  absence  of  retransmission  consent  or  effective  regulation,  a  rational 
marketplace  cannot  exist. 

You  are  told  that  retransmission  consent  will  mark  the  end  of  CATV  because  no 
television  station  will  grant  retransmission  consent,  and  that  broadcasters  support 
consent  only  because  they  "know"  it  will  kill  cable.  This  is  nonsense. 
I  consent  could  be  given  either  by  the  program  owner  or  by  the 
originatiDg  station,  and  there  is  no  reason  why  Atlanta,  New  York,  Chicago  or  Los 
Angeles  superstations  would  decline  to  do  so  or  fail  to  bargain  for  the  right  to 
consent.  Just  as  the  national  networks  have  no  problem  outbidding  local  stations  for 
program  rights  so,  too,  superstations  will  be  able  to  n^otiate  for  and  buy  product 
with  and  perhaps  even  witnout  financial  help  from  CATV  "afRliatea." 

No  one  should  be  deceived.  Program  producers  and  distributors  are  in  business  to 
make  money,  and  they  will  market  their  prtKrams  in  whatever  way  will  produce 
the  highest  return.  If  a  superstation  is  willing  to  bid  for  national  or  regional 
distribution  rights,  program  producers  and  distnoutors  will  be  happy  to  have  that 
station  in  the  marketplace  bidding  against  broadcasters  in  particular  markets, 
grou^  of  markets  or  throughout  the  country.  If  one  superstation  is  not  willing  to 
participate  in  this  way  in  the  marketplace,  some  other  large  independent  television 
station  in  some  other  large  market  will  be  happy  to  do  so.  And.  of  course.  CATV 
itself  can  enter  the  marketplace. 

We  do  not  suggest  that  all  programming  will  be  available  for  cable  retransmission 
from  superstations  just  as  we  think  it  absurd  to  suggest  that  no  programming  will 
be  available  for  cable  retransmission  from  superstations.  We  do  suggest  that,  with 
retransmission  consent,  there  will  be  at  least  the  beginnings  of  a  rational  market- 
place. 

This  leaves,  as  we  have  heard  the  debate,  two  important  and  inter-related  ques- 
tions. Is  this  matter  one  with  which  this  Committee  should  be  concerned  or  is  it 
solely  a  copyright  question  which  can  only  be  addressed  by  an  amendment  to  the 
copyright  law? 

Just  as  it  is  a  matter  of  communications  policy  to  decide  that  the  previous 
effective  pattern  of  cable  regulation  should  be  replaced  by  the  operation  of  competi- 
tion and  the  marketplace,  it  is  equally  a  matter  of  communications  policy  to 
determine  that  this  should  not  occur  unless  there  is  a  meaningful  marketplace 
among  the  local  broadcasters,  superstations,  CATV  and  the  program  producers. 

Importantly,  there  is  nothing  new  or  startling  or  alien  to  communications  policy 
about  requiring  consent  to  re-use  program  material  that  is  orieinally  broadcast  over 
tiie  air.  The  Communication  Act  has  lorig  required  consent  when  one  station  seeks 
to  rebroadcast  the  signal  of  another  station.  We  fail  to  see  why  consent  to  retrans- 
mit by  cable  presents  any  less  a  question  of  communications  policy. 

The  recent  Copyright  Act  in  no  way  precludes  this  Committee  from  facing  the 
matter  of  retransmission  consent  squarely  on  its  merits  and  including  it  in  legisla- 
tion to  amend  the  Communications  Act.  The  report  of  the  House  Judiciary  Commit- 
tee on  the  copyright  bill  cautioned: 

".  .  .  the  Federal  Communications  Commission,  and  others  who  make  determina- 
tions concerning  communicationt  policy,  not  to  rely  upon  any  action  of  this  Commit- 
tee as  a  basis  for  any  significant  ch^iges  in  the  delicate  balance  of  regulation  in 
areas  where  the  Congress  has  not  resolved  the  issue.  Specifically.  ...  it  was  not 
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the  intent  of  this  bill  to  touch  on  issues  such  as  pay  cable  regulation  or  increased 
use  of  imported  distant  signals.  These  matters  are  ones  of  communications  policv 
and  should  be  left  to  the  appropriate  committees  in  the  Congress  for  resolution."  H. 
Rep.  94-1476,  94th  Cong.,  2d  Sess.  (1976),  at  89  (emphasis  added). 

The  changes  which  the  Commission  has  already  made  in  cable  regulation  and 
which  it  is  currently  proposing,  and  the  cable  provisions  of  S.  611  and  S.  622  are 
clearly  changes  in  the  delicate  balance  of  cable  regulation  in  areas  where  the 
Congress  did  not  resolve  the  iaaue  in  the  copyr^ht  bill.  These  are  changes  in 
communications  policy,  just  as  is  a  meaningful  retransmission  consent  provision 
which  is  needed  to  restore  the  delicate  communications  policy  balance. 

BPECTBUM    HANACEHENT 

Bach  of  these  two  bills  addresses  aspects  of  spectrum  management. 

S.  622  would  deflate  to  private  coordinating  committees  the  function  of  coordi- 
nating the  assignment  of  land  mobile  frequencies.  These  committees,  comprised 
largely  of  representatives  of  land  mobile  users  and  equipment  manufacturers,  pres- 
enUy  serve  as  advisors  to  the  Commission  in  the  Bssignment  of  land  mobile  frequen- 
cies for  local  use.  They  have  provided  and  can  continue  to  provide  useful  advice  to 
the  FCC.  In  effect,  the  bill  would  permit  the  Commission  to  delegate  to  these  private 
committees  the  authority  to  issue  land  mobile  licenses. 

Sound  spectrum  mana^ment  demands  that  existing  channels  allocated  to  a  radio 
service  be  efficiently  utilized  before  it  gets  more  spectrum.  In  the  land  mobile  radio 
services  in  particular,  there  continues  to  be  a  pronounced  tendency  for  users  to 
request  assignments  on  new  frequencies  even  though  existing  channels  are  underu- 
tilized. This  gives  the  appearance  of  need  for  more  land  mcA>ile  channels  when  in 
fact  more  efficient  use  of  existing  frequencies  will  be  more  than  adequate  to  satisfy 
user  demands. 

Land  mobile  interests  have  continually  demanded  more  and  more  spectrum,  at 
the  expense  of  the  Congress'  commitment  to  the  full  development  of  the  XJHF 
television  broadcasting  band.  MST  is  concerned  that  the  proposed  delegation  of 
authority  to  the  private  coordinating  committees  would  result  in  more  frequencies 
being  used  for  single  users  when  the  most  spectrum-efTicient  and  advantageous 
approaches  for  the  individual  user  oftem  involve  techniques  such  as  joint  channel 
uses,  trunk  sytoms,  radio  common  carriers  and  sophisticated  systems  like  the  devel- 
oping cellular  system.  Plainly,  adequate  measures  to  guard  against  these  results 
must  be  adopted  before  the  FCC  relies  on  private  coordinating  committees. 

In  addition,  the  FCC  must  establish  and  maintain  an  effective  program  of  moni- 
toring to  measure  actual  land  mobile  channel  utilization.  The  results  of  this  moni- 
toring should  be  made  available  to  the  coordinating  committees  to  assist  them  in 
making  or  giving  advice  concerning  land  mobile  assignments.  In  any  event,  an 
effective  continuing  monitoring  program  is  needed  to  assure  that  land  mobile  spec- 
trum is  being  efficiently  used  on  a  continuing  basis. 

With  a  broader  perspective,  Title  V  of  S.  611  would  create  a  Spectrum  Manage- 
ment Commission  to  conduct  an  18-month  study  of  spectrum  allocations,  needs  and 
uses  and  to  recommend  procedures,  policies  and  safeguards  to  enhance  the  benefit 
which  the  public  derives  from  private  and  public  uses  of  the  spectrum.  Such  a  study 
could  be  useful  and  productive.  We  are  concerned  whether  the  goals  are  sufficiently 
broad — especially  the  language  of  proposed  Section  503(aXl)  regarding  television 
broadcasting.  We  assume  that  promoting  diversity  and  multiplicity  of  broadcast 
signals  available  to  the  public  includes  full  recognititon  of  the  fact  that,  for  a  signal 
to  be  available  to  the  public,  it  must  be  free  from  interference.  We  assume  also  that 
promoting  minority  ownership  interests  in  television  broadcasting  means  maintain- 
ing and  improving  UHF  comparability  and  not  substandard  UHF  or  VHF  stations. 
Promoting  maximum  local  television  service.  MST  believes,  is  in  the  public's  best 
intorests  so  long  as  the  emphasis  is  on  service  and  not  facilities.  Nevertheless,  we  do 
ui^  that  the  full  range  of  public  interest  considerations  such  as  those  to  which  I 
reKrred  early  in  my  statement  be  listed  in  Section  503(a). 

Moreover,  meaningful  results  will  not  be  produced  by  the  Spectrum  Management 
Commission  unless  it  is  given  adequate  fact-finding  authority.  For  one  thing,  the 
proposed  Commission  should  be  directed  by  the  bill  and  permitted  fay  amendment  to 
Section  605  of  the  1934  Act  to  monitor  spectrum  use  in  the  non-broadcast  services  so 
that  actual  spectrum  utilization  in  these  services  can  be  accurately  assessed. 

In  addition,  the  proposed  Oimmission  cannot  effectively  study  existing  and  pro- 
jected government  spectrum  use  unless  it  has  access  to  data  on  federal  government 
spectrum  uses.  The  federal  government  has  long  been  regarded  as  an  especially 
inefTicient  spectrum  user  which  demands  more  spectrum  than  it  needs  and  holds  on 
to  spectrum  it  does  not  need.  What  little  monitoring  data  that  have  been  made 
available  show  very  low  usage  of  federal  land  mobile  channels.  Without  prtqier 
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S,  611  contains  a  strong  commitment  to  improving  the  availability  of  telecommu- 
nications services  in  rural  areas.  In  this  context,  it  bears  repeating  that  television 
translators  have  proven  to  be  a  very  effective  way  to  bring  rural  and  other  Ameri- 
cans television  broadcast  service  they  would  not  otherwise  receive.  MST  strongly 
supports  the  continued  growth  in  the  use  of  translators. 

A  television  translator  has  four  principal  characteristics — special  function,  very 
low  power,  secondary  license  status  and  very  low  cost. 

The  function  of  television  translators  is  to  rebroadcast  the  signals  of  r^ular 
Mlevision  stations  either  to  isolated  population  clusters,  communities  and  surround- 
ing areas  lyin^  in  rugged  terrain  within  what  would  otherwise  be  the  reach  of 
regular  television  stations,  or  to  small  communities  and  other  sparsely  populai«d 
areas  outside  the  reach  of  regular  stations.  Because  translators  operate  at  extremely 
tow  power  levels,  their  potential  for  causing  harmful  interference  can  be  minimized 
throuch  careful  siting  and  antenna  directional  iiation.  Even  so,  translators  have 
secondary  license  sUtus.  If,  as  occasionally  occurs,  a  translator  does  cause  interfer- 
ence to  a  regular  station,  it  must  solve  the  problem  or  go  ofT  the  air.  Because  of 
translators'  low  cost,  this  is  a  tolerable  risk 

The  efTectiveness  of  translators  is  demonstrated  by  the  fact  that  there  are  now 
some  3.600  television  translators  in  operation,  2,400  VHF  and  1,200  UHF.  Their 
genius  is  that  they  serve  their  essential  function  of  expanding  free  over-the-air 
television  broadcast  service  without  causing  interference  to  regular  station  service. 

It  is  not  clear  whether  all  the  pertinent  provisions  of  Part  Three  of  S.  611  as 
drafted  apply  to  translators.  MST  is  concerned  that  ambiguities  in  the  definition 
and  use  or  the  term  "telecommunications  services"  and  in  the  provisions  of  new 
Sections  264  and  265  proposed  in  S.  611  may  operate  to  inhibit  the  further  develoi> 
ment  of  translator  services.  Any  ambiguities  should  be  removed  and  the  bill  amend- 
ed to  make  plain  the  intent  to  encourage  the  use  of  translators  to  expand  and 
extend  over-the-air  television  broadcast  service. 

In  contrast,  the  suggestion  in  Section  233  of  S.  611  that  low-power  television 
stations  receive  government  financial  support  as  a  means  of  providing  rural  area 
service  is  troublesome.  Low-power  stations  differ  markedly  from  translators  in  three 
and  perhaps  all  four  principal  characteristics. 

As  for  function,  it  has  been  suggested  that  low-power  stations  would  "principally 
originate  programming."  They  would  operate  at  significantly  higher  power  than 
translators,  thus  creating  serious  problems  of  interference  to  the  reception  of  regu- 
lar stations  unless  they  met  all  normal  technical  requirements.  And  they  would  be 
far  more  costly  to  construct  and  operate— the  origination  of  any  significant  amount 
of  programming,  even  with  only  the  most  basic  capability,  would  require  consider- 
able capital  investment  and  substantial  operational  expenditures.  The  high  cost  of 
program  origination  would  inevitably  prompt  requests  for  higher  power  in  order  to 
tap  larger  audiences  to  meet  these  costs,  thereby  increasing  the  interference-causing 
potential  as  well.  Finally,  the  relatively  large  investments  required  for  low-power 
stations  would  be  a  deterrent  to  termination  of  their  operations  if  they  caused 
interference  to  regular  stations, 

LoW'power  television  stations  are  possible  today  within  the  existing  system  of 
television  channel  assignments.  There  are  well  over  400  station  assignments  in 
rural  areas  which  are  unused,  and  on  which  low-power  television  stations  could 
operate.  Moreover,  in  rural  areas  the  television  table  of  assignments  is  not  saturat- 
ed and  could  be  amended  to  make  many  more  channels  available  for  use  consistent 
with  normal  mileage  separation  requirements.  In  addition,  the  Cop  14  UHF  televi- 
sion channels— channels  70-83— have  been  reallocated  by  the  FCC  to  land  mobile 
use.  Since  there  is  not  now,  and  there  is  no  prospect  of,  any  shortage  of  land  mobile 
frequencies  in  most  rural  areas,  all  or  most  of  these  channels  could  be  made 
available  for   low-power  television  stations  on  assigned  channels   in   rural  areas. 

One  important  advantage  of  using  assigned  channels  for  low- power  stations  is 
that  mutual  interference  with  other  television  stations  is  avoided.  Another  advan- 
tage is  that  the  station  has  a  real  and  viable  option  of  increasing  its  facilities  to 
acnieve  larger  audience  coverage  and  service  to  more  people— again  without  causing 
interference  to  other  television  stations.  Low-power  stations  on  regular  channel 
aasignments  do  not  risk  degradation  of  existing  service  and  pose  only  a  financial 
risk  for  the  licensee.  While  MST  has  serious  reservations  about  the  economic 
feasibility  of  low-power  stations,  it  continues  not  to  oppose  such  stations  on  regular 
asBUnments, 

However,  the  development  of  low-power  television  stations  at  substandard  mileage 
separations  is  a  source  of  serious  concern.  Such  stations  would  have  substantially 
reduced  service  areas  because  of  the  interference  they  would  receive.  Even  in  rural 
areas  they  would  cause  serious  interference  to  emitting  toleviaion  gervicw.  For  both 
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reaoons,  they  would  make  inefficient  use  of  the  Bpectrum  and  undermine  the  goal  of 
encouraging  diversity  of  program  service.  S.  611  should  neither  encourage  nor 
authorize  the  expenditure  of  lederal  funds  to  support  stations  that  do  not  meet  the 
Commiseion'a  present  standards  designed  to  prevent  harmful  interference  to  the 
service  the  public  receives  from  regular  stations. 

Our  concerns  with  regard  to  low-power  stations  are  heightened  by  S.  6irs  pro- 
posed amendment  to  Section  318  of  tne  present  Act.  Until  1976,  Section  318  permit- 
ted the  CommiBsion  to  exempt  stations  engaged  solely  in  rebroadcasting  the  yyigiB 
of  another  station  from  the  requirement  that  a  licensed  operator  be  on  duty.  In  that 
year,  the  Act  was  amended  to  permit  stations  "primarily  engaged  in  such  rebroad- 
CBBting  to  be  exempted  from  the  hcensed  operator  requirements.  The  purpose  of 
that  amendment,  as  its  l^islative  history  makes  clear,  was  to  permit  translators  to 
engage  in  some  degree  of  local  program  origination  in  order  to  meet  special  local 
needs  in  small  communities  without  affecting  translators'  basic  function. 

The  further  amendment  proposed  in  S.  611  would  unnecessarily  and  ambi^ously 

enlarge  the  class  of  stations  that  could  be  permittod  to  operate  without  a  ' "* 

operator.  Moreover,  as  the  complexity  of  television  station  operations  incrc. 
the  station  function  shifts  from  exclusively  or  primarily  rebroadcasting  to  some- 
thing else,  there  is  a  requirement  for  increased,  not  reduced,  attention  by  a  quali- 
fied operator  to  assure  that  the  technical  characteristics  of  the  station's  signal  do 
not  deviate  from  the  Commission's  standards,  thereby  causing  interference. 

Consideration  of  harmful  interference  is  inevitably  intertwined  in  the  policy 
questions  concerning  service  to  rural  areas.  S.  Gil's  propoeed  Section  265(a)  would 
require  the  Commission  (1)  to  analyze  all  of  its  rules  and  policies  which  have  a 
direct  and  siRniTicant  effect  on  providing  telecommunications  services  to  rural  popu- 
lations and  (2)  to  chanse  or  eliminate  existing  rules  and  policies  and  prescribe  new 
rules  and  policies — all  with  the  purpose  of  fostering  mcreesed  oiqwrtunity  for 
providing  such  services  and  diversity  of  voices  in  the  delivery  of  program  services. 
As  alref^^  indicated,  MST  supports  efforts  to  expand  rural  television  broad«XBt 
service  within  the  framework  of  the  existing  allocations  structure  with  regular 
stations,  translators  and  even  low-power  stations.  However,  the  statutory  directive 
propoeed  in  S.  611  could  be  construed  as  mandating  expanded  rural  service  at  the 
expense  of  all  other  kinds  of  service — service  to  non-rural  towns,  to  small  dtiea,  to 
large  suburban  areas  and  to  urban  areas.  We  do  not  believe  that  this  is  intended 
and  we  urge  that  appropriate  language  be  added  to  make  clear  that  this  is  Dot  its 

_,  .._        ..  utilizatii  _  ._ 

us  that  a  wide  variety  of  public  interest  considerations  should  be  baJanced,  not  just 
the  benefits  of  diversity,  inter-media  competition  and  the  public  interest  to  be 
served  by  permitting  common  ownership  or  control  of  telecommunications  facilities. 

CABLB  TKLSVISION 

Both  bills  would  require  the  Commission  to  retreat  from  cable  regulation  at  least 
as  far  as,  if  not  further  than,  it  has  already  done  and  proposes  to  do.  Neither  bill 
would,  in  our  view,  retain  sufficient  authority  for  the  Commiasion  to  r^culate  CATV 
effectively,  MST  continues  to  believe  that  effective  cable  regulation  is  desirable  in 
the  public  interest. 

If.  however,  in  the  name  of  competition  the  Congress  wishes  to  "free"  a  s»called 
new  technology  to  compete  In  the  marketplace,  we  think  it  both  necessary  and 
appropriate  that  this  Committee  include  a  CATV  retransmission  consent  require- 
ment at  least  to  help  create  a  true  marketplace,  rather  than  the  preeent  fictional 

It  is  a  paradox  that  the  cable  interests,  who  long  asserted  that  cable  should  have 
an  opportunity  to  prove  itself  in  the  marketplace,  now  oppose  a  retransmission 
requirement  which  would  help  fashion  a  meaningful  marketplace.  Local  television 
broadcasters  must  bargain  against  other  local  broadcasters  for  program  rights, 
while  cable  receives  a  compulsory  license  for  the  procrams  it  retransmits.  Broad- 
casters must  pay  the  large  sums  determined  by  marketplace  bargaining  for  pro- 
grams, while  cable  pays  a  pittance  established  by  statute.  Thus,  many  television 
stations  find  themselves  increasingly  competing  against  CATV  retransmiseion,  but 
on  terms  very  different  and  disadvantageous  as  compared  with  those  on  which 
CATV  competes  against  them. 

Let  me  emphasize:  it  is  not  solely  or  even  principally  the  difference  in  the  level  of 
payments  for  programming  which  makes  the  broadcaster-cable  retransmission  mar- 
ketplace a  meaningless  one.  It  is  also  and  principally  the  fact  that  the  local  televi- 
sion station  must  oargain  for  the  right  to  broadcast  programming  wbereM  cable 
does  not  have  to  do  so. 
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The  bargaining  process  is  critically  important.  Because  each  program  o 
series  is  unique,  a  station  cannot  promote  its  programming  effectively  and  adver- 
tisers cannot  have  reasonable  audience  expectations  without  the  assurance  that  the 
station  will  have  reasonable  exculsive  rights  to  broadcast  the  program  or  series  in 
its  market  Accordingly,  an  essential  aspect  of  local  television  station  economics  is 
that  each  station  in  each  market  must  be  able  to  bargain  for  and  obtain  reasonable 
program  exclusivity  in  its  market.  Program  suppliers  have  long  recognized  that 
extending  reasonable  exclusivity  renders  their  product  more  valuable  thai  it  other- 
wise would  be.  and  have  for  this  reason  consistently  marketed  their  property  with 
exclusive  rights  included. 

All  local  television  stations  operate  within  this  marketplace  framework.  But  Ted 
Turner  and  the  licensees  of  large  superHtations  in  New  York,  Chicago  and  Lib 
Angles  can  have  their  broadcasts  of  the  very  same  program  retransmitted  by 
CATV  in  distant  local  markets  throughout  the  country,  can  promote  that  retrans- 
mission to  compete  against  one  local  station  for  national  advertising  with  the  same 
programs  while  that  station's  local  competitors  cannot  do  so. 

Owners  of  prc^ams  are  powerless,  except  to  refuse  to  sell  the  program  to  the 
superstalion  in  the  first  place.  But  even  if  that  occurs,  satellite  common  carriers — 
at^nt  effective  regulation  or  a  retransmission  consent  requirement — can  still  dis- 
tribute the  very  same  programs  to  CATV  systems  through  the  use  of  the  signals  of 
any  station  which  broadcasts  the  program  in  any  market  anywhere  in  the  country. 
In  short,  in  the  absence  of  retransmission  consent  or  effective  regulation,  a  rational 
marketplace  cannot  exist. 

You  are  told  that  retransmission  consent  will  mark  the  end  of  CATV  because  do 
television  station  will  grant  retransmission  consent,  and  that  broadcasters  support 
retransmission  consent  only  because  they  "know"  it  will  kill  cable.  This  is  nonsense. 
Retransmission  consent  could  be  given  either  by  the  program  owner  or  by  the 
originating  station,  and  there  is  no  reason  why  Atlanta,  New  York,  Chicago  or  Los 
Angeles  superstations  would  decline  to  do  so  or  fail  to  bargain  for  the  right  to 
consent.  Just  as  the  national  networks  have  no  problem  outbidding  local  stations  for 
program  rights  so,  too,  superstations  will  be  able  to  n^otiate  for  and  buy  product 
with  and  perhaps  even  without  financial  help  from  CATV  "affiliates." 

No  one  should  be  deceived.  Program  producers  and  distributors  are  in  business  to 
make  money,  and  they  will  market  their  programs  in  whatever  way  will  produce 
the  highest  return.  If  a  superatatlon  is  willing  to  bid  for  national  or  regional 
distribution  rights,  program  producers  and  distributors  will  be  happy  to  have  that 
station  in  the  marketplace  bidding  against  broadcasters  in  particular  markets, 
groups  of  markets  or  throughout  the  country.  If  one  superstation  is  not  willing  to 
participate  in  this  way  In  the  marketplace,  some  other  large  independent  television 
station  in  some  other  large  market  will  be  happy  to  do  so.  And.  of  course,  CATV 
itself  can  enter  the  marketplace. 

We  do  not  suggest  that  all  programming  will  be  available  for  cable  retransmission 
from  superstations  Just  as  we  think  it  absurd  to  suggest  that  no  programming  will 
be  available  for  cable  retransmission  from  superstations.  We  do  suggest  that,  with 
retransmission  consent,  there  will  be  at  least  the  beginnings  of  a  rational  market- 
place. 

This  leaves,  as  we  have  heard  the  debate,  two  important  and  inter-related  ques- 
tions. Is  this  matter  one  with  which  this  Committee  should  be  concerned  or  is  it 
solely  a  copyright  question  which  can  only  be  addressed  by  an  amendment  to  the 
copyright  law? 

Just  as  it  is  a  matter  of  communications  policy  to  decide  that  the  previous 
effective  pattern  of  cable  regulation  should  be  replaced  by  the  operation  of  competi- 
tion and  the  marketplace,  it  is  equally  a  matter  of  communications  policy  to 
determine  that  this  should  not  occur  unless  there  is  a  meaningful  marketplace 
among  the  local  broadcasters,  superstations.  CATV  and   the  pn^ram   producers. 

Importantly,  there  is  nothing  new  or  startling  or  alien  to  communications  policy 
about  requiring  consent  to  re-use  program  materia!  that  is  ori^nally  broadcast  o' 
the  air.  The  Communications  Act  has  long  reouired  consent 
to  rebroadcast  the  signal  of  another  station.  We  fall  to  see  < 
mit  by  cable  presents  any  less  a  question  of  communications  poncy. 

The  recent  Copyright  Act  in  no  way  precludes  this  Committee  from  facing  the 
matter  of  retransmission  consent  squarely  on  Its  merlte  and  including  it  in  legisla- 
tion to  amend  the  Communications  Act,  The  report  of  the  House  Judiciary  Commit- 
tee on  the  copyright  bill  cautioned: 

".  .  ,  the  Federal  Communications  Commission,  and  others  who  make  determina- 
tions concerniTie  communications  policy,  not  to  rely  upon  any  action  of  this  Commit- 
tee as  a  basis  for  any  significant  changes  In  the  delicate  balance  of  regulation  in 
areas  where  the  Congress  has  not  resolved  the  issue.  Speciflcally,  ...  it  was  not 
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the  intent  at  this  bill  to  touch  on  issues  such  as  pay  cable  r^ulatioD  or  increased 
use  of  imported  distant  signals.  These  matters  are  ones  of  communications  policv 
and  should  be  left  to  the  appropriate  committees  in  the  Congress  for  resolution."  H. 
Bep.  94-1476,  94th  Cong.,  2d  Sess.  (1976).  at  89  (emphasis  added). 

The  changes  which  the  Commission  has  already  made  in  cable  regulation  and 
which  it  is  currently  proposing,  and  the  cable  provisions  of  S.  611  and  S.  622  are 
clearly  changes  in  the  delicate  balance  of  cable  regulation  in  areas  where  the 
Congress  did  not  resolve  the  issue  in  the  copyright  bill.  These  are  chaogea  in 
communications  policy,  just  as  is  a  meaningful  retransmission  consent  provision 
which  is  needed  to  restore  the  delicate  communications  policy  balance. 


—  _, r ,— r mufacturers,  pres- 
ently serve  as  advisors  to  the  Commission  in  the  assignment  of  land  mobile  fre<)uen- 
cies  for  local  use.  They  have  provided  and  can  continue  to  provide  useful  advice  to 
the  FCC.  In  effect,  the  bill  would  permit  the  Commission  to  delegate  to  these  private 
committees  the  authority  to  issue  land  mobile  licenses. 
Sound  spectrum  management  demands  that  existing  channels  allocated  to  a  radio 
be  efficiently  utilized  before  it  gets  more  spectrum.  In  the  land  mobile  radio 


services  in  particular,  there  continues  to  be  a  pronounced  tendency  for  users  to 
request  assignments  on  new  frequencies  even  though  existing  channels  are  underu- 
tilized. This  gives  the  appearance  of  need  for  more  land  mobile  channeb  when  in 
fact  more  efficient  use  of  existing  frequencies  will  be  more  than  adequate  to  satis^ 
user  demands. 

Land  mobile  interests  have  continually  demanded  more  and  more  spectrum,  at 
the  expense  of  the  Congress'  commitment  to  the  full  development  of  the  UHF 
television  broadcasting  band,  MST  is  concerned  that  the  proposed  delegation  of 
authority  to  the  private  coordinating  committees  would  result  m  more  frequencies 
being  used  for  single  users  when  the  most  spectrum -efTicient  and  advantageous 
approaches  for  the  individual  user  oftem  involve  techniques  such  as  joint  channel 
uses,  trunk  sytems,  radio  common  carriers  and  sophisticated  systems  like  the  devel- 
oping cellular  system.  Plainly,  adequate  measures  to  guard  against  these  results 
must  be  adopted  before  the  FCC  relies  on  private  coordinating  committees. 

In  addition,  the  FCC  must  establish  and  maintain  an  effective  program  of  moni- 
toring to  measure  actual  land  mobile  channel  utilization.  The  results  of  this  moni- 
toring should  be  made  available  to  the  coordinating  committees  to  assist  them  in 
making  or  giving  advice  concerning  land  mobile  assignments.  In  any  event,  an 
effective  continuing  monitoring  program  is  needed  to  assure  that  land  mcj>ile  spec- 
trum is  being  efficiently  used  on  a  continuing  basis. 

With  B  broader  perspective,  Title  V  of  S.  611  would  create  a  Spectrum  Manage- 
ment Commission  to  conduct  an  18-month  study  of  spectrum  allocations,  needs  and 
uses  and  to  recommend  procedures,  policies  and  safeguards  to  enhance  the  benefit 
which  the  public  derives  from  private  and  public  uses  of  the  spectrum.  Such  a  study 
could  be  useful  and  productive.  We  are  concerned  whether  the  goals  are  HufRciently 
broad — especially  the  language  of  proposed  Section  503(aXl)  regarding  television 
broadcasting.  We  assume  that  promoting  diversity  and  multiplicity  ctf  broadcast 
signals  available  to  the  public  includes  full  rect^nititon  of  the  fact  that,  for  a  signal 
to  be  available  to  the  punlic,  it  must  be  free  from  interference.  We  assume  also  that 
promoting  minority  ownership  interests  in  television  broadcasting  means  maintain- 
ing and  improving  UHF  comparability  and  not  substandard  UHF  or  VHF  stations. 
Promoting  maximum  local  television  service,  MST  believes,  is  in  the  public's  best 
interests  so  long  as  the  emphasis  is  on  service  and  not  facilities.  Nevertheless,  we  do 
urge  that  the  mil  range  of  public  interest  considerations  such  as  those  to  which  1 
referred  early  in  my  statement  be  listed  in  Section  503(a). 

Moreover,  meaningful  results  will  not  be  produced  by  the  Spectrum  Management 
Commission  unless  it  is  given  adequate  fact-finding  authority.  For  one  thing,  the 
proposed  Commission  should  be  directed  by  the  bill  and  permitted  by  amendment  to 
Section  605  of  the  1934  Act  to  monitor  spectrum  use  in  the  non-broadcast  services  so 
that  actual  spectrum  utilization  in  these  services  can  be  accurately  assessed. 

In  addition,  the  proposed  Commission  cannot  effectively  study  existing  and  pro- 
jected government  spectrum  use  unless  it  has  access  to  data  on  federal  government 
spectrum  uses.  The  federal  government  has  long  been  regarded  as  an  especially 
inefficient  spectrum  user  which  demands  more  spectrum  than  it  needs  and  holds  on 
to  spectrum  it  does  not  need.  What  little  monitoriiw  data  that  have  been  made 
available  idiow  venr  low  usage  of  federal  land  mobile  channels.  Without  proper 
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showiiig  at  need,  the  Executive  Branch  has  requested  the  FCC  to  give  up  spectrum 
allocated  to  noD-federal-govemment  uses.  Attempts  to  explore  the  basis  for  these 
requests  have  been  met  with  the  assertion  that  the  necessary  information  cannot  be 
released  for  "national  security"  reasons. 

Unless  the  Spectrum  Management  Commission  can  obtain  information  classified 
for  national  security  reasons,  the  study  would  be  seriously  defective.  Some  informa- 
tion concerning  some  federal  government  spectrum  uses  is,  of  course,  su^ect  to 
legitimate  security  concerns.  But,  if  the  proposed  Commission  ia  to  be  effective, 
some  procedure  must  be  devised  to  permit  Commission  review  of  classified  informa- 
tion without  compromise  to  the  national  security. 

Finally,  MST  applauds  the  decision  reflected  in  both  S.  611  and  S.  622  not  to 
deprive  the  FCC  of  its  spectrum  allocations  authority  over  non-federal  uses  and  not 
to  establish  a  spectrum  czar  in  the  Executive  Branch  responsible  to  the  President 
with  plenary  power  over  all  spectrum  allocations.  The  FYX  is  accountable  to  the 
Congrees  and  is  subject  to  standarda  and  procedural  safeguards  which  prevent  abuse 
of  its  power  to  allocate  spectrum  among  non-federal  users,  A  single  spectrum 
allocations  authority  in  the  Executive  Branch,  in  contrast,  could  be  more  easily 
influenced  by  federal  interests  in  spectrum  use  and  more  vulnerable  to  pressure  and 

We  thank  you  f 
mportant  matters 

Senator  Hollinqs.  Thank  you,  sir. 

Now  we  have  Mr.  Douglfis  Crombie,  Associate  Administrator, 
Institute  for  Telecommunications  Sciences,  Nationeil  Telecommuni- 
cations and  Information  Administration. 

Mr.  Crombie.  Mr.  Chairmem,  thank  you  for  the  opportunity  to 
appear  before  you.  I  will  try  to  be  brief. 

I  have  no  statement,  as  I  understood  that  that  was  not  necessary. 

Senator  Holungs.  Go  right  ahead. 

Mr.  Crombie.  What  I  would  like  to  do  is  briefly  indicate  some  of 
our  activities  in  the  NTIA  in  broadcast  spectrum  use,  and  then 
comment  briefly  on  a  portion  of  S.  622. 

NTIA  believes  that  the  principle  of  efllcient  use  of  the  spectrum 
is  as  important  in  the  broadcfisting  industry  as  it  is  in  other  uses  of 
the  spectrum.  By  fostering  efficient  use,  we  can  insure  that  pro- 
grammatic diversity,  opportunities  for  minority  ownership,  local 
programing,  and  coverage  of  rural  aresis  with  low  population  densi- 
ty can  be  enhanced. 

We  believe  that  whenever  possible,  consistent  with  efficient  use, 
the  marketplace  rather  than  overt  regulation  should  be  the  deter- 
mining factor  in  deciding  who  should  use  the  spectrum  and  how  it 
should  be  used. 

Specific  issues  which  NTIA  has  raised  recently  with  the  FCC 
reflect  tiiese  principles.  First  is  the  question  of  changing  from  10 
kilohertz  channel  spacing  in  the  standard  AM  band  to  9  kilohertz. 
In  our  petition  to  the  FCC  we  advocated  that  this  should  be  done. 
It  would  increase  the  number  of  broadcasting  channels  available  by 
about  10  percent  allowing  several  hundred  new  stations  in  the 
United  States. 

These  increases  would  materially  increase  the  opportunities  for 
program  diversity,  for  new  ownership,  and  for  full-time  local  serv- 
ice in  rural  areas  where  there  is  not  much  service  avEulable  in 
small  communities,  and  could  be  available  with  existing  receivers 
as  soon  as  the  rules  were  changed. 

As  a  result  of  this  and  similar  petitions,  a  certain  amount  of 
opposition  has  developed  from  some  s^ments  of  the  broadcasting 
industry. 
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The  major  technical  component  of  the  opposition  has  centered 
around  two  main  factors.  lie  first  is  the  increase  in  interference 
that  would  be  caused  by  the  reduction  in  channel  spacing;  and 
second,  the  cost  of  the  broadcasters  in  making  the  changes  neces- 
sary. 

We  are  currently  investigating  these  factors  in  some  detail. 

For  example,  we  are  measuring  the  susceptibility  of  domestic 
AM  rftdio  receivers  currently  available  to  determine  the  extent  to 
which  they  will  be  subjected  to  interference  by  reduced  channel 
spacing,  and  we  plan  to  make  measurements  on  about  50  such 
receivers. 

We  are  also  looking  into  the  question  of  the  need  for  mnlriiig 
meyor  changes  in  directional  antennas  of  AM  broadcasting  stations 
if  the  channel  spacings  were  to  be  changed. 

For  example,  the  maximum  change  that  would  be  required  under 
at  least  one  channeling  plan  is  about  4  kUohertz,  which  amounts  to 
somewhere,  depending  on  the  position  in  the  band,  between  a 
quarter  of  1  percent  and  about  1  percent  of  the  operating  frequen- 
cy. We  believe  that  many  antennas  under  those  circumstanceB 
probably  will  not  need  any  significant  change,  emd  therefore  costs 
may  not  be  as  large  as  has  been  su^ested. 

For  those  stetions  without  directional  antennas,  we  believe  that 
some  estimates  of  the  costs  of  changing  frequency  are  excessive. 
People  have  said  $100,000.  We  suspect  the  cost  of  a  crystal  to 
change  the  frequency  could  be  considerably  less. 

One  of  the  most  important  reasons,  however,  for  our  suggesting  a 
change  to  9  kilohertz  is  the  fact  that  the  rest  of  the  world  has, 
except  for  North  and  South  America,  moved  to  a  9-kilohertz  spac- 
ing. In  view  of  this,  there  is  a  great  potential  for  interference 
between  stations  in  Africa,  Europe,  Asia,  and  the  South  Pacific 
causing  great  interference  to  broadcast  stations  in  the  United 
Stetes.  "niis  h£is  been  demonstrated  recently  by  ein  experiment 
carried  out  in  California  at  night.  This  station  was  operated  simul- 
taneously with  a  stetion  in  New  ZeEilemd  which  was  off  set  frequen- 
cy by  I  kilohertz.  The  resulting  1  kilohertz  beat  in  the  California 
station  was  so  strong  it  has  been  estimated  that  the  radius  of  the 
service  area  of  that  station  would  be  reduced  by  at  least  50  percent. 

Importantly,  these  observations  were  made  early  last  year,  I 
believe,  when  the  sunspot  activity  was  quite  high.  In  6  or  7  years, 
when  the  sunspot  activity  decreases,  this  potential  for  interference 
is  likely  to  be  considerably  increfised,  Euid  as  a  result  it  is  possible 
that  the  service  areas,  the  outer  edges  of  the  service  areas  of 
American  broadcast  stetions,  could  be  severely  reduced. 

Senator  Goldwater.  What  frequency  was  that  on? 

Mr.  Crombie.  I  believe  it  was  1170  kilohertz. 

Senator  Goldwater.  1170? 

Mr.  Crombie.  1170.  And  the  New  Zealand  stetion,  I  believe,  was 
operating  on  1171  kilohertz. 

Senator  Goldwater.  You  got  interference  in  California  from 
New  Zealand? 

Mr.  Chohbie.  Yes;  this,  of  course,  was  at  night.  It's  no  problem 
during  the  day. 

Senator  Goldwater.  It  was  not  on  a  harmonic 
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Mr.  Crombib.  No;  it  was  just  separated  by  1  kilohertz  from  the 
California  station. 

Senator  Goldwater.  Getting  harmonics  is  not  too  unusual.  I  can 
recall  on  the  very  poor  automatic  directional  equipment  we  had 
Hying  over  China  we  used  to  pick  up  Salt  Lake  City  iuid  get  a 
direct  reading  with  a  needle. 

Mr.  Ceombie.  Yes,  sir. 

Senator  Goldwater.  That  is  impossible. 

Mr.  Crombie.  No,  it  is  not. 

Senator  Goldwater.  But  it  did  it.  It  was  not  on  the  Salt  Lake 
frequency.  It  was  on  one  of  the  multipliers  of  the  frequency. 

Mr.  Crombie.  One  of  my  concerns  is  that  the  methods  of  predict- 
ing the  median  frequency  signals  at  night  seem  to  be  adequate  for 
relatively  short  distances,  but  the  current  theory  for  very  long 
distances  is  1  believe  totally  inadequate  and  essentially  uncon- 
firmed. So  I  believe  this  is  a  serious  issue  in  the  future.  And  apart 
from  the  social  benefits  of  an  increasing  number  of  stations  that 
would  be  possible,  this  is  one  of  the  major  reasons  why  we  are 
raising  the  question  of  a  change,  to  a^oid  such  interference  in  the 
future. 

Senator  Goldwater.  Did  you  ever  find  out  the  power  of  the  New 
Zealand  station? 

Mr.  Crombie.  I  believe  it  was  no  more  than  50  kilowatts. 

Senator  Goldwater.  Fifty  kilowatts? 

Mr.  Crombie.  No  more  than  50  kilowatts.  I  don't  know  the  exact 
power.  I  can  find  that  out. 

Senator  Goldwater.  It's  pretty  big. 

Mr.  Crombie.  But  not  compared  with  800-kilowatt  stations  oper- 
ating in  Korea  and  Japan,  and  300>kilohertz  stations  in  Ireland. 

Senator  Goldwater.  And  Mexico. 

Mr.  Crombie.  And  some  high  powered  ones  in  Mexico. 

Senator  Goldwater.  Thank  you. 

Mr.  Crombie.  Another  question  I  ought  to  move  on  to  is  the 
question  of  AM  stereo  which  has  been  getting  quite  a  lot  of  atten- 
tion recently.  We  have  been  quite  active  in  looking  at  that,  and 
while  we  are  desirous  of  seeing  such  a  service  be  provided,  we  have 
two  concerns  which  we  hoj)e  will  be  considered  by  the  Commission. 

The  first  is  that  the  advent  of  AM  stereo  should  not  preclude 
future  options  for  changing  to  a  9-kilohertz  separation.  We  believe, 
however,  that  some  of  the  proposed  AM  stereo  systems  that  are 
being  suggested  will  allow  this. 

The  second  concern  is  that  the  system  adopted  should  be  fully 
compatible  with  the  AM  monophonic  receivers  currently  in  use. 
Again  we  believe  this  is  possible  with  some  of  the  systems  that  are 
being  proposed. 

However,  we  would  hope  these  two  concerns  would  take  priority 
in  the  FCC's  decisionmaking  process  in  adopting  rules,  and  that 
the  quality  of  the  AM  stereo  service  as  received  on  specially  de- 
signed receivers  ought  to  be  a  secondary  concern. 

I  say  again  we  believe  that  the  advent  of  AM  stereo  should  not 
foreclose  future  options  for  increasing  the  use  of  broadcast  band 
spectrum,  and  that  the  system  should  be  fully  compatible  with 
existing  receivers. 
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minute  would  agree  that  there  are  technical  and  physical  as  well 
as  economic  constraints  to  attempt  to  provide  an  outlet  for  every 
one  of  the  17,000  or  18,000  communities  in  the  United  States. 

However,  I  think  there  is  another  question  we  are  technically 
concerned  with,  and  that  is  the  fact  that  approximately  half  of  the 
total  ase^nments  in  the  country  that  have  been  made  to  cities  are 
not  operating.  In  addition  to  that,  there  are  many  cities  of  equal 
size  to  those  that  do — and  one  thing  we  are  going  to  try  to  look  at 
is  whether  they  are  of  equal  circumstances — that  don't  have  alloca- 
tions. 

So  I  think  there  is  an  important  question  in  equity  as  to  who 
does  and  who  doesn't  have  an  assignment;  and  whether  or  not,  if 
there  is  an  assignment  that  is  not  operating,  it  can  be  explained 
only  by  the  lack  of  an  adequate  market. 

In  reference  to  the  figures  that  Mr.  Jennes  was  talking  about  in 
relation  to  cities  below  10,000 — in  part  they  are  involved  with 
feurly  substantial  market  areas;  in  part  they  are  not.  All  of  these 
31  cities  don't  operate  with  an  effective  population  of  300,000  or 
400,000  or  500,000.  In  many  cases  they  are  considerably  smaller. 
And  in  other  instances,  when  they  are  part  of  a  larger  market,  it 
isn't  clear  that  they  actually  have  a  signed  that  reeiches  the  whole 
market 

So  in  relation  to  this,  there  are  a  large  number  of  cities  with 
assignments  that  aren't  operating.  I  think  we  need  to  have  to  have 
a  better  picture  of  the  factors  which  inhibit  these  cities  &t>m  gain- 
ing a  television  channel  and  determine  whether  there  are  public 
policies  which  might  facilitate  these  assignments  to  be  utilized. 

At  the  same  time,  the  question  of  low-power  channels  is  not 
being  proposed  in  this  paper  or  by  others,  I  think,  to  replace  a  full- 
service  television  channel.  It  is  being  proposed  in  certain  circum- 
stances in  urban  areas  where  there  are  large,  diverse  groups  of 
people  who  might  be  provided  important  services  with  low  power 
or,  in  rural  areas  now  without  any  local  service. 

And  this  leads  to  an  important  question  which  I  think  is  at  the 
substance  of  much  of  our  concern,  and  that  is  the  question  of 
whether  we  are  simply  dealing  with  telecommunications  questions 
or  whether  we  are  looking  at  questions  concerning  the  future  social 
orgfuiization  of  the  country.  I  feel  sort  of  like  driving  a  Model  T 
down  the  freeway  in  arguing  for  local  programing.  In  Wilmington 
and  New  Castle  County  in  Delaware  where  I  am  from,  for  example, 
we  can  buy  cable  receive  television  signeds  from  Philadelphia,  Bal- 
timore, Lancaster,  New  York,  £ind  Atlanta.  We  can  find  out  virtu- 
ally everything  we  want  to  know  about  what  is  going  on  in  those 
places,  but  very  little  about  our  local  community.  We  have  one 
channel  assigned  to  Delaware,  a  public  broadcasting  channel  which 
is  basically  operating  as  a  Philadelphia  assignment.  It  provides 
only  one-half  hour  of  local  news  5  days  a  week. 

^nator  Bradley  didn't  report  it,  but  in  the  last  gubernatorial 
race  in  New  Jersey,  each  candidate  spent  half  a  million  dollars  in 
television  advertising.  And  where  did  the  money  go?  It  went  to 
New  York  or  Philadelphia  stations. 

In  response  to  the  problems  of  transmissions  from  New  Zealand 
interfering  with  California  stations,  I  think  some  attention  should 
be  given  to  the  question  at  the  viability  of  communities,  cities,  and 
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rural  areas  and  their  telecommunications  infrastructure.  And 
again  I  join  Senator  Bradley  in  saying  that  unless  there  is  some 
explicit  mandate  to  do  this,  I  don't  believe  the  initiative  is  going  to 
come  from  the  FCC  or  some  successor  orgemtzation. 

Senator  Hollings.  Very  good. 

I  want  to  thank  the  panel,  and  the  record  will  stay  open. 

We  do  have  Senator  Williams  here,  and  we  appreciate  it  very 
much. 

Senator  Goldwater.  I  submit  these  for  the  record  at  this  time. 

May  I  offer  this  suggestion  in  a  rather  facetious  way.  We  have  at 
least  22  stations  in  my  hometown;  nobody  in  their  right  mind 
would  believe  that  community  could  support  more  t^an  5.  But  tiie 
22  all  seem  to  be  doing  all  right. 

What  would  be  wrong  with  throwing  the  whole  thing  open  and 
let  the  best  man  win?  If  I  have  550  and  somebody  else  gets  550,  and 

1  run  8  better  station,  I  stay  in  business.  It's  something  you  might 
think  about — we  might. 

Senator  Hollings.  Well,  themk  you  very  much. 
Senator   Williams,   we   appreciate  your  appearance  here  this 
morning. 

STATEMENT  OF  HON.  HARRISON  A.  WILLIAMS,  JR.,  U.S. 
SENATOR  FROM  NEW  JERSEY 

Senator  Williams.  I  appreciate  having  this  opportunity  to  ad- 
dress a  problem  that  has  been  discussed  before  this  committee  in 
tiie  past.  I  am  glad  to  know  that  you,  Mr.  Cheurmfm  and  Senator 
Golawater,  are  again  considering  New  Jersey's  problem,  which  you 
Eire  thoroughly  familiar  with  now.  As  a  matter  of  fact,  I  gather  you 
are  getting  more  familiar  with  New  Jersey  problems  than  you 
perhaps  would  desire. 

I  believe  the  hardship  and  the  inequity  have  been  well  stated 
here  and  are  well  known.  We  are  one  of  two  States  in  the  Union 
that  do  not  have  a  VHF  television  station,  and  we  are  the  eighth  in 
population.  Contrary  to  the  law,  which  mandates  equitable  distri- 
bution of  licenses,  we  have  been  shut  out  and  left  out.  It  is  em 
unfair  situation.  As  a  result,  we  are  denied  the  kind  of  service 
through  this  most  important  of  communications  media  that  we 
ought  to  have. 

We  see  the  adverse  effects  in  many,  many  ways,  as  a  member  of 
the  last  panel.  Professor  Warren,  pointed  out.  Without  local  televi- 
sion coverage,  we  are  not  made  aware  of  what  is  happening  around 
us  in  our  State.  Therefore,  we  have  taken  our  case  to  the  FCC.  Just 

2  weeks  ago.  Senator  Bradley  and  I  sat  with  this  subcommittee  and 
questioned  the  Commission's  Chairman  Charles  Ferris.  Chairman 
Ferris  recognized  that  New  Jersey's  situation  is  unsatisfactory.  He 
said  so,  and  he  said  it  is  the  Commission's  responsibility  to  do 
something  about  it.  However,  rather  than  considering  an  option 
which  would  give  us  the  kind  of  service  that  the  citizens  of  every 
other  State  enjoy,  Chairman  Ferris  suggested  measures  which  even 
he  admitted  are  unsatisfactory. 

I  know  there  are  engineering  and  technological  complexities,  and 
more  studies  have  been  suggested.  It  seems  to  me  we  have  gotten 
to  the  point  where  the  only  way  we  c£m  move  toward  an  equitable 
solution  is  to  give  a  legislative  mandate  to  the  Commission.  In 
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other  words,  we  need  to  impose  a  le^lative  requirement  that 
every  State  shall  have  a  VHP  outlet. 

Then  I  think  all  of  the  technol<«icaI  £Uid  engineering  difficultiea 
will  be  worked  out,  and  the  market  incentives  will  bring  to  us  what 
we  lack  and  what  we  should  have — a  mtgor  television  station 
within  our  State. 

That  is  our  case,  Mr.  Chetirman,  and  I  appreciate  your  hearing 
me. 

Senator  HoLUNGS.  Senator,  we  want  to  expedite  this  study  prom- 
ised by  the  Chairman  of  the  FCC,  Mr.  Ferris.  It  could  be  we  could 
see  the  results  of  that  study  in  time  for  something  to  be  included  in 
this  l^islation — not  to  say  the  legislation  will  move  etlong  slowly, 
but  I  mean  for  the  legislation  to  move  through  both  Houses.  Sena- 
tor Goldwater  and  I  agreed  to  write  a  letter  to  the  Commission  to 
make  certain  they  expedite  that  study  and  give  us  the  economic 
and  engineering  approaches  emd  priorities  that  can  be  su^ested  to 
solve  the  problem. 

I  resist  the  fact  of  saying  if  it's  mandated,  they  will  follow.  I 
think  if  it  was  that  eeisy  we  would  have  done  it  long  ago.  I  don't 
know  how  we  do  it  from  em  engineering  standpoint,  and  maybe,  as 
Senator  Goldwater  suggested,  it  is  a  legal  problem.  If  you  were  the 
Chairman  of  the  FOC  and  I  mandated  it,  what  would  you  do 
tomorrow  morning? 

Senator  Wiluams.  I  think  I'd  go  into  an  engineering  session. 
There  is  a  cheuinel  up  in  New  York  that  should  be  available  for 
sale — I  think  it  is.  I'd  see  if  it  couldn't  be  put  on  the  market,  and  I 
think  there  is  a  buyer  who  would  put  it  in  New  Jersey. 

Senator  Holungs.  That  might  help. 

Senator  Goldwater.  Mr.  Chairman,  I  might  add  that  if  our 
letter  doesn't  produce  results,  we  have  every  intention  of  recom- 
mending an  addition  to  the  bill  that  will  require  every  State  in  this 
Nation  to  be  allowed  a  VHF  station.  It  may  not  make  economic 
sense,  but  there's  a  lot  of  things  that  we  do  that  don't  make  sense. 
I  don't  see  why  a  State  should  be  denied  a  station  just  because 
there  is  one  in  New  York  or  Philadelphia.  I  will  do  all  I  can  to 
help. 

Senator  Wiluams.  Thank  you  very  much. 

Senator  Holungs.  Thank  you. 

Senator  Williams.  Thank  you,  Mr.  Chairman,  and  thank  you, 
Senator  Goldwater. 

Senator  Holungs.  Your  statement  will  be  included  in  the  record. 

[The  statement  follows:] 

Statbuent  o 

Mr.  Chairman,  members  of  the  Subcommittee,  I  appreciate  this  opportunity  to 
appear  before  you  this  morning.  Two  weeks  ago,  you  ^aciously  allow  Senator 
Bradley  and  me  to  sit  with  the  subcommittee  and  question  the  Chairman  of  the 
Federal  Communications  Commission.  Charles  Ferris.  The  subject  of  our  quMtions 
and  of  our  testimony  today  ia  one  that  greatly  concerns  the  citizens  of  New  Jersey. 
It  is  the  complete  absence  of  a  VHF  television  station  in  our  state. 

The  Communications  Act  of  1934  requires  that  broadcast  licenses  be  distributed 
equitably.  Yet,  we  fmd  that  the  eighth  meet  populous  state  in  the  Nation  does  not 
have  a  single  VHF  station.  In  contrast,  Alaska,  with  a  tiny  fraction  of  New  Jersey's 
populatim,  has  10  VHP's;  Nevada  has  8. 
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Htmark  ia  the  largest  city  in  the  Nation  without  its  own  station,  while  citiee  in 
DBi^ibOTing  states  have  several.  New  York,  for  example,  has  7  VKPs  and  Philadel- 
phia has  4. 

Our  state  has  sufTered  serious  consequences  from  this  absence  of  VHF  stations. 

A  nationwide  poll  bjr  the  Roper  Organization  showed  that  64  percent  of  the  public 
conaiders  television  tbeir  primary  source  of  news.  New  Jersey  citizens  are  deprived 
of  this  source  of  stale  and  local  news,  since  all  of  the  VHF  signals  they  receive  come 
from  out  ct  state. 

Our  busineancB  are  slso  affected.  If  they  wish  to  advertise  on  television  statewide, 
Uwy  must  pay  New  York  rates,  which  are  the  highest  in  the  Nation,  and  Philadel- 
phia rates  mich  are  the  fourth  highest.  Two  out  of  every  three  dollars  they  spend 
will  be  wasted  on  non-New  Jersey  viewers. 

Of  course,  the  same  dilemma  confronts  public  officials  and  candidates  for 
rtatewide  offke,  who  are  forced  to  go  out  of  state  to  reach  their  own  constituents. 

W«  in  New  Jersey  pay  other  penalties  by  not  having  a  VHF  station.  For  example, 
we  are  dented  the  many  business  and  employment  opportunities  which  a  mt^or 
tdevisiMi  station  brings. 

Rnding  itself  barred  from  admission  to  the  Age  of  Television,  New  Jersey  has 
turned  to  the  Federal  Communications  Commission  for  redress.  But  while  the 
CmnniisBion  has  admitted  that  we  have  a  unique  and  serious  grievance,  it  has 
refused  to  take  serious  action  on  our  behalf.  It  has  abdicated  its  responsibility  to 
e  the  public  interest,  not  daring  to  tamper  with  the  sacred  privileges  of  present 


lUs  is  borne  out  by  Chairman  Ferris'  responses  to  our  questions  before  the 
suboommittee.  Mr.  Ferris  stated  that  the  present  situation  is  unsatisfactory  and 
that  it  is  the  Commission's  responsibility  to  correct  It.  However,  rather  than  consid- 
ering an  option  which  would  give  us  the  kind  of  service  that  the  citizens  of  every 
*'        '  'e  enjoy.  Chairman  Ferris  suggested  measures  which  even  be  admitted  are 


For  example,  he  discussed  the  Commission's  idea  of  requiring  New  York  and 
Philodell^ilia  stations  to  provide  more  New  Jersey  coverage.  But  those  stations  have 
■  primarv  obligation  to  serve  their  own  communities  of  license.  Despite  some 
prodding  I9  the  Commission,  they  have  shown  very  little  interest  in  the  Vi  of  their 
viewers  who  live  in  New  Jersey.  While  we  welcome  any  effort  to  improve  service, 
the  Commission's  increased  coverage  requirements  have  simply  not  been  effective. 

CSiairman  Ferris  also  discussed  the  possibility  of  better  service  through  netwoork- 
aflUiated  UHF  stations.  But  he  admitted  that  the  Commission  is  powerless  to 
mandate  network  affiliation.  In  any  case,  we  already  have  a  number  of  UHF's  in 
New  Jersey,  and  one  of  them,  in  Wildwood,  has  had  network  affiliation  since  1953. 
Tliat  station  has  a  viewing  audience  of  2500. 

For  the  present,  UHF  simply  does  not  compare  with  VHF  in  terms  of  geographic 
range  and  picture  quality.  Furthermore,  many  households  in  New  Jersey  have 
television  sets  that  are  not  equipped  for  UHF  reception. 

Again,  we  come  back  to  the  question  of  fairness,  of  equity.  All  other  states  have 
both  VHF  and  UHF.  Why  should  New  Jersey  content  itself  with  only  UHF 

~  '  '    {  the  deficiencies  of  these  options,  Chairman  Ferris  suggested  that 

* '       a  solution  before  the  Commission,  we  wait  for  new  television 


tedmology.  To  quote  Mr.  Ferris:  "The  technology,  I  think,  is  probably  going  to 
provide  ue  answer  before  any  r^utator  is  going  to  provide  the  answer." 

lUs  is  a  sad  comment  on  the  Commission's  progress  in  our  case  after  five  years  of 
delitieration. 

'nie  CoDunission  has  so  far  rejected  all  proposals  for  meaningful  and  equitable 
relief.  In  a  recent  example,  it  refused  to  consider  the  reallocation  of  Channel  S, 
which  was  sold  as  a  result  of  a  license  challenge.  That  station  could  have  been 
moved  to  Southern  New  Jersey,  with  a  potential  booster  capacity  to  Northern  New 
Jera^.  l»"«-AnH  of  considering  this  proposal  on  the  merits,  the  Commission  rejected 
it  outright  on  the  narrow  legal  ground  that  New  Jersey  citizens  do  not  have 
standing  to  file  for  the  channel  since  they  are  not  now  in  the  viewing  audience. 

While  we  will  certainly  continue  to  pursue  every  possible  course  of  action  before 
the  Commission  and  in  l5ie  courts,  we  feel  that  the  time  has  come  for  the  Congress 
to  addreaa  itself  to  New  Jersey's  plight 

As  former  Commissioner  Glen.  O.  Robinson  has  stated:  "It  is  unfortunate  that 
this  kind  of  problem  should  be  brought  before  the  Congress  for  specific  legislation 
irtian  the  Ctnnmission  itself,  under  ita  existing  mandate,  has  the  power  and  the 
Hli[nsiBiliility  to  reme<h'  the  problem.  However,  in  the  face  of  Commission  refusal  to 
act  more  positively,  ^e  people  of  New  Jersey  really  have  no  other  recourse." 
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minute  would  agree  that  there  are  technical  and  physical  as  well 
as  economic  constraints  to  attempt  to  provide  an  outlet  for  every 
one  of  the  17,000  or  18,000  communities  in  the  United  States. 

However,  I  think  there  is  another  question  we  are  technically 
concerned  with,  and  that  is  the  fact  that  approximately  half  of  the 
total  assignments  in  the  country  that  have  been  made  to  cities  are 
not  operating.  In  addition  to  that,  there  are  many  cities  of  equal 
size  to  those  that  do — and  one  thing  we  are  going  to  try  to  look  at 
is  whether  they  are  of  equal  circumstances — that  don't  have  alloca- 
tions. 

So  I  think  there  is  an  important  question  in  equity  as  to  who 
does  and  who  doesn't  have  an  assignment;  and  whether  or  not,  if 
there  is  an  assignment  that  is  not  operating,  it  can  be  explained 
only  by  the  lack  of  an  adequate  market. 

In  reference  to  the  figures  that  Mr.  Jennes  weis  tftlking  about  in 
relation  to  cities  below  10,000 — in  part  they  are  involved  with 
fairly  substantial  market  areas;  in  part  they  are  not.  All  of  these 
31  cities  don't  operate  with  an  effective  population  of  300,000  or 
400,000  or  500,000.  In  many  cases  they  are  considerably  smaller. 
And  in  other  instances,  when  they  Etre  part  of  a  larger  market,  it 
isn't  clear  that  they  actually  have  a  signed  that  readies  the  whole 
market. 

So  in  relation  to  this,  there  are  a  large  number  of  cities  with 
assignments  that  aren't  operating.  I  think  we  need  to  have  to  have 
a  better  picture  of  the  factors  which  inhibit  these  cities  ftvm  gain- 
ing a  television  channel  and  determine  whether  there  are  public 
policies  which  might  facilitate  these  assignments  to  be  utilized. 

At  the  same  time,  the  question  of  low-power  channels  is  not 
being  prop<»ed  in  this  paper  or  by  others,  I  think,  to  replace  a  fdll- 
service  television  channel.  It  is  being  proposed  in  certain  circum- 
stances in  urban  areas  where  there  are  large,  diverse  groups  of 
people  who  might  be  provided  important  services  with  low  power 
or,  in  rural  areas  now  without  any  local  service. 

And  this  leads  to  an  important  question  which  I  think  is  at  the 
substance  of  much  of  our  concern,  and  that  is  the  question  of 
whether  we  are  simply  dealing  with  telecommunications  questions 
or  whether  we  are  looking  at  questions  concerning  the  future  social 
organization  of  the  country.  I  feel  sort  of  like  driving  a  Model  T 
down  the  freeway  in  arguing  for  local  pn^aming.  In  Wilmington 
Euid  New  Castle  County  in  Delaware  where  I  am  from,  for  example, 
we  can  buy  cable  receive  television  signals  from  Philadelphia,  Bal* 
timore,  Lancaster,  New  York,  and  Atlanta.  We  can  find  out  virtu- 
ally everything  we  want  to  know  about  what  is  going  on  in  those 
places,  but  very  little  about  our  local  community.  We  have  one 
channel  assigned  to  Delaware,  a  public  broadcasting  channel  which 
is  basically  operating  as  a  Philadelphia  assignment.  It  provides 
only  one-half  hour  of  local  news  5  days  a  week. 

Senator  Bradley  didn't  report  it,  but  in  the  last  gubernatorial 
race  in  New  Jersey,  each  candidate  spent  half  a  million  dollars  in 
television  advertising.  And  where  did  the  money  go?  It  went  to 
New  York  or  Philadelphia  stations. 

In  response  to  the  problems  of  transmissions  from  New  Zealand 
interfering  with  California  stations,  I  think  some  attention  should 
be  given  to  the  question  of  the  viability  of  communities,  citiee,  and 
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Thiis,  some  26  million  persons  residing  in  an  area  of  approxi- 
mately 1.7  million  square  miles,  or  just  over  half  of  the  land  area 
of  the  contiguous  48  States,  are  without  acceptable  AM  primary 
nighttime  groundwave  service.  The  Clear  Channel  Service  provides 
the  only  means  by  which  small  town  and  rural  residents,  aa  well  as 
the  traveling  public,  can  receive  the  nighttime  AM  service  to  which 
they  are  entitled.  These  vast  areas  are  depicted  in  white  on  the 
map  attached  to  my  written  testimony.' 

S.  611  would  also  require  the  Spectrum  Commission  to  identify 
and  study  ways  to  promote  maximum  full-time  local  radio  service. 
Such  a  goal  is  a  worthy  one  but  one  must  not  lose  sight  of  the  £act 
that,  according  to  the  1970  census,  there  are  20,768  communities  in 
the  United  States  and  presently  only  7,600  commercial  AM  and 
FM  broadcast  stations  available  to  serve  them.  Thus,  while  it 
might  be  a  laudable  goal  to  allocate  the  spectrum  in  such  a 
manner  as  to  allow  each  community  its  own  local  nighttime  AM 
facility,  it  simply  cannot  be  done. 

Further,  even  allowing  the  daytime  stations  to  operate  at  night 
on  their  present  frequencies  or  allowing  them  to  (»>erate  on  clear 
channel  frequencies  would  cause  great  problems.  If  this  were  ac- 
complished, the  public  interest  would  not  be  served  because  not 
only  would  a  large  part  of  the  skywave  service  now  available  as  the 
only  AM  service  to  26  million  persons  be  destroyed  but  also  a 
significant  portion  of  the  groundwave  service  now  being  provided 
to  an  additional  175  million  persons  would  be  eliminated.  Thus, 
what  may  at  first  appear  to  be  a  way  to  bring  more  service  to  the 
public  will  actually  result  in  an  overall  loss  of  service. 

To  meet  the  congressional  mandate  of  section  307  of  the  present 
act — to  provide  for  a  fedr,  efficient,  and  equitable  distribution  of 
radio  services — the  FCC  implemented  an  allocation  plan  for  broad- 
cast frequencies  which  has  allowed  over  4,500  AM  stations  to  be 
authorized.  These  stations  provide  a  proper  balemce  of  groundwave 
and  skywave  service,  urban  service  and  rural  service,  local  and 
regioned  service,  and  wide-area  clear  channel  service  as  well. 

It  has  been  suggested  that  by  breaking  down  the  clear  channels 
new  channels  could  be  made  available  for  local  service  and  minor- 
ity ownership.  The  Commission's  own  studies,  however,  reveal  that 
restricting  the  service  of  the  remaining  12  unduplicated  class  I-A 
clear  channel  stations  and  adding  new  stations  to  the  13  already 
duplicated  I-A  clear  channels  will  provide  only  125  new  stations. 
The  cost  of  these  125  urban  stations,  however,  may  well  be  the  loss 
of  nighttime  service  to  millions  who  are  presently  less  well-served 
them  those  in  urban  areas. 

CCBS  rect^nizes  that  section  333(b)  of  S.  622  contains  language 
designed  to  insure  that  rural  America  and  the  traveling  public 
receive  essential  nighttime  AM  clear  channel  skywave  service. 

We  note  with  pleasure  that  Senator  Goldwater,  with  his  exten- 
sive experience  in  the  communications  field,  correctly  identifies  the 
need  for  clear  channel  stations  emd  their  extensive  skywave  serv- 
ice. It  is  our  hope  that  any  bill  approved  by  this  subcommittee 
contains  the  above-mentioned  language  of  S.  622. 


■  Sae  aiqieiidix  B  heragf. 
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other  words,  we  need  to  impose  a  legislative  requirement  that 
every  State  shall  have  a  VHF  outlet. 

Then  I  think  all  of  the  technological  and  engineering  difficulties 
will  be  worked  out,  and  the  market  incentives  will  bring  to  us  what 
we  lack  etnd  what  we  should  have — a  migor  television  station 
within  our  State. 

That  is  our  case,  Mr.  Chairman,  and  I  appreciate  your  hearing 
me. 

Senator  Hollings.  Senator,  we  want  to  expedite  this  study  prom- 
ised by  the  Chairman  of  the  FCC,  Mr.  Ferris.  It  could  be  we  could 
see  the  results  of  that  study  in  time  for  something  to  be  included  in 
this  l^islation — not  to  say  the  legislation  will  move  along  slowly, 
but  I  mean  for  the  legislation  to  move  through  both  Houses.  Sena- 
tor Goldwater  and  I  agreed  to  write  a  letter  to  the  Commission  to 
make  certain  they  expedite  that  study  and  give  us  the  economic 
and  engineering  approaches  and  priorities  that  can  be  su^ested  to 
solve  the  problem. 

I  resist  the  fact  of  saying  if  it's  mandated,  they  will  follow.  I 
think  if  it  was  that  easy  we  would  have  done  it  long  ago.  I  don't 
know  how  we  do  it  from  an  engineering  standpoint,  and  maybe,  as 
Senator  Goldwater  suggested,  it  is  a  l^al  problem.  If  you  were  the 
Chairman  of  the  FOC  and  I  mandated  it,  what  would  you  do 
tomorrow  rooming? 

Senator  Williams.  I  think  I'd  go  into  an  engineering  session. 
There  is  a  channel  up  in  New  York  that  should  be  available  for 
sale — I  think  it  is.  I'd  see  if  it  couldn't  be  put  on  the  market,  and  I 
think  there  is  a  buyer  who  would  put  it  in  New  Jersey. 

Senator  Holungs.  That  might  help. 

Senator  Goldwater.  Mr.  Chairman,  I  might  add  that  if  our 
letter  doesn't  produce  results,  we  have  every  intention  of  recom- 
mending an  addition  to  the  bill  that  will  require  every  State  in  this 
Nation  to  be  eillowed  a  VHF  station.  It  may  not  make  economic 
sense,  but  there's  a  lot  of  things  that  we  do  ^lat  don't  make  sense. 
I  don't  see  why  a  State  should  be  denied  a  station  just  because 
there  is  one  in  New  York  or  Philadelphia.  I  will  do  all  I  can  to 
help. 

Senator  Wiluams.  Thank  you  very  much. 

Senator  Holungs.  Themk  you. 

Senator  Williams.  Thank  you,  Mr.  Chairman,  and  thank  you, 
Senator  Goldwater. 

Senator  Holungs.  Your  statement  will  be  included  in  the  record. 

[The  statement  follows:] 


Mr.  Chairman,  membera  of  the  Subcommittee,  I  appreciate  this  ojniortiuiity  to 
appear  before  you  this  morning.  Two  weeliB  ago,  you  graciously  allow  Senottnr 
Bradley  and  me  to  Bit  with  the  subcommittee  and  question  the  ChairmaD  of  the 
Federal  Communications  Conuniaaion,  Charles  Feiria,  The  subject  of  our  qusstknu 
and  of  our  testimony  today  is  one  that  greatly  concerns  the  citizens  of  New  JerMjr. 
It  is  the  complete  absence  of  a  VHF  television  station  in  our  state. 

The  Communications  Act  of  1934  requiree  that  broadcast  licenses  be  distributed 
equitably.  Yet,  we  fmd  that  the  eighth  most  populous  state  in  the  Nation  does  not 
have  a  single  VHF  station.  In  contrast,  Alaska,  with  a  tiny  fraction  of  New  JeiMT's 
population,  has  10  VHPs;  Nevada  has  8. 
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b;  A  tmuparent  overlay  sheet  was  placad  over  thia  map  and  on  this  sheet  there 
wan  indicated  the  location  of  all  stations  that  had  been  added,  changed  their 

lilt Ill,  or  deleted  since  January  1,  1946.  There  was  r.o  need  to  locate  any  of 

Qmw  StatMHis  that  were  well  within  the  red  contour  (which  indicated  two  or  more 
I  such  cases  where,  by  inspection,  it  was  jud 
r  would  reach  out  beyond  the  1946  two-or-ir 

c  As  theae  stations  were  located  on  the  overlay  sheet,  an  identification  mark  was 
placed  bende  the  call  letters  of  each  on  the  station  list  prepared  in  step  1. 

d.  This  list  was  taken  to  the  FCC  broadcast  reference  files,  and  the  file  of  each 
itation  checked  on  the  list  was  searched  to  determine: 

1.  The  statkn's  nighttime  RSS  limitation  in  millivolts  per  meter. 

2.  llie  map  showing  this  nighttime  interference-free  contour. 

In  all  cases,  an  effort  was  made  to  obtain  the  measured  contour.  A  tracing  was 
made  of  this  txmtour  as  shown  on  the  coverage  map  in  the  station's  file,  when 
■vajlable;  otherwise,  the  information  required  was  tabulated  in  order  to  draw  this 
contour.  When  measured  data  were  not  found,  the  calculated  contour  was  traced 
firom  the  station's  application  for  a  construction  permit.  It  was  ascertained  by 


I  comrarative  study  that  the  nighttime  limited  groundwi 
determined  by  FCC  standards  and  that  contour  defining  Nighttime  IVpe  "B" 
Boundwave  service  were,  on  an  average  over  the  country,  about  the  same  for  Class 
U  and  in  stations.  After  studying  the  data  and  considerating  the  limited  time  in 
which  to  update  our  Nighttime  lype  "B"  service  map,  it  was  concluded  that  use  of 
the  night  ftSS  limitations  as  found  in  the  station  Hies  at  FCC  would  be  justified. 

Tliia  |>rocedure  was  carried  out  on  approximately  525  directional  antenna  oaaign- 
menta,  mcluding  one  dozen  Class  I-B  stations. 

Hie  Class  I-B  stations  required  special  treatment  in  that  the  determination  of 
their  Nighttime  IVpe  "B"  radio  service  contours  involved  consideration  of  the 
distortion  zone  and  atmospheric  and  rural  man-made  noise  limits  as  defmed  in 
Exhibit  109,  Docket  6741.  Calculations  of  the  distortion  zone  required,  in  almost 
every  case,  the  calculation  of  additional  vertical  patterns. 

e.  Hie  stations  on  the  six  local  channeb,  totaling  about  420  in  number,  were 
shown  on  the  map  by  means  of  a  circle  having  a  5  mile  radius.  This  simplification 
was  deemei  necetaary  due  to  the  time  element  involved. 

A  study  of  Docket  674 1  Exhibit  266  indicates  the  magnitude  of  the  job  of  calculat- 

[  the  nWittime  groundwave  IVpe  "B"  contours  of  all  local  stations.  At  the  time 


IDS  the 
Ezhibil 


it  2«l  was  written,  there  were  512  locals  on  the  air  at  night.  Through  1956 
some  412  unlimited  time  local  stations  were  added,  makine  a  total  924.  The  time 
neceaaary  to  calculate  service  contours  for  some  400  local  stations,  even  by  the 
■bortcut  methods  described  in  Elxhibit  266,  would  have  been  prohibitive. 

Out  of  the  512  contours  calculated  for  the  1946  map,  only  20  percent  of  theae 
coDtoun  had  radii  of  over  5  mUes.  CCBS  reasoned  that  the  average  limitation  to  the 
local  stations  bod  been  raised,  to  some  extent,  by  the  addition  of  these  some  412 
itatiftiiSi  Tliifl  being  the  case,  the  percentage  of  contours  having  radii  of  over  5  miles 
mint  cmnsquently  be  reduced  to  an  even  lower  figure. 

CooaideratioD  m  these  factors  resulted  in  a  decision  to  draw  each  local  station's 
coverage  with  a  circle  of  5  mile  radius.  CCBS  realized  that  by  doing  this  more  total 
COtvrage  would  be  shown  than  actually  exists,  but  the  percentage  would  be  very 
■nail  ooBopered  to  the  total  white  area  involved, 

f.  OCB8  engineers  transferred  the  contours  obtained  from  the  FCC  broadcast 
gtalaoB  files  described  in  paragraph  (d>  onto  a  second  transparent  overlay  and  then 
drew  in  the  5  mile  circles  showing  local  station  coverage.  The  contours  of  stations 
that  had  been  changed  or  deleted  were  identified  and  either  changed  or  removed 
from  the  1946  base  map, 

g.  On  a  third  transpiarent  overlay,  the  new  one  and  twoor-more  service  contours 
were  drawn.  Iliey  were  then  transferred  to  a  new  base  map  having  black  outlines  of 
the  areas  receiving  one  service  and  twoor-more  services. 

b.  Fran  this  base  map.  CCBS  prepared  two  overlay  sheets  for  the  printers,  one 
sheet  with  opaque  areas  depicting  the  areas  receiving  one  service,  and  the  second 
orerlay  sheet  with  opaque  areas  depicting  two-or-more  services.  Prom  this  fmal  base 
niap,  and  the  two  opsqued  transparent  overlays,  the  printer  made  black-white,  red, 
and  blue  plates. 

in.  A  population  count  of  the  white  areas  made  by  a  modification  of  the  shortcut 
method  as  used  in  the  1947  Docket  6741  hearing,  namely.  "If  half  of  a  county  or 
more  is  white  area,  count  all  its  population  as  being  in  white  area,"  Realizing  that 
there  were  many  small  local  stations  scattered  throughout  the  "white  areas,"  CCBS 
decided  that  evMi  where  half  of  the  area  of  a  county  was  in  the  "white  area,"  it 
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would  be  proper  to  subtract  the  population  of  any  town  in  what  would  otherwise  be 
"white  area"  if  a  fiJl-time  standard  broadcasting  station  was  licensed  to  that  town. 

The  total  population  residing  in  the  "whit«  area"  determined  bjr  the  above 
method  was  25,631,259. 

IV.  Finally,  CCBS  determined  the  total  "white  area"  to  be  5T.9  percent  of  the 
total  land  area  of  the  continental  U.S.A. 

The  "white  area"  in  square  miles  was  computod  by  estimating  the  percentage  c£ 
each  county  in  the  "white  area"  and  multiplying  total  square  miles  in  the  coun^  by 
this  percentage.  If  there  were  one  or  more  circles  having  a  radius  of  5  miles  (an 
area  of  78.5  sq.  miles)  in  the  county  "white  area,"  CCBS  subtracted  the  area 
involved  from  the  total  square  miles  of  "white  area"  for  that  county.  In  practice, 
CCBS  kept  track  of  the  number  of  such  circles  inside  a  state  and  subtracted  this 
aggT«^te  number  of  square  miles  from  the  total  "white  area"  obtained  for  the 
state. 

19SS  Map,  Affiant  further  states  that  during  the  jieriod  November  1961  to  Janu- 
ary 1962  the  engineering  department  of  Radio  Station  WSM,  under  his  direction, 
revised  the  CCBS  1957  iVpe  "B"  Nighttime  Groundwave  Map.  using  the  following 

I,  A  list  was  prepared  of  all  additions,  changes  and  deletions  of  standard  broadcast 

station  assignments  from  January  1,  1957,  to  September  13,  1961. 

II.  Work  maps: 

The  1/2,500,000  scale  U.S.A.  map  was  used  and  there  were  traced  thereon  the 
1957  contours  showing  one  service  with  a  red  line,  and  two  or  more  services  with  a 
blue  line. 

b.  A  transparent  overlay  sheet  was  placed  over  this  map  and  on  this  sheet  then 
were  indicated  the  location  of  all  stations  that  had  been  added,  changed  their 
assignment,  or  deleted  since  January  1,  1957.  There  was  no  need  to  locate  any  of 
these  stations  that  were  well  within  the  blue  contours  as  drawn  in  "a"  above  (which 
indicated  two  or  more  services  as  of  January  19571  except  in  such  cases  where,  bv 
inspection,  it  was  determined  that  its  nighttime  "B"  service  contour  would  reach 
out  beyond  the  1957  two-or-more-aervice  area, 

c.  As  these  stations  were  located  on  the  overlay  sheet,  an  identification  mark  was 
placed  beside  the  call  letters  of  each  on  the  station  list  prepared  in  step  I. 

d.  This  list  was  taken  to  the  FCC  broadcast  reference  Hies,  and  the  file  of  each 
station  checked  on  the  list  (except  Class  IV  local  stations;  see  Paragraph  "e"  below) 
was  search  to  determine: 

1.  The  station's  nighttime  RSS  limitation  in  millivolts  per  meter. 

2.  The  map  showing  this  nighttime  interference-free  contour. 

In  all  coses,  an  effort  was  made  to  obtain  the  measured  contour.  A  tracing  ■  was 
made  of  this  contour  as  shown  on  the  coverage  map  in  the  station's  file,  when 
available;  otherwise,  the  information  required  was  tabulated  in  order  to  draw  this 
contour.  When  measured  data  were  not  found,  the  calculated  contour  was  traced 
from  the  station's  application  for  a  construction  permit. 

A  comparative  study  showed  that  the  nighttime  limited  groundwave  contour  as 
determined  by  FCC  standards  and  the  contour  defining  Nighttime  Type  "B"  ground- 
wave  service  were,  on  an  average  over  the  country,  about  the  same  for  Class  11  and 
ni  stations.  Consequently,  the  night  RSS  limitations  as  found  in  the  station  fflee  at 
the  FCC  were  used. 

The  Class  I-B  stations  required  special  treatment  in  that  the  determination  of 
their  Nighttime  Type  "B"  radio  service  contours  involved  consideration  of  the 
distortion  zone  and  atmospheric  and  rural  man-made  noise  limita  as  defined  in 
Elxhibit  109,  Docket  No.  6741.  Clalculations  of  the  distortion  zone  required,  in  almost 
every  case,  the  calculation  of  additional  vertical  patterns, 

e.  The  stations  on  the  six  local  channels  are  shown  on  the  map  by  means  of  a 
circle  having  a  5  mile  radius.  This  simplification  was  deemed  necessary  due  to  the 
time  element  involved. 

f  A  second  transparent  overlay  for  the  base  U.S.A.  map  was  used  upon  which  the 
contours  obtained  from  the  FCC  broadcast  station  files  described  in  paragraph  "d" 
above  were  transferred.  The  5  miie  radius  circles  were  drawn  showing  local  station 
coverage.  The  contours  of  stations  that  had  been  changed  or  deleted  were  identified 
and  either  changed  or  removed  from  the  1957  base  map,  as  required. 

g.  On  a  third  transparent  overlay,  the  new  one  and  two-or-more  service  contours 
were  drawn.  They  were  then  transferred  to  a  new  base  map  having  black  outlines  of 
tlie  areas  receiving  one  service  and  two-or-n 


'Thia  tracing  included  a  mileage  scale  and  other  identifying  markings  such  as  true  North. 
latitude  or  longitude  lines,  rivers  or  States  or  county  boundarias.  A  copy  may  now  be  made 
using  the  coining  machine  in  the  FCC  reference  room. 
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h.  Fnun  this  base  map.  two  keyed  overlay  sheets  were  prepared  for  the  printere, 
one  sheet  with  opaqu«  areas  depicting  the  areas  receiving  one  service,  and  the 
■eoond  overlay  sheet  with  opaque  areas  depicting  two-or-more  services.  From  this 
final  base  map,  and  the  two  opoqued  transparent  overlays,  the  printer  made  black- 
wfaite,  red,  and  blue  plates. 

in.  A  count  of  Uie  rural  population  (according  to  the  1960  Census)  in  the  "white 
areas"  was  made  by  a  modification  of  a  shortcut  method  used  in  the  1947  hearing, 
namely,  "If  half  of  a  county  or  more  is  white  area,  count  all  its  population  as  being 
in  white  area."  Because  there  were  bo  many  small  local  stations  scattered  through- 
oat  the  "white  areas,"  it  was  decided  that  even  where  half  of  the  area  of  a  county 
waa  in  the  "white  area"  it  would  be  proper  to  subtract  the  population  of  any  town 
la  what  would  otherwise  be  "white  area"  if  a  full-time  standud  broadcasting  station 
waa  licensed  to  that  town. 

Tlie  total  estimated  rural  population  residing  in  the  "white  area"  was  25,106,079. 

IV.  "White  area"  was  determined  on  a  percentage  of  county  basis  and  all  5  mile 
radius  circles  (79.5  sq,  mi. /circle)  were  subtracted.  The  total  "white  area"  was 
calculated  to  be  58.03  percent  of  the  total  land  area  of  the  conterminous  U.S.A. 

AfGant  further  states  that  to  the  best  of  his  knowledge  the  above  r    '  '  ' 


that  during  December  1974  through  Februai?  1975  he 
I  with  CCBS  Engineering  Committee  Chairman  William  C.  Hunter  of 


d  broadcasting  stations  in  the  continental  U.S.A. 

197S  Mip.  Afiiant 

cooperated  with  CCl „_ „    ..  ._ _    __ 

WHAS,  now  deceased,  in  the  partial  revision  of  said  1962  map  and  area  and 


advised  at  the  time  that  the  following  procedures  were  utilized: 

L  Since  the  map  was  revised  in  Januay  of  1962,  the  FCC  assigned  a  Class  II  and 
ten  Class  II-A  stations  on  Class  I-A  Clear  Channels.  These  major  ch^iees  affect  Uie 
areas  of  and  the  populations  within  the  "white  areas"  of  the  map.  There  has  also 
bean  a  more  recent  (1970)  Census  which  affect  the  population  figures. 

OCBS,  therefore,  decided  to  revise  the  1962  map  to  include  the  above  changes, 
plus  the  change  in  coverage  of  KOB  due  to  a  change  in  that  station's  directional 
antenna  pattern.  It  was  decided  that  any  other  assignment  changes  subsequent  to 
1962  would  be  insignificant  as  far  as  changing  either  the  area  or  the  population  in 
the  resulting  "white  area,"  and,  therefore,  the  amount  of  work  invofv»i  in  deter- 
mining these  small  changes  could  not  be  justified.  Procedures  followed  for  placing 
the  Nighttime  groundwave  contours  of  these  12  additional  stations  were  the  same  as 
described  above  in  paragraph  II,  d  of  the  procedures  used  for  the  1962  revision. 

The  revised  population  figures  were  then  c^culated  in  accordance  with  paragraph 
I,  above.  "White  area"  was  determined  on  a  percentage  of  county  basis  and  all  5 
mile  radius  circles  (79.5  sq.  mi. /circle)  were  subtracted.  The  revised  total  "white 
area"  is  56.3  percent  of  the  total  land  area  of  the  conterminous  U.S.A.  The  total 
estimated  rural  population  residing  in  the  "white  area"  is  26,064,454. 

Affiant  further  states  that  he  has  examined  the  attached  1975  map  and  accompa- 
njring  estimates  and  that  to  the  best  of  his  knowledge,  based  upon  the  procedures 
utiliwd,  the  revised  1975  map  and  area  and  population  estimates  are  true  and 
accurate  representations  of  the  Nighttime  Type  'B  '  Groundwave  service  of  the  full- 
time  atand^d  broadcasting  stations  in  the  continental  U.S.A.  as  of  January  1,  1975, 

JOMNIE  S.  Campbeu- 

St^Mcribed  and  sworn  to  before  me  on  this  14th  day  of  October,  1976, 

Juomi  B.  Thomas, 

Notary  Public. 

My  commission  expires  Aug.  13, 1980. 
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cess  thanks  you  for  this  opportuni^  to  appear  and  to  state  its 
views  on  the  proposed  legislation.  I  will  be  happy  to  answer  any 
questions  and  to  supply  aay  additional  information  you  desire. 

Thfuik  you,  sir. 

Senator  Hollings.  Thank  you.  Your  complete  statement  will  be 
made  a  part  of  the  record. 

[The  appendixes  follow:] 

Appendix  A 

CLEAR  CHANNEL  BHOADCAaTINC  SERVICE   <CCB8)i 

1.  KFI,  Loe  Angeles,  California. 

2.  WSM,  NashvUle,  Tennessee. 

3.  WGN,  Chicago,  Illinois. 

4.  WSB,  Atlanta,  Georgia. 

5.  WJR,  Detroit,  Michigan. 

6.  WBBM,  Chicago,  Dlinoia. 

7.  WBAP,  Ft.  Worth,  Texas. 

8.  WCCO,  Minneapolia.  Minnesota. 

9.  WHAS,  Louisville,  Kentucky. 

10.  WCBS,  New  York,  New  York. 

11.  WHO,  Des  Moines,  Iowa. 

12.  KMOX,  St  Louis,  Missouri. 

13.  KSL,  Salt  Lake  City.  Utah. 

14.  WHAM.  Rochester,  New  York. 

15.  WOAI,  San  Antonio.  Teitas. 

16.  WCAU.  Philadelphia,  Pennsylvania. 

Appendix  B 
Bbtore  the  Federal  Communications  Couhission,  Washington,  DC. 

DOCKET  Zl>642 


r  Cuux  Channel 

APPIDAVrr  OF   JOHNIE  8.   CAMPBELL 

State  of  Tennessee.  County  of  Davidson,  as. 

19iS  Map.  Johnie  S.  Campbell,  having  been  first  duly  sworn,  depoeee  and  says  m 
follows  regarding  the  attached  CCBS  Type  "B"  Nighttime  Groundwave  Service  Blap 
dated  February  1975:  that  &om  1935  to  1970  he  was  sissociated  with  Radio  Statmi 
WSM.  Nashville,  Tennessee,  as  an  engineer;  that  he  is  retired  as  chief  engineer  of 
Radio  Station  WSM;  that  he  is  the  holder  of  a  first^ctass  radiotelephone  license;  that 
from  March  1945  to  November  1947  he  served  on  the  engineering  staff  of  the  Qaar 
Channel  Broadcasting  Service  (CCBS)  in  the  preparation  of  engineering  exhibits 


"^1* 


which  were  received  in  evidence  in  Dockets  6741  and  8333;  that  Docket  6741  Exhibit 
109  sets  forth  the  procedures  used  to  determine  Nighttime  IVpe  "B"  groundwave 
service;  that  Docket  674!  Exhibit  340  contained  a  map  of  the  United  "'    '        '       ' 
Nighttime  Type  "B"  Groundwave  radio  service  as  m  Ji 
participated  in  the  development  of  this  exhibit. 

1957  Map.  Affiant  further  states  that  he  participated  in  the  CCBS  revision  of  the 
1946  map  in  1957.  which  revision  was  made  in  accordance  with  the  following 
proceduree: 

I.  A  list  was  prepared  b^  A.D.  Ring's  staff  of  all  additions,  changes,  and  deletions 
of  standard  broadcast  station  assignments  from  January  1,  1946.  to  January  1,  1957. 

D.  Work  roaps: 

a.  The  1/2,600,000  scale  U.S.A.  base  map  was  used  and  there  were  traced  thereon 
the  1946  contours  showing  one  service  with  a  black  line,  and  two  or  mofv  sennoH 
with  a  red  line. 
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h.  A  transparant  overlap  sheet  wss  placed  over  this  map  and  on  this  sheet  there 
mn  indicated  the  location  of  all  stations  that  had  been  added,  changed  their 
■■ilfiiiiii  lit,  or  deleted  since  January  1,  1946.  There  was  no  need  to  locate  any  of 
llisae  stations  that  were  well  within  the  red  contour  (which  indicated  two  or  more 
wtrrioes  as  of  January  1946)  except  in  such  cases  where,  by  inspection,  it  was  judged 
that  its  nighttime  "B"  service  contour  would  reach  out  beyond  the  1946  two-or-more 

c.  As  these  stations  were  located  on  the  overlay  sheet,  an  identification  mark  was 
placed  beside  the  call  letters  of  each  on  the  station  list  prepared  in  step  1. 

d.  This  list  was  taken  to  the  FCC  broadcast  reference  files,  and  the  file  of  each 
rtation  checked  on  the  list  was  searched  to  determine: 

1.  'Hie  station's  nighttime  RSS  limitation  in  millivolts  per  meter. 

2.  "Hie  map  showing  this  nighttime  interference-h'ee  contour. 

In  all  cases,  an  effort  was  made  to  obtain  the  measured  contour.  A  tracing  was 
made  of  this  contour  as  shown  on  the  coverage  map  in  the  station's  file,  when 
available;  otherwise,  the  information  required  was  tabulated  in  order  to  draw  this 
contour.  When  meaHured  data  were  not  found,  the  calculated  contour  was  traced 
from   the  station's  application   for  a  construction  permit.   It  was  ascertained  by 


I  comrarative  study  that  the  nighttime  limited  groundwi 
determined  by  FCC  standards  and  that  contour  defining  Nighttime  l^pe  "B" 
mundwave  service  were,  on  an  average  over  the  country,  about  the  same  for  Class 
n  and  in  stations.  After  studying  the  data  and  considerating  the  limited  time  in 
irttich  to  update  our  Nighttime  IVp^  "B"  service  map,  it  was  concluded  that  use  of 
the  night  RSS  limitations  as  found  in  the  station  files  at  FCC  would  be  justified. 

Hiis  p>rocedure  was  carried  out  on  approximately  525  directional  antenna  assign' 
menta,  including  one  dozen  Class  I-B  stations. 

Hw  Class  I-B  stations  required  special  treatment  in  that  the  determination  of 
their  Nighttime  IVpe  "B"  radio  service  contours  involved  consideration  of  the 
distortion  zone  and  atmoepheric  and  rural  man-made  noise  limits  as  defmed  in 
Exhibit  109,  Docket  6741.  Calculations  of  the  distortion  zone  required,  in  almost 
erery  case,  the  calculation  of  additional  vertical  patterns. 

e.  The  stations  on  the  six  local  channels,  totaling  about  420  in  number,  were 
ihown  on  the  map  by  means  of  a  circle  having  a  5  mile  radius.  This  simplification 
y  due  to  the  time  element  involved. 


ing  the  nighttime  groundwave  Type  "B"  contours  of  all  local  stations.  At  the  ti 
Exhibit  266  was  written,  there  were  512  locals  on  the  air  at  night.  Through  1956 
snne  412  unlimited  time  local  stations  were  added,  making  a  total  924.  The  time 
neoeasary  to  calculate  service  contours  for  some  400  local  stations,  even  by  the 
shortcut  methods  described  in  Exhibit  266.  would  have  been  prohibitive. 

Out  of  the  512  contours  calculated  for  the  1946  map,  only  20  percent  of  these 
contours  had  radii  of  over  5  miles,  CCBS  reasoned  that  trie  average  limitation  to  the 
local  stations  had  been  raised,  to  some  extent,  by  the  addition  of  these  some  412 
stations,  "niis  being  the  case,  the  percentage  of  contours  having  radii  of  over  5  miles 
must  consequently  be  reduced  to  an  even  lower  figure. 

Consideration  of  these  factors  resulted  in  a  decision  to  draw  each  local  station's 
coverage  with  a  circle  of  5  mile  radius,  CCBS  realized  that  by  doing  this  more  total 
coverage  would  be  shown  than  actually  exists,  but  the  percentage  would  be  very 
■moll  compared  to  the  total  white  area  involved. 

r.  CCBS  engineers  transferred  the  contours  obtained  from  the  FCC  broadcast 
Station  files  described  in  paragraph  (d)  onto  a  second  transparent  overlay  and  then 
drew  in  the  5  mile  circles  showing  local  station  coverage.  The  contours  of  stations 
that  had  been  changed  or  deleted  were  identified  and  either  changed  or  removed 
horn  the  1946  base  map, 

g.  On  a  third  transparent  overlay,  the  new  one  and  two-or-more  service  contours 
were  drawn.  They  were  then  transferred  to  a  new  base  map  having  black  outlines  of 
the  areas  receiving  one  service  and  two-or-more  services, 

h.  From  this  base  map.  CC3S  prepared  two  overlay  sheets  for  the  printers,  one 
sheet  with  opaque  areas  depicting  the  areas  receiving  one  service,  and  the  second 
overlay  sheet  with  opaque  areas  depicting  two-or-more  services.  From  this  Tmal  base 
map,  and  the  two  opaqued  transparent  overlays,  the  printer  made  black-white,  red, 
and  blue  plates. 

ITT  A  population  count  of  the  white  areas  made  by  a  modification  of  the  shortcut 
method  as  used  in  the  194T  Docket  6741  hearing,  namely.  "If  half  of  a  county  or 
more  is  white  area,  count  all  its  population  as  being  in  white  area."  Realizing  that 
there  were  many  sioall  local  stations  scattered  throughout  the  "white  areas,"  CCBS 
[lecided  that  even  where  half  of  the  area  of  a  county  was  in  the  "white  area,"  it 
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would  be  proper  to  subtract  the  population  of  any  town  in  what  would  otherwise  be 
"white  area"  if  a  full-time  Btandard  broadcasting  station  was  licensed  to  that  town. 

The  total  population  residing  in  the  "white  area"  determined  by  the  above 
method  was  25.631.259. 

IV.  Finally,  CCBS  determined  the  total  "white  area"  ta  be  57.9  percent  of  the 
total  land  area  of  the  continental  U.S.A. 

The  "white  area"  in  square  miles  was  computed  bv  estimating  the  percentage  of 
each  county  in  the  "white  area"  and  multiplying  total  square  miles  in  the  county  by 
this  percentage.  If  there  were  one  or  more  circles  having  a  radius  of  5  miles  (an 
area  of  78.5  sq.  miles)  in  the  county  "white  area,"  CCBS  subtracted  the  ai«a 
involved  from  the  total  square  miles  of  "white  area"  for  that  county.  In  practice, 
CCBS  kept  track  of  the  number  of  such  circles  inside  a  state  and  subtracted  thii 
aggregate  number  of  square  miles  from  the  total  "white  area"  obtained  for  the 
state. 

}96S  Map,  Affiant  further  states  that  during  the  period  November  1961  to  Janu- 
ary 1962  the  engineering  department  of  Radio  Station  WSM,  under  his  directioD, 
revised  the  CCBS  1957  I^pe  "B"  Nighttime  Groundwave  Map,  using  the  following 
procedures: 

I.  A  list  was  prepared  of  all  additions,  chan^  and  deletions  of  standard  broadcart 
station  assignments  from  January  1,  1957.  to  September  13.  1961. 

II.  Work  maps: 

The  1/2,500,000  scale  U.S.A.  map  was  used  and  there  were  traced  thereon  the 
1957  contours  showing  one  service  with  a  red  line,  and  two  or  more  services  with  a 
blue  line. 

b.  A  transparent  overlay  sheet  was  placed  over  this  map  and  on  this  sheet  there 
were  indicated  the  location  of  all  stations  that  had  been  added,  changed  th^ 
assignment,  or  deleted  since  January  1.  1957.  There  was  no  need  to  locate  anv  of 
these  stations  that  were  well  within  the  blue  contours  as  drawn  in  "a"  above  (wnidt 
indicated  two  or  more  services  as  of  January  1957)  except  in  such  cases  where,  b^ 
inspection,  it  was  determined  that  its  nighttime  "B"  service  contour  would  reaai 
out  beyond  the  1957  two-or-more-service  area. 

c.  As  these  stations  were  located  on  the  overlay  sheet,  an  identification  mark  wai 
placed  beside  the  call  letters  of  each  on  the  station  list  prepared  in  step  I. 

d.  This  list  was  token  to  the  FCC  broadcast  reference  idea,  and  the  file  of  each 
station  checked  on  the  list  (except  Class  IV  local  stations;  see  Paragraph  "e"  below) 
was  search  to  determine: 

1.  The  station's  nighttime  RSS  limitation  in  millivolts  per  meter, 

2.  The  map  showing  this  nighttime  interference-free  contour. 

In  all  cases,  an  etTort  was  made  to  obtain  the  measured  contour.  A  tracing '  was 
made  of  this  contour  as  shown  on  the  coverage  map  in  the  station's  file,  when 
available:  otherwise,  the  information  required  was  tabulated  in  order  to  draw  this 
contour.  When  measured  data  were  not  found,  the  calculated  contour  was  traced 
Irom  the  station's  application  for  a  construction  permit. 

A  comparative  study  showed  that  the  nighttime  limited  groundwave  contour  aa 
determined  by  FCC  standards  and  the  contour  defining  Nighttime  Type  "B"  grouod- 
wave  service  were,  on  an  average  over  the  countoy,  about  the  same  for  Claw  11  and 
in  stations.  Consequently,  the  night  RSS  limitations  as  found  in  the  station  fUee  at 
the  FCC  were  used. 

The  Class  I-B  stations  required  special  treatment  in  that  the  determination  of 
their  Nighttime  Type  "B"  radio  service  contours  involved  consideration  of  the 
distortion  zone  ano  atmoepheric  and  rural  man-made  noise  limits  as  defined  in 
Exhibit  109.  Docket  No.  6741.  Calculations  of  the  distortion  zone  required,  in  almost 
every  case,  the  calculation  of  additional  vertical  patterns. 

e.  The  stations  on  the  six  local  channels  are  shown  on  the  map  by  means  of  a 
circle  having  a  5  mile  radius.  This  simpliUcation  was  deemed  necessary  due  to  the 
time  element  involved. 

f.  A  second  transparent  overlay  for  the  base  U.S.A.  map  was  used  upon  which  the 
contours  obtained  from  the  FCC  broadcast  station  files  described  in  paragraph  "d" 
above  were  transferred.  The  5  mile  radius  circles  were  drawn  showing  lo^  station 
coverage.  The  contours  of  stations  that  had  been  changed  or  deleted  were  identified 
and  either  changed  or  removed  from  the  1957  base  map.  as  required, 

g.  On  a  third  transparent  overlay,  the  new  one  and  two-or-more  service  contour* 
were  drawn.  They  were  then  transferred  to  a  new  base  map  having  black  outlines  of 
the  areas  receiving  one  service  and  two-or-more  services. 


'  This  tracing  included  a  milease  BCale  and  other  identifying  markingi  such  w  true  North, 
latitude  or  longitude  lin«.  rivers  or  Statea  or  county  boundaries.  A  copy  may  now  be  nude 
using  the  copying  machine  in  the  FCC  reference  room. 
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A.  D.  Ring  &  AssocuTn, 
Consulting  Radio  EIngineers, 
Wathinghm.  D.C..  August  g.  1979. 
..  .     IT  BabMY  GOLDWATBE, 

OoHututtee  on  Commeret,  Seunet,  and  TYangportalion, 
tlS.  Saiaie,  Wtuhinglon  D.C 

Dbas  &NATOK  GoutWATn:  This  is  in  rMponse  to  a  letter  of  June  17,  1979,  in 
vriildi  Ton  request  answen  to  queatione  relating  to  my  testimony  before  the  Sub- 
oomminee  on  CommunicatioiiB  on  June  nineteenth. 

Imo&t  aa  the  "KOB  Case"  ia  concerned,  I  feel  it  would  be  inappropriate  for  me, 
a>  an  engmeer,  to  comment  on  Queations  1(a)  and  1(b)  as  these  inquiriea  relate  to 
linl  ana  economic  matters.  I  do  note  that  Question  1(b)  appears  to  rest  on  a 
DMConcsption  in  aasumJng  that  WABC  "covers'  the  Southwest.  Under  the  terms  of 
Hw  OnuniBBion's  decision  in  the  KOB  case,  KOB  must  protect  WABC  only  to 
WABCs  O.S  taV/m  60  mrcent  skywave  contour.  This  contour  extends  for  approxi- 
mate; 760  miles  from  New  York.  Consequently,  WABC  does  not  provide  "service" 
to  the  Southwest 

Aa  to  your  Question  1(c),  no  staticHu  licensed  to  New  Mexico  or  Arizona  would  be 
■d  oecause  of  electrical  interference  if  Station  KOB  were  to  change  its  antenna 
ion. 

Vith  reference  to  Question  2,  1  am  enclosing,  for  ^ur  convenient  reference,  a 
OMV  of  the  Clear  Channel  Broadcasting  Service  nighttime  groundwave  service  map 
acuta  UnUed  States  which  was  attached  to  my  testimony,  and  population  and  area 
statistia  bassd  on  that  map.  The  map  shows  the  primary  (groundwave)  service 
provided  at  night  by  all  AM  stations  (approximately  2,200  stations).  The  area  of  that 
tamp  shown  in  white  does  not  receive  even  one  acceptable  AM  ^undwave  signal  at 
nlmt  'niete  are  over  26  million  persons  who  live  m  this  "white"  area  of  some  l.T 
mUioD  ■guare  miles  (over  50  percent  of  the  land  area  of  the  48  contiguous  states). 

IT  the  Clear  Cfaanneb  are  tnoken  down,  the  amount  of  "white"  area  eliminated 
would  6tip«ad,  of  course,  on  where  the  new  stations  were  to  be  placod.  It  is  safe  to 
M^,  himevei,  that  the  amount  of  "white"  area  eliminated  would  be  miniscule.  As  a 
caae  in  point,  tits  FCC  in  1961  "broke  down"  11  of  the  25  Qear  Channels  by 
"'     "   g  one  additional  station  on  each  of  II  channels.  In  an  attempt  to  provide 

_  e  groundwave  service  to  the  "white"  areas,  the  added  stations  were  alio- 

catad  to  spedfic  Weatem  States  and  were  required  to  use  relatively  high  powers 
(!«,,  10  to  oO  kW).  In  addition,  each  applicant  was  required  to  demonstrate  that— of 
the  area  (or  population)  to  be  served  at  night— at  least  25  percent  would  receive  a 
tint  AH  groundwave  service.  Our  firm  has  examined  the  applications  of  these  11 
CSan  n-A  stations  and  has  determined  that  they  provide  a  first  nighttime  ground' 
ware  service  to  only  291,054  of  the  over  26  million  "white"  area  residents,  (wvious- 
hr,  "breaking  down  the  clears"  does  not  significantly  reduce  the  total  area  of  the 
VS.  without  service. 

"niie  current  FCC  proposal  to  "break  down"  the  clears  does  not  specify  the  loca- 
tiaas  of  Uie  stations  or  their  manner  of  operation.  But  in  answer  to  a  Freedom  of 

T   »...._.-...     ,,i_j  t_  ..I-  .-n._     ™.  ._.  .,  ^^o£^]  (listing  Service,  the  (iimmie- 

.  .  w  stationa  could  be  allocated  if  the 

dears  were  broken  down  with  protection  to  their  0.5  mV.m  50  percent  nighttime 
airwave  contours.  During  the  FCC's  Open  Meeting  on  December  19,  1978,  in  which 
the  Further  Notice  of  Proposed  Rulemaking  in  Docket  20642  was  adopted,  the  staff 
eatimated  tiiat  a  total  of  some  200  to  250  new  stations  could  be  created  if  the  clears 

-„ -i,  the  current  Clear 

i,  the  POC  has  provided  a  map  which  purportedly  shows  the  area 
of  the  contiguous  &  United  States  which  receives  nighttime  AM  ([roundwave  or  FM 
service.  The  pwtion  of  the  map  which  represents  AM  service  is  taken  from  the 
above-noted  CCBS  map  of  niEhttime  AM  service.  The  FM  portion  was  obtained  from 
a  computer  study  done  by  the  National  Telecommunications  and  Information  Ad- 
ministration.' According  to  the  FCC,  the  area  of  the  contiguous  United  States  which 
receives  neither  AM  or  FM  service  contains  a  population  of  approximately 
3,760,000.  Our  firm  carefully  counted  the  population  of  tne  same  area  and  arrived  at 
a  figure  of  4.86  million  persons,  which  excludes  the  millions  who  travel  the  area 
cmoemsd. 
Additional  millions,  moreover,  depend  on  the  skywave  service  of  Clear  Channel 
'   ' '         to  receive  a  choice  of  aural  service.  For  example,  WBAP  (Ft.  Worth)  and 


...      u  the  procedures  by  which  the  map  was  produced  and,  thus,  its  accuracy,  1  am 
t  a  portion  of  my  cnginaering  itatement  Glad  in  DocJiet  20642  on  Nov.  22,  1976, 
discussiikg  its  flaws. 
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WJR.  (Detroit)  in  comments  filed  July  10,  1979,  in  Docket  20642,  estimated  that  an 
additional  5.4  million  U.S.  residents  receive  only  one  aural  (AM  or  FMl  primary 
nighttime  service.  1  believe  this  estimate  to  be  conservative.  These  and  others  living 
in  and  traveling  through  regions  with  a  limited  number  of  services  must  rely  on 
Clear  Channel  skywave  service  as  a  source  of  program  diversity. 

A  count  of  unoccupied  FM  channels  indicates  that  approximately  600  channels 
are  available  in  the  U.S.  according  to  the  FCC  Table  of  Aseienments,  This  figure, 
however,  should  be  used  with  some  caution  because  when  the  present  table  was 
constructed  in  1960  no  attempt  was  made  to  assign  all  available  channels  to  ail 
cities  in  the  U.S.  Many  petitions  for  rule  making  are  filed  each  year  with  the  FCC 
to  add  new  channels  to  the  Table. 

It  would  take  a  verj^  extensive  study  to  determine  how  many  of  the  20.768 
communities  in  this  nation  are  without  focal  radio  service,  but  when  one  considers 
that  there  are  7,600  AM  and  FM  stations  and  larger  cities  have  many  stations,  it 
would  be  a  safe  guess  that  at  least  15.000  communities  are  without  local  service. 
However,  the  20.768  communities  identified  by  the  1970  Census  include  those  of 
only  a  few  people  to  the  largest  cities.  If  we  consider  communities  of  2,000  people  or 
more,  then  there  are  7,422  communities  and  probably  a  quarter  to  a  third  of  these 
have  local  nighttime  service. 

You  may  also  be  interested  to  know  that  CCBS  has  examined  the  locations  of  the 
2300  daytime  stations.  Some  677  of  the  2300  daytime  stations  are  located  in  ■■com- 
munities" having  no  fulltime  aural  stations,  according  the  Broadcasting  Yearbook. 
(See  Parts  I,  II  and  XIII  of  Appendix  A  to  the  CCBS  Comments  filed  July  10,  1979, 
in  Docket  20642.  A  copy  of  Appendix  A  is  enclosed!.  However,  a  review  of  any  atlas 
reveals  that  many  of  the  677  stations  are  located  in  or  near  urban  areas  having  one 
or  more  fulltime  aural  stations.  For  example,  daytime  Station  WCTN  is  the  only 
aural  station  assigned  to  Potomac-Cabin  John,  Maryland,  but  the  community  is  in 
the  heart  of  Washin^on,  D.C,  metropolitati  area.  Moreover,  several  of  the  677 
stations  are  located  in  communities  having  FM  channels  assigned  by  the  PCC's 
Table  of  Assignments  but  which  to  date  have  not  been  occupied.  (See  Part  XUI  irf 
CCBS  Appendix  A  dated  July  10.  1979,1 

Finally.  I  would  like  to  point  out  that  FM  offers  a  superior  mearts  for  affording 
local  service.  A  250  Watt  non-directional  AM  station  operating  at  night  on  one  of 
the  Class  tV  channels  provides  interference-free  service  for  a  radius  of  only  about  5 
miles  (an  area  of  78  square  miles).  Sometimes,  you  can  see  the  lower  lights  before 
you  can  hear  the  station.  On  the  other  hand,  a  Class  A  FM  station,  the  least 
powerful  class  of  commercial  FM  station,  operating  at  3  kW  with  an  antenna  of  300 
feet  above  average  terrain,  typicallv  can  provide  interference-free  service  for  a 
■"'"■'  '      out  706  square  miles).  Even  with  the  intensive 

t  will  be  feasible,  with  the  limited  amount  of 

Erovide  a  local  fulltime  transmission  service 
ether  such  outlets  could  be  economically 

, _.  ..  .itinue  to  be  placed  on  Clear  Channel  stations 

for  both  groundwave  and  skywave  service. 

I  regret  that  this  reply  has  been  delayed,  and  I  sincerely  hope  that  the  delay  has 
not  inconvenienced  you.  If  you  need  any  further  information.  I  will  be  happy  to 
supply  it. 

Sincerely, 

Harold  L.  Kassenb,| 
Enclosures. 
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«  located  mi  the  overlay  sheet,  an  identificatioii  mark  was 
placed  beaide  the  call  letters  of  each  on  the  station  list  prepared  in  step  1. 

(d)  This  list  was  taken  to  the  FCC  Broadcast  Reference  Hies,  and  the  iile  of  each 
atatioa  checked  except  Class  IV  local  stations  (see  Paragraph  "e"  below)  on  our  list 
«■■  ■earched  to  determine: 

1.  ^le  stations'  nighttime  RSS  limitation  in  millivolta  per  meter. 

2.  The  map  showing  thia  nighttime  interference-free  contour. 

S.  Id  all  cases,  an  «fort  was  made  to  obtain  the  measured  conUnir.  A  tracing  ■ 
was  made  of  this  contour  as  shown  on  the  coverage  map  in  the  stations'  me, 
when  available,  otherwise  we  tabulated  the  information  required  in  order  to 
draw  this  contour.  When  measured  data  was  not  found  we  traced  the  calculated 
contour  fram  the  stations'  applications  for  C.P. 

NoTC  We  found,  by  means  of  a  comparative  study,  that  the  nighttime  limited 
ground  wave  contour  as  determined  by  FOC  standards  and  that  contour  defin- 
ing nighttime  type  "B"  ground  wave  service  were,  on  an  average  over  the 
country,  about  the  same  tor  Class  n  and  III  stations.  So  the  night  llSS  limita- 
tions as  found  in  the  stations'  files  at  FCC  were  used. 

The  Class  I-B  stations  required  special  treatment  in  that  the  determinatlffli 
of  their  nighttime  type  "B"  radio  service  contours  involved  consideration  of  the 
distortion  zone,  atmospheric  and  rural  man-made  noise  limits  as  defined  in 
Exhibit  109,  FCC  Docket  No.  6741.  Calculations  of  the  distortion  zone  required, 
in  almost  every  case,  the  calculation  of  additional  vertical  patterns. 

(e)  The  stations  on  the  six  local  channels  are  shown  on  the  map  by  means  of  a 
circle  having  a  5  mile  radius.  This  simplification  was  deemed  necessary  due  to  the 
time  element  involved. 

(f)  A  second  transparent  overlay  for  the  base  USA  map  was  used  upon  which  we 
transferred  the  contour  obtained  from  the  FCC  Broadcast  station  files  described  in 
FBTagraph  "d"  above.  The  5  mile  radius  circles  were  drawn  showing  local  statimi 
Oorerage.  The  contours  of  stations  that  had  been  changed  or  deleted  were  identified 
and  ^Uier  changed  or  removed  from  the  1957  base  map,  as  required. 

(g)  On  a  third  transparent  overlay,  the  new  one  and  two-or-more  service  contours 
were  drawn.  They  were  then  transferred  to  a  new  base  map  having  black  outlines  of 
the  aieas  receiving  one  service  and  two-or-more  services. 

<h)  From  this  base  map,  we  prepared  two  keyed  overlay  sheets  for  the  printere, 
one  sheet  with  opaque  areas  depicting  the  areas  receivmg  one  service,  and  the 
second  overlay  sheet  with  opaque  areas  depicting  two-or-more  services.  From  this 
&ial  base  map,  and  the  two  opaqued  transparent  overlays,  the  printer  makes  his 
blade-white,  red  and  blue  plates. 

in.  A  population  count  of  the  Rural  Population  (according  to  the  1960  Census)  in 
the  white  areas  was  made  by  a  modification  of  a  shortcut  method  as  used  in  the 
1947  hearing,  namely,  "If  half  of  a  county  or  more  is  white  area,  count  all  its 
population  as  being  in  white  area."  We  modified  this  method  in  the  following 
respect,  due  to  the  fact  that  there  are  so  many  small  local  stations  scattered 
throughout  the  white  areas.  Such  being  the  case,  we  felt  that  if  we  did  not  consider 
tfaepopulation  of  these  small  towns  we  might  be  subject  to  criticism. 

We,  therefore,  decided  that  even  though,  area-wise,  more  than  half  of  a  county  is 
in  the  white  area,  yet  if  a  smat)  town  in  the  white  area  is  served  bv  a  local  radio 
station,  we  should  subtract  the  population  of  this  town  ^m  the  total  rural  popula- 
tion of  the  county  residing  in  the  white  area. 

The  total  population,  rural,  residing  in  the  white  area  equals  25,106,079, 

IV.  Finally,  we  determined  the  total  "white"  area  to  be  58.03  percent  of  the  total 
land  area  or  the  conterminous  U.S.A.  Area  figured  on  percent  of  county  basis  and 
all  five  mile  circles  were  subtracted  (79.5  square  miles  for  each  circle). 

V.  Partial  rtvuioru  at  of  January  1,  1375.— Since  the  above  map  was  revised 
(1961)  the  FCC  has  assigned  a  Class  11  and  ten  Class  II-A  stations  on  Class  1-A 
Cl^ir  Channels.  "These  major  changes  will,  of  course,  change  to  a  certain  extent  the 
areas  of  the  papulation  within  the  white  areas  of  the  map.  Also,  there  has  been  a 
more  recent  (1970)  Census  which  would  affect  the  population  figures  also. 

CCBS,  therefore,  decided  to  revise  the  1961  Nighttime  ground  wave  coverage  map 
to  Include  the  above  major  changes,  plus  change  in  KOB,  770  KHz.  coverage  due  to 
a  change  in  the  DAN  pattern.  It  was  decided  that  any  other  assignment  chan^ 
lubeequent  to  1961  would  be  insignificant  as  far  as  changing  either  the  a 


population  in  the  reeulting  white  area,  and,  therefore,  the  amount  of  work  involved 
m  determining  these  small  changes  could  not  be  justified.  Procedures  followed  for 
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'  Thia  tradng  included  a  mileage  scale  and  other  identifying  marking  such  as  true  Noith, 
latitude  or  longitude  lines,  riven  or  ital«e  or  county  boundanes.  A  copy  may  now  be  made  using 
the  copying  machine  in  the  FCC     ' ~ 


placing  the  Nishttiroe  ground  wave  contours  of  these  12  additional  stations  were  the 
same  aa  deacribed  above  in  Paragraph  II,  d. 

VI.  The  revised  area  and  population  figures  were  then  calculated  in  accordance 
with  above  Paragraphs  HI,  IV,  and  V.  The  revised  total  "white"  area  ia  56.3  percent 
of  the  total  land  area  of  the  conterminous  U.S.  The  total  rural  population  residing 
in  the  White  area  is  26,064,454. 

(Prepared  by  WSM  and  WHAS  Bngineering  Departments,  for  CCBS,  Jcduiie  S. 
Campbell.  November  1961  to  January  1962;  William  C.  Hunter,  December  1974  to 
February.  1975.) 

Note.— Data  referred  to  in  items  d-1,  d-2.  and  d-3  was  obtained  by  Kirkland, 
Ellis  and  Rowe  and  forwarded  to  WSM  where  the  map  was  prepared. 


BbFORB  the  FbDBRAL  COHHUNtCATIONS  COMMISSION,  WASHINCTON,  D.C. 


E  SrANnAsn  Bkoadcast 


A,  D.  Ring  &  Associatk, 
Conbulung  Radio  Bncimkkss, 
Washington,  D.C,  November  17, 197S. 
City  of  Washington, 
DUtrict  of  Columbia,  as: 

Harold  L.  Kassens,  being  first  duly  sworn,  upon  oath  deposes  and  saya  that  he  is  ■ 
consulting  radio  engineer,  a  partner  in  the  firm  of  A.  D.  Ring  &  Associates  with 
ofTices  at  1T71  N  St.,  N.W.,  Washington,  D.C.  He  is  a  registered  Professional  Engi- 
neer {'Reg.  No.  1791)  in  the  District  of  Columbia.  His  qualifications  as  an  engineer 
are  a  matter  of  record  with  the  Federal  Communications  Commission. 

The  firm  of  A,  D,  ^ig  &  Associates  has  been  retained  by  the  Clear  Chanod 
Broadcasting  Service  (CCBS)  to  prepare  comments  on  certain  matters  raised  by  tbe 
Federal  Communications  Commission  in  its  Notice  of  Inquiry  and  Notice  or  Pro- 
posed Rule  Making  in  Docket  No.  20642:  Clear  Channel  Broadcasting  in  the  Stand- 
ard Broadcast  Band. 

Affiant  states  that  the  calculations  and  exhibits  contained  in  this  report  wen 
made  by  him  pereonally  or  under  his  direction  and  that  all  facta  contained  hernn 
are  true  of  his  own  knowledge  except  where  stated  to  be  on  informatiim  or  belief, 
and  as  to  those  facts,  he  believes  them  to  be  true. 

Harou)  L.  Kassknb,  Affiant 
Subscribed  and  sworn  to  before  me  this  17th  day  of  Nov.,  1976. 

Ambrose  J.  Covbqn, 

Notary  Public 
My  Commission  expiree  September  30,  1980. 


FM  Service  in  the  UNrrEO  States 
A.  The  FM  coverage  maps 

The  Commission  has  inserted  in  Docket  20642  two  maps  purportedly  depicting  FH 
service  to  the  contiguous  United  States.  One  map  portrays  the  coverage  usingUie  50 
microvolt  per  meter  contour  of  each  FM  station,  and  the  second  shows  the  coverage 
assuming  service  to  the  1  millivolt  per  meter  contour.  Also  contained  in  the  docket 
is  a  paper  entitled  "System  Coverage  By  The  FM  Broadcast  Stations"  by  George  A 
HufTord  of  the  Office  of  Telecommunications  of  the  Department  of  Commerce  de- 
scribing the  manner  in  which  these  maps  were  produced. 

The  dissertation  by  Mr.  Hufford  raises  several  questions  which  should  be  addresed 
and  satisfactorily  resolved  before  one  accepts  the  maps  as  even  closely  approsiniat- 
ingthe  FM  coverage  of  the  co-terminous  United  StatM: 

The  FCC  data  base  apparently  contained,  at  the  time  the  study  was  made,  the 
parameters  of  4235  FM  broadcast  stations  (pa^e  3,  line  12).  Yet,  it  appears  that 
Class  D  stations  and  FM  translators  were  also  included  (page  3,  line  19).  If  bo,  tiro 
questions  immediately  arise.  First,  how  can  one  possibly  determine  with  reasonable 
accuracy  the  coverage  of  a  Gass  D  station  or  an  FM  translator  when  the  Commis- 
sion requires  no  determination  of  antenna  height  above  average  terrain  (and,  for 
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B,  cfaoMM  a  figure  of  100  feet),  nor  an  accurate  detomunetion  of  efFectiTe 

rwer?  And,  second,  when  one  is  concerned  with  the  problem  of  determin- 

■a-jat  ooveraga,  it  is  proper  to  consider  all  non-commercial  educational  FM 

It  statiraB  in  tiie  same  contest  as  commercial  stations,  when  the  operation 

of  the  two  typaa  tf  stattona  differ  in  many  important  aspects  (e.g.,  time  of  operation, 
mtaw  of  iMTogranifningP' 

It  if  augnated  (page  2,  line  18)  that  "a  good  receiver  with  a  fairly  good  antenna 
will  probSlf  perform  satisfactorily  when  the  incident  field  strength  is  as  low  as 
5aV/m.  Takmg  into  account  the  many  variables  involved,  we  would  auppoee  that  50 
uV/m  is  a  proper  value  of  median  field  strenf^  to  define  station  coverage."  Such  a 
itatemant,  of  course,  preaumes  a  "good  receiver  with  a  fairly  good  antenna."  Ona 
muat  tMoeanrilv  question  if  this  could  be  cat^orized  as  the  typical  installation  in 
inral  areas  or,  for  that  matter,  even  in  urban  areas.  Further,  as  will  be  demonstrat- 


I  interference-limited  in  moat  of  the  United 
States  and  will  bacome  more  so  as  available  allocations  are  utilized. 

We  do  not  take  iamie  with  the  procedures  used  b^  the  Office  of  Telecommunica- 
tions  (page  7,  line  26)  in  determining  antenna  height  above  average  terrain  or 
tmrain  rniighnnnn  If  the  purpose  of  the  exercise  is  to  obtain  the  beet  answer,  then  it 
i>  advinUe  to  uae  the  beat  procedure,  but  it  should  be  borne  in  mind  that  the 
CommisidOD  does  not,  at  the  present  time,  recognize  terrain  roughness  nor  will  it 
pannit  the  use  of  the  "60  km  square  window"  in  preference  to  the  standard  2  to  10 
mil»  radials  in  determing  height  above  average  terrain.  The  question  arises  as  to 
iriiieh  method  is  the  most  accurate.  To  further  complicate  the  issue,  we  believe  Mr. 
Hufford  is  OMTact  in  his  statement  (pa^  17,  line  1)  that  the  FCC's  F(60-50)  curves 
-"■~"-*-  ~~~^  _— .—  "-Jiies  but  for  an  individual  sitf-*' —  """ '■■'-  "  — -' 

ecUiels.  With  this  amount  of 

r  by  as  much  as  24  percent. 

,  __. _  .  . .  .     .   .    y  5  percent  of  the  totfS  number. 

t  than  atatea,  incorrectly,  that  "the  principal  reason  for  employing  directional 
f.ff<;^MiMM  is  to  avoid  multipath  reflections  from  nearby  mountama."  (page  IS,  line 
Itft,  lo  actuality,  most  intentional  FM  directional  antennas  are  used  either  to 
rMtarict  service  over  larga  bodies  of  water  or  sparsely  settled  land  areas,  or  to 
IMUkl  radiation  in  the  direction  of  some  stations  while  increasing  radiation  in 
atbtr  directiona  so  as  to  take  advantage  of  Section  72.213  of  the  Commission's  Rules. 
nie  main  point  which  is  overlooked,  however,  is  that  few  FM  omni-directional 
tiaiiBtnitting  antennas  actually  provide  approximately  equal  radiation  in  all  hori- 
KOtal  directions.'  This  is  because  a  side-mounted  FM  antenna  will  have  its  normal 
pattern  disttnted — in  some  cases  to  a  severe  degree— by  the  presence  of  the  metal 
supporting  structure.  The  end  result  then  is  a  service  area  which  may  be  consider- 
alv  different  than  that  computed  by  standard  procedures. 

We  believe  that  the  effort^  to  produce  a  map  of  FM  coverage  are  praiseworthy, 
but  we  ■ugnst  that  the  flaws  noted  above  raise  serious  questions  as  to  the  accuracy 
of  the  final  result  It  is  to  be  hoped  that  a  further  effort  would  produce  a  more 
accurate  answer. 
A  InUrikrenee  limitation  on  FM  service 

-      —-  "  f  the  Commission  in  Docket  16004. 


mileage  aeporations  from  Section  73.207,  Table  I  has  been  orepared  to  demonstrate 
tlie  degree  to  which  Class  A,  B  and  C  stations  operating  with  maximum  fscilites  are 
United  both  co^hannel  by  the  same  class  of  station  and  adjacent  channel  by  each  of 
the  three  daaees  of  stations  when  the  stations  are  separated  exactly  by  the  mileage 
qiecified  1^  the  rules.  For  example,  Table  1  shows  that  a  Class  A  station  operating 
with  a  power  of  three  kilowatts  at  an  effective  height  of  300  feet  above  average 
terrain  «dll  be  limited  to  its  822  microvolt  per  meter  (58. 3  dBu)  contour  |w  a  co- 
channel  Class  A  station  operating  with  the  same  facilities  at  a  distance  of  65  miles. 
However,  this  same  Qaaa  A  station  would  be  limited  to  its  891  microvolt  per  meter 
(69  dBu)  contour  by  an  adjacent  channel  Class  B  station  with  power  of  50  kilowatts 
and  effective  height  of  500  feet  above  average  terrain  which  is  located  65  miles  from 
the  Class  A  station.  Titus,  Table  I  demonstrates  that  a  Class  A  station  would  not  be 
expected  to  serve  beyond  its  0.891  mV/m  contour,  a  Class  B  to  its  0.T24  mV/m 


'  Nottcommerdal  educational  FM  stationB  with  a  power  of  10  watts  and  FM  translators  with 
a  pcFiraT  of  1  to  10  watts  are  not  particularly  useful  for  mobile  reception  since  the  service  area  is 
■o  small  that  it  is  ponible  lo  drive  through  it  in  a  few  minutes. 

•See  "PrcUeau  Encountered  in  Mounting  FM  Antennas  on  Various  Types  of  Supporting 
Structuias",  CoUio*  Rwlio  Co..  Cedar  Rapids.  Iowa.  Apr.  28, 1961. 
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a  Claaa  C  to  its  1.023  mV/m  contour  when  interference-limited  by  a 
channel  and  adjacent<hannel  stations  uaing  full  facilities. 

To  determine  an  average  mileage  separation  between  stations  as  oppoeed  t.  ._._ 
minimuma  recommended  by  Section  73.207,  a  atatistical  study  was  made  of  the 
United  States  as  follows:  Three  lines  of  latitude:  35',  39!.  and  43'  were  selected  and 
along  these  arcs,  six  points  equally  distributed  across  the  continental  United  States 
were  chosen.  At  the  intersection  of  each  arc  of  latitude  and  longitude,  the  table  of 
allocations  was  examined  and  the  four  closest  Claaa  B  or  Class  C  stations  to  this 
intersection  were  selected.  Each  of  these  four  stations  was  then  the  subject  of  a 
computer  run  to  determine  the  actual  mileage  spacing  between  that  station  and  all 
co-channel  and  pertinent  adjacent  channel  stations.  Reference  to  Table  II  shows,  for 
example,  that  on  the  35°  parallel  of  North  Latitude,  the  four  Class  C  stations  closest 
to  the  firat  reference  point  I35"N,  79"Wl  are  in  Fayetteville,  N.C.  Of  these  four,  two 
are  short-spaced  to  other  co-channel  stations  and  all  four  are  short-spaced  to  adja- 
cent-channel stations.'  As  a  specific  example,  WQSM  in  Fayetteville.  N.C.  is  154.38 
miles  from  co-channel  Claaa  C  station  WBOB-FM.  Galax,  Va.  whereas  the  spacing 
should  be  ISO  miles.  At  this  short  spacing,  if  both  stations  operated  with  maximum 
power  and  height  as  the  rulea  permit,  the  WBOB-FM  interfering  contour  (40  dBu( 
would  extend  94  miles  and  WQSM  would  only  provide  service,  m  the  dire<:tion  of 
Galax,  VA,  to  ils  1.95  mV/m  (65.8  dBu)  contour  rather  than  the  I  mV/m  (60  dBu) 
contour  as  the  rules  presume.  The  service  range  in  this  direction  would  be  49  miles. 

As  a  further  concern,  WQSM  is  short  spaced  to  first  adjacent  channel  Station 
WPEG.  Concord,  N.C.  Here,  the  actual  mileage  is  97,6  mUea  whereas  the  rules 
require  150  miles.  If  both  stations  were  operating  at  maximum  facilities,  the  WT*EG 
interfering  contour  (54  dBu)  would  extend  85  miles  and  WQSM  would  be  limited,  in 
this  direction,  to  its  72  dBu  or  4.0  mV/m  contour.  The  service  range  would  be  319 
miles.  Hence,  the  assumption  that  the  minimum  mileage  separations  of  Section 
73.207  of  the  rules  will  guarantee  service  by  each  FM  stetion  to  its  1  mV/m  (60  dBu) 
contour  is  not  necessarily  correct.' 

Extension  of  this  concept  to  locations  across  the  contiguous  United  Stetes  (See 
Tables  II,  III,  IV)  at  the  2  parallels  of  North  Latitude  permits  the  conclusion  that 
FM  broadcast  stations,  on  an  average,  in  the  E!ast  and  Mid-West,  are  not  providing 
service  to  the  1  mV/m  contour  and,  in  fact,  are  limited  well  within  this  contour. 
Likewise,  stetions  on  the  West  Coast  (primarily  Zone  I-AI  are  also  limited  within 
the  I  mV/m  contour. 

Conversely,  stetions  in  the  central-west,  roughly  from  the  100th  parallel  of  West 
Longitude  to  FM  Zone  I-A  are  not,  on  an  average,  limited  within  the  1  mV/m 
are  undoubtedly  providing  service  somewhat  beyond  that  contour.'  What  con 
then,  would  be  appropriate  in  this  portion  of  the  continentel  United  Stetes?  Certain- 
ly the  50  microvolt  per  meter  contour  is  not  representative  because,  as  reference  to 
the  tables  will  indicate,  the  average  stetion  is  limited  within  this  contour.  It  is 
suggested   that  consideration   should   be  given   to  Recommendation   412-1    of  the 


International  Radio  Consultetive  Committee  (C.C.I. R.I,  This  Recommendation 
dorses  a  value  of  250  microvolts  per  meter  for  monophonic  FM  service  in  rural 
areas  in  the  presence  of  interference  from  industrial  and  domestic  equipment.  This 
type  of  interference  is  not  uncommon  on  the  typical  farm  at  the  present  time. 
Further,  this  value  is  reinforced  by  the  average  value  of  217  uV/i 
useful  signal  measured  for  seven  FM  automobile 
C.  Conclusions 


We  have  indicated  our  concern  with  the  number  of  unanswered  questions 


1  qi 

cerning  the  preparation  of  the  FM  coverage  maps  and  the  questionable  accuracy 
the  fmal  results.  Also,  we  have  demonstrated  from  the  results  of  our  study  that,  on 
an  average,  stations  in  the  East,  in  the  Middle  West,  and  those  along  the  West 
Coast  have  their  service  areas  limited  within  the  I.O  mV/m  by  co-channel  and 
a(^jacent-channel  stations.  Obviously,  the  exact  location  of  the  50  microvolt  per 
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■This  situation  probably  arises  because  from  1945  until  1958  the  Commisaion  utilized  a 
tentative  ailocatioTiB  plan  for  FM,  but  abandoned  it  in  August  195S.  A  new  plan  was  instituted 
in  July   1963.   but   in  the  interim   stations  were  assigned  on   a  so-called   "protection"   basis. 

'  While  it  may  be  claimed  thai,  in  actuality,  the  situation  may  not  be  this  serious  because  few 
Class  C  stations  operate  with  height  of  2,000  feet,  examination  of  the  table  for  39'  North 
Latitude  shows  that  for  Zone  I  stations  which  are  Class  B.  the  derogatiDn  is  almoal  as  serious 

'Here,  we  would  disagree  emphatically  with  the  HufTord  study  (p   3.  line  4).  He  assumes 

Lthat  just  because  one  station  receives  interference,  another  "very  probably"  does  not.  We  believe 
Dur  study  adequately  demonstrates  that,  because  o(  the  nature  of  the  allocation  structure.  d^H 
stations  in  a  specific  area  (see.  for  example.  Table  II  may  be  sufTering  interference.  ^^H 

•  See  statement  of  Charles  E.  Burch,  which  appears  as  an  exhibit  in  the  Statement  of  John  I^H 
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(c)  Aa  then  stations  were  located  on  the  overlay  sheet,  an  identification  mark  was 
plaoed  beside  the  call  letters  of  each  on  the  station  list  prepared  in  step  1. 

(d)  Tliis  list  was  taken  to  the  FCC  Broadcast  Reference  files,  and  the  file  of  each 
AtioD  diecked  except  Class  IV  local  stations  (see  Paragraph  "e"  below)  on  our  list 
«M  searched  to  determine: 

1.  Hm  stations'  oighttinie  SSS  limitation  in  millivolts  per  meter. 

2.  The  map  showingthis  nighttime  interference-free  contour. 

3.  In  all  cases,  an  wTort  was  made  to  obtain  the  measured  contour.  A  tracing  > 
was  made  of  this  contour  as  shown  on  the  coverage  map  in  the  stations'  fue, 
when  available,  otherwise  we  tabulated  the  information  required  in  cotier  to 
draw  this  coatour.  When  measured  data  was  not  found  we  traced  the  calculated 
ccmtour  fh>m  the  statioiis'  applications  for  C.P. 

NOTK  We  found,  by  means  of  a  comparative  study,  that  the  nighttime  limited 
fpnund  wave  contour  as  determined  by  FCC  standards  and  that  contour  defin- 
ing nighttime  type  "B"  ground  wave  service  were,  on  an  average  over  the 
counti7,  about  uie  same  for  Class  II  and  III  stations.  So  the  night  RSS  limita- 
tions aa  found  in  the  stations'  Hies  at  FCC  were  uaed. 

1^  Class  I-B  stations  required  special  treatment  in  that  the  determination 

of  their  nighttime  type  "B"  radio  service  contours  involved  consideration  of  the 

distortion  zone,  atmospheric  and  rural  man-made  noise  limits  aa  defined  in 

Exhibit  109,  FOC  Docket  No.  6741.  Calculations  of  the  distortion  zone  required, 

in  alnooet  every  case,  the  calculation  of  additional  vertical  patterns. 

(•)  The  stations  on  the  sis  local  channels  are  ahown  on  the  map  by  means  of  a 

dtcle  having  a  5  mile  radius.  This  simplification  was  deemed  nec^saiy  due  to  the 

time  elraient  inv^ved. 

(t)  A  aecood  transparent  overlay  for  the  base  USA  map  was  uaed  upon  which  we 
transferred  the  contour  obtained  from  the  FCC  Broadcast  station  files  described  in 
RuBgrEfih  "d"  above.  The  5  mile  radius  circles  were  drawn  showing  local  station 
coverage,  llie  contours  of  stations  that  had  been  changed  or  deleted  were  identified 
and  either  changed  or  removed  trom  the  1957  base  map,  aa  required. 

(g)  On  a  third  transparent  overlay,  the  new  one  ana  two-or-more  service  contours 
wan  drawn.  They  were  then  transferred  to  a  new  base  map  having  black  outlines  of 
the  areas  receiving  one  service  and  two-or-more  services. 

(h)  From  this  base  map,  we  prepared  two  keyed  overlay  sheets  for  the  printers, 
one  sheet  with  opaque  areas  depicting  the  areas  receiving  one  service,  and  the 
MGond  overlay  sheet  with  opaque  areas  depicting  two-or-more  aervicee.  From  this 
final  baae  map,  and  the  two  opequed  transparent  overlays,  the  printer  makes  hia 
black-white,  red  and  blue  platce. 

O.  A  ptqiulation  count  of  the  Rural  Population  (according  to  the  1960  Census)  in 
the  white  areas  was  made  by  a  modification  of  a  shortcut  method  as  used  in  the 
1947  bearing,  namely,  "If  half  of  a  county  or  more  ia  white  area,  count  all  its 
population  as  being  in  white  area."  We  modified  this  method  in  the  following 
rsapect,  due  to  the  fact  that  there  are  so  many  small  local  stations  scattered 
throughout  the  white  areas.  Such  being  the  case,  we  felt  that  if  we  did  not  consider 
the  population  of  these  small  towns  we  might  be  subject  to  criticism. 

We,  therefore,  decided  that  even  though,  area-wise,  more  than  half  of  a  county  is 
in  the  white  area,  yet  if  a  small  town  in  the  white  area  is  served  by  a  local  radio 
station,  we  should  subtract  the  papulation  of  this  town  from  the  totai  rural  popula- 
tion of  the  county  residing  in  the  white  area. 
The  total  population,  rural,  residing  in  the  white  area  equals  25,106,079. 

IV.  Finally,  we  determined  the  total  "white"  area  to  be  58.03  percent  of  the  total 
land  area  of  the  conterminous  U.S.A.  Area  figured  on  percent  of  county  basia  and 
all  five  mile  circles  were  subtracted  (79.5  square  miles  for  each  circle). 

V.  Partial  reiiisiona  as  of  Janaary  1,  1975.  —Since  the  above  map  was  revised 
(1961)  the  FCC  has  aaaigned  a  Class  II  and  ten  Qass  II-A  stations  on  Class  1-A 
Clettr  Channels.  These  m^jor  changes  will,  of  course,  change  to  a  certain  extent  the 
areas  of  the  population  within  the  white  sreaa  of  the  map.  Also,  there  has  been  a 
more  recent  (I9tOI  Census  which  would  affect  the  population  figures  also. 

CCBS,  tberefbre,  decided  to  revise  the  1961  Nighttime  ground  wave  coverage  map 
to  include  the  above  major  changes,  plus  change  in  KOB,  770  KHz,  coverage  due  to 
a  change  in  the  DAN  pattern.  It  was  decided  that  any  other  assignment  changes 
subsequent  to  1961  would  be  insignificant  as  far  as  changing  either  the  area  or  the 
population  in  the  resulting  white  area,  and,  therefore,  the  amount  of  work  involved 
m  determining  these  small  changes  could  not  be  justified.  Procedures  followed  for 


■"nua  tradng  included  a  mileage  scale  Hiid  other  identif^ng  marking  such  as  true  North, 
IstitiidT  or  longitude  lines,  rivers  or  states  or  county  boundaries,  A  copy  may  now  be  made  using 
the  coig^Dg  machine  in  thie  FCC  reference  room. 
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as  described  above  in  Paragraph  11,  d. 

VI.  The  revised  area  and  population  Rgures  were  then  calculated  in  accordance 

■..^  _L__._  n .._  „,  j^^  jm^j  y  jjjg  ^y^ggj  tot^  "white"  area  is  56.3  percent 

.     le «  ■  ' 

in  the  White  area  is  26,064,454. 

(Prepared  by  WSM  and  WI- 
Campbell,  November  1961  to  January  19e2;  William  C.  Hunter,  December  1974  to 
February,  1975.) 

Note. — Data  referred  to  in  items  d-I,  d-2,  and  d-3  v 
Ellis  and  Rowe  and  forwarded  to  WSM  where  the  map  wa 
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A.  D.  Ring  A  Asaocuns, 
CoNBULTiNO  Radio  Enoinkrs, 
WagkiTtgton.  D.C.  November  17,  I97S. 


offices  at  1771  N  St.,  N.W.,  Washington,  D.C.  He  is  a  registered  Professional  Bnp- 
neer  (Reg,  No,  1791)  in  the  District  of  Columbia.  His  qualiflcations  as  an  engineer 
are  a  matter  of  record  with  the  Federal  Communications  Commission. 

The  firm  of  A.  D.  ^^ng  A  Associates  has  been  retained  by  the  Clear  Channd 
Broadcasting  Service  (CCBS)  to  prepare  comments  on  certain  matters  raised  by  the 
Federal  Communications  Commission  in  its  Notice  of  Inquiry  and  Notice  or  Pro- 
posed Rule  Maldng  in  Docket  No.  20642:  Clear  Channel  Broadcasting  in  the  Stand- 
ard Broadcast  ^nd. 

Affiant  states  that  the  calculations  and  exhibits  contained  in  this  report  wen 
made  by  him  personally  or  under  his  direction  and  that  al]  facts  contained  herein 
are  true  of  his  own  knowledge  except  where  stated  to  be  on  information  or  b^ief, 
and  as  to  those  facts,  he  believes  them  to  be  true. 

Harold  L.  Kasbens,  Affiant 

Subscribed  and  sworn  to  before  me  this  17th  day  of  Nov.,  1976. 

AMBROSI  J.  COVBQN, 

Notary  Public 

My  Commission  expires  September  30,  1980. 

FM  Sebvicb  in  the  UNrrED  States 
A,  The  FM  coverage  maps 

The  Commission  has  inserted  in  Docket  20642  two  maps  purportedly  depicting  m 
service  to  the  contiguous  United  Statee.  One  map  portrays  the  coverage  using  the  50 
microvolt  per  meter  contour  of  each  FM  station,  and  the  second  shows  the  coverage 
assuming  service  to  the  1  millivolt  per  meter  contour.  Also  contained  in  the  docket 
is  a  paper  entitled  "System  Coverage  By  The  FM  Broadcast  Stations"  by  George  A. 
Huflord  of  the  Office  of  Telecommunications  of  the  Department  of  Commerce  de- 


scribing the  manner  in  which  these  maps  were  produced. 

The  dissertation  by  Mr.  HufTord  raises  several  questions  which  should  be  addnwed 
and  satisfactorily  resolved  iKfore  one  accepts  the  maps  as  even  closely  approziinat- 
ingthe  FTW  coverage  of  the  co-tcrminous  United  Statea: 

The  FCC  data  base  wparently  contained,  at  the  time  the  study  was  made,  the 
parameters  of  4235  FM  broadcast  stations  (pa^  3,  line  12),  Yet,  it  appears  that 


parameters  of  4235  FM  broadcast  stations  (pa^  6,  line  12),  Yet,  it  appears  tn 
Class  D  stations  and  FM  translators  were  also  mcluded  (page  3,  line  19).  If  so,  t  _ 
questions  immediately  arise.  First,  how  can  one  possibly  determine  with  reaaonaUe 
accuracy  the  coverage  of  a  Class  D  station  or  an  FM  translator  wtien  the  Commis- 
sion requires  no  determination  of  antenna  height  above  average  terrain  (and,  for 
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contour  and  a  Claas  C  to  iU  1.023  mV/m  contour  when  interference-limited  by  oo- 
channel  and  adjacent^hannel  stations  using  full  facilitiM. 

To  determine  an  average  mileage  aeparation  between  stations  as  opposed  to  the 
minimums  recommended  by  Section  73.207,  a  statistical  aUidy  was  made  of  tim 
United  States  as  follows:  Three  lines  of  latitude:  35',  39:.  and  43'  were  selected  and 
along  these  arcs,  six  points  equally  distributed  across  Uie  continental  United  Stataa 
were  chosen.  At  the  mtereection  of  each  arc  of  latitude  and  longitude,  the  table  of 
allocations  was  examined  and  the  four  cloeeat  Class  B  or  Class  C  Stations  to  this 
intersection  were  selected.  Each  of  these  four  stations  was  thea  the  subject  of  a 
computer  run  to  determine  the  actual  mileage  spacing  between  that  station  and  aU 
co-channel  and  pertinent  adjacent  channel  stations.  Reference  to  Table  11  shows,  for 
example,  that  on  the  35'  parallel  of  North  Latitude,  the  four  Class  C  stations  closest 
to  the  first  reference  point  (35*N,  79'W)  are  in  Fayetteville,  N.C.  Of  these  four,  two 
are  short-spaced  to  otner  co-channel  stations  and  all  four  are  short-spaced  to  a4}a- 
cent-channel  stations.'  As  a  specific  example,  W^M  in  Fayetteville,  N.C.  is  154.38 
miles  from  co-channel  Class  C  station  WBOB-FM,  Galax,  Va.  whereas  the  spacing 
should  be  180  miles.  At  this  short  spacing,  if  both  stations  operated  with  mHTimiim 
power  and  height  as  the  rules  permit,  the  WBOB-FM  interfering  contour  (40  dBu) 
would  extend  94  miles  and  WQSM  would  only  provide  service,  m  the  direction  of 
Galax,  VA.  to  its  1.95  mV/m  (65.8  dBu)  contour  rather  than  the  1  mV/m  (60  dBu) 
contour  as  the  rules  presume.  The  service  range  in  this  direction  would  be  49  miles. 

As  a  further  concern.  WQSM  is  short  spaced  to  first  adjacent  channel  Statiwi 
WPEG.  Concord,  N.C.  Here,  the  actual  mileage  is  97.6  miles  whereas  the  rules 
require  150  miles.  If  both  stations  were  operating  at  maximum  facilities,  the  WFBG 
interfering  contour  (54  dBu)  would  extend  85  miles  and  WQSM  would  be  limited.  In 
this  direction,  to  its  72  dBu  or  4.0  mV/m  contour.  The  service  ran^  would  be  39 
miles.  Hence,  the  assumption  that  the  minimum  mileage  separations  of  Section 
73.207  of  the  rules  will  guarantee  service  by  each  FM  station  to  its  1  mV/m  (60  dBa) 
contour  is  not  necessarily  correct.' 

Extension  of  this  concept  to  locations  across  the  contiguous  United  States  (See 
Tables  II.  III.  IV)  at  the  2  parallels  of  North  Latitude  permits  the  conclusion  that 
FM  broadcast  stations,  on  an  average,  in  the  East  and  Mid-West,  are  not  providing 
service  to  the  1  mV/m  contour  and,  in  fact,  are  limited  well  within  this  contour. 
Likewise,  stations  on  the  West  Coaet  (primarily  Zone  I-A)  are  also  limited  withbi 
the  1  mV/m  contour. 

Conversely,  stations  in  the  central-west,  roughly  from  the  100th  parallel  of  West 
Longitude  to  FM  Zone  I-A  are  not,  on  an  average,  limited  within  ttie  1  mV/m  and 
are  undoubtedly  providing  service  somewhat  beyond  that  contour.*  What  contour, 
tjien,  would  be  appropriate  in  this  portion  of  the  continental  United  States?  Certain- 
ly the  50  microvolt  per  meter  contour  is  not  representative  because,  as  reference  to 
tne  tables  will  indicate,  the  average  station  is  limited  within  this  contour.  It  is 
suggested  that  consideration  should  be  given  to  Recommendation  412-1  of  tbe 
International  Radio  Consultative  Committee  (C.C.I.R.).  This  Recommendation  en- 
dorses a  value  of  250  microvolts  per  meter  for  monophonic  FM  service  in  rural 
areas  in  the  presence  of  interference  from  industrial  and  domestic  equipment.  TTiit 
;  of  interference  is  not  uncommon  on  the  typical  farm  at  the  present  time. 
\irther.  this  value  is  reinfoi 
useful  signal  measured  for  si 


Furth. 


the  fiiuil  results.  Also,  we  have  demonstrated  from  the  resulta  of  our  study  that,  on 
an  average,  stations  in  the  East,  in  the  Middle  West,  and  those  along  the  West 
Coast  have  their  service  areas  limited  within  the  1,0  mV/m  by  co-channel  and 
adjacent-channel  stations.  Obviously,  the  exact  location  of  the  50  microvolt  per 


■  situation  probably  aniute  because   from   1945  until    1S68  the  Comminion   utilind  • 

ire  sllocationB  pliui  Tor  FM,  but  abandaned  it  in  Aunist  195B.  A  new  plan  waa  inMituted 

•a  July  1963.  but  in  the  interim  stations  were  aMigned  on  a  Bocalled  "pntectioii"  basii. 

■While  it  may  be  claimed  that,  in  actuality,  the  situation  may  not  be  this  serious  because  few 
Class  C  stations  operate  with  height  of  2,000  feet,  eiaminalion  of  the  table  for  39'  North 
Latitude  shows  that  for  Zone  I  stations  which  are  Class  B.  the  derogation  is  almost  ss  serious. 

'Here,  we  would  disagree  emphatically  with  the  HufTord  study  (p.  3.  line  4).  He  asniiDea 
that  just  because  one  station  receives  interference,  another  "very  probably"  does  not  We  believe 
our  stud^  adequately  demonstrates  that,  because  of  the  nature  of  the  allocation  structure,  all 
stations  in  a  speciiic  area  (see.  for  example.  Table  II  may  be  sulTering  interference. 

■See  statement  of  Charles  E.  Burch.  which  appears  as  an  exhibit  m  the  Statement  of  John  H. 
DeWitt,  Jr.  submitted  on  behalf  of  CCBS. 
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We  believe  |hat  the  mm  total  of  tJieae  considerations  is  that  while  FH  service  is 


TABl£  I.-FM  INTQIFERENCE-FREE  SERVICE 
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TABLE  III.-39'  MOMUL  UTTIUDE 


Cochannel  clearance:' 

Washington,  DC. 
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TABl£  IV.-*3 

■  NORMAL  LATITUDE 
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WWBA.  St.  Petersburg,  FL,  1  ku,  ND,  D,  II 

viHYR.  Rocbeater,  NT,  0.25  kw,  md,  D,  II 

ITTsS,  Butler,  FA,  0.25  kw,  nd,  d,  ii 

KOMW,  Onsk,  UA,  5  kw,  ND,  D,  It 


16.   690  (Canadian  I-A) 


WTOK.  Blmingham,  AL,  SO  kw,  ND,  D,  II 
IBVT,  Tucaon,  AZ,  0.2S  kw,  HD,  D,  II 
i^A,  Benton,  AK,  0.25  kw,  ND,  D,  II 
XAFI,  Pueblo,  CO,  0.25  kw,  ND,  D,  II 
WADS,  Anaooia,  ex,  i  kw,  da,  D,  II 
KBLI,  Blackfoot  ID,  1  kw,  ND,  D,  II 
JCTOi.  Hlnneapolis,  HM,  0.5  kw,  DA,  D,  11 
KSTL,  St.  Louis,  HO,  1  kw,  HD,  D,  II 
KEYS,  Tecrytown,  NB,  1  kw,  DA,  D,  II 
KRCO,  Prineville.  OR,  X   kw,  ND,  D,  II 
W7IS,  Fboenixvllle,  PA,  0.5  kw,  DA,  D,  ] 
KCTSD.  Vermillion,  SD,  1  kw,  DA,  D,  II 
1SBT,    Tyler  TX  1  kw,  DA,  D,  II 
!SSF,  Briatol,  VA,  10  kw,  ND,  D,  II 
WHMT.  Waraaw,  VA,  0.25  kw,  HD,  D,  II 
BE££,  Fisher,  wv,  o.S  kw,  HD,  D,  II ■ 
WACO,  OahkoaH,  WI,  0.2S  kw,  DA,  D,  II 


17.   700  (0.5.  I-Al 
None 


WUFF,  Eaatman,  GA,  1  kw,  ND,  D,  II 

VWM,  Some,  GA,  1  kw,  ND,  D,  II 

WEPA,  Eupora,  HS,  0.5  kw,  ND,  D,  II 

WZOO,  Aabeboro,  NC,  1  kw,  DA,  D,  II 

WEGG,  Rose  Hill,  NC,  0.25  kw,  ND,  D,  II 

WQKI,  St.  Mathews,  SC,  1  kw,  DA,  D,  II 

WTpa,  Paris,  TH,  0.25  kw,  ND,  D,  II 

VQBX,  Blacksburg-Chrlstianburs,  VA,   10  kw,  DA, 


19.     720   (U.S.    I-Al 
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20.  730  (MexlcM   I-A) 

I.  WJMW.  Athena,   AL,    I  kw,   ND,   0.    tt  \ 

*  2.  XStiS,  We«t  HBnsililB,    AR,    0.2S   MM,   HD,   D,    II 
3.  WLOR,  ThofflMvllla,    GA,    5  kw,  HD,   O,    II 

*  4.  KLOE,  Coodluid,    KS.    1   kw,    MD,    D,    II 

5.  WFWW.  MadiBOnville.  KY,  0.5  kw,  ND,  D,  II 

*  6.  HHTC,  Vancl«v«,  KT,  1  kw.  MD,  0,  II 
7.  KTRY.  Bastrop,  LA,  0.25  kw,  HD,  D,  II 

*  B.  mis,  Covington,  LA.  0.25  kw,  ND,  D,  II 
9.  WJTO.  Bath,  HE,  1  kv,  MD,  D,  It 

*  10.  WAC£,  Cbicop«tt,  HA,  5  kv,  MD,  D,  II 

II.  wvic.  East  Lanaing,  HI,  0.5  kw,  DA,  D,  tl 
12.  IOBa.  Worthington,  KM,  X  kw,  HD,  D,  II 

*  13.  XWRE,  Warrenton,  MO,  1  kw,  HD,  0,  II 

14.  KURL,  Billings,  NT,  0.5  kw,  KD,  D,  II 

15.  tmZ,  Albuquerque,  NK,  1  kw,  DA,  D,  II 

16.  VJDQS.  Oneonca,  MY,  1  kw,  ND,  D,  II 

17.  V^ic.  coldsboro,  NC,  1  kw,  MD,  D,  II 
IB.  V^g.  Shelby,  KC,  1  kw,  HD,  D,  II 

19.  V3^,  Bowling  Greaa,  OE,    1  kw,  DA,  0,  II 

20.  KBOT,  Medford,  OR,  1  kw,  ND,  D,  II 

21.  fnKK,  Nanticoke,  PA,  1  kw,  MD,  D,  II 

22.  WIT,  Pittebutgh,  PA,  5  kw,  KD,  D,  It 

23.  JigAL.  Charleston,  SC,  1  kw,  MD,  D,  II 
^*-  ^lE'  Lenoir  City,  TH,  1  kw,  ND,  D,  II 

*  25.  BSX,  Grand  Fralzie,  TX,   0.5  kw,  DA,  D,  II 

26.  KSVH,  ogden,  UT,  1  kw,  HD,  D,  II 

27.  WPIX.  Alexandria,  VA,  S  kw,  DA,  D,  II 
2B.  BiBR.  Gretna,  VA,  1  kw,  DA,  0,  II 

*  29.  fSfS,  Ephrata,  WA,  1  kv,  HD,  D,  II 
30.  WJHI,  Merrill,  VI.    1  kw,  HD,  0,  II 

21.  740  (Canadian  I-Al 

1.  WBAH.  »k)ntgOBery,  AL,  50  kw,  DA,  D,  II 

2.  KMEO.  Phoenix,  AZ,  1  kw  D/0.2S  kw  H,  DA,  SH,  II  1/ 

3.  KBRT.  Avalon,  CA,  10  kw,  DA,  D,  II 

4.  KYHE,  Bolce,  ID,  0.5  kw,  ND,  D,  II 

5.  WVLM,  OLney,  IL,  0.25  kw,  HD,  D,  II 

6.  KBOE,  OskalooBa.  lA,  0.25  kw,  HD,  D,  II 

*  7.  Vnt5F,  Newport.  KY,  1  kw,  DA,  D,  II 

S.  WCAS,  Cambridge,  HA,  0.25  kw,  ND.  D,  II 

9.  KBAD.  Carlsbad,  NH,  1  kw  D/0.25  kw  N,  ND.  SB,  II  1/ 

10.  WGSM.  Huntington,  NY,  5  kw,  DA.  D,  II 

11.  WMBL,  Morehead  City,  NC,  1  kw,  ND,  0,  II 

12.  vFK^,  Hovint  Airy,  NC.  10  kw.  MD.  D,  II 


1  Pre-Sunrise  Authority  rather  than 
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13.  WVCH,    Cliestar,    PA,   1  kw,   HD,   D,    II 

14.  WBAW.   Btiniwell,    5C,    1  kw,   HD,   D,    II 

15.  WIRJ,    Humboldt,    TH,    0.25   km,   HD,    D,    II 

16.  gBcY,   Tullshona,   TN,   0.25  kw,   ND,   D,    II 

17.  WMBG,   WilliBBsburg,   VA,    0.5  kw,   HD,   D,    II 

18.  wbM.  Martinsburg,  wv,  0.25  kv,  DA,  D,    II 

19.  WBOO,    BUSbOO,    WI,    0.25  kW,    ND,    D,    II 

22.  750    (U.S.    I-A) 

WBMD,   BaltiMre,   HD,    1  kv,   ND,   D,    II 

Xmi,    Grand   Island,   HE,    10  )nr,   DA-1,   L-WSB,    II 

WHEB,    Portsmouth    NB,   1  kw,   ND,   L-WSB,    II 

RSES,    Dwant     OK     0.25   kv,    HD,    D,    II 

lOtL,    Foctland,   OB,    50  kv,   DA-1,   L-WSB,    II 

VFDX,    Clarksburg,   W7,   1  kv,   HD,   D,    II 

23.  760    (D.S.    I-Al 

1.  WCPS.   TuAoro,   NC,    1  kv,   HD,   D,    tl 

24.  770    (q.S.    I-A) 

1ft.  KOOK,   KlnneBpolls,  MH,  5  kv,  HD,  S-WCAL  2/3  D,  II 

lb.  WCAL.  Nortbfield,  MM,  5  kv,  KD,  S-KUOl  1/3  D,  II 

2.  wS97  St.  Louis,  HO,  1  kv,  ND,  D,  II 

3.  KXA,  Seattle,  WA,  1  kw,  HD,  L-WABC,  II 

25.  790  (q.S.  I-Al 

WJAQ.  Norfolk,  NE,  1  kw,  HD,  L-WBBH,  II 
ggS,  Dunn,  NC,  1  kv,  ND,  D,  II 
WBg.  Forest  City,  NC,  1  kv,  HD,  D,  II 
KSPI,  Stillwater,  OK,  0.25  kw,  HD,  D,  II 
WABS,  Arlington,  VA,  1  kv,  HD,  D,  II 


26.  790  t Regional  -  II II 


wnra,  Tuskaloosa,  AL,  1  kv,  HD,  D 

KXQR,  CloviB,  CA,  0.5  lew,  HD,  D 

KHUH,  Eureka,  CA,  S  kw,  ND,  D 

WFFA,  PensBcola,  FL,  1  kw,  HD,  D 

VTfWR,  Brunswick,  GA,  0.5  Jew,  DA,  I 

WGRA,  Cairo,  GA,  1  kw,  ND,  D 

KSPD,  Boiee,  ID,  1  kw,  ND,  D 

KBRV,  Soda  Springe,  ID,  5  kw,  ND, 

WRWS,  BeardBtown.  IL,  0.5  kw,  DA, 
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IQOac.  Colby,    KS,    S  lew,   ND,  D 

WBUH.  Bumford     ^E,    1  lew,   ND,   D 

WLSV,  wellsvUle     ttt,    1  Itw,   MD,   D 

WpIC,  Thomasville,   NC,    1  Xv,    ND,   D 

WPIC.  Sharon,    PA     1  Inr,  ND,   D 

WWBD.  Bajnberg-Denmark ,    SC,    1   Xw,   ND,    D 

WETB,  Johnson  City,    TU,    5   kv,   MD,   D 

KDTA,  Blandlng,    UT,    1  kw,   HD,   D 

WSIG,  Mount  Jackson,   VA,    1  lot.  HD,   D 


I   tHexlcM  I -A) 

mos.  D*c«tur,  AL,    1  kw,  SD,  D,    II 

wSS?,  nontgomery,   AL,    1  kw,   KD,   D,    II 

KAOa.  Crossett,   AR,    0.2S   kw,    ND,    D,    II 

K^i,  Horrilton,  AR,   0.25  kw,  HD,  D.    II 

CTIS.  Bakersfield,    CA,    0.25   kw,    HD,    D,    II 

l^N,  Brlffbton,   CO,    0.5  kw,   ND,   D,    II 

WAD,  Danbiir;,    CT,    1  kw,  ND,  D,    II 

SraST,  Largo,    FL,    0.25  kw,   DA,   D,    II 

WSnZ,  Falatka,    FL.    1   kw,   ND.   D,    tl 

yjAT,  swalnsboro,   GA,    1  kw,   MD,   D,    II 

ffiKzT.  Caaey.    IL,   0.25  lew,  ND,   D,    II 

lOIIC.  Iowa  City.    lA,    1  kw,   DA,  D,    tl 

OBfE,  Cava  City,   KY,    0.25  kw,  DA.   D,    II 

WSBO,  New  Orleans,    LA.    I   kw,    DA,    D,    II 

WCOf,  Lawrance,  MA.   1  kw,  HD,  D,   II 

Kgro.  LuTaxna,   MH,    0.5  kw,  DA,  D.    II 

^E.  Sauk  Rapids,    MH,    0.25  kw,    ND,   D,    II 

JBET.  Farmington,  HO,   1  kw,  nd,  d,   ii 

ffSffi,  caadan,  NJ,   5  kw,  DA,  D.   II 

KWCV,  Oklahoma  City,    OK,    0.25  kw.   HD.   D,    II 

KPDQ,  Portland,    OR,    1  kw,  HD,   D,    II 

WCEA,  Chambersburg,    PA,    1   kw,   ND,   D,    II 

<rosc,  Dillon,   sc,   i  kw,  nd,  d,   II 

VfEAB,  Srecr,    SC,   0.25  kw,   ND,   D,    II 

WDra.  Sweetwater,   TN,    1  kw,   ND,  D,    II 

Wd5,  Dumas.   TX.   0.2S  kw,  ND.   D,    II 

Sim,  Brighan  City.   UT.    0.5  kw,  HD,   D,    II 

irays.  Craw*,   VA,    5  kw,   ND,   D.    II 

KQIh,  Burien,   WA,    0.5  kw,   DA,   D,    II 

WKEE,  Huntington,   WV,    5  kw,   ND,   D,    II 

WDOX,  Waupaca,  WI,    5  kw,  DA,   D,    II 


23.      810   (I-B) 


KWSR,  Rifla,  CO,  1  kw,  ND,  D,  II 
WBLW,  Royaton,  GA,  0.25  kw,  ND,  D 
new,  Johnson  City,  IL,  0.25  kw,  Nl 
WAII,  Indianapolis,  IN,  0.25  kw.  1 
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5.  WEKG.    Jackson,    KI.    1   lew,    ND,    D,    II 

6.  vmz.    AnntipoUB,    HD,    0.25   kw,    ND,    D,    II 
'  7.  WJPW,  Rockford,  MI,   0.5  kw,  nd,  D,    II 

a.  KAFE,  Suta  Fa,  MM,  5  kw,  ND,  D,  II 

9.  wSe,  North  Wllkeaboro,  HC,  1  kw,  ND,  D,  : 

10.  WCEC.  Rocky  Kount,  NC,  1  kw,  MD,  D,  II 

11.  VOX),  McKeesport-Pittaburgh,  PA,  1  kw,  ND, 

12.  WQiz,  Saint  George,  SC,  5  kw,  ND,  D,  II 

13.  KBHB.  sturgis,  sc,  5  kw,  ND,  D,  II 

14.  Cms,  Murfreesboro,  TH,  S  kw,  ND,  D,  II 
>  15.  KBSH,  Crana,  TX,  1  kw,  ND,  D,  II 

•  16.  WFED,  Crozat,  VA,  0.5  kw,  ND,  D,  II 

■  17.  WDHP,  Dodgaville,  WI,  0.25  kw,  HD,  D,  II 

•  16.  WJJQ,  Tomahawk,  wi,  i  kw,  ND,  0,  II 


29.   620  <O.S.  I-Al 

1.  WAIT,  Chlcavo,  IL,  5  kv,  ND,  L-WAP,  II 

2.  WIICT.  Evansvllla,  IN,  0.2S  kw,  ND,  0,  II 

3.  WOgg.  Colunbua,  OB,  5  kw,  ND,  L-WBAP,  II 


B3Q  (U.S.  I-Al 


640  fUjS.  I-Al 


.  Hoblla,  AL,  1  kw,  ND,  D,  ] 

.  New  Britain,  CI,  1  kw,  HD, 

Stroudsburg,  PA,  0.2S  kw. 


KGKO,  Banton,  AR,  1  kw,  ND,  D,  II 
WVTR,  Ridgefiald,  CT,  0.5  kw,  ND,  D,  II 
WCbc,  Cuthbert,  GA,  0.5  kw,  ND,  D,  II 
wiys,  Crystal  Lake,  IL,  O.S  kw,  DA,  D,  I] 
fopj,  Waterloo,  lA,  0.5  kw,  DA,  D,  II 
WMJC,  Duluth,  HN,  10  kw,  KD,  D,  II 
WMAG,  Forast,  KS,  10  kw,  DA,  D,  II 
mJO,  Clayton,  HO,  5  kw,  ND,  L-KOA,  II 
KRFT,  Anadarko,  OK,  0.5  kw,  DA,  D,  II 
W^VX,  Knoxville,  TN,  50  kw,  DA,  D,  II 
KEYH,  Houston,  TX,  10  kw,  DA,  D,  II 
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20.   730  (MexicMi  I-Al 


WJTO. 
WIC, 

RwBa. 

XWRE, 
KURL, 

WDOS. 

gag. 


WIT, 

KSVK, 
WPIX, 

gJOtt. 

Ktitk, 

WJHT. 


Athena,  AL,  I  kw,  ND,  D,  tl       \ 
Weat  MeaqphlB,  AR,  0.2S  )W,  ND,  D,  tl 
Thomaivllla,  GA,  5  kw,  HD,  D,  II 
Goodland,  KS,  1  lew,  MD,  D,  II 
HadiBonville.  KY,  0.5  kw,  ND,  D,  II 
Vaacleve,  KI,    1  )[w,  HD,  D,  II 
Baa^op,  LA,  0.25  kw,  HD,  D,  II 
Covington,  LA,  0.35  kw,  ND,  D,  II 
Bath,  HE,  1  kv,  ND,  D,  II 
Chicopee,  HA,  5  kw,  HD,  D,  II 
East  Lansing,  HI,  0.5  kw,  DA,  D,  II 
Horthington,  NN,  1  kw,  HD,  D,  II 
Warrenton,  MO,  1  kw,  ND,  D,  II 
Billings,  tn,   0.5  kw,  HD,  D,  II 
AJbuguecque ,  NK,  1  kw,  DA,  D,  II 
Oneonta  HY  I  kw,  ND,  D,  II 
Goldabora,  HC,  I  kw,  ND,  D,  II 
Sbalb7,  KC,  1  kw,  HD,  D,  II 
Bowling  Grawi,  OB,    1  kw,  DA,  0,  tl 
H*dford,  OR,  1  kw,  HD,  D,  II 
Nanticoke.  PA,  1  kw,  HD,  D,  II 
FitLEburgh,  PA,  5  kw,  ND,  D,  II 
Charleston.  SC,  1  kw,  HD,  D,  II 
Lenoic  City,  TH,  1  kw,  HD,  0,  II 
Grand  Prairie,  IX,  0.5  kw,  DA,  D,  tt 
Ogden,  UT,  I  kw,  HD,  D,  II 
Alexandria,  VA,  5  kw,  DA,  D,  II 
Gretna,  VA,  1  kw,  DA,  D,  II 
Bphrata,  WA,  1  kw,  HD,  D,  II 
Kerrill,  WI,  1  kw,  HD,  D,  II 


21.  740  (Canadian  I-Al 


WBAH,  Hontgonery,  AL,  SO  kw,  DA,  D,  II 
laiEO.  Phoenix,  A2,  1  kw  D/0.25  kw  N,  DA,  ! 
KBRT.  Avalon,  CA,  10  kw,  DA,  D,  tl 
KYHE,  Boise,  ID,  0.5  kw,  ND,  D,  II 
WVLH.  Olney.  IL,  0.25  kw,  »D,  D,  II 
KBOB,  Oskaloosa   lA,  0.25  kw,  ND,  D,  II 
vSSe,    Newport,  KV,  1  kw,  DA,  D,  II 
WCAS,  Cambridge,  HA,  0.25  kw,  ND,  D,  II 
KBAD,  Carlsbad,  NH,  1  kw  D/0.25  kw  N,  HD. 
WGSM,  Huntington.  NY,  S  kw,  DA,  D,  II 
WMBL,  Morehead  City,  HC,  1  kw,  HD,  D,  II 
WFAQ,  Hount  Airy,  HC,  10  kw,  HD,  D,  II 


1/   Has  what  amount  to  Pre-Sunriae  Authority  rather  than 
nlghttlne  authority. 
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37.   900  fHexican  I-Al 


,  BixKin^uun,  AL,  1  kw,  ND,  D,  II 

,  Mobil*,  AL,  1  kw,  DA,  D,  II 

,  Ozark,  AL.  1  kw,  ND,  D,  II 

,  Barrison,  AR,  1  kw,  HD,  D,  II 

.  Fresno   CA,  1  kw,  ND,  D,  II 

,  West  Covin2,  CA,  0.5  kw.  DA,  D,  II 

.  Georgetown,  DE,  1  kw,  HD,  D,  II 

,  Mil*  Clad«.  FL,  1  kw,  ND,  D,  II 

,  Ocala,  FL,  5  kw,  ND,  D,  II 

,  Calhoun,  GA,  1  kw,  ND,  D,  II 

.  Macon  GA,  0.25  kw,  MD,  D,  II 

,  Savannah,  GA,  5  kw,  ND,  D,  II 

,  Wichita,  KS,  0.25  kw,  da,  d,  ii 

.  Louisville,  K7,  1  kw,  ND,  D,  II 

,  Pikeville  KY,  5  kw,  HD,  D,  II 

,  OaXdale,  LA,  0.25  kw,  HD,  D,  II 

,    Brunswick,   ME,    1  kw,    HD,    D,    II 

,    L«ur«l,    HD,    1  kw,    DA,    D,    II 

,   Caylord,   HI,    1  kw,   HD,   D,    II 

,    Minneapolis,   MH,   2.5  kw,   ND,  D,    II 

,    Gtreenville,   MS,    1  kw,  ND,   D,    It 

,    rulton     MO     1  kw,  ND,  D,    II 

,    Columbus     HE     1   kw,    ND,    D,    II 

,   Nashua,   NH,    1  kw,   ND,  D,    II 

,  Boonville,  HY,  1  kw,  HD,  D,  II 

,  Saratoga  Springs,  NT,  0.25  kw,  ND,  D, 

,  Granite  Falls,  NC,  0.5  kw,  ND,  D,  II 

.  Rackingham,  NC,  1  kw,  HD,  D,  II 

,  willianston,  NC,  1  kw,  HD,  D,  II 

,  Fargo,  ND,  (Vide  1170  kHz) 

,  Canton,  OB,  0.5  kw,  HD,  D,  II 

,  Fremont,  OH,  0.5  kw,  DA,  D,  II 

,  Clearfield,  PA,  1  kw,  ND,  D,  II 

,  Philadelphia,  FA.  1  kw,  DA,  D,  II 

,  Knoxville,  TN,  0.5  kw,  HD,  D,  II 

.  Lebanon,  TH,  1  kw,  ND,  D,  II 

,  Atlanta,  TX,  1  kw,  ND,  D,  II 

,  Conroe,  TX,  0.5  kw,  DA,  D,  II 

,  Floydada,  TX,  0.25  kw,  HD,  D,  II 

,  Hamilton.  TX,  0.25  kw,  ND,  D,  II 

.  Basaett,  VA,  0.5  kw,  DA,  D,  II 

,  Staunton,  VA,  1  kw,  ND,  D,  II 

,  Wenatchee,  WA,  1  kw,  HD,  D,  II 

,  Antigo,  WI,  0.25  kw,  HD,  D,  II 
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roogi.    Colby,    KS,    5  kw,   MD,   D 
WHOM.   SujDford,    HE,   1  kw,  ND,  D 
WLSV,    Wellsville,   NY,    1   kW,    MD,    D 
WIMC,   Thonafiville,  NC,    1  kw,   ND,   O 
WPIC.    Sharon,    PA,    1  :w,  ND,   D 
WWBD.    Bamberg-Deninarlt,    SC,    1   kw,    ND,    D 
WETB,   Jotmeon  City,    TH,    S  kw,   ND,   D 
KOTA,   Blanding,  UT,    1  kw,   ND,   D 
WSIC,   Mount  Jackson,   VA,    1  kw,   ND,   D 


27.     BOO  (Maxican  I -A) 


(OPS,  D«C«tur,  AL,  1  kw,  ND,  D,  II 
WHS?,  Hontgomery,  AL,  1  kw,  ND,  D,  II 
K«a.  CzoSBCtt,  AR,  0.25  kw,  ND,  D,  II 
f^S,   Horrilton,  AR,  0.25  kw,  ND,  D,  II 
KHIS.  Bakersfield,  CA,  0.25  kw,  ND,  D,  II 
i^^,  Brighton,  CO,  0.5  kw,  nd,  D,  II 
WLAD,  Danbury,  CT.  1  kw,  ND,  D,  II 
WSST,  Largo   ft.  0.25  kw,  DA,  D,  11 
HSnZ,  Palatkd  FL,  1  kw,  MD,  D,  II 
WJAT,  Swainsboro,  GA,  1  kw,  ND,  D,  II 
war.  Casey,  IL,  0.2S  kw,  ND.  D,  tl 
iSElC.  Iowa  City,  lA,  1  kw,  DA,  D,  II 
SK^,  Cava  City,  KX,  0.25  kw,  DA,  D,  II 
HSBO,  Haw  Orleans  LA,  I  kw,  DA,  D,  II 
WCCH.  Lawrwic«,  HA,  I  kw,  HD,  D,  II 
KJMi.  Lurema,  HH,  0.5  kw,  DA,  D,  II 
BWJL,  Sauk  R^ids,  MX,  0.25  kw,  ND,  D,  II 
jSET,  Farmington,  HO,  1  kw,  ND,  D,  II 
wnm,  Cawten,  NJ,  5  kw,  DA,  D,  II 
KWCV,  Oklaboma  City,  OK,  0.25  kw,  ND,  D,  I! 
KPDQ.  Portland,  OR,  1  kw,  ND,  D,  II 
WCHA.  Cbambersburg.  PA,  1  kw,  ND,  D,  II 
SBsc.  Dillon,  SC,  1  kw,  ND,  D,  II 
VSS,   Greer,  SC,  0.2S  kw,  HD,  D,  11 
WDEH.  Sweetwater,  IN,  1  kw,  ND,  D,  II 
j^W.  Dunas,  TX,  0.25  kw,  ND,  D,  It 
IMH,  BrighaM  Cit?,  UT,  0.5  kw,  ND,  D,  II 
TOVS,  Crewe,  VA,  5  kw,  ND,  D,  II 
RqIn,  Burien,  WA,  O.S  kw,  DA,  D,  II 
WKEE.  Huntington,  W7,  5  kw,  HD,  D,  II 
WDUX.  Waupaca,  WI,  5  kw,  DA,  D,  II 


28.  610  (I-B) 


KWSR,  Rifle,  CO,  1  kw,  ND,  D,  II 
WBLW,  Royaton,  GA,  0.25  kw,  ND.  D,  II 
new,  Johnson  City,  IL,  0.25  kw,  ND,  D,  II 
WAII,  Indianapolis,  IN,  0.25  kw,  ND,  D,  II 
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«.     930  tR«aional  -  III) 


WJBY,   Gadsdan,   AL,    5  lew,   ND,   D 
KAPR.    Douglas,    AZ,    2.5   kv,    NS,    0 
KAFF.   Flagstaff,   AZ,    5  )cw,   tID,   D 
SHQ,    Far«diB«,    CA,    0.5  kw,    ND,    D 
WTHD.    Hilford,    DE,    O.S  kw,    DA,    D 
^SIS,   Hainas  City,   FL,   O.S  kw,   DA,   D 
WHOH.    C«nt«rvlll«,    IM,    0.5   kw,    DA,    D 
SGS,   Bolyoka,   HA.    0.5  kw,   HD,   D 
KKIM.   Aitkin,   MH,    1  kw,   MD,   D 
icreg.    Hiuoula,    HI,    5  kw,    ND,    D 
Rc5c,  Carlsbad,  HH,   1  kw,  hd,  o 
WIZR.  jobnatown,  NY,  l  kw,  nd,  D 
K3QE,    Seaside,   or,    1  kw,   MD,   D 
tregy.    Sevierville,   TO,    5  )cw,   ND,   D 
H^,   Center     TX,    1  kw,   MD,   D 
W^,   Lynchburg,   VA.    5  kw,   HD,   0 
KBFW,   Bellingham-Femdale,   WA,    1  kw,   K 
KQOT,    Yakima,    WA,    1    Iw,    SD,    D 
WLBL,   Aubumdale,   WI,   5  kw,   ND,   D 
KROE.    Sheridan,   WY,   1  kw,   ND,   D 


41.      9*0   (I-Bl 


WINE,  Brookfield,  CT,  1  kw,  ND,  D,  II 
fS^,  Cbiafland,  FL,  0.5  kw,  MD,  D,  II 
VfCND,  Shelbyville,  KI,    0.25  kw,  ND,  D,  II 
WIDC,  Saint  Ignaca,  HI,  S  kw,  HD,  D,  II 
WJOR,  South  Haven,  HI,  1  kw,  DA,  D,  II 
KSWM,  Aurora,  HO,  0.5  kw,  ND,  0,  II 
KVSB,  Valsncine,  NE,  B  kw,  ND,  D,  II 
WCIT,  Lima,  OH,  0.25  kw,  DA,  D,  II 

KCRL.  Bend,  OR,  1  kw,  ND,  D,  II 
KWSC,  Woodbum,  OR,  0.2S  kw,  ND,  D,  II 
WESA,  Charlarol,  FA,  1  kw,  DA,  D,  II 
M^F,  Greenville,  FA,  1  kw,  DA,  D,  II 
S9£?,  Lebanon  PA,  1  kw,  HD,  D,  It 
WECO,  Wartburg  TN,  1  kw,  ND,  D,  II 
ETON,  Belton,  7X,  1  kw,  DA,  D,  II 
KaBo,  Texarkana  TX,  2.5  kw,  ND,  D,  II 
JBrE,  Cedar  City,  UT,  10  kw,  ND,  D,  II 
WMRC,  Grundy,  VA,  S  kw,  ND,  D,  II 
SEOO,  Smithfield,  VA,  10  kw,  DA,  D,  II 
WFAW,  Fort  AtkittBon,  WI,  0.5  kw,  DA,  D,  II 
wcsw.  Shell  Lake,  wi,  l  kw,  HD,  D,  ii 
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*2.     950  (Rftolonal  -  III) 


tOCJK. 

VfGTA, 
KBRJ, 
WJPC, 
WXLW, 
KJRG, 

WROL, 
WBKH, 
KNFT. 

<^M. 

WLIT, 
RYES, 
VWCC. 

WAQG, 
UXCI, 
WERL, 


■  23.      KHER,   K^ncrar, 


ForrsBt  City,  AR,  5  kw,  ND,  D 

Auburn,    CA,    5  kw,   DA,   D 

Sununerville.    CA,    S   kv,    HD,    D 

Bolaa,    ID,    5  )nr,   MD,   D 

Chicago,    IL,    1  kw,   HD,   D 

Indianapolis,    IN,    S  kv,   DA,   D 

Newton.    KS,    0.5   kw,    KD,   D 

Barbourvill«,   KZ,    1  kv,   ND,   D 

Fotomac-Cabin  John,   HD,    1  kv,   DA,   D   [Wash,    D.C 

Boston,    HA,    S   kw,    HD,    D 

HaCticHbucg,  MS,  5  kV,  ND,  D 

Bayard,  KM,  5  kv,  MD,  D 

Hyde  Park,  MY,  0.5  kw,  HD,  D 

Greensboro.  MC,  0.5  kw,  MD,  D 

Steubenville,  OB,  1  kv,  DA,  D 

Roseburg,  OR,  1  kv,  MD,  D 

Barrvesboro.    FA,   0.5  lev,   HD,   D 

Koncks   Comer,    SC,    O.S  kv,    MD,    D 

Franklin,  TN,  1  kv,  HD,  D 

RichHond,  VA,  5  kv,  HD,  D 

Eagle  River,  WI,  1  kw,  ND,  D 

Sbebo^rgan,  wi,  0.5  kw,  DA,  D 

w,  S  kw,  ND,  D 


43.   960  (Regional  -  III) 


UHOZ,  Mobile,  AL,  1  kw,  HD,  D 
KAWR,  Apple  Valley,  CA,  5  kv,  HD,  D 
iS3(5,  Lake  City.  FL,  0.5  kw,  HO,  D 
WJCH,  Sabrlag,  FL,  1  kv,  MD,  D 
WJAZ,  Albany.  GA,  5  kv,  DA,  D 
K5RA,  SalBon,  ID,  1  kv,  ND.  D 
VfDLH,  East  Holine,  IL,  I  kw,  DA,  D 
WPRI,  Prestonsburg,  KY,  5  kw,  ND,  0 
^Sf,  Abbeville,  LA,  1  kv,  MD,  D 
WHAK,  Rogers  City,  HI,  5  kw,  ND,  D 
KLTF,  Little  Falls,  KH,  5  kw,  HD,  D 
KFLH,  Baker,  HI,  S  kv,  ND,  D 
KWYX,  Farmingtoci.  Nn.  5  kw,  HD,  D 
KRIK,  Rosvell,  UK,    1  kw,  ND,  D 
WAAK,  DallaB-Castonia,  NC,  1  kw,  ND, 
vyST,  Woostar,  OB,  l  kw,  ND,  D 
wByl.  Carlisle,  PA,  S  kw,  DA,  D 
WKZA,  Kane,  PA,  1  kv,  ND,  D 
WATS,  Sayre,  FA,  1  kw,  ND,  D 
WBEU,  Beaufort,  SC,  1  kw,  MD,  D 
WBMC,  HcHinnville,  TN,  0.5  kw.  ND,  D 
KIMP.  Mount  Pleasant,  TX,  1  kv,  HD,  I 
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37.      900    (WexiCMl  I -A) 


VKTV,   Blzvin^MB,    AL,    1   kw,    ND,    D,    II 

WGOK,    Hobil*,    AL,    1   kw,    DA,    D,    II 

W02X,   Ozark,   AL,    1  kw,   HD,   D,    II 

KH02.    HarrisOQ,   AR,    1  kw,    HD,    O,    II 

XBIF,   Fresno     CA     1  kw,   ND,   D,    II 

KOBB,   West  Covina,   CA,    0.5  kw,   DA,   D,    II 

WJWL.    Georgetown,   DB,    1   kw,    HD,    D,    II 

WSWM,    B«lle  Cl&da,    FL,    1   kw,    HD,    D,    II 

Wi^,   Ocala,   FL,    S  kw,   HD,   D,    It 

WJTH,  Calhoun,  GA  1  kw,  HD,  D,  II 

WBHL,  Macon,  GA,  0.25  kW,  ND,  D,  II 

WKAS.   Savumafa,   GA,    5  kw,   HD,   D,    II 

KEYM,   Wichita,   KS,    0.35  kw,   DA,   D,    II 

WFIA,    Louisville,   KI,    1   kW,    ND,   D,    II 

wiST,    Pikeville,    EOT,    5  kw,   ND,  D,    II 

igtEH,    Oakdale,    LA     0.35   kw,   ND,   D,    II 

aBCA.   Brunswick,  KE     1  kw,   ND,  D,    II 

wDS,  Laural,  HD,  1  kw,  DA,  D,  II 

WATC,  Gaylord,  HI,  1  kw,  HD,  D,  II 

KTIS.  Minneapolis,  NH,  2.S  kw,  HD,  D,  II 

VIDDT,  Greenville,  MS,  1  kw,  MD,  D,  II 

KFAL,  Fulton.  MO,  1  kw,  HD,  D,  II 

JCTgg,  Columbus,  NE,  1  kw,  ND,  D,  II 

WOTW,  Nashua,  NH,  1  kw,  ND,  D,  II 

vE^,    Boonville,  NY,  1  kw,  ND,  D,  II 

WKAJ,  Saratoga  Springs,  NT,  0.25  kw,  HD,  D,  II 

in^JK,  Granite  Falls,  NC,  0.5  kw,  ND,  D,  II 

UAm,  aockingham,  HC,  1  kw,  ND,  D,  II 

WIAW,  Willianston,  NC,  1  kw,  ND,  D,  tl 

X^ff,  Fargo,  ND,  {Vids  1170  kHz) 

HHYN,  Canton,  cm.    O.S  kw,  HD,  D,  II 

WFRO,  Fremont,  OH,  0.5  kw,  DA,  D,  II 

WCPA,  Cl«ar£l«ld,  FA,  1  kw,  HD,  D,  II 

WFLN,  Fbiladelphia,  PA,  1  kw,  DA,  D,  II 

WKXV,  Knoxville,  TN,  0.5  kw,  ND,  D,  II 

WCOR,  Lebanon,  TN,  1  kw,  ND,  D,  II 

KALT,  Atlanta,  TX,  1  kw,  ND,  D,  II 

KIKR.  Conroe,  TX,  0.5  kw,  DA,  D,  II 

KFLF,  Floydada,  TX,  0.25  kw,  ND,  D,  II 

KCLW,  Hamilton.  TX,  0.25  kw.  HD,  D,  II 

WODY,  Basaett,  VA,  0.5  kw,  DA,  D,  II 

WKDW.  Staunton,  VA,  1  kw,  ND,  D,  II 

KUEN,  Wanatchea,  WA,  I  kw,  ND,  D.  II 

WATIC,  Antigo,  WI,  0.25  kw,  HD,  D,  II 
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vnCLH,    Wilmington,   HC,    5   )W,   HD,    D 
WAU,    Winston-Sal«n,    HC,    1   kw,    HD,    D 
WAZS,    Summervillc,    SC,    1   )cw,    ND,    0 
WBZK,    York,    SC,    1   kw,    DA,    D 
KFRD,    Rosenbeirg-RicbBond,   TX,    1  kw,    NI 
KVSM,    Sonora,    TX,    1   )W,    ND,    D 
KSVC.    Richfield,    UT,    5  kw,    HD,    D 
WMEK,    Chase   City,   VA,    0.5   kw,    ND,    D 
KDTI,   YAklna,   WA,    5  kw,   ND,   D 
WHAW.   WsBton,   WV,    1  kw,   ND,   D 
WCUB,    Huiltowoc,    WI,    1  kw,    HD,    D 
^l,   Park  Falls,   WI,    1  kw,   ND,   D 
WPR^,   Fralria  du  CM«a,   WI,    1  kw,   ND, 


46.  990  (Canadian  I  -  Al 


WEIS,  CantTC,  AL,  0.25  kw,  HD,  D.  II 

WWWF,  Fay«tte,  AL,  1  kw,  MD,  D,  [I 

WICB,  FloraatoD,  AL,  0.5  kw,  HD,  D,  II 

CTLS,  Santa  Barbara,  CA,  1  kw,  DA,  D,  II 

fSSS.    Denver,  CQ.    5  kw,  HD,  D,  II 

WS2,    Southington,  Of,  O.S  kw,  DA,  D,  II 

WpWD,  Dawson,  GA,  1  kw,  ND,  D,  II 

95^,  Hinesville,  OA,  0.25  kw,  ND,  D,  II 

WCAZ,  Carthag«,  IL,  1  kw,  HD,  D,  II 

WITZ,  Jaapar,  IN,  1  kw,  ND,  D,  II 

viSxt.   Huncie,  IN,  0.25  kw,  DA,  D,  II 

KAYL.  Storm  Lake,  lA,  0.25  kw,  HD,  D,  II 

15SL.  Russell  KS,  0.25  kw,  ND,  0,  II 

Vmf5,    New  Orleans,  LA,  0.25  kw,  ND,  D,  II 

RBIH,  Rayville,  LA,  0.25  kw,  ND,  D,  II 

W8HH.  Clare,  ni,  0.25  kw,  DA,  D,  II 

WABO,  Waynesboro,  HS,  1  kW,  ND,  D,  II 

KRMO,  Monett.  MO,  0.25  kw,  ND,  D,  II 

HEEB,  Southern  Pines,  HC,  5  kw,  ND,  D,  II 

WBTE,  Windaor,  NC,  1  kw,  ND,  D,  II 

WJEH,  Gallipolis,  OH,  1  kw,  ND,  D,  II 

WIIG,  Maesillon,  OH,  0.25  kw,  DA,  D,  II 

KRKT,  Albany  OR,  0.25  kw,  ND,  DA,  II 

WV5C.  Somerset,  PA,  5  kw,  DA,  D,  IT 

WLKW,  Providence  RI,  50  kw,  DA,  D,  II 

WARN,    Aiken,    SC,    1   kw,    ND,    D,    II 

g5AW,    Memphis,    TN      10   kw,    DA,    D,    II 

KAML,   Kenedy-Karnes  City,   TX,   0.25  kw,   ND,   D, 

KDYL,   Tooale,   UT,    I  kw,   ND,   D,    II 

VINRV,   Narrows-Peariaburg,   VA,    5  kw,   ND,   D,    II 

WANT,   Richmond,   VA,    1  kw,   ND,   D,    II 

WMNQ,  wiaconsin  Dells,  wi,   0.5  kw,  MD,  D,    II 
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47. 

1000  (I-Bl 

1 

wvov. 

. 

2 
3 

^: 

4 

KKLO, 

S 

WKKK, 

6 

WRYZ, 

7 

B?5R, 

8 

WOOF, 

9 

WREM, 

1 

.  inSs, 

1 

.   WXTH, 

1 

.   KOTD, 

1 

.   WRNJ, 

1 

.  kx:m. 

, 

1 
1 

:  ^: 

1 

.   WSPF, 

1 

.   WBTB, 

1 

.   ^i^m. 

2 

.      WIOO, 

2 

.   WKYB, 

2 

.   WGOG, 

2 

.   KXRB, 

2 

.   X5TA, 

2 

.   S^F, 

2 

.   WBWS 

2 

.   ^, 

HuntsviUe,   AL,   10  )w,   DA,   D,    it 
KontgoBwry,   AL,   5  ton,   ND,   D,    II 
FoUMhoa  B«nd,   AS,   0.2S  kw,   HD,   D,    1 
Vlata,    CA,    1  kw,   DA,   D,    II 
Bloimtatcnm,    FT.,    1   kw,   ND,   D,    II 
Ji^lter,   FL,   1  kw,   DA,  D,    II 
Soperton,   GA,   1  kw,   ND,  D,    II 
Daovllle,   KY,   1  kw,  DA,  D,    II 
Jenkins -Pound,   KX,    1  kw,   ND,   D,    II 
LeomiDater,    HA.   1  kw,   HD,   D,    II 
LexlngcoQ,   MS,   5  kw,  HD,  D,    II 
PlACtemouth,    HE,    0.25  kw,   DA,   D,    II 
Hackettstown,    NJ,    1   kw,   DA,   D,    II 
A 11; u que r que ,    NK,    10  kw,   ND,   D,    II 
BorseheadE,    NY,    1  kw,   HD,   D,    II 
Gamer     HC     1  kw,   ND,   D,    II 
Hickory     NC,    1  kw,   ND,    D,    II 
HeatH,   oa,   0.25  kw,   DA,  D,    tl 
Fua«,  OH,    0.5  kw,   DA,   D,    II 
Carlisle,   FA,   1  kw,   ND,  D,    II 
HAMiogway,    SC,    10  lew     ND,   D,    II 
Walhalla,   SC,    i  kw     ND,  S,    II 
Sioux  Falls     SD,   10  kw    DA,  D,    II 
Coleman,   TX     0.25  )cw     ND     D.    II 
Henderson,    TX,    0   25   kw     »D     D,    II 
Rutland,   VT,    1  kw,   ND,  D,   II 
AltaVista,   VA.   1  kw,  »D,  D,    II 
Centreville,    VA,    1   kw,   DA,   D,    II 
TBppBhannock,   VA,    0.5   kw,    ND,    D,    II 


48.     1010  fCanadian  I7A) 


.  San  Wraaciuco.  CA,  10  kw  D/0.25  kw  H,  DA-1,  SH,    II 
,  Brush,   CO,    5  kw  D/2.5  kw  CE,   ND,   D,    II 

,   CEcetview,   FL,   1  kw,   ND,   D,    II 

,   Jacksonville  Baach,    FL,    10  kw,    DA,    D,    II 

.    Tampa,     FL      50   kw,    DA,    D,     II 

,  Atlant.a  OA  50  kw,  ND,  D,  II 

,  Columbus   IN  0.5  kw,  HD,  D,  II 

,  Mason  City,  lA,  1  kw,  HD,  D,  II 

,  Independence,  K5,  0.25  kw,  HD,  D,  II 

,  De  Ridder,  LA.  1  kw,  ND,  D,  II 

.  Garyvlll«,  LA,  0.5  kw,  HD,  D,  II 

.  Baltimore,  HD,  1  kw,  HD,  D,  II 

,  Lansing  Ml   0.5  kw,  DA,  D,  II 

,    Mapleuood,    KN      0.25    kw,    DA,    D,    II 

,    Chillicothe,    MS,    0.25   kw,    ND,    D,    II 

,    FestuS'St      Louis,    MS,     50    kw,    DA,    D,     II 

,  Lexington,  NE  (Vide  S80  kHz) 
,  Newport,  HH,  0.25  kw,  ND,  D,  11 
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42.      9S0   tReqJOMl  -   Ii:) 


.  Forrest  City,   AS,    5  Im,   ND,   D 

.  Auburn,  CA,   5  kw,  da,  D 

.  Sunmierville,    GA,    5  kv,    HD,    D 

.  Bolaa,    ID,    5  kw,   MD,  D 

.  Chicago,    IL,    1  kv,   ND,   D 

.  Indianapolis,    IM,    5   kw,   DA,    D 

.  Newton,   K&.    0.5  kw,   HD,   D 

.  Barbourvill*,    KY,    1  kw,    ND,    D 

.  Potomac-Cabin  John,   HD,    1  kw,   DA,   D   [Wash,   D.C.] 

.  BoBton,    MA.    S  kw,   HD,   D 

.  Hattiesburg,  MS,    5  kw,  ND,  D 

.  Bayard.    NH,    5  kw,   MD,   D 

.  Hyde   Park.    (fT,    0.5  kw,   HD,   D 

.  Greensboro,  KC.   0.5  kw,  ND,  D 

.  Steubenville     <»,    1  kw,  DA,  D 

.  Roseburg     OS    1  kw,  ND,  D 

.  Bamesboro     PA,    O.S  kw,  ND,  0 

.  Moncks  Comer,   SC,   0.5  kw,   ND,   D 

.  Franklin,   nt,    1  kw,   ND,   D 

.  Ricbnond,  VA,   5  kw,  ND,  o 

.  Eagle  River,   WI,    1  kw,   HD,   D 

.  Sheboygan,   WI,    0.5  kw,   DA,   O 

.  Kenmersr,   wy,    5   kw,   ND,   D 


43.      960   (Regional  -  III) 


.  Mobile     AL,   1  kw,  ND,  D 

.  Apple  Valley,   CA,    5  kw,   ND,   D 

.  Lake  city,    FL,    0.5  kw,   HD,   D 

.  Sebring,  FL,  1  kw,  ND,  D 

.  Albany,  GA,    S  kw,  DA,  D 

.  SalBon,    ID,    1  kw,   HD,   D 

.  East  Holine.    IL,    1  kw,   DA,   D 

.  Prestonsburg,  tx,   5  kw,  HD,  D 

.  Abbeville,    LA,    1   kw,    ND,    D 

.  Rogers  City,   HI,    S  kw,   ND,   D 

.  Little  Falls,   HH,    5  kw,   ND,   D 

.  Baker,   NT,    5  kw,   ND,   D 

.  Tarmin^on     HH,    5  kw,   ND,   D 

.  SoGwell     NM,   1  kw,  HD,   D 

,  Dallas-Gastonia,    HC,    I  kw,    ND,    D 

.  Wooster,   OB,    1  kw,   HD,   D 

Carlisle,  PA,  5  kw,  DA,  D 

.  Kane,  PA,  1  kw,  ND,  D 

.  Sayre,  PA,  1  kw,  HD,  D 

Beaufort,  SC,  1  kw,  ND,  D 

.  HcHiimville,  IN,  0.5  kw,  HD,  D 

.  Mount  Pleasant,  TX,    1  kw,  HD,  D 
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44.  970  (ReqioMl  -  III) 

I.  WERE,  Hamilton,  AL.  5  kv,  ND,  D 
2'  KVWH.  Show  Low,  A2,  5  kw,  ND.  D 

3.  KHEA,  JoiMBboro,  AR,  1  kv,  KD,  D 

4.  KFEL,  Pueblo.  CO.  1  kw,  ND,  D 

5.  W3ZN,    Jaclcsonville,    FL,    1  kw,    DA,    D 

6.  WKLS.   Atlanta,   GA,    5  kw,   HD,   D 

7.  gg^,   VidalU,   CA,    5  kw,   ND,   D 

*  8.  KA7T,   Rupert.    ID,    1  kw,   ND,   D 

9.  WSO,    Southbcidge    MA,   1  kw,   HD,   D 

10.  WTY,    Ishpemlng     «I      5   kw,    MD,    D 

II.  WBKH,  Brandon  HS   1  lew,  DA,  D 

12.  K3^,  North  Platte,  ME,  5  kw,  IID,  D 

13.  KHUU,  Los  Vegaa,  HV,  O.S  kw,  ND,  D 

14.  KDCE.  Eapanola,  NM,  1  kw,  ND,  D 

15.  Bjgg,  Noxvich.  HY.  1  kw,  ND,  D 

16.  WRCS,  AhOSkle,  NC,  1  kw,  ND,  D 

*  17.  WiH,  Canton,   HC,    5  kw,   ND,   D 
18.  WATB.   Athens,   cm,    1  kw,   ND,   D 

*  19.  iSEF,   Bellefoata,    PA,    1  kw,   ND,   D 

*  20. ,  Spring  City,  TM,  0.5  kw,  HD,  D 

21.  f^a^,   Austin,  TX,  1  kw.  DA,  O 
KBSH,  Crane.  TX  (vide  810  kHz) 

22.  KHOK.  Forth  Wortb.  TX.  1  kw,  ND,  D 

23.  vTSa,   Danville, <VA,  1  kw,  ND,  D 

*  24.  WWYO,  Fineville,  WV,  1  kw,  HD,  D 

25.  WHA,  Hadiaon,  WI,  5  kw,  ND,  D 

26.  HAKX,   Siqierior,   WI,   1  kw,   ND,   D 

45.  980  (Regional  -   111) 

1.  WKLF.    Clanton     At.,    1   kw,    ND.    D 

2.  KFWJ.    Lake  Havasu  City,    AZ,    1   kw,    KD.    D 

3.  KCAB.    DarddJielle     AX,    1   kw,    ND.    D 

4.  KEAP,    Freano.    CA.    0.5  kw,   ND.   D 

5.  KCTY.  Salinas,  CA.  1  kw.  DA.  D 

6.  KGLN.  Glenwood  Springs,  CO,  1  kw,  ND.  D 

7.  WSUB.  Groton.  CN,  1  ku,  HD,  O 

8.  WDVH,  Gainsville,  FL,  5  kw,  ND.  D 

9.  WTOI.  Harianna,  FL,  1  kw.  ND.  D 

10.  WBOP,  Pensacola,  FL.  1  kw,  HD.  D 

*  11.  WKLY.  Hartuell.  GA.  1  kw,  HD,  D 

12.  WPCA.  Ferry,  GA,  1  kw.  HD.  D 

13.  KUPI.  Idaho  Falls.  ID.  1  kw,  ND,  D 

14.  KCIJ.  Shreveport,  LA,  5  kw,  HD,  D 

*  15.  WAOP,  Otsego.  HI,  1  kw,  HD,  D 

16.  WAPF,  HcComb.  HS,  5  kw,  HD,  D 

17.  WKOR,  Staxkville,  HS,  1  kw,  ND,  D 

18.  KVLV.  Fallon,  NV,  S  kw,  ND,  D 

*  19.  KHIH.  Grants.  HH,  1  ku,  HD,  D 
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20.  WKLH,  wilmingtoTi,   NC,    5  kw,   HD,   O 

21.  WAAA,  Winston-Salem,   NC,    1  kw,   ND,   D 

22.  WAZS,  Summerville,    SC,    1  lew,    ND,    D 

*  23.  WBZX,  York,    SC,    1   kw.    DA.   D 

24.  KFRD.  Rosenberg-Richmond,    TX,    1   Im,    ND,    D 

25.  KVRN,  Sonora,    TX,   1  kw,   MD,   D 

26.  KSVC,  Richfield,  UT,  S  kw,  MD,  D 

*  27.  WMEK,  Chaae  City  VA,  0.5  kw,  HD,  D 

28.  KUTl.  Yakima,  MA,  5  kw,  HD,  D 

29.  WHAW.  Waaton,  WV,  1  kw,  HD,  D 

30.  ficuB.  Manitowoc,  wi,  i  kw,  MD,  D 

31.  HST.  Park  rails,  WI,  1  kw,  ND,  D 

32.  grae.  prairie  du  Chien,  WI,  1  kw,  HD,  D 

*6.   990  (Canadian  I  -  A) 

WEIS,  Centre,  AL,  0.25  kw,  ND,  D,  II 

WWWF,  Fayette,  AL,  1  tew,  ND,  D,    II 

WTCB,    Flomaton,  AL,   0.5  kw,   ND,   D,    II 

mCS,   Santa  Barbara,   CA,   1  kw,   DA,   D,    II 

Sks,  Denver,  CO,  S  kw,  ND,  D,  II 

wSrf,  Souchingcon,  CN,  0.5  kw,  DA,  D,  II 

WDWD,  Dawson,  GA,  1  kw,  HD,  D,  II 

B^,  Hinesville,  CA,  0.25  kw,  HD,  D,  II 

WCAZ,  Carthage,  IL,  1  kw,  ND,  D,  tl 

WITZ.  Jaaper,  IN,  1  kw,  ND,  D,  II 

V^K,    Huncie,    IK,    0.25   kw,    DA,    D,    II 

KAYL,    Storm  Lake      lA,    0.25   kw,    ND,    D,    II 

KRSL,    Russell     KS,    0.25  kw,  ND,   D,    II 

MnifR,   New  Orleans,    LA,    0.25  kw,   ND,   D,    II 

KRIH,   Rayvilla,   LA,   0.2S  kw,   ND,   D,    II 

WHNH,   Clare,   HI,    0.25  kw,   DA,    D,    II 

WABO,  Waynesboro,  MS,  1  kw,  ND,  D,  II 

KRMO,  Monett,  MO,  0.25  kw,  ND,  D,  II 

W^,  Southern  Pines,  HC.  5  kw,  HD,  D,  II 

WBTE,  Windsor,  HC,  1  kw,  ND,  D,  II 

WJEH,  Gallipolis,  OH,  1  kw,  HD,  D,  II 

WTIQ,  Kassillon,  OB,  0.25  kw,  DA,  D,  II 

KRKT,  Albany  OR,  0.25  kw,  ND,  DA,  II 

wysc,  Somerset,  E<A,  5  kw,  DA,  D,  II 

^Sw,  Providence,  RI,  50  kw,  DA,  D,  II 

WAKH,  Aiken,  SC,  1  kw,  ND,  D,  II 

RWAW.  Memphis,  TN,  10  kw,  DA,  D,  II 

KAML,  Kenedy-Karnes  City,  TX,  0.25  kw,  HD,  D,  II 

KDYL,  Tooele,  UT,  1  kw,  ND,  D,  II 

WNRV,  Narrows-Pearisburg,  VA,  5  kw,  ND,  D,  II 

WANT,  Richmond,  VA,  1  kw,  HD,  D,  II 

WNWO,  Wieconain  Delle,  WI,  0.5  Kw,  HD,  D,  II 
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,  Huntsvllle.  AL,  10  kw,  DA,  D,  ll 

,  MontgoBuy.  AL,  5  kw,  HD,  D,  II 

,  Potaaahoa  Bead,  AR,  0.25  kw,  ND,  D,  : 

,  Viata,  CA,  1  kw,  DA,  D,  II 

,  Blountstown,  PL,  1  kw,  ND,  D,  II 

,  Jupitsr,  IT.,  1  Iw,  DA,  D,  II 

,  Soperton,  GA,  1  kw,  HD,  D,  II 

,  Danville,  KX,  1  kw,  DA,  D,  II 

,  Jenkins -Pound.  Kt,    1  kw,  HD,  D,  II 

,  Leonlnster,  KA,  1  kw,  ND,  D,  II 

,  Lexin^on,  KS,  5  kw,  ND,  D,  II 

,    PlatCsmouth,   HE,    0.25  kw,    DA,   D,    II 

,    Eacket^tstown,   HJ,    1  kw,   DA,   D,    II 

,    Albuquerque,    HM,    10   kw,    HD,    D,    II 

,    Horseheada.   HY,    1   kw,   HD,   D,    II 

,    Gamer.   NC,   1  Iw,    HD,   D,    II 

,   Hickory,   «C,    1  kw,   MD,   D,    II 

,   Baath,   OH.    0.25   kw,    DA,    D,    II 

,   Parsa,   cm,   0.5  kw,   DA,   D,    II 

,    Carliala,    pa,    1   kw.    KD,   D,    II 

,  Haalngwa?.   Sc,    lo  )cw    HD.  D,    II 

,   WalballB,    SC,    1  kv     ND     D,    II 

,    Sio>ut  Falls     SD,    10  kv     Da,   D,    II 

,    Coleman,   fX      0.2S   kv      HS     D.     II 

,    Henderson     TX,    0  25  kw    HD,   D,    II 

,    Rutland,    VT,    :    kw,    HD,    D,    II 

,   AltaVista,   VA,  1  lew,   HD,  D,    II 
.    Centreville,    VA,    1  kw,   DA,   D,    II 
,    TappahAimock,   VA,    O.S  kw,   HD,   D,    II 
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,  San  Francisco,   CA,   10  kw  D/D.25  kw  H,   DA-l, 
.   Bruab,    CO,    5  kw  D/2.5  kw  CH,   HD,    D,    II 

,  Crestview,  TL,   1  kw,   HD,  D,    II 

,   Jacksonville  Beach     PL,    10  kw,    DA,   D,    II 

,    Tampa,    FL      50    kw,    DA,    D,    II 

,    Atlanta      GA.    SO   kv,    HD,    D,    II 

,    Columbus       IK,    0.5   kw,    HD,    D,    II 

,   Mason  City,    lA,    1  kw,  HD,   D.    II 

.    Independence,   KS,    0.25  )w,   HD,   D,    II 

,    De   Ridder,    LA,    1  kw,   HD,   D,    II 

,  Garyvill*.   LA,   0.5  kw,  ND,   D,    II 

,    Baltimor*,   HD,    1   kw,    HD,   D,    II 

,    Lansing.    MI,    0.5  kw,   DA,   D,    II 

,    Maplewood,    KN     0.25   kw,   DA,   D.    II 

,    Chillicothe,   Ms,    0.2S   kw,    HD,   D,    II 

,    Festus-St     Louis,    nS,    50    kw,    DA,    D,    II 

,    Lexington,    NE,    (Vide  380   kHz] 

,   Newport,    NB,    0.25   kw,    HD,    D, ' II 
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'  20.  WCOK,  Sparta,  NC,  0.25  lew,  HD,  D,  II 

21.  WQIO,  Canton,  OH,  5  lew.  DA,  D,  tl 

22.  WALD.  Walterboro,  SC,  1  kw,  SD,  D,  H 

23.  WNFC,  Nawpoct,  TH,  1  kw,  HD,  D,  II 

24.  WFHC.  Wav«xly,  TN,  1  Iw,  ND,  D,  II 

25.  KAHft,  jEl  Falao,  TX.  10  kw,  ND,  D,  II 
'  26.  KHm./Gilner,  TX,  10  kw,  DA,  D,  II 

'  27.  KCLT,  Lockhart,  TX,  0.25  kw,  DA,  D,  II 

'  28.  KIWT,  Wintttra,  TX,  1  kw,  HD,  D,  II 

29.  KRSP.  Salt  Lake  Citf,  UT,  10  kw,  HD,  D,  II 


WAHH,  Tallahassee,  FL,  10  kw,  HD,  D,  II 

KILR,  EstherviU«,  lA,  0.25  kw,  DA,  D,  II 

VSSS.  Elkton,  KS,  0.25  kw,  HD,  D,  II 

vntHB,  Stirliag,  NJ,  0.25  kw,  ND,  D,  II 

WKDR,  Plattaburgh,  NY,  5  kw,  HD,  D,  II 

W9CP,  Sandy  Creek-Pulaski,  HY,  2.5  kw,  HD,  D,  II 

WGOS,  High  Point,  NC,  1  kw,  HD,  D,  II 

WHYZ,  Greenville,  SC,  50  kw,  DA,  D,  II 

KWEL,  Midland,  TX,  1  kw,  ND,  D,  II 

wciR,  Beckley,  w?,  lo  kw,  ND,  D,  II 


WKAC,  Athens,  AL,  S  kw,  ND,  D,  II 

WLVN,  Luv«rne,  AL,  0.5  ku,  KD,  D,  II 

WFIV,  Kissimmee,  FL,  5  kw,  ND,  D,  II 

WJOE,  Port  Saint  Joe,  FL,  1  kw,  HD,  D,  II 

WCOB,  Marietta,  GA,  10  kw,  DA,  D,  II 

WPOK,  Pontine,  TL,  1  kw,  DA,  D,  II 

WNWI,  Valparaiso,  IM,  0.25  kw,  KD,  D,  II 

KOAK,  Red  Oak,  lA,  0.25  kw,  ND,  D,  II 

WOAP,  Owoaao,  MI,  1  kw,  ND,  D,  II 

KYHN,  Horthfield,  MN,  1  kw,  HD,  D,  II 

WECP,  Carthage,  MS,  5  kw,  DA,  D,  II 

KYHO,  Eaat  Prairie,  MO,  0.5  kw,  HD,  D,  II 

KJEL,  Lebanon,  HO,  0.25  kw,  DA,  D,  II 

WUfO,  Amherst,  NT,  1  kw,  ND,  D,  II 

WEWO.  Laurinburg,  NC,  5  kw,  HD,  D,  II 

WKGX,  Lenoir,  NC,  5  kw,  HD,  D,  II 

WW>R,  Murfeesboro,  NC,  1  kw,  ND,  D,  II 

i3^(,  Langdon.  UD,    1   kw,  ND,  D,  II 

WMTO,  Sidney,  OH,  0.25  kw,  DA,  D,  II 

WQRO,  Huntingdon,  PA,  1  kw,  DA,  D,  II 

WEEP,  Pittsburgh,  PA,  50  kw,  DA,  D,  II 

WKBY,  Chatham.  VA,  1  kw,  ND,  D,  II 

WZTQ,  Hurricane,  WV,  S  kw,  DA,  D,  II 
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,  Jacluonvllle,   AL,    0.5  kw,   ND,   D,    II 

RSm,  7ortuna,    CA,    10  kw,   HD,   D,    II 
iSM,  Denver,   CO,    50  kw,   DA,   D,    II 
MHFL,  Honticello,    FL,    1   kw,    ND,    D,    II 
WBAF,  BamesvUIe.   OA,    1  kw,   MD,   D,    II 
WCRA.  Effinghan,    IL,   1   kw,   ND,   D,    II 
W5:c.  MeadotA,    IL,    0.2S,    ND,    D,    II 
VrHR.  Fort  Wayne,    IH,    1  kw,   DA,   D,    II 
KVD8,  Sioux  Center,    lA,    0.5   kw,    DA,    D,    II 
raws.  Waterloo,    lA,    1  kw,   KD,   D,    II 
WSLG,  CoaZBlas,    LA,    0.5  kw,    DA,    D,    II 
WILD,  Boston,    HA,    5   )tw  D/1  kw  CS,    MD,    D,    II 
WWDS.  Huakegon,   HI,    1  kw,   HD,   D,    II 
^Ss,  Excelsior  Springs,   HO,   0.25  kw,   ND,   D, 
WKTB,  King,   NC,   1  kw,   ND,   D,    II 
WBZB,  SelM,    HC,    1  kw,    ND,    D,    II 
KTCO,  Tioga,   ND,   0.25  kw,   ND,   D,    It 
WKFI,  Wilmington,   OH,    1  kw,   DA,   D,    II 
HHTY,  Greenwood,    SC,    1   kw,   HD,   D,    tl 
WKSP,  Kingstree,   SC,    1   kw,   ND,   D,    II 
WBHR,  Englewood,   IN,    1   kw,   ND,   D,    II 
WJKM,  Eartsville,  IN,   1  kw,  HD,  D,    II 
WGOC,  Kisgsport,   m,    1  kw,   ND,   D,    II 
.    KACO,  BellTille,    IX,    0.25   kw,    HD,    D,    II 
KANH,  Ogden,    UI,    5  kw,    HD,    D,    II 
WISS,  Bwlin,    WI,    0.5   kw,    DA,    D,    II 
,  Rice  Lake,   WI,   1  kw,   ND,   D,    II 
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WLBB.  Cttrcolltoa,  GA,  1  kw,  ND,  D,  II 
^SJ,  Hei^Btaad,  NY,  10  kw,  DA,  D,  II 
WgA.   Betblehea,   PA,   0.25  kw,   ND,   D,    IJ 
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WBCA.  Bay  Kinette,  AL,  10  kw  D/2.5  kw  CH,  HD, 
HBIB,  Centraville,  AL,  1  kw,  MD,  D,  II 
KHAC,  Window  Rock,  AZ,  10  kw  D/2.5  kw  CH,  ND, 
RGFL,  Clinton,  AS,  0.25  kw,  HD,  D,  II 
KAKA,  Dexmott,  AR,  10  kw,  DA,  D,  II 
WTIS,  Tampa,  FL,  10  kw,  DA,  D,  II 
WEBS,  Calhoun,  GA,  0.25  kw,  HD,  D,  II 
WWBI.  Chicago,  IL,  5  kw,  ND,  1-WBT/KFAB,  II 
VSn,   Nobleavilla,  IN,  0.5  kw,  DA,  D,  II 
WKDZ,  Cadiz,  KY,  1  kw,  ND.  D,  II 

Wgm,  RichBond,  KY.  0.25  kw.  ND,  D,  II 
WFCS.  Franklinton,  LA.  1  kw,  ND,  D,  II 
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KFAL,  Pinaville,  la,  o.S  kw,  md,  D,  II 
WUPE,  Plttsfield,  HA,  1  kw,  ND,  D,  tl 

WUHN,    Hason,    HI.     1    )[W,    DA,    D,     II 

WJML.   Patoskey,   HI,    10  kw,   DA,   D,    II 
viKRA.  B0II7  Sprlogs,  KS,    1  kw,  nd,  D,    II 
WVHB,    S*lttD,    HE,    5   kw,    DA,    D,    II 
KCIA,   Bimbla  City,   HK,    1  kw,   KD,   D,    II 
g5?W.    SwMca  Falla,   HY,   1  kw,   HD,   D,    II 
&S5,    U«rwick,    NY,    0.25   kw,    ND,    D,    II 
WELX.   Zsnia,   Cm,   0.25  kw,   DA,   D,    II 
IxSr,    Atoka,    OK,    5   kw,    DA,    D,    II 
WJSM.   Martlnsburg,   FA,    1  kw,   ND,   D,    II 
tMAE,   Nonristown,  7A,    5  kw,   DA,   D,    II 
WKEG,   WashiagtOR,   fA,    1  kw,   DA,   D,    II 
WHIM.    Providence,    RI,    1   kw,    KD,    D,    II 
WSLV,   Ardmore     TN-AL,   1  kw,   ND,   D,    II 
WAT,   Pilteville.   TN,    0.2S  kw,   MO,   D,    11 
KDRT.    Alamo  Heigtits,    TX.,    I  kw,    MD,    D,    II 
WZAM,    NOEfolk,    VA.    50   kw,    DA,    D,    II 
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«fDST,  waahington,  DC,  1  kw,  ND,  D,  II 
WWOL.  Buffalo,  NY,  1  kw,  HD,  D,  It 
EcES,  Clabuma.  TX,  0.25  MD,  D,  II 
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WFUL,  Barton,  FL,  1  kw,  ND,  D,  II 
WLBA,  Gainesville,  GA,  10  kw,  ND,  D,  II 
WWCM.  Brazil  IN  0.5  kw,  MD,  D,  II 
i^T,  Mount.  Pleasant,  lA,  0.25  kw,  HD,  D,  II 
KLET,  Wellington,  KS,  0.25  kw,  DA,  D,  II 
WKKD,  Frankfort,  KT,  0.5  kw,  DA,  D,  11 
WSJF,  Murray  XY  0.25  kw,  HD,  D.  II 
WCUF.  Gulfport,  Ms.  0.5  kw,  HD,  D,  II 
KBLR.  Bolivar,  HO,  0.25  kw,  MD,  D.  II 
WFYB,  Benson,  MC,  1  kw.  HD,  D,  II 
WCBX,  Eden,  HC,  1  kw,  ND,  D,  II 
WJTP,  Kewland,  HC,  1  kw,  MD,  D,  11 
KBMR,  Bismarck,  MD,  10  kw,  ND,  D,  II 
WCTH,  Satan  OH  0.25  kw,  DA,  0,  II 
WASP,  Brownsville,  PA,  5  kw,  DA,  D,  II 
WEED,  Waynesboro.  PA,  1  kw.  DA.  D,  II 

WPOB,  Camden.    5C ,    1   HD.    D,     It 

WAHG.  Gallatin,    TN,    2.5   kw  D/1   kw  CB.    ND,    D,    II 

WDTH,  Selmer     TK     0.25   kw,    ND,   D,    II 

KHBY.  E<]na,    TX,    10   kw,    DA,    D,    II 

KBCT.  Hei^ihis,    TX,    1  kw,    DA,    D,    II 

WRRL.  Rainelle,   W?,    1  kw.   MD.   D,    II 
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KVLI, 
KNAB, 
WffEL. 
WAWK. 


WMOC, 
KFIX. 
KCTE, 


>   13.      WCJW,    Warsi 


LaJM  Isaballa,   CA,   O.S  kw,  ND,  D,   II 
Burlington,   CO,    1  kw,   ND,   D,    II 
Pekin,    IL.    5  kw,    tID,    D,    II 
Kendallville,    IH,    0.25  kw,   ND,  D,    II 
Waukon,    lA,  1  kw,    ND,   D,    II 
Hawksville-Lewisport,    KY,    O.S  kw,   ND,   D,    II 
Salyersville,    KY,    1   kw,   ND,    D,    II 
Kentwood,    MI,    5  kw,   DA,  D,    II 
HcCOBl),   H8,   0.5  kir,   ND,  D,    II 
Lib«rt7,    no,   0.5  kw,   ND,  D,    II 
Southwest  City,   MO,    0.25  kw,  MD,   D,    II 
Piedmont,  MO,    1  kw>   ND,   D,    II 

1  kw,    DA,    D,    II 
Lexington,  NC,    1  kw,   DA,  D,    II 
Hanefield,  CS,    0.2S  kw,   DA,   D,    II 
Oklabona  City,   OK,   1  kw,  ND,   D,    II 
New  Castle,    PA,    5   kw,    DA,   O,    II 
FayeCt-eville,    IH,    S  kw  D/2.5   kw  CH,    HD,    D,    II 
KUiaxal  Vtolls,   IX,   0.25  kw,   ND,   D,    II 
Takiaa,   WA,    1  kw,   ND,   D,    II 


62.     1150  (Reaiooal  -  ill) 


,  Geneva.  AL,  1  kw,  ND,  D 

,  Hiddlecovn,  CT,  1  kw,  MD,  D 

,  Fort  Valley,  Georgia,  1  kw,  ND, 

,  ValdoBta,  GA,  1  kw,  «D,  D 

,  Marion,  IL,  5  kw,  DA,  D 

,  Rockford,  IL,  1  kw,  DA,  D 

,  Burlington,  lA,  O.S  kw,  DA,  D 

,  Ht.  Sterling.  KZ,  0.5  kw,  ND,  I 

,  Munfordville,    fCY,    1   kw,   MD,    D 

,  Skowhegan,    NE.    S  kw,   HD,   D 

,  Albany,    HN.    1   kw,   ND,    D 

,  Osage  Beach,    MO,    1   kw,   MD,    D 

,  Burlington -Graham,  NC,    1  kw,   HI 

,  Portland,    OR,    5  kw,  DA,   D 

,  Huntingdon,    PA,    5  kw,    ND,    D 

,  Lehighton,    PA,    1  kw,  DA,   D 

,  New  Kensington,  PA,  1  kw,  DA,  I 

,  Rock  Hill,  SC.  I  kw,  HD,  D 

,  Seneca,  SC,  1  kw,  ND,  D 

,  Rapid  City.  SD,  5  kw,  MD,  D 

,  Corpus  christi,  IX,  1  kw,  DA,  I 

,  El    Paso,    TX,    1  kw,    HD,    D 

,  Highland  Park,   TX,    1  kw,   DA,   D 

,  Midland,    TX,    1  kw,  ND,   D 

,  Port  Nechea,   IX,    0.5  kw,   DA,   D 

,  Cuanah,   TX,    0.5  kw,   ND,   D 
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WMSL.  Laural,  MS,  S  lew,  ND,  D 
WCSA,  Ripley,  HS,  0.5  lew,  HD,  D 
RIMB,  Kinball,  HE,  I  kw,  ND,  D 
WBNR,  Beacon,  HY,  1  kw,  DA,  D 
WCSJ,  Edauton,  NC,  1  kw,  ND,  D 
WFHB,  Fhlllipsburg,  PA,  5  kw,  ND,  0 
WWUU.  sreenville,  SC,  5  kw,  MO,  D 
WJOT.  Lake  City,  SC,  1  kw,  ND,  D 
Ri?gR.  Winnar,  SD,  5  kw,  HD,  D 
WHOO,  Chattanooga,  TH,  5  kw,  ND,  D 
WMCH,  Chucch  Hill,  TH,  1  kw,  KD,  D 
HDKH,  DickBon,  TH,  1  kw,  HD,  D 
WCtC,  Jamestown  TH,  1  kw,  HD,  D 
KSPL.  oiboll  DC,  1  kw,  ND,  D 
KFSO,  Falfurrias,  TX,  0.5  kw,  ND,  D 
KIXY.  San  Angelo,  TX,  1  kw,  ND,  D 
KTae,  Taylor,  IX,  1  kw,  ND,  D 
KTOE,  Tulia,  TX,  1  kw,  ND,  D 
WJJJ.  Cbristianabur?,  VA,  1  kw,  ND,  D 
ggfS.  Hoaas  Lake,  WA,  1  kw,  HD,  D 
WVVW,  Gtafton,  WV,  O.S  kw,  HD,  D 
VWIS,  Black  River  Falla,  WI,  1  kw,  MD, 
WKg,  Hooroe,  WI,  1  kw,  HD,  D 
WOCO.  Oconto,  WI,  1  kw,  ND,  D 


74.   1270  (Regional  -  III) 


WCSV,  Guntersvilla,  AL,  1  kw,  KD,  E 

W53,  Frichard  AL,  S  kw,  HD,  D 

tSJf,  Holbrook,  aZ,  5  kw,  HD,  D 

XADL.  Pine  Bluff  AS,  5  kw,  ND,  D 

KBLC,  Lakeport  CA,  O.S  kw,  HD,  D 

KGUY,  Palm  Desert,  CA,  1  kw,  DA,  D 

WORL.  Orlando,  Ft.,  5  Iw,  ND,  D 

mSw,  Cartersville,  GA,  0.5  kw,  HD, 

vam,  coiuBbua,  ga,  5  kw,  hd,  d 

WORX.  Madison,  IN,  1  kw,  DA,  D 

WAIH,  Columbia,  KY,  1  kw,  HD,  D 

WFUL.  Fulton,  KY,  1  kw,  ND,  D 
WVKY,  Louisa,  KY,  1  ku,  ND,  D 

KVCL.  Winnfield,  LA,  1  kw,  HD,  D 
WVOM,  luka,  nS,  1  kw,  ND,  D 
WLSH.  Louaiville,  MS,  5  kw,  ND,  D 
WHLC,  Hontlcello,  MS,  1  kw,  ND,  D 
KUSH,  St.  Joseph,  HO,  1  kw,  HD,  D 
KTBD,  Waynesville,  MO,  0.5  kw,  ND, 
KESl,  Sparks,  HV.  1  kw,  ND,  D 
WDVL.  Vineland,  NJ,  0.5  kw,  DA,  D 
KIHN,  Alamogordo  NH,  1  kw,  HD,  D 
WHLD.  Niagara  Falls,  HY,  5  kw,  DA, 
WDLA.  Walton,  NY,  5  kw,  ND,  D 
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>  25.  HHPM,    Salthfittld,   MC,    5  kw,   ND,   D 
26.  WILE.    Cambridgtt,   OB,    1  lew,   MD,   D 

>  27.  KWPR,  ClATAMOra,  OK,  0.5  kw,  KD,  D 

28.  KAJO,  Cxants  Paa«,  OK,  5  kw,  ND,  O 

29.  WBHC.   BoMpton,   SC,    1  kw,   ND,   D 

30.  BEut.    Sur£sia«  Beadi-K^ardsii  City,   SC,    S  kw,   DA,   D 

31.  ggg     Big  Spring,   ZX,   1  kw,   HD,   D 

32.  IBs.  Eagl«  Pua,  XK,  1  kw,  tID.  D 

33.  V5^.   Hswpart  Hewm,  VA,  1  kw,  ND,  D 

>  34.  WBEO,  Stuart,  VA,  1  kw,  ND,  D 

■  35.  KCVL,  Colvllla,  WA,  1  kw,  MD,  D 

36.  KBAM,  Longvlsw,  WA,  S  kw,  KD,  D 

37.  W8JC.  HaustoD,  wt,  0.5  kw,  KD,  D 


75.   12flO  (Raqlonal  -  III) 

*  1.  W7ID,  PsidBont,  AL,  X  kw,  ND,  D 

2.  KBEP.  ?bo«nlJt,  AZ,  1  kw,  KD,  D 

3.  KHSg.  Mawport,  AK,  1  kw,  KD,  D 

4.  tBgC.  Saaferd,  DE,  1  kw,  KD,  D 

5.  WgTX,  D«  E^inlak  Springs,  FL,  5  kw,  ND, 

6.  WEXI,  Jacksonville,  FL,  5  kw,  KD.  D 

*  7.  WIPC,  Lake  Wales   FL,  1  kw,  ND,  D 
a.  W2KD,  Sarasota,  FL,  0.5  kw,  DA,  D 

9.  WIBB,  Hacon,  GA,  5  kw,  KD,  D 

10.  KCOB.  HewtOQ,  lA,  1  kw,  HD,  D 

*  11.  f^Ri,  ciubarland,  kt,  1  kw,  kd,  D 

*  12.  WIXI,  Lancaatar,  KI,    1  kw,  HD,  D 

13.  KHCL,  Oak  Gcove,  LA,  1  kw,  MD,  D 

14.  gggc.  Alma,  MI,  1  kw,  HD,  D 

*  15.  WSCO,  Taylorsville,  HS,  0.5  kw,  HD,  D 
16.  KDKD,  Clinton,  MO,  1  kw,  HD,  D 

*  17.  KZRO,  Potoai,  HO,  0.5  kw,  KD,  D 

*  18.  KCNI,  Broken  Bow,  HE,  1  kw,  KD,  D 

19.  KVOV,  Henderson,  NV,  5  kw,  ND,  0 

20.  KRZE.  Fannlng1:oti,  NK,  5  kw,  ND,  D 

*  21.  WITAL.  Scotland  Neck.  HC,  5  kw,  ND,  D 

22.  wmj.  Jackaon.  OB,  1  kw,  HD,  D 

23.  KLCO.  Potaau.  OX,  1  kw,  KD,  D 

*  24.  WBRX,  Berwick,  PA,  1  kw,  ND,  D 

25.  WJAY.  Hullins,  SC,  5  kw,  ND,  D 

26.  UHCP,  Columbia,  TN,  1  kw,  ND,  D 

27.  WDHT,  Dayton,  TN,  1  kw,  HD,  D 
2B.  KEAH,  Abilane,  TX,  O.S  kw,  HD,  D 

29.  K?5l.  Branham,  TX,  1  kw,  ND,  D 

30.  EJJE,  Longview,  TX,  1  kw,  ND,  D 

*  31.  KRAH,  Morton.  TX,  0.5  kw,  ND,  D 

*  32.  KVWC,  Pearsall,  TX,  0.5  kw,  HD,  D 
33.  WTTX.  Appomattox  7A,  1  kw,  ND,  D 

*  34.  WYVE,  Wytheville  VA,  2.5  kw,  HD,  D 

*  35.  XMAS,  shelton,  WA,  2.5  kw,  DA,  D 
36.  KUDY,  Spokane,  WA,  S  kw,  DA,  D 

.*,37.  WC^.R,  Lancaster,  wi,  0.5  kw,  HD,  D 
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KBCL.    Shrsvftport,    LA,    0.25   kw,    ND,    D,    II 
wsm,    Sanfozd,   HE,   1  kw,   HD,   D,    II 
BbCT.   BaitinQB,   HI,   0.25  kw,   ND,   D,    It 
WAVH,    Stilluater,   HN,    5   kw,    ND,    D,    II 
WDC.    Bazelhurst,   MS,    0.25   kw,    HD,    D,    II 
iSai.    Branson,  HO,   I  kw,   HD,   D,    II 
k2yh,    Cape  Girardeau.   MO,   0.25  kw,   ND,   D,    U 
KLPW.    Union,   HO,   1  kw,   HD,   D,    tl 
f^UC,    Ka«Il«,    HH,    1   kw,    HD,    D,    II 
WGHY.   N«ri>uzgh,   NY,    5  kw,   DA,   D,    II 
i555.   Kerth  Srracuss,   NT,   1  kw,   HD,   D,    It 
WKMT,    Kings   MotuitaiD,    NC,    1  kW,    HD,    D,    II 
WREV.    ReidBVille,   HC,    1  kw,   KD,   D,    II 
^C,    whiteville,   HC,    5  kw,   ND,   D,    II 
mw,    Oakea,    ND,    1   kw.    ND,    D,    II 
WOAR.   Cleveland,  OB,   50  kw,   0,   DA-1,    II 
gB5.    Van  Wert    CS,    0.25  kw,   KD,   D,    II 
Bore,    Midweet  CitT,    OK,    0.25   kw,    DA,    D,    II 
KCCS,   Salea,   OR,    1  kw,   ND,   D,    II 
WJDN,   Haxico,   FA,    1  Iw,   HD,   D,    II 
WRIB,   Providence,   RI,    1  kw,   HD,   D,    II 
WFWL,    Casden,   IN,   0.25  kw,   HD,   D.    II 
WCTH,    Xtow^,    131,    1   kw,    ND,    D,    II 
wigs.    Lewlsburg,    m,    0.25   kw,    DA,    D,    II 
XZEE,    Weatiierford,   TX,    0.5   kw,    ND.    D,    II 
KVLL,    Woodvilla,    XX,    0.25   kw,    ND,    D,    II 
WLSD,   Big  Stone  Cap,   VA,    1  kw,   HD,   D,    II 
WFAX,    Falls  Church,   VA,    5  kw,   KD,   D,    II 
KASr,    Auburn,    UA,    0.25  kw,    ND,    D.    II 


1.   1230 

(Local  - 

IV) 

None 
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WZOB,  Fort  Fayna,   AL,    1  kw,   HD,   D 

WETU,  WetuB^ka,   AL,    5  kw,   HD,   D 

KSWW,  wickenburg,    AZ,    0.5  kw.   HD,   D 

KHIL.  willcox,   AZ.    5  kw,   ND,    D 

KTAY,  Fayetteville,    AR,    1    kw,    KD,    D 

KHCO,  Grass    Valley,    CA,     0.5    kw,    DA,     Q 

KHOT.  Hadera,    CA,    0.5   kw,   ND,   Q 

lOMl.  Twenty  nine  Palms,   CA,    1  kw,   ND, 

KHSL,  Dkiah,    CA,    0.5  kw,    HD,    D 

KICM,  Golden,    CO,    1   kw,    DA,    D 
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Wm.  Llv«  Oak,  FL,  1  Xw,  MD,  D 

WQDE,  Ubany,  GA,  1  ktr,  ND,  D 

WITTE,  Hadiaon,  GA,  1  kw,  ND,  D 

wizz.  straator,  IL,  0.5  kw,  da,  O 

WRAY,  Princeton  Ilf,  1  kw,  HD,  D 

KCri,  Cedar  Falls,  lA,  0.5  kw,  DA,  D 

HMVL,  Nicholasville.  KY,  0.5  kw,  HD,  D 

WLCK,  Scottsvill«  KY  0.5  kw,  ND,  D 

1SS?,  Bangor  NE  S  kw,  MD,  D 

KCHE,  R^  Wing,  MI,  1  kw,  HD,  D 

iSK,  Houston,  MO,  1  kw,  MD,  D 

KIKC,  Forsyth,  NT,  S  kw,  HD,  D 

M(X8,  Korristown,  HJ,  5  kw,  SA,  D 

WIPS,  Ticonderoga,  HY,  1  kw,  MD,  0 

WFAG,  Far>villtt,  NC,  0.5  kw,  ND,  D 

ESSE,  Haalst,  MC,  1  kw,  HD,  O 

WBRM,  Harion,  HC,  1  kw,  MD,  D 

WC30,  Washington  Court  Bouaa,  OH,  0.5  kw,  MD,  D 

SBH,  BaporiuB,  PA,  1  kw,  MD,  D 

WPEL.  MontroM,  PA,  1  kw,  MD,  D 

BBBg.  Tork,  pa,  1  kw,  kd,  d 

OQfi,  Winnsboro,  SC,  1  kw,  KD,  D 

WKBL,  Covington,  IH,  1  kw,  MD,  D 

ISZT,  Hadiaonvilla,  TM,  0.5  kw,  ND,  D 

WNTT,  Taxawall,  IN,  O.S  kw,  ND,  D 

KPBZ,  Paris,  TV,  0.5  kw,  KD,  D 

KIKZ,  Saninola,  rx,  1  kw,  ND,  D 

KMEU,  Rooaavelt,  UT,  5  kw,  MD,  D 

VYSR,  Franklin,  VA,  1  kw,  KD,  D 

WEZa.  WarrantoD,  VA,  1  kw,  ND,  D 


73.   1260  (Regional  -  III) 


WCRT.  fiiminghaa.  AL,  5  kw,  MD,  D 

WIS.  Casa  Grande,  AZ,  1  kw,  ND,  D 

KCCB,  Coming,  ar,  1  kw,  MD,  D 

KBHC.  Nashville,  AR,  O.S  kw,  ND,  D 

kS!^.  Aspen,  CO,  5  kw,  ND,  D 

WHMH,  Westport,  CT,  1  kw,  DA,  D 

WMRX,  Newark,  DE  1  kw,  DA,  D 

WFTW.  Fort  Walton  Baach,  FL,  2.5  kw, 

WUFE,  Baxlay,  OA,  5  kw,  MD,  D 

WBBK.  Blakely,  CA,  1  kw.  MD,  D 

WTJE,  Zaet   Point  GA,  5  kw,  ND,  D 

KTEE,  Idaho  Falls,  ID,  5  kw,  ND,  D 

KWEI,  Weiser,  ID,  1  kw,  MD,  D 

KFGO.  Boone,  lA,  1  kw,  ND,  D 

WAIL,  Baton  Rouge,  LA,  l  kw,  ND,  D 

WJBL,  Holland,  HI,  5  kw,  DA,  D 

KDU2,  Hutchinson,  KM,  1  kw,  ND,  D 

WCVM.  Cracnville,  HS,  5  kw,  ND,  D 
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WHSL.  Laurel,  HS,  S  lew,  ND,  D 
WCSA,  Ripley,  KS,  0.5  kw,  MD,  D 
KIHB,  Kimball,  HE,  1  )CW,  ND,  D 

WBNR,  Beacon,  tn,    1  kw.  DA.  D 

WCDJ.  Edanton.  NC,  1  kw,  ND.  D 

WPHB,  FhillipEburg,  PA.  5  kw,  ND,  D 

VMtJU.  Greenville,  SC,  5  kw,  ND,  D 

WJOT,  Lake  City,  SC,  1  kw.  ND,  D 

KWra,  winner,  SD,  5  kw.  ND,  D 

WNOO,  Chattanooga,  TM,  5  kw,  ND,  D 

WHCH,  Church  Hill,  TM,  1  kw,  ND,  D 

WDKM.  Dickson,  TN,  1  kw,  ND,  D 

HCLC.  Jamestown,  TH,  1  kw,  HD,  D 

KSPL,  Dlboll  TX,  1  kw.  ND,  D 

KPSO,  Falfurrias  TX.  0.5  kw.  ND.  D 

KIXY.  San  Ang«lo  TX,  I  kw,  ND,  D 

8CS,  Taylor,  IX,  1  kw.  ND,  D 

KTUE,  Tulia.  IX,  1  kw.  ND,  D 

WJjj.  christianaburg,  VA,  l  kw,  nd,  D 

ggtS,  Hoaea  Lake,  WA,  1  kw,  HD,  D 

w^ro,  Grafton,  wv,  0.5  kw,  HD,  D 

VWIS,  Black  Rivez  Falla,  WI,  1  kw,  HD, 

WE1C2.  Hooroe,  WI,  1  kw,  HD,  D 

S555.  Oconto,  ui,  i  kw,  ND,  D 


74.  1270  (Regional  -  III) 


WGSV,  Guntszsvilla,  AL,  1  kw,  HD,  D 

ms3,  Pricbard,  AL,  5  kw,  HD,  D 

iSJT,  BolbrooX,  AZ,  5  kw,  ND,  D 

KADL,  Pine  Bluff  AS.  5  kw,  HD,  D 

1S£C,  Lakeport,  CA,  0.5  kw,  HD,  D 

KGOT,  Palm  Desert,  CA,  1  kw,  DA,  D 

WORL,  Orlando  FL,  5  kw,  HD,  O 

WKRW,  C&rteraville ,  OA,  0.5  kw,  HD,  D 

WHYD,  Coluobua,  GA,  5  kw,  ND.  D 

WORX,  Nadiaon,  IN,  1  kw,  DA,  D 

WAIN,  Columbia,  Kt,   1   kw,  ND,  D 

WFUL.  FultOD,  KY,  1  kw,  HD,  D 

W7KY,  Louisa,  re.    I  kw,  HD,  D 

KVCL,  WlnnflBld,  LA,  1  kw,  ND,  D 
WVOH,  luka,  HS,  1  kw,  ND,  D 
WLSN,  Lousiville,  HS,  S  ku,  HD,  D 
WMLC,  Monticello,  MS,  1  kw,  ND,  D 
KUSM,  St.  Joseph,  ya.    1  kw,  ND,  D 
^BD.  Waynesville,  HO,  0.5  kw,  HD,  D 
KWRL,  Sparks,  NV,  1  kw,  HD,  D 
WDVL.  Vineland.  NJ,  0.5  kw,  DA,  D 
KIHN,  Alamogordo,  NH,  l  kw,  ND,  D 
WHLD.  Niagara  Falls.  NY,  5  kw,  DA,  D 
WDLA.  Walton,  NT,  5  kw,  ND,  D 
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HHPM.   Saithfleld,   HC,    5  kw,   HD,   0 

WILE,   Ca^ridge,   OR,    1   kw.   MD,   D 

icWR,   CltireMora,   OK,   0.5  lot,   KD,   D 

KAJO,   Grants  Paaa,   OK,    5  Iw,   HD,    D 

WBHC.  Ha^ton,  SC,  1  kw,  KD,  D 

wgJJK.  Surfsidtt  Beadi-KMEden  Cit;,  SC,  S  kw, 

KHPI.  Big  Spring,  ZX,  1  kw,  HD,  D 

jgs.  Eagle  Fasa,  TX,  1  kw,  MD,  D 

Wa.   N««port  Hews,  VA,  1  kw,  HD,  D 

WBEO,  Stuart,  VA,  1  kw,  HD,  D 

KCVL,  Colville,  WA,  1  kw,  MD,  D 

KBAM,  Lengviaw,  WA,  5  kw,  MD,  D 

WRJC.  Hauston,  WI,  0.5  kw,  HD,  D 


75.   1280  tRegJonal  -  IIIl 


WPID,  ?«idMnt,  AL,  1  kw,  HD,  0 
KEEP.  Phoenix,  AZ,  1  kw,  HD,  D 
fSE?,   Hawport,  AR,  1  kw,  ND,  S 
tare,  Seaferd,  DE,  1  kw,  HD,  D 
WCPI,  De  Funiak  Springs,  FL,  5  kw,  HD, 
WEXI,  Jacksonville,  FL,  5  kw,  MO,  O 
WIFC,  LaXe  Wales.  FL,  1  kW,  HD,  D 
WYKD,  Sarasota,  EX,  O.S  kw,  DA,  D 
HIBB,  Macon,  GA,  5  kw,  MD,  D 
KCpB,  Hewton,  lA,  1  kw,  HD,  D 
With,  Cumberland,  KT,  1  kw,  MD,  D 
WIXI,  Lancaster,  K7,  1  kw,  MD,  D 
KWCL,  Oak  Grove,  LA,  1  kw,  HD,  D 
ggTc.  Al»a,  KI,  1  kw,  HD,  D 
wsco,  Tayloravilla,  NS,  0.5  kw,  MD.  D 
KDKD,  Clinton,  HO,  1  kw,  MD,  D 
KYRO,  Potoai,  HO,  O.S  kw,  MD,  D 
KCHI,  Broken  Bow  HE,  1  kw,  HD,  D 
K70V,  Henderson.  NV,  5  kw,  MD,  D 
raZE.  Farmington,  HH,  5  kw,  HD,  D 
W^uT,  Scotland  Heck,  KC,  5  kw,  HD,  D 
WLMJ.  Jackaon,  OB,    1  kw,  HD,  D 
KLCO.  Poteau,  OK,  1  kw,  MD,  D 
WBRX,  Berwick,  PA,  1  kw,  MD,  D 
WJAY,  Hullina,  SC,  5  kw,  MD.  D 
HKCF,  Columbia,  TN,  1  kw,  HD,  D 
VIDMT.  Dayton,  TK,  1  kw.  HD.  D 
KEAH.  Abilene,  TX,  0.5  kw,  HD,  D 
KTTX.  Brenhan,  TX,  I   ku,  MD,  D 
RDSe,  Longview,  TX,  1  kw,  MD,  D 
KRAH.  Morton,  TX,  0.5  kw,  ND,  D 
KVWG,  Pearsall  TX,  O.S  kw,  HD,  D 
WTTX,  Appomattox,  VA,  1  kw,  HD,  D 
WYVE,  Wytheville,  VA,  2.5  kw,  ND,  D 
KHAS,  Shelton,  WA,  2.5  kw,  DA,  D 
KUDY,  Spokane,  WA.  5  kw,  DA.  D 
W(;lr,  Lancaster,  WI,  0.5  kw,  ND.  D 
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H5HF,  Sheffiald,  AL,  1  kw,  HD,  D 

WMLS.  SylKcauga,  AL,  1  lew,  MO,  D 

me.  El  Dorado,  AR,  S  lew,  MO,  D 

KJgR.  Siloaa  Springs,  AS,  5  kw,  HD,  D 

KAZA,  Oilroy,  CA,  5  kw,  ND,  D 

KKIO,  Santa  Barbara,  CA,  0.5  Jew,  ND.  D 

WCCC.  Hartford  CI  0.5  )w,  SD.  D 

vJSr,    Wilmington,  D£,  1  kw,  ND,  D 

vSm,   Tanama  City  Beach,  FL^.0.5  kw,  KD,  D 

WDEC,  Americus,  Georgia,  1  kw,  HD,  D        - 

JClgg.  Poeatallo,  ID,  1  kw,  ND,  D 

WDGS,  New  Albany,  IH,  0.5  kw,  DA,  D 

,  Anamoaa,  lA,  0.5  kw,  da,  d 

ggg,  Benton,  XX.    5  kw,  ND,  0 

kJEF,  Jennings,  U,  1  kw,  ND,  D 

vSTl.   Miles,  MI,  0.5  kw,  HD,  D 

VsSs,    Saline,  HI,  O.S  kw,  DA,  D 

KBWO,  Benson,  HN,  O.S  kw,  HD,  0 

m!S,  Bateaville,  HS,  1  kw,  MD,  D 

WTYL,  Tylertown,  NS,  1  kw,  MD,  D 

iJAia,  Thayer,  HO,  1  kw,  ND,  D 

KSRC,  Socorro,  nk,  i  kw,  nd,  d 

WBBS,    Jacksonville,    HC,    1  kw,    ND,    D 

WEYE,    Sanford     VC     1   kw,    ND,    D 

VPHP.    Bellaire    OB,   1  kw,   ND,   D 

WQIM,    Lyltens     PA     O.S  kw,   ND,   D 

KWGB,    Big  Lake,    TX,    1   kW,    ND,    D 

KIVTT,    Crockett,    TX,    l    kw,    MD,    O 

CT?R,   Colonial  Bel ^ta -Petersburg,   VA,   S  kw,   HD,   D 

WuS,  Leesburg,  VA,  1  kw,  MD,  D 

WHLB,  Rocky  Mount,  VA,  1  kw,  HD,  D 

wmA,  Frederiksted,  St.  Croix,  VI,  0.5  kw,  ND,  D 

XAPT,  Port  Angeles  WA,  1  kw,  DA,  D 

WZim,  Milwaukee  WI,  I  kw,  HD,  D 

WCOW,  Sparte,  WI,  S  kw,  MD,  D 
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WBSA,    BOU,    AL,    1   kw,    MD,    D 
WTLS,    TallBBB««,   AL,    1  kw,   MD,    D 
WEZQ,   winfleld,  AL,    S  kw,   MD,   O 
KHAC,    window  Rock.   AZ,    (Vlda  UIO  kHz) 
rare,    Nendacino,   CA,    5   kw,    HD,    D 
vSSE,   Tampa     FL,   S  kw,   DA,   D 
MMM,   Moultrie     SA,    5  kw,   ND,   D 
SBEK,  Nawnui,  OA,  0.5  kw,  md,  d 
vrmo,  winter,  ga,  l  kw,  hd,  d 
Wnuc.   West  Piaaklozt.    IL,    1  kw,   ND,   D 
i3BCT.   Huntington,    IH,    O.S  kw,  DA,   D 
9SaS,   Tecre  Haute,    IH,    0.5  kw,   HD,   D 
KFLO,    Shreveport,   U,    0.5  kw,    HD,    D 
WJDA,   Quincy,    HA,   1  kw,  KD,   D 
^SSS-    Fcinceton,  Ml,    1  kw,   HD,   D 
MHO,    Marsliall,   HO,   1  kw,    HD,    D 
iSSE,    HcCook,    HE,   5  kw,    DA,    D 
WPMH.    Plymouth,    MS,    5  kw,    HD,    D 
VBB,  Trenton,   KJ,   S  kw  DA,   D 
WMC,    Fulton,    HY,    1  kw,    KD,    D 
QntL,   Lancaster    87,   1  kw,   DA,   D 
WDBK.    Rensselaer     KY,    5  kw,    DA,    D 
Mac,   Spring  Valley,  HT,   0.5  kw,  QA,   D 
wmo,    Cloldsboro,    HC,    1  kw,    HD,    D 
WLHC,    Laurinburq,   NC,   0.5  kw,   MD,   D 
WHgg,    nount  Vecnon,    Obio,    0.5   kw,    DA,    D 
KXET,    The  Dalles     OR,    1  kw,    HD,    D 
KKVB,    H«dford,    OR,    5   kw,    HD,    D 
WHCB,    Clarion,   PA,    1  kw,   MD,   D 
WBZH,   Hazelton,   PA,   1  kw,   DA,   D 
WLOW.    Aikan,    SC,    0.5  kw,    HD,    D 
vSSa.   Cr«ar,    SC,   1  kw,   HD,   D 
WKSC,   Ksrshaw,   SC,    0.5  kw,   HD,   D 
KOLY,    Kobridge,    SD,    5   kw,    HD,    D 
BKw,   Horristown,   TM,    5  kw,   DA,   D 
iScUB,   Brownfield,   TX,   1  kw,   HD,   D 
KKAS,    Silsbee,   TX,    0.5  kw,   HD,   D 
WKCY,    Harrisonburg,    VA,    5   kw,    HD,    D 
WCLG.    Morgantown,  WV,    1  kw,    ND,   D 
WKLC,    St.   Albans,  WV,    1  kw,   HD,   D 
WCJL,   Marinette,   WI,    1   kw,    HD,   D 
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83.     1360   (Regional  -  III) 


WWWB.    Ja«p«r,   AL,    1   kM,   HD,    D 
HLIQ,    Mobile,   AL,    5   kw,    DA,   D 
WWFC.  Honxoeville,  AL,  1  Iw,  nd,  D 
WELR,    RoutOke,   AL,    1  kw,    HD,   D 
1^5.   ClArksville,  AR,   0.5  kw,   HD,   D 
K2IQ.    Ridgecrest,   CA,   1  kw,  HD,   D 
i^Y,    Boulder,    CO.    O.S  kw,   DA,    D 
WCGL,    Jacksonville,   FL,    5  kw,  HD,  D 
WZNG,    winter  Haven,   FL,    1  kw,   HD,  D 
WLAW,    Lawrenceville,   GA,    1   kw,    KD,    D 
HmC,    Metter     Gh     0.5  kw,   lO,   D 
f?llrH,    Rome     GA,   0.5  kw,  HD,   D 
WgC.    DeKalb      IL,    1   kw,   HD,   D 
WVER.   Mount  Camel,    IL,    0.5  kw,   HD,   I 
^E'  Watseka,    IL,   1  kw,  DA,  D 
RBak,    C*(Ur  Rapid*,    lA,    1   kw,   DA,   D 
KreE.   Fort  Hadison,    lA,   1  kw,  HD,  D 
85??.   El  Dorado,   KS,   O.S  kw,  HD,  D 
gra,  Honticallo,   KY,    1  kw,   HD,  D 
n«g.   Hansfiald,    LA,    1  kw,   HD,   D 
loi^.  Mew  Iberia,    LA,    1  kw,   HD,   D 
KZLD,    Talliaoh,    LA.    0.5   kw,    KD,    D 
WEBB,    BalT^nore,  HD,    5  kw,  DA,  D 
WISR,   Lynn,  MA,   1  kw,   HD,  D 
SSWC,   Buffalo,  KM,    0.5  kw,   HD,   D 
WTF.    Coliunbia,   MS,    1  kw,    HD,   D 
fS^,   Cameron,   HO,    0.5  kw,   DA,   D 
KLRS.  Mountain  Grove,   HO,    1  kw,   HD,   I 
WToL,    KcCook,    HE,    1   kw,    HD,    D 

yarn  J.  Hewton,  hj,  i  kw,  hd,  d 

Bigg.  RuidoBO,  HK,  5  kw,  KD,  D 
fmis,  Olean,  NY  1  kw,  KD,  D 
WWOW.  Conneaut,  OB,    0.5  kw,  KD,  D 
SEJTk,  Billsboro  OR,  1  kw.  HD,  D 
WE,LP.  Easley  2C,  1  kw,  KD,  D 
Wi3i.  Lancaster   SC,  1  kw,  HD.  D 
WEEC,  Lenoir  City,  TN,  1  kw,  KD,  D 
WKAB,  Naabville,  TN,  1  kw,  HD,  D 
KglZ.  Anarillo,  TX,  0.5  kw,  ND,  D 
KACT,  Andrews,  TX,  1  kw,  MD,  D 
WBOB,  Galax   VA   S  kw,  ND,  D 
MHBG,  Harrisonburg,  VA,  S  kw,  ND,  D 
WHJC,  Matewan  W,  1  kw,  ND,  D 
WMOV,  Bavenswood,  WV,  1  kw,  HD,  D 
WMHE.  Menomonie,  WI,  1  kw,  ND,  D 
Wisv.  Viroqua,  WI,  1  kw,  ND,  D 
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84.   1370  (Reqiooal  -  llll 


WBYE,  Calera,  AL,  1  kw,  HD,  D 

UWW,  Hebec  Springs,  AR,  1  kw,  KD,  D 

KTPA.  Prescott,  AR,  1  )CW,  HD,  D 

KFCO,  Quincy,  CA,  0.5  lew,  ND,  D 

KGEM.  Tulsre,  CA,  1  kw,  HD.  D 

WWKE.  Ocala,  FL,  5  kw,  HD,  D 

WAXE,  Vero  Beach,  FL,  1  kw,  ND,  D 

WLOP.  Jesup.  GA,  5  kw,  ND,  D 

WFDR,  Manchester,  GA,  1  kw,  HD,  D 

wE5g.  Waehington,  CA,  1  kw,  KD,  D 

WRC,  Lincoln,  IL,  I  kw,  ND,  D 

tfC31,  Cory,  IN,  1  kw,  HD,  D 

,  Albla,    lA,    0.5  kw,   DA,   D 

RT^.  Iol«,    XS,  kw,    DA,    D 

BaBB.  Fort  Cabell,   KZ,    1  kw,   ND,   D 

^^,  Grayson,  KY,  S  kw,  HD,  D 

^?,  TompKinsville,  KIT,  2.5  kw,  DA,  D 

jM^.  MarkBville,  LA,  1  kw,  HD,  D 

gg^?5,  Frederick,  MD,  0.5  kw,  DA,  D 

fi^.  Grand  Bavan,  HI,  0.5  kw,  hd,  d 

iaS,  South  St.  Paul,  m,  0.5  kw,  DA,  D 

HHGO,  Canton,  MS,  1  kw,  HD,  D 

KWRT,  Boonville,  MO,  1  kw.  MD,  D 

gg^.  Car\ithersville-Hayti,  MO,  1  kw,  HD, 

7S^,  York,  NE,  O.S  kw,  ND,  0 

JRDt,  East  Patchogue,  NT,  O.S  kw,  HD,  D 

wEPy.  Ellenville,  NY,  5  kw,  MD,  D 

WLTC,  Gastonia,  NC.  S  kw,  HD,  D 

WLLH,  Lillington,  NC,  2.5  kw,  OA,  D 

WTAB.  Tabor  City,  NC,  5  kw,  HD,  D 

KFJM,  Grand  Forks,  ND,  1  kw,  MD,  D 

KVYL,  Holdenville,  OK,  0.5  kw,  HD,  D 

KFIR,  Sweet  Hone,  OR,  1  kw,  ND,  D 

WPA2,  Pottstown,  tA.  1  kw,  HD,  D 

VTKHC,  Roaring  Spring,  FA,  5  kw,  DA,  D 

WDXE,  Lawrenceburg ,  IN,  1  kw,  ND,  D 

WRGS,  Rogersville,  TN,  1  kw,  ND,  D 

KOKE,  Austin.  TX,  1  kw,  HD,  D 

KPOS,  Post  tX   1  kw,  MD,  D 

WBTM,  Bennington,  VT,  1  kw,  ND,  D 

WHEE.  Martinsville,  VA,  5  kw,  ND,  D 

WJVfS.  South  Hill,  VA,  5  kw,  ND,  D 

^S5.  Quincy,  wa,  1  kw,  MD,  D 

WEIF,  Moundsville,  WV,  5  kw,  ND,  D 

WCCW.  Neilleville,  HI,  5  kw,  ND,  D 

,  Fewaukee,  WI,  O.S  kw,  MD,  D 

KSHt,  Ch«7«nne,  WY,  1  kw,  HD,  D 
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85.      1360   {Regional  -   HI) 


,  Arab,    AL,    1   Iw,    ND,    D 

,  GxMDvill*,    AL,    1   kw,    ND,    O 

,  Vernon,   AL,   5  kw,   ND,   D 

,  ParXer,   AZ,    2.5  kw,   HD,   D 

,  North  Little  Kodc,   AR,   1  kw,   HD, 

,  Lancaster,   CA,    1  kw,   DA,   D 

,  Walsenburg,    CO,    1  kw,  HD,   D 

,  Lake  Worth,   FL,    1  kw,  ND,   D 

,  Ocila,   GA,    5  kw,  ND,   D 

,  Washington,    lA,    0.5  kw,   ND,  D 

,  Central   City,   KY,    0.5   kw,    ND,   O 

,  Winchester,    tOT,    1   kw,   ND,    D 

,  Bdton  Rouge,    LA,    5  kw,   DA,    D 

,  Farmington-west  Famington,   HE, 

,    Winona.    KN,     1    lOf,    ND,    D 

,    IndionolA,   HS,    0.5  kw,   HD,   D 

,   Boldxage,   NE,   0.5  kw,   ND,   D 

,   Bath,   Ki,    0.5  kw,   HD,   D 

,    Loraio,    OH,    C.5  kw,    ND,    D 

,   WBvarly,   OB,    1  kw,   DA,   D 

,    Lincoln  City,   OR,    1  kw,   NQ,   D 

,    Kittanning,    PA,    1   kw,   ND,    D 

,    Milton,    PA,    1  kw,  ND,  D 

,  Waynesboro,  FA,  1  kw,  ND,  D 

,  Woonsocket,  Rt,  1  kw,  ND,  D 

,  Bishopville,  5C,  1  kw,  ND,  D 

,  North  Augusta  SC,  1  kw,  ND,  D 

,  Redfield,  SD,  0.5  kw,  DA,  D 

,  Clinton,  TN,  1  kw,  ND,  D 

,  Franklin,  nt,  5  kw,  DA,  D 

,  Hillington,  TN,  0.5  kw,  ND,  D 

,  Beaumont,  TX,  1  kw,  ND,  D 

,  Kileshoe,  TX,  1  kw,  HD,  D 

,  Fleaaanton,  IX,  1  kw,  ND,  D 

,  Lebanon,  VA,  0.5  kw,  ND,  D 

,  Spokane,  WA,  5  kw,  ND,  D 

,  Hinton,  WV,  1  kw,  ND,  D 


1  kw,  ND,  D 


86.   1390  (Regional  -  III) 


KDQN,  DeQueen,  AR,  0.5  kw,  ND,  D 

KAHO,  Rogers,  AR,  1  kw,  ND,  D 

KFHL,  Denver,  CO,  5  kw,  ND,  D 

WAFR,  Avon  Park,  FL,  1  kw,  ND,  D 

WAKA,  Cainsviiie,  FL,  5  kw,  ND,  D 
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WISK,  AMricua,  GA,  S  kw,  ND,  O 
fnSC,  R«idBville,  GA,  0.5  kw,  HD,  D 
WFIW.  Fairfield,  IL,  1  kw.  ND,  D 
WJCD,  Seymour,  IH,  1  )w,  ND,  0 
nmr,  Clinton,  lA,  1  kw,  OA,  D 
KHCK,  ConcoridB,  KS,  0.5  kw,  HD,  D 
WANY,  Albany,  TX,    1  kw,  HD,  D 
VSIC,  Baiard.  KX,  5  kw,  ND,  D 
KFRA.  Fran)tlin,  LA,  0.5  tat,  HD,  D 
WCAT,  Orsoge,  HA.  1  kw,  HD,  D 
WCER.  Charlotte.  HI,  5  kw,  DA,  D 
SK^.    Duluth  MN  0.5  kw,  ND,  O 
i^O,  Owatonna,  MN,  0.5  kw,  ND,  D 
9ISR,  Meridian.  HS,  5  kw,  ND,  D 
KJPW.  waynesville,  MO,  1  kw,  ND,  D 
lffl6B,  Hobbs,  NH,  5  kw,  ND,  D 
V^H,    Poughkeepsie,  KY,  5  kw,  DA,  D 
™Ti7,  Riverbead,  NY,  I  kw,  ND,  D 
WJBH,  Troy.  NC,  1  kw,  ND,  D 
WTOO,  Bellefontaine  (m.    0.5  kw,  HD,  D 
WIPO,  Middleport-Poneroy,  oa,  5  kw,  ND, 
SSSC,  state  College,  PA,  2.5  kw,  HD,  D 
31^,  Belton,  sc,  1  kw,  ND,  D 
KJAH,  Madison,  SD,  0.5  kw,  ND,  D 
9!Xr,  Athena,  TH,  2.5  kw,  ND,  D 
WHCT,  Mountain  City,  TN,  1  kw,  MD,  D 
KDLP,  El  CaMpo,  TX,  0.5  kw,  ND,  D 
BHg.  Keys«r,  wv,  i  kw,  MD,  D 


B7.   1400  (Local  -  IVl 


88.   1410  fReqional  -  III) 


WZZA,  Tuacunbia,  AL,  0.5  kw,  ND,  D 

KTCS,  Fort  Smith,  AR,  1  kw,  ND,  D 

KItHL,  Canal,  CA,  O.S  kw,  ND,  D 

KBtK,  Lompoc,  CA.  0.5  kw,  DA,  D 

VfZST,  Leesburg  FL,  S  kw,  HD,  D 

WONS,  Tallahassaa,  FL,  5  kw,  ND,  D 

WGRI,  Griffin,  GA,  1  kw,  ND,  D 

VIDAX,  HcRae,  CA,  1  kw,  HD,  D 

WBMM,  Elgin,  IL,  1  kw,  ND,  D 

otTH,  Taylorvilla,  IL,  1  kw,  DA,  D 

WAZY,  Lafayette.  IH,  1  kw,  DA,  D 

KGRM,  Grinnell,  lA,  0.5  kw,  HD,  D 

KLEH,  LeMara,  lA,  1  kw,  HD,  D 
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63.     1360  (Raqional  -  III) 


WWWB.    Jasper,    AL,    1   )m,    HD,    D 
WLIQ,   Mobile,   AL,    5  kw,   DA,   D 
WHFC,    Monroeville,   AL,    I  Iw,    KD,    D 
WELR,    Soanoke.    AL,    1   kw,    HD,    D 
KLYR,    ClarkEvllle,   AR,    0.5   kw,    ND,   D 
^Q,   Sidgecrest,    CA,    1   kw,    HD,    D 
Kltef,   Soulder,   CO,   0.5  kw,   DA,   D 
WCGL,    Jacksonville,    FL,    5   kw,    ND,    D 
WZMG,    Winter  Haven.    FL,    I   kw,    ND,    D 
WLAW,    Lawreaceville,    GA,    1   kw,    HD,    D 
VWM:,    Hetter     GA     0.5  kw,    HD,    D 
WIYM,    Rome,    GA,    O.S  kw,    ND,    D 
Wff,    DeKaU),    IL,    1  kw,    ND,    D 
VS^,   Mount  Camel,    IL,   0.5  kw,   HD,   D 
j^A,   Watseka,    IL,   1  kw,   DA,   D 
m^.    Cedar  Rapids,    lA,    1    kw,    DA,    D 
KBCB,    Fort  Madison.    lA,   1  kw,   ND,   D 
1^?.   SI  Dorado     KS,   0.5  kw,   ND,   D 
WW,    Moaticello,    KI,    1   kw,    ND,    D 
gmgr,   Huie£i«ld,   LA,    1  kw,   ND,   D 
kBIS,  n«w  ib«ria,   LA,  l  kw,  HD,  D 
KILD,    TallulBb,    LA,    O.S   kw,    ND,    D 
VfEBB,   Baltimore,   HD,    5  kw,   DA,   D 
WNSR.   Lynn,   KA,    1  kw,   KD,   D 
{JBiig,   Buffalo,   MH,    0.5  kw,   HD,   D 
WTT.   Columbia,   MS,   1  kw,   HD,   D 
SniT,   Canaron,   NO,   0.5  kw,   DA,   D 
KLRS,   Kountain  Grove,   HO,    1  kw,   HD,   D 
WrSi,  HcCook,   NE,    1  kw,   ND,   D 
VWMJ,    Kewton,   HJ,    1  kw,   HD,   D 
KRRR,   RuidoBO,   NH,    5  kw,   NQ,   D 
VMHS,   Olaan,   NY,    1  kw,   HD,   D 
mow,   Connaaut,   OH,   0.5  kw,   HD,   D 
SfJTK,   Hillsboro,   OR,   1  kw,   ND,   D 
WEIJ,   Easley,    SC,    1  kw,   ND,   D 
S?l3<,   Lancaster,    SC,    1  kw.   ND,   D 
WBLC,   Lenoir  City,    IN,    1  kw,   ND,   D 
WHAH,   Nasbville,   IN,    1  kw,   HD.   D 
KQiz.   Amarillo,  TX,  0.5  kw,  HD,  D 
KACT,   Andrews,   TX,    1  kw,    HD,   D 

WBOB,  Galax,  VA   5  kw,  ND,  0 

WHBG,  Harrisonburg,  VA,  5  kw,  ND,  D 

WHJC,  Matawan  WV,  1  kw,  HD,  D 

WMOV,  Ravenswood.  WV,  1  kw,  ND,  D 

WBNE,  Kenomonie  WI,  1  kw,  ND,  D 

WIS?,  Viroqua,  WI,  1  kw,  HD.  D 
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84.   1370  (Regional  -  III) 


WBYE,  Calera,  AL,  1  kw,  ND,  D 
KAWW,  Bebec  Springs.  AR,  1  kw,  ND,  D 
KTPA,  PrescQtt,  AR,  1  kw,  ND,  D 
KFCO,  Cuincy,  CA,  O.S  Inr,  KD,  D 
KCEW,  Tulara.  CA,  1  lew,  ND,  D 
WWKE,  Ocala.  FL.  5  kw,  ND,  D 
W(^,  Vero  Beach,  FL,  1  kw,  HD,  D 
WLOP,  Jeaup,  GA,  5  kw,  ND,  D 
WFDR.  Hancbester,  GA,  I  kw,  HD,  D 
VE5V.  WaEhington,  GA,  1  kw,  ND,  D 
i^5.  Lliicoln,  IL,  1  kw,  ND,  D 
WLIH,  G*ry,  IN,  1  kw,  ND,  D 

,   Albia,    lA,    0.5  kw,   DA,   D 

K!ig.    Iol«,   KS,  kw,   DA,   D 

WABD.   Fort  Cuupbell,    KY,    1  kw,   ND,   D 

WGC«,    drayson,    KY.    S   kw,    ND,    D 

wBg.    Tompkinsville,    KY,    2.5  kw,    DA,    D 

K^5.   Marltsville,   LA,   1  kw,   ND,   D 

^gro,    Frederick,   KD,    0.5  kw,    DA,    D 

g^.   Grand  Havwi,   HI,   0.5  kw,   ND,   D 

KDAH,     South   St.    PftUl,    MN,     0.5   kw,    DA,    D 

WHGO,    Canton     Ms,    1   kw.    ND,    D 

KWRI,    Boonville     MO,    1  kw,    ND,    D 

K^,    CaniUierBville-Hayti,   MO,    1  kw,    ND,    D 

Bwai,  Tork.  NE,  0.5  kw,  ND,  D 

gS£R,  East  Patchogue,  NY,  0.5  kw,  HD,  D 

JSEv.  Ellenville,  hy,  5  kw,  HD,  D 

WLTC,  Gastonia,  NC,  5  kW,  HD,  D 

WLLN,  Lillington,  NC,  2.5  kw,  DA,  D 

WIAB,  Tabor  City,  NC,  5  kw,  HD,  0 

Sf3h,   Grand  Forks,  ND,  1  kw,  HD,  D 

iW^L,  Holdenville,  OK,  0.5  kw,  ND,  D 

KFIR,  Sweet  Borne,  OR,  1  kw,  ND,  D 

WPAZ,  Pottstown,  Pa,  1  kw,  ND,  D 

WKHC,  Roaring  Spring,  PA,  5  kw,  DA,  D 

WDXE,  Laurenceburg,  IN,  1  kw,  HD,  D 

WRGS,  Rogecsville,  TN,  1  kw,  ND,  D 

KQKE,  Austin,  TX,  1  Itv,  ND,  D 

KPOS,  Post,  tX,     1  kw,  HD,  D 

WBIH,  Bennington,  VT,  1  kw,  HD,  D 

UHEE,  Martinsville,  VA,  5  kw,  ND,  0 

WJWS,  South  Hill  VA,  5  kw,  ND,  D 

KWNC,  Quincy,  WA.  I    kw,  ND,  D 

WEIF,  Moundsville,  WV,  5  kw,  ND,  D 

WCCN.  Neillsville,  WI,  5  kw,  ND,  D 

,  Pswsukse,  WI,  0.5  kw,  ND,  D 

KSHY.  Cheyenne,  VTY,  1  kw,  HD,  D 
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85.      13B0   (R«qion«l  -   IIIl 


WRAB,    Arab,    AL,    1   hv,    HD,    D 

WYV,   Cr*«nvllle,   AL,    1  lew,  ND,   O 

WVSA,   Vamon,   AL,    5  kw,   ND,  D 

KZUL,    Parker,    AZ,    2.5   )w,    ND,    D 

KDXE,   North  Lirtle  Rock,   AR,   1  lor,   HD,   D 

KKZZ,    Lancaster,   CA,    1   kw,    DA,    D 

m?,    WalEcnburg,    CO,    1   kw,   HD,    D 

WLIZ,    La)c«  Worth,    FL,    1  kw,   MD,    D 

WSIZ,    Ocila,    GA,    5  kw,   ND,    D 

KCII.    Waahington,    lA,    0.5   kw,   MD,   D 

MJIA,    Central   City,    KY,    0,5   kw,    HD,    D 

WWK7,    Winchester,    KY,    1   kw,    HD,    D 

WYHK,    Baton  Rouge,    LA,    5  kw,  DA,   D 

WKIJ.    Farmington-Weat  FarBicgton,   HE,    1  kw,    ND,    D 

RAGE,    Winona,     MN,    1    kw,    ND,    D 

WLA,    IntUaoola,  MS,   0.5  kw,   ND,   D 
JCTr.  Holdzaga,   NE,    0.5  kw,   ND,   D 
WVTS,   Batb,  MY,    0.5  kw.   ND,   D 
WLRO,   Lorain,   CH,    0.5  kw,  ND,  D 
TOKO.  Waverly,   OH,    1  kw,   DA,  D 
S^,   Lincoln  Citjr,   OR,    1  kw,  ND,  D 
WACB.    Kittaiining,    PA,   1  kw.   ND.   D 
WWLP,   Milton,    FA,    1  kw.   ND.  O 
WAYS.    Waynesboro,    PA,    1   kw,    ND,   D 
WNRI,    Woonsocket,    Rt,    1   kw.    ND,   D 
WAGS,    Bishopville,    5C,    1  kw,   HD.   D 
WGDS,    North  Augusta     SC,    1   kw,    HD,    D 
KFCB,   BedCleld,    SD,    0.5  kw,   DA,   D 
WYSH.   Clinton,    IN.    1  kw,  ND,   0 
WIZO.   Franklin,  TN,    5  kw,  DA,   D 
WTNN,  Hillington,   TN,   O.S  kw,  ND,  D 
KJET,   Baaumont,  TX,    X  kw,  ND,  D 
^iJL,  Kilestioa,    IX,    1  kw,  ND,  D 
KBQP.   Pleasanton.   TX,    1  kw,   HD,   D 
WLRV,    Lfibanon.    VA,    0.5   kw,    ND,   D 
KEZE.  Spokane,  WA,   S  kw,  nd,  D 
WHTD,   Hintoa,    WV,    1   kw,    ND,    D 


86.      1390   (Regional  -  III) 


KDQN,  DeQuaen,   AR,    O.S  kw,   ND, 

KAMO,  Rogars,   AR,    1  kw,    KD,   D 

KFHL,  Danver.    CO.    5  kw,   HD.   D 

WAPR,  Avon  Park,    FL,    1   kw,    HD, 

WAKA,  Gainaville,    FL,    5   kw,    ND, 
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,  Harlaima,   AS,    0.5  kit,  DA,  D 

.  Paris,   AR.    0.5  kw,  ND,   D 

.  Inglewood,   CA,    5  km,   DA,  D 

.  Santa   Rosa.    CA,    1  kw,   DA,   D 

,  Bartow.    PL,    1   kw,    MD,   D 

.  DeFuniak  Spcings,   FL,    1  kw,  HD, 

,  Buforti,    GA,    5    kw,    ND,    D 

,  Carni,   IL,   1  kit,  ND,  D 

,  OixoD,    IL,    1  kw,   DA,  D 

,  Rantoul     IL.   0.5  kw,  DA,   D 

,  Nort±  Vernon,    tH,    1   kw,   ND,   D 

,  Chanute     KS     1  kw,   ND,  D 

,  Mount  Vernon.   KI,    0.5  kw,   ND,  D 

,  Springhill      LA,    1   kw,   ND,    D 

.  Big  Rapids     MI     1  kw,  HD,   D 

,  Haitings,  MN,    1  kw,   ND,  D 

,  Balzoni,  MS,   1  kw,   ND,  D 

,  Moss  Point,  HS,   0.5  kw,  ND,  D 

,  Kearney,   NE.    5  kw,   ND,   D 

,  Mount  Holly.    NJ,    5  kw,  DA,   D 

,  New  Rochelle,   SY,    O.S  kw,   ND,  D 

,  Fuquay-Varina,    NC,    5   kw,    DA,   D 

.  Kannapolis,    HC     0.5   kw,   ND,    D 

,  Marshall,    NC,    0.5  kw,   ND,    D 

.  El  Rano,  OK,    0.5  kw,  ND,   D 

.  Dallu,  OK,    5  kw,   ND,  D 

.  Anbridge     FA,   0.5  kw,   DA,   D 

.  Allendale,    SC.   1  kw,   ND,   D 

,  Jackson    TN     1  kw,   ND,  D 

.  Lafayette,  TN,    1  kw,   ND,  D 

,  Fraeport,   TX,    0.5   kw,   ND,   D 

.  Hondo,   TX,   0.5  kw,   ND,   D 

,  Lubbock,   TX,    1  kw,   ND,   D 

,  Kirkland,    WA,    5   kw,    DA,    D 

,  Buckhannon,  WV,    5  kw,   ND,  D 

.  Racina,   HI,   0.5  kw,   ND,   D 

.  Tonah,   HI,    1  kw,   HD,   D 


94.      1470    (Regional   -   III) 


WBLO,  Evergreen,  AL,    1  kw,   ND,  D 

KAZM,  Sedona,   AZ,   5  kw,  KD,   D 

KDEW,  Q«   Vfitt,    AR,    0.5    kw,    ND,    D 

KUXX,  Palndala,    CA,    5  kw,   ND,   D 

KSIR,  Estea  Park,   CO,    1  )ev,   ND,  D   [Denver] 

KRDZ,  Wray,    CO,    1   kw,    HD,    D 

WMHW,  Maziden,    CT,    1  kw,   HD,   D 

vnifQT,  Dunadln-Claarwater,   EX,   5  kw,   HD,   D 

WBIT,  Adel,   CA,    1  kw,   ND,  D 
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KCLO.  Lcftvcnworth,  KS,  5  kw,  DA,  D 

SSS,  Harlan,  KX,  S  kw,  MD,  D 

KDBS.  Alaxandzia,  lA,  1  kw,  HD,  O 

WHAC.  Halfway,    MD,    1  kw,    DA,    D 

WOKW,  BrocktoD,   HA.    I  kw,   DA,   D 

WGllD,  Grand   Rapids     HI,    1   kw,    ND,   D 

BjP,  Litchfisld,   MH,    0.5  kw,    MD,    D 

jpsx.  Cleveland,   HS,    1   kw,    KD,    D 

WHYQ,  Newton     MS,    0.5   kw,    MD,    D 

race,  Ctiba     KO     1  kw,    DA,   D 

WHIP,  Eatoatown,  NJ,    O.S  kw,   HD,   D 

i^A.  Glens  Falls.   NY,   1  kw,   HD,  D 

^^,  Concord,  NC,    X  kw,   MD,   D 

mSc,  Durhain.    NC,    5   kw,    DA,    D 

WVCB,  Shallotte.  MC,    0.5  kw,   HD,   D 

KHOL,  Beulah,  SD,   1  kw,   ND,   D 

KPAH.  ForUand,  OR,  5  kw,  MD,  D 

fSSI,  LanaCord,  FA,  5  kw,  DA,  D 

WPCC,  Clinton,  SC,  1  kw,  HD,  D 

wnm.  Manning,  SC,  1  kw,  MD,  D 

1SS,  Kingston,  TS,   O.S  kw,  ND,  D 

Wcwr,  Martin,  TH,  1  kw,  HD,  D 

fS85,  Athana,  TX,  1  kw,  KD,  D 

KBAH,  Bowie,  TX,  0.5  kw,  DA,  D 

KXIT,  Dalhart,  TX,  0.5  kw,  MD,  D 

tS^,  Harahall,  TX,  O.S  kw,  DA,  D 

REAL,  San  Saba.^TX,  0.5  kw,  ND,  D 

W3GM.  Cheater,  VA,  5  kw,  MD,  D 

Wis,  Roanoke,  VA,  5  kw,  MD,  D 

WSCW,  South  Charleston,  WV,  1  kw,  HD,  D 


89.   1420  (Regional  -  III 


WACI.  Tuscaloosa,  AL,  5  kw,  ND,  D 

mow.  Hot  Spcings,  AR,  5  kw,  MD,  D 

KPOC,  PocahonCas,  Ut,  1  kw,  ND,  D 

WLIS,  Old  Saybrook,  CT,  1  kw,  HD,  D 

WBRD,  Bradenton,  FL.  1  kw,  DA,  D 

WAOC,  St  Augustine,  FL,  1  kw,  HD.  D 

WAVO,  Decatur,  GA,  1  kw,  DA,  D 

WPSH,  Louisville,  GA,  1  kw,  MD,  D 

WLET,  Toccoa,  GA,  5  kw,  MD,  D 

KJCK,  Junction  City,  KS,  1  kw,  ND,  D 
WTCR,  Ashland.  KY,  5  kw,  HD,  D 
WHBM.  Harrodsburq,  KY.  1  kw,  MD,  D 
WAHH,  Flint,  HI,  0.5  kw,  DA.  D 
WKFR,  Kalamazoo,  MI,  1  kw,  DA,  D 
WSUH.  Oxford,  HS,  1  kw,  HD,  D 
WIGG,  Wiggins,  MS,  1  kw,  ND,  D 
KQOO.  Omaha,  ME,  1  kw,  DA,  D 
WASR,  Wolfeboro.  NH,  2.5  kw,  MD,  D 
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Ksnc,  Santa  Rosa,  HH,  1  kw,  ND,  D 

WAL7,  Herkimer.  NV  1  kw,  HD,  D 

WmA.  Feekskill  in     1  kw,  HD,  D 

Mfm,  Mayodan,  NC,  0.5  km,    ND,  D 

WGAS,  South  Castonia,  NC,  O.S  kw,  ND, 

KTJS,  Hobart,  OK,  1  kw,  HD,  D 

KSHG,  Coos  Bay  OR.  1  kw,  HD,  D 

HCRE,  Cheraw  &C      1  kw,  HD,  D 

KABR,  Abardasn,  SD,  1  kw,  ND,  S 

WEMB.  Brwln,  IH,  5  kw,  HD,  D 

lS^,  BonhUi,  TX,  0.25  kw,  ND,  D 

KLFB,  Lubbock,  TX,  0.5  kw,  ND,  D 

Kgjg.  Bev  Braunfela,  TX,  1  kw,  SD,  D 

KFEP,  San  Angelo,  TX,  1  kw,  ND,  D 

WWSH,  Saint  Albans,  VT,  1  kw,  HD,  D 

WKYY,  Amherst  VA,  1  kw,  HD,  D 

WDD7,  GlouccEter,  VA,  1  kw,  ND,  D 

WKCW,  Warrentoa  VA,  5  kw,  HD,  D 

KIUDI,  Renton  WA,  0.5  kw,  DA,  D 

WPL7,  Pljuouth,  WI,  0.5  kw,  ND,  D 


90.   1«30  (Raaional  -  IIIl 


WFHK,  Pall  City,  AL.  1  kw,  ND,  D 
WBHC,  Red  Bay,  AL,  1  kw,  HD,  D 
KHBH,  Honticallo,  AR,  1  kw,  HD,  D 
KAMP,  El  Centro  CA,  1  kw,  ND,  D 
KJAY,  Sacramento,  CA,  0.5  kw,  DA,  D 
W^S,  Covington,  GA,  1  kw,  ND,  D 

WRCD,    Dalton,    GA,    1   kw,    ND,    D 

HQVQ,   Highland  Park-Daerfiald,    IL,    1  kw,   DA,   D 

WCMY,   Ottawa,    IL,    0.5  kw,   ND,   D 

KASi,   AmsB,    lA,    1  kw,   ND,   D 

WLCB,    BufCalo,    K7,    O.S  kw,    HD,    D 

KMRC,    Morgan  City     LA,    O.S  kw,    ND,    Q 

WTTT,   Anharst,   HA,    5  kw,   DA,   D 

WWEL.   Hedford,   HA,    5   kw,   HD,   D 

WIOH,    loola,   HI,    5  kw,   DA,   D 

WLAU,   Laural,   KS,    5  kw,   HD,   D 

KSOA,    Ava,    MO,     0.5    kw,    HD,    D 

KAOL,    Carrollton,    MO,    0.5   kw,    ND,    D 
WDJS,    Mount  Olive,    SC,    1   kw,    ND,    D 
WRXQ.    Roxboro     «C,    1   kw,   ND,   D 
KTYN,    Hinot,    KD,    5   kw,    ND-192,    D 
WCLT,   Nawark,   Cffl,    O.S  kw,   ND,   D 
KOAY,   Salen,   OR,    S  kw,   HD,   D 
WBLR,    Batesburg,   SC,    5  kw,   HD,   D 
WATP.    Marion,    SC,    1   kw,    HD,    D 
WBUG.   Ridgeland,    SC,    1  kw,   ND,   D 
KBRK.   Brookings,    SD,    1  kw,   ND,   D 
WJBE.   Xnoxville,   TN,    1  kw,   ND,   D 
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WPWB,   VoBdalla.    IL,    0.25   kv,   ND,   D,    II 
WKZH.    Zion,    IL,    02.5  Mm.  HD,   D,    II 
vSrT,    IndionapollB,    IH,    5  kM,    DA  D   It 
WAKE.    Vklp&Tklso,    IN,    1   kit,    DA  D   II 
Wa5,   Bttrea,   KY,    0.2S  kw,   ND,   D,    II 
HKJL,   Karlon,   KY,    0.25  Inr,   HQ,   D,    II 
KQXL,    New  Raads      LA,    1   Inf,    HD,    D,    II 
WWKQ,    Bdttle  Creek,    HI,    1   kW,    DA,    D,    II 
WBFN,   Qultaon,   HS,    1  kw.   ND.   D,    II 
KDFN,   Donlpban,   NO,    1  kw,   ND,   D.    tl 
WKER,   PonptoD  LakeA,   HJ,   1  kw,   DA,   D,    II 
WGWF.    WaticllU  Clftn,    MY,    0.25   kV,    ND,    D,    II 
WLWL,    Rockinghani,   NC,   0.5  kw,   HD,   D,    II 
WSKX,    Wins ton- Salem,    NC,    JO  kw,    DA,    D,    II 
WSIC,    Xenia     OB,    0    5   kw.    ND.    O,    II 
WGET,   Youngstown,   OH.    0.5  kw,   DA,   D,    II 
KXVQ,   Pawhuaka.   OK.    5  kw,   DA,   D,    II 
WEAC,   G«£eii«7,    SC,    1  kw,   ND,   D,    II 
TOEB,   JUMStOwn,   IN,    1  kw,   HD,   D,    II 
WISE,  Trenton,   TH,   0.2S  kw,   HD,   D,    II 
KBGG,    Mu:)c«l,    TX,    0.25   kw,    HD,    D,    II 
KBSO,  Sherman,  TX,   1  kw,  DA,  D,    II 


98.      1510    <I-B 


HesB,  AZ,  10  kw,  ND,  D,  II 
Greenwood,  AR,  1  4/0.5  CH  kw,  ND.  D,  ] 
freeno  CA.  0.5  kw,  ND.  D,  II 
San  Rafael.  CA,  1  kw,  ND,  D,  II 
Cocoa-Kerritt  Island  PL,  0.25  kw.  ND, 
Boynton  Beach,  FL,  1  Inf,  KD,  D,  II 
Harco  Island,  FL,  1  kw,  DA,  D,  II 
Highland.  IL,  1  kw,  DA,  D,  II 
Joliet.  IL,  0.5  kw,  HD,  D,  II 
Haconb,  IL,  1  ku,  ND,  D.  II 
Wabash.  IH.  0.25  kw,  ND.  D,  It 

Iowa  Falls,  lA.  1  kw,  HD,  D,  II 

KANS,  Lamed,  KS,  1  Kw,  ND,  D,  II 
RaGY,  Port  Sulphur.  LA,  1  Kw.  ND.  D,  II 
WDJD,  Jackson,  MI,  5  kw.  DA,  D,  II 
Wljai,  Three  Rivers,  Kl,  0.5  kw,  ND,  D,  tl 
W®0,  Prentiss,  MS,  1  kw,  ND,  D,  II 
KCCV,  Independence,  HO.  1  kw.  ND.  D.  II 
KEMM.  Marshfield,  MO,  0.25  kw,  ND.  D.  II 
KTTT,  ColunbuB,  HE,  0.5  kw,  HD,  D.  11 
VJTC.    Salem.  NJ,  0.25  kw,  HD,  D.  II 
iffuf,  Brewster  NY,  1  kw,  ND,  D.  II 
WEAL.  Greensboro,  NC,  1  kw,  ND,  D,  II 
WYBO,  Red  Springs.  NC,  1  kw.  ND.  D,  II 
WLGN.  Logan,  OH,  1  kw,  ND,  D,  II 
WLKR.  Norwallc,  OH,  0.5  DA.  D,  II 
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*  27.  WABI,  Annville-Cleona,  PA,  S  ku,  DA,  O,  II 

*  2S.  WFSL,  Konroeville,  FA,  0.25  lew.  ND,  D,  II 

*  29.  WVAf,  Bumettown,  SC,  lD/0.25  CH  lew,  HD,  0,  II 
30.  WCPL,  Pa9«l«ad,  SC,  0.5  ND,  D,  II 

*  31.  WSJW,    Woodruff,     SC,     I    kw,    ND,    D,     II 

*  32.  KHSD,   Nilbank.    SD,    5  kw,   HD,   D,    II 
33.  KACC,   Bryan,   TX,    0.25  kw,   ND,   D,    II 

*  34.  KCTX,   CbildrvAS,   TX,   0.25  kw,   ND,   D,    II 

35.  KHMD.   Midland,   TX,   0.5  kw,   ND,   D,    II 

36.  SiOO.    HlneolB,    TX,    0.5   kw,    ND,    D,    II 

37.  KYKR,    Port  Arthur     TX,    5  kw,    DA,    D,    II 

38.  ffiOB.    Robstown,    TX,    0.5   kw,    ND,    D,    It 

39.  iCSfv,    Stepttenville,   TX,    0.5  kw,    ND,    D,    II 
.40.  TOLB,    Pulaski,    VA,    1  kw,    HD,    D,    II 

*  41.  KAAR,   HounUsk*  Tarraca,   WA,    0.25  kw,   DA,   D,    II 
42.  WAUK,   Waukasha,  WI,   10  kw,   DA,   D,    II 

99.      1520    (I-B> 

1.  WAOA.    opelika,   AL,   5  kw,   DA,   D,    II 

2.  lOffS,    Hollistar,    CA,   0.5  kw,   HD,   D,    II 

3.  WTUr.    Apopka,   FL,   S  kw,   DA,   D,    II 

4.  WCWB,    inclian  RocXs  Baacb,   FL,   1  kw,   DA,   D,    II 

5.  -SSS?,    Oakland  Park,   FL,    1  kw,   HD,   D,    II 

*  6.  WDGL,    Douglasville,   GA,   1  kw,   ND,   D,    II 

*  7.  WXFQ,    Eatonton,    GA,    1   kw,    NQ,    D,    II 

*  B.  WHKT,    Garden  City,   GA,    1  kw,    ND,    D,    II 

9.  wrow.    Clinton,    IL,   5  kw,   ND,   D,    II 

10.  in5?7,   Lovaa  Park,    IL,    0.5  kw,   HD,   D,    It 

11.  6R^,    Knox,    IH,    0.25,    ND,    D,    It 

12.  JKlB.    Creston,    lA,    1   kw,    ND,    D,    II 

13.  WHIC,   Eardlnaburg,   KY,    lD/0.5  CH  kw,   ND,   D,    II 

14.  ^SSL.    Stanford,   KY,    0.5  kw,   ND,   D,    II 

15.  WVOB,    Bel  Air,    KD,    0.25   kw,    HD,    D,    II 

*  16.  WTRI,   Brunswick.  MD,    0.5  kw,   ND,   D,    It 

17.  WPOE,    Greenfield,    MA,    10   kw,    DA,    D,    II 

18.  WKJR.    Muskegon  Heights,   MI,    10   kw,    DA,    D,    It 

19.  Vrf5,   Ypsilanti,   MI,    0.2S  kw     ND,   D,    It 

20.  KKEE.    Rochester,   HN,    10  kw    uc/DA-CH,  D,    It 

*  21.  WWA,   Marks,    MS,   0.25  J™     ND    D,    IT 

*  22.  WFGR,  Port  Gibson  MS,  0  25  k«  ND,  D,  II 

23.  WIBC.  Ocean  City-Somers  Pint,  HJ,  1  kw,  DA,  D,  II 

24.  KAMX,  Albuquergue,  NM,  1  kw,  HD,  D,  II 

*  25.  WIHE,  Mineola.  NY,  1  kw,  ND,  D,  II 

*  26,  WDSL,  Hocksville,  NC,  5  kw,  ND,  D,  II 

27.  WASR,  Warranton,  NC,  1  kw,  ND,  D,  II 

28.  KHAV,  Nayville,  KD,  2.5  kw,  ND,  D,  It 

29.  WBNO,  Bryan,  OE,  0.5  kw,  ND,  D,  II 

30.  WINW,    Canton,    OS     1   kw,    ND,    D,    II 

31.  WKMT,   Kent,   OH,    1  kw,   DA,   D,    II 

*  32.  WCHE,   West  Chestar,    PA,    0.2S  kw,   ND,   D,    II 
33.  WIGR,  Myrtle  Beach,  sc,   5  kw,  DA,  D,   II 
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WDOL,  AtlMns,  GA,  1  kw,  HD,  D 

WCIA,  Claxton,  CA,  1  kw,  ND,  D 

WHPF.  Chicago  Heights,  IL,  1  kw,  HD,  D 

wmJT.  Anderson,  IH,  1  kw,  HD,  D 

KWAY.  Waverly,  lA,  1  kw,  DA,  D 

ioJlB,  Liberal,  KS,  1  kw,  ND,  D 

WSAC.  Fort  Knox,  KY,  1  kw,  ND,  D 

WFSR,  Harlan,  KY,  1  kw,  ND,  D 

WBFC,   Stanton,  in,   1  kw,  »D,  D 

KTDL,    Farmerville     LA,    1   kw,    ND,    D 

WJDY,    Salisbury     KD,    5  kw,    DA,    D 

Wmt,    WestniiiiEter     MD,    1   kw,    ND,    D 

WSHO,    Marlboro     MA,    1  kw,    DA,    D 

VWBB,   Newburyport,   MA,    0.5  kw,   MC,   0 

WYYY,   Kalaaazoo,   HI,    0.5  kw,   HD,   D 

ICIWH,   Anoka,   HN,   1  kw,   ND,   D 

wSj,   BrooUiaven,   KS,    1  kw,   HD,   0 

KGBH,   Srootcfield,   HO,    0.5  kw,   DA,   D 

KICB,   Kaldan,   HO,    1  kw,   ND,   D 

VTOH,  Potsdui,  HY,  1  kw,  ND,  D 

WvBs.  Burgaw,  NC,  1  kw,  HD,  D 

yff^.  Plymouth,  NC,  S  kw,  HD,  D 

W^n,  Spruce  Pice,  NC,  1  kw,  ND,  D 

rtlM,   Pauls  Valley,  OK,  1  kw,  DA,  D 

KVIH,  vinita,  OK  O.S  kw,  ND,  D 

KDUN,  Seedsport,  OR,  5  kw,  ND,  O 

WRHL,  Portage,  FA,  0.5  ktr,  KD,  D 

WQXL,  Coluobia,  SC,  S  kw,  ND,  D 

WINS,  Georgetown  SC,  1  kw,  ND,  S 

QEaS,  Alcoa,  TN,  1  kw,  HD,  D 

KDHH,  Dimmitt,  TX  0.5  kw,  DA,  D 

KWRD,  Henderson,  rx,  0.5  kw,  ND,  D 

KCNY,  Baa   Marcos,  TX,  Q.2S  kw,  ND,  D 

VBTX,   Broadway- Timbervi lie,  VA,  5  kw,  ND, 

VIZE,   Tazewell.  VA,  2.5  kw,  ND,  D 

ic^S,  Mount  Vernon,  WA,  0.5  kw,  DA,  D 

WKSD,  Huntington,  WV,  5  kw,  ND,  D 

WBKV.  West  Bend,  WI,  1  kw,  ND,  D 


95.   1480  (Regional  -  III) 


WARI.  Abbeville,  AL,  1  kw,  ND,  D 
WBTS,  Bridgeport,  AL,  1  kw,  ND,  D 
WLFH,  Irondale,  AL,  5  kw,  HD,  D 
KFHX,  Phoenix,  AZ,  1  kw,  HD,  D 
KTHS,  Berryville,  AB,  1  kw,  ND,  D 
SSEE,  Santa  Haria,  CA,  1  kw,  ND,  D 
KPUB.  Pueblo,  CO,  1  kw,  DA,  D 
WKND,  Windsor,  CT,  0.5  kw,  DA,  D 
WAPG,  Arcadia,  FL,  1  kw,  ND,  D 
WGNE,  Panama  City  Beach,  FL,  O.S  kw, 
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101.    15*0    (B«hiim4an    I-A) 


C,  Caaden,   AL,    1  )ew,   ND,  D,    II 

:.,  Linavilla,  AL,    X  lew,  ND,   D,    II 

I,  Sumiton,  AL,    1  k»,   MD,  D,    II 

i,  Phoenix,    AZ,    10  im,  DA,  D,    II 

C,  Ozark,    AK,    O.S'kw,    ND,   D,    tl 

>,  Aptos -Capitol a,    CA,    1  kv,    MD,   D,    II 

i,  JacicEon,    CA,    1   )m,    HD,   D,    II 

i,  SvlvsBter,   GA,    1  kw,  HD,   D,    II 

[,  LitCliCisd,    IL,    1   kw,   ND,    D,    II 

Z,  Boonvilla,    IN,    0.25  kw,   MD,  D,    II 

i,  Decatur,    IN,    0.25  lew,  ND,   D,    II 

r,  La  Forte,    IN,    0.25,  HD,  D,    II 

C,  nartlnsvlllB,    IN,    0.5  D/0.2S   CH,    MD,    D,    J 

C,  HcPharson,   RS,   0.25  kw,   ND,   D,    II 

:,  Faraona,   KS,    O.ZS  kw     ND,   D,    II 

>,  Columbia,   LA,    1  kw,   KD,  D,    II 

i,  Gretna,    LA,    0.5   kw,    ND,    D,    II 

r,  wtaeaton,   KD,    5  kw,   MD,  D,    II 

),  Saint  Louis,    MI,    1  D/0.25   CH,   ND,    D,    II 

:,  Greecwood,   HS,    1  kw,   MD,   D,    II 

I,  Kennett,    NO,    1   kw,    ND,   O,    II 

t,  Exeter     NB     1   kw,    ND,   D,    II 

),  Eaat  STxacuse.  MY,    1  kw,   ND,  D,    II 

C,  1609,    Burnsville     NC   (Viito  940  kBz) 

^,  Charlotte,  NC.    10  kw,  DA,  D,    II 

1,  Blkln,  KC,   I  lew    ND,  D,    II 

I,  Whiteville,  NC,   1  kw,  nd,  D,   II 

>,  Bucyrua,  cm,    O.S  kw,  DA,   D,    II 

I.  Circleville,   OH,    1  kw,  DA,  D,    II 

I,  Cl«v«land,  OH,  1  kw,  nd,  d,  II 

),  Miles,  OH,  O.S  kw,  DA,  D,  II 

:,  Uhrichsville  OH,  0.25  kw,  ND,  D,  II 

:,,  Eugene.  OR,  1  kw,  ND,  D,  II 

>,  Philadelphia,    PA,    50  kw,    DA,   D,    II 

),  Pittaton,    PA,    1  kw,   ND,   D,    II 

:,  Punxsutawney,    PA,    5   kw,    ND,   D,    II 

C,  Newport,   RI.    1  kw,   ND,  D,    II 

r,  Fickana,   5C,    1  kw,   HD,  D,    II 

:,  Adiunsville,   TM,   0.25  kw,  ND,  D,    II 

I,  Benton,   IN,    0.25  kw,   ND,   D,    II 

i.  Hohenwald,  TN  (Vide  1230  kHz) 

r,  Jellico,  TN,  1  kw,  ND,  D,  II 

r  Woodbury,  TN,  0.5  kw,  ND,  D,  II 

i.  San  Antonio,  TX,  1  kw,  HD,  D,  II 

:,  Richmond,  VA,  lo  kw,  da,  d,  ii 

!,  Hartford,  wi,  0.5  kw,  ND,  D,  II 
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WPWB,  Vandalis,  IL,  0.25  hw,  ND.  D,  II 
WICZM.  Zion,  IL,  02.5  )w,  MD,  D,  II 
WBRI,  Indianspolla,  IN,  5  )cw,  DA  D  II 
WAKE,  valp&ralso,  IN,  1  kw,  DA  D  II 
WKXO,  asrea,  KY,  0.25  )w,  ND,  D,  II 
WHJI.,  Marion,  KY,  0.25  kw,  KD,  D,  II 
KQXL,  New  Roads  LA,  1  kw,  ND,  D,  II 
WWKQ,  Battle  Creek,  HI,  I  kw,  DA,  D,  II 
WBFH,  Quitaan,  KS,  1  kw,  MD,  D,  II 
KDFM.  Doniphan,  HO,  1  kw,  ND,  D,  II 
WKER,  PoBVton  Lakea,  NJ,  1  kw,  DA,  D,  II 
MGMF.  WatkioB  Glan,  HY,  0.25  kw,  MD,  D,  II 
WLWL,  Rockingham,  NC,  0.5  kw,  ND,  D,  II 
WSMX,  Wins ton- Salem,  NC,  10  kw,  DA,  D,  II 
WGIC.  Xenid  OB,  O  5  kw,  ND,  D,  II 
WGFT,  Youngstown,  OH,  0.5  kw,  DA,  D,  II 
KXVQ,   Fawhuaka,  OK,  5  kw,  DA,  D,  II 
WEAC.  CaCfney,  SC,  1  kw,  ND,  D,  II 
wpg,  Jaautown,  TN,  1  kw,  ND,  D,  II 
imiE,  Trenton,  TN,  0.25  kw,  ND,  D,  II 
KBGC,  Rerkel,  TX,  0.25  kw,  HD.  D,  II 
KTXO,  Sherman,  TX,  1  kw,  da,  D,  II 


98.   1510  fI-B> 


KDJO.  Hssa,   AZ,    10  kw,   HD,   D,    It 

KaSj,  Creanwood,   AK,   1  4/0.5  CB  kw,   KD,   D, 

KIRV,  Fresno.    CA,   0.5  kw,   MD,   D,    II 

jglii,  San   Rafael,    CA,    1   kw.    HD,    D,    II 

WWBC,  Cocoa -Meirritt  Island  FL,   0.25  kw,   ND, 

WKAO,  Boynton  Beach,   FL,    1  kw,   ND,   D,    II 

WHIB,  Harco   laland,   FL,    1  kw,   DA,   D,    II 

WIHU,  Highland,    IL,    1  kw,   DA,   D,    II 

WJSC,  Joliat,    IL,    0.5  kw,   ND,   D,    II 

WKAI.  Haconb,    IL,    1  kw,   HD,   D,    II 

WAYT,  Wabash,    IN,    0.25   kw,    HD,    D,    II 

KIFG,  Iowa  Falls,    lA,    1  kw,   HD,   D,    II 

KAH5,  Lamed,    K.S,    I    kw,    ND,    D,     II 

KAGY,  fort   Sulphur,    LA,    1   kw,    HD,    D,    II 

WDJD,  Jack.son,    HI      5  kw,    DA,    D,    II 

WLKH,  Three  Rivers,  HI,    0.5  kw,   HD,   D,    II 

WKPO,  Prentiss     MS,    I   kw,    ND,    D,    II 

KCCV,  Independence,    HO,    1   kw,    ND,    D,    II 

KEMW.  Narshfield,    HO,    0.25   kw,    ND,    D,    II 

Krrr,  Colunbus,   he,    0.5  kw,   HD,   D,    II 

wJiC.  Salem,    HJ,    0.25   kw,    HD,    D,    II 

WFUT,  Brewstax,    HY,    1   kw,    HD,    D,    II 

WEAL,  Greensboro,   NC,    1  kw,   ND,   D,    II 

wvsa.  Red  Springs,   NC,    1  kw,   ND,   D,    II 

WLCN,  Logan,   OH,    1  kw,   HD,   D,    II 

vIM.  Norwalk,    OH,    0.5   DA,    D,    II 


Digitized  by 


Google 


'  37.  WkHT,  Annville-Cleona,  PA,  5  kw,  DA,  D,  II 

'  28.  WPSL,  Hoiiroevilla,  FA,  0.25  )tw,  ND,  O,  II 

>  29.  WVAF,  Buxn«ttown,  SC,  ID/O.ZS  CH  kw,  ND,  D,  II 

30.  WCPL.  Pagsland,  SC,  0.5  MD,  D,  II 

•  31.  WSJW,  WoodmCf,  SC,  1  kw,  KD,  D,  II 

•  32.  KHSO,  Hilbank,  SD,  5  lew,  HD,  D,  II 
33.  KAGC,  Bryan,  TX,  0.25  kw,  HD,  D,  II 

•  34.  KCTX,  ChildrcBB,  TX,  0.25  kw,  HD,  D,  II 

35.  KHHD.  Midland,  TX,  0.5  kw,  HD,  D,  II 

36.  ^^,  Hinaola,   TX,   0.5  kw,   ND,   D,    II 

37.  WKte.   Fort  Airthur    TX,    5  kw,   DA,   D,    II 

38.  WSS.    ttobatown,    TX,    0.5   kw,    HD,    D,    II 

39.  JiStV.    Stephenville,   TX,    0.5  kw,    HD,    D,    II 

40.  QElb,   Pulaski,   VA,   1  kw,   ND,   D,    II 

•  41.  KAAS,   Hountlakc  Terrace,   WA,    0.25  kw,   DA,   D,    II 
42.  WAUK,   Waukeshft,   WI,    lO  kw,   DA,   D,    II 


99.      1520    (I-Bl 

^-  W^OA.  Opalika,    AL,    5   kw,    DA,    D,    II 

2.  fSSc.  Hollistcr,    CA,    O.S  kw,    ND,    O,    II 

3.  WTm,  J^opka,   TL,   S  kw,   DA,   D,    II 

4.  JigBB.  Indian  Racks  Beach,   FL,   1  kw,   DA,   D,    i: 

5.  -BESf,  Oakland  Park,   FL,    1  kw,  ND,   D,    II 

*  6.  WDCSi,  Douglasville,    QA,    1  kw,    HD,    D,    II 

*  7.  WXPQ,  Eatonton,    GA.   1  kw,   HD,   D,    II 

*  a.  WHMX,  Garden  City,  i3A,    1  kw,   ND,   D,    II 

9.  WBOW,  Clinton,    IL,   5  kw,   ND,   D,    II 

10.  SEOg.  Loves  Park,    IL,    0.5  kw,   ND,   D,    II 
U.  gR?I,  Knox,    IH,    0.25,    ND,    D,    II 

12.  SreTI.  craBtQD,    lA,  1  kw,  nd,  d,   it 

13.  BBIg.  Hardlnaburg,   KX,    lD/0.5  CH  kw,    HD,    D.    i 

14.  vSsL,  Stanford,    ICY     0.5  kw,   HD,   D,    II 

15.  WVOB,  Bel    Air,    KD,    0.25    kw,    HD,    D,     II 

*  16.  WIRI,  Brunswick,   MD,    0.5  kw,   HD,   D,    II 

17.  WPOE,  Greenfield,    MA.   10  kw,   DA,   D,    II 

18.  WKJB,  Muskegon  Heights,   MI,    10   kw,    DA,    D,    II 

19.  WKTC,  Ypsilanti,    MI.    0.25  kw,    HD,    D,    II 

20.  KKEE,  Rochastar,    HN,     10    kw,    ND/OJA-CB,    D,     II 

*  21.  W!?4A,  Harka,  MS,  0.25  kw,  HD,  D,  II 

*  22.  WGk.  Port  Gibson,  MS,  0.25  kw,  MD,  D,  II 

23.  WIBG,  Ocean  City-Somers  Pint,  NJ,  1  kw,  DA,  I 

24.  KAHX.  Albuquergue.  NM,  1  kw,  ND,  D,  11 

*  25.  WTBE,  Mineola,  NY.  1  kw,  ND,  D,  II 

*  26.  WDSL,  Mocksville,  NC,  5  kw,  ND,  D,  II 

27.  WARR,  warrenton,  HC,  1  kw,  ND,  D,  tl 

28.  KMAV,  Mayville,  HD,  2.5  kw,  ND,  D,  II 

29.  WBNO.  Bryan,  OH,  0.5  kw,  ND,  D,  II 

30.  WINW,  Canton,   OS,    1  kw,   ND,   D,    II 

31.  WKMT,  Kent,   OH,    1  kw,   DA,   D,    II 

*  32.  WCHE,  West  Chester,  PA,  0.25  kw,  HD,  D,  II 
33.  WTGR,  Myrtle  Beach,  sc,  5  kw,  da,  D,  II 
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34.  WKHG,  Newberry,  sc,  1  W,  HD,  D,  II 

35.  KLYX.  Sioux  Falls,  SD,  0.5  kw,  BD,  D,  II 

36.  WBHT.  Brownsville,  TH,  0.25  kw,  ND,  D,  II 

37.  WIDD.  ElizabeUiton,    TN,    1  kw,   MD,   D,    II 
36.  WEXM.  Jamesvllle,   VA,    0.5  ku,   DA,   D,    II 


100.    1530   fl-Bl 


WAAO,   Andalusia,   AL,    1  kw,   ND,   D,    II 

VIHIY,    Koulton,    AL,    1    kw,    MD,    D,     II 

KXSQ,  Tnunami,  AR,  0.25  kw,  ND,  D,  11 
tOOCV,  Colorado  Springs,  CO,  1  kw,  ND,  D,  i: 
WDJZ,  Bridgeport,  CT,  1  kw,  ND,  D,  II 
WENC,  Englewood,  FL,  1  kw,  ND,  D,  II 
WCRJ,  Jacksonvill,  FL,  50  ku,  DA,  D,  II 
WTTI,  DaltOQ,  GA,  10  kw,  DA,  D,  II 
WTHO,  ThoMBon,  GA,  1  kw,  HD,  D,  II 
WKDC,  Elnhurst,  IL,  0.25  kw,  DA,  D,  II 
WQLW,  Flora,  IL,  1  kw,  DA,  D,  II 
KDSN,  Dftnison,  lA,  0.5  kw,  ND,  D,  II 
i^^,  Norton,  KS,  1  kw,  ND,  D,  II 
WPHO,  Auburn,  HE,  1  kw,  HD,  D,  II 
HCTR,  Cheatertown,  HD,  0.25  kw,  ND,  D,  II 
WTHM,  Lapear,  HI,  5  kw,  DA,  D.  II 
vTgS.,   Wyoming,  HI,  0.5  kw,  KD,  D,  II 
KSHH,  Shakopae,  HN,  0.5  kw,  HD,  D,  II 
WJttL,  Calhoun  City,  KS,  0.25  kw,  ND,  D,  II 
WRPH,  Poplarville,  MS.  10  kw,  ND,  D,  II 
WYAZ.  Yazoo  City,  MS,  0.25  kw,  DA,  D,  It 
JgcS.  Bowling  Green,  HO,  1  kw,  ND,  D,  II 
KMAM.  Butler,  HO,  0.5  kw,  ND,  D,  II 
KECK,  Lincoln,  NE,  5  kw,  MD,  D,  II 
WJDM,  Elisabeth,  NJ  0.5  kw,  ND,  D,  II 
WRBX,  Chapal  Hill,  NC  10  kw,  DA,  D,  II 
WOBR,  Wanchese,  HC,  0.25  kw,  HD,  D,  II 
KWOK,  Wagoner,  OK,  0.25  kw,  HD,  D,  II 
WBCW,  Jeannette  PA  1  kw,  HD,  D,  11 
WVFC,  McConnellsburg,  PA,  1  kw,  HD,  D,  II 
WHYP.  North  East,  PA,  1  kw,  ND,  D,  II 
Smf,  Shenandoah,  PA,  2,5D/0.25CH,  KD,  D,  : 
WASC,  Spartanburg,  SC  1  kw,  HD,  D,  II 
WJPJ.  Huntingdon,  TN,  1  kw,  HD,  D,  II 
KGTN.  Georgetown.  TX,  1  kw,  HD,  D,  II 
KAWS,  Hemphill,  TX,  1  kw,  KD,  D,  II 
KNBO,  Hew  Boston,  IX,  1  kw,  MD,  D,  II 
KCLR,  Balls,  TX,  5  kw,  ND,  D,  II 
WFIC,  Collinsvtlle,  VA,  i  kw,  ND,  D,  II 
WPWC,  guastico,  VA,  0.25  kw,  ND,  D,  tl 
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101.  1540  tBahamiac  I-A) 


WCOX,  CaiBden,  AL,  1  kw,  MD,  D,  II 

WAHL,  Llneville,  AL,  1  lew,  HD,  D,  II 

WRSH,  Sunitoa,  AL,  1  kw,  ND,  D,  II 

KASA,  ;ho«nix.  *Z.   10  kw,  DA,  D,  tl 

KZKK,  Ozark,  AK,  0.5' kw,  KD,  D,  II 

KKAF,  Aptos- Cap! tola,  CA,  1  kW,  ND,  D,  II 

WTGA,  Jackson,  GA,  1  kw,  ND,  D,  II 

WOCA,  Sylvester,  GA,  1  kW,  MD,  D,  II 

WSWI.  Litchfied,  IL,  1  kw,  »D,  D,  II 

WBWL.  Booavllle,  IH,  0.25  kw,  HD,  D,  II 

WADW.  Decatur,  IN,  0.25  kw,  ND,  D,  II 

WJoT,  La  Porte,  IN,  0.25,  ND,  D,  II 

WCBK.  Kartinaville,  IN,  0.5  D/0.25  CH,  KD,  D,  ] 

imBc.  McPbarson,  KS,  0.25  kw,  HD,  D,  II 

KLKC.  FaraoiiB,  KS,  0.25  kw,  ND,  D,  tl 

KCtO,  Columbia,  LA,  I  kw,  ND,  D,  II 

KGLA,  Cratna,  LA,  0.5  kw,  KD,  D,  II 

WDON,  Wheaton,  HD,  S  kw,  HD,  D,  II 

HHLK,  Saint  Louis,  MI,  1  D/0.25  CB,   ND,  D,  II 

WSWG,  Graeowood,  KS,  1  kw,  ND,  D,  tl 

i^S,  Kennett,  HO,  1  kw,  HD,  D,  II 

WKXR.  Exet«r,  NB,  1  kw,  ND,  D,  II 

vTsS.   East  Syracuse,  tV,  X  kw,  HD,  D,  II 

WK7K,  1609,  Bucnsville  HC  (Vide  940  kHz) 

WBPL,  Charlotte  NC,  10  kw,  DA,  D,  II 

WIFK,  EDcin,  NC,  1  kw,  HD,  D,  II 

WDOS,  whlteville,  HC,  1  kw,  ND,  D,  II 

WBCO,  Bucyius,  OH,  0.5  kw,  DA,  D,  II 

WNRE,  Circleville,  OH,  1  hV,  DA,  D,  II 

WaS5,  Cleveland,  OH,  1  kw,  ND,  D,  II 

HHIO,  Nlles.  OH.  0.5  kW,  DA,  D,  II 

WBTC,    mirictis villa,    CS,    0.25  kw,    ND,    D,    II 

KZEL,    Eugene.    OR,    I   kw,    HD,    D,    II 

\ffi5p.    Philadelphia,   PA,    50  kw,    DA,    D,    II 

WABD,    PittEton,    PA,    1   kw,    ND,    D,    II 

WPWE,    Punxsu-tawney,    PA,    5   kw,    HD,    D,    II 

WADK,    Newport,    RI,     1    kw,    HD,    D,     II 

tflGF,  Pickens,  SC,  1  kw,  HD,  D,  II 
WLIC,  Adamsville,  TH,  0.25  kw,  ND,  D,  II 
WBIN,  Benton,  TN,  0.25  kw,  ND,  D,  II 
NHLR,  Hohenwald,  TN  (Vide  1230  kOz) 

WJJT,  Jellico,  TN,  1  kw,  HD,  D,  II 

HBRY  Woodbury,   TN,    0.5  kw,   ND,   D,    II 
KEDA,    San  Antonio,    TX,    1   kw,    ND,    D,    II 
WKIE,   SichmoDd,   VA,    10  kw,   DA,   D,    II 
WTKM,   Hartford.   WI,    0.5  kw,   ND,   D,    II 
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WDQM.  DuQuoln,  IL,  0.25  kw,  HD,  D,  II 

WBBA,  Pittflfiald,  IL,  0.25  Iw,  HD,  D,  II 

wees,  Urbana,  IL,  0.35  kw,  ND-18S,  D,  II 

WCMB,  Connersville,  IM,  0.25  kw,  MD,  D,  II 

WJVA.  South  Bend,  IK,  1  kw,  ND,  D,  II 

WAHW,  Mashington.  IH,  0.25  kw,  HD,  D,  II 

^m.  Charles  City,  lA,  0.5  Iw,  HD,  D,  II 

KSST,  Davenport,  lA,  0.5  kw,  KD,  D,  II 

WAXH,  Oeorgetown,  iCf,    10  kw,  DA,  D,  II 

tam:.  Leitchfield,  id,    0.25  kw,  MD,  D,  II 

WKY,  Princeton,  KY  0.25  kw,  ND,  D,  II 

WN,    Haynesville,  LA  I  kw,  ND,  D,  II 

WPGC.  HomingBlde,  KD   10  kw,  DA,  D,  II 

VgBJ,    St.    Johns,   MI,    1  kw,  DA,   D,    II 

MXJH,    windom,    ^!N     0.25  kw,   DA,   D,    II 

WAHY.    Amory,    KS ,    5    kw,    ND,    D,    II 

WLBS,    Centreville,    HS,    0.2S   kw,   ND,    D,    II   */ 

WRV,   Hattiesburg,   HS,    1  kw,   HD.   D,    II 

WESY,    Leiand,   MS,    1  kw,   HD,   D,    II 

VPm,    Pascagoula-MOEE  Point,   KS,    5  kw,   DA,   D,    II 

lg^.    Columbia,   HO,    0.25  kw,   HD,   D,    II 

CTSH,  El  Dorado  Springs,  HO,   0.5  kw,  HD,  D,   II 

anS,  Hoxyville,   HO,    0.25  kw,   ND,   D,    II 

SahT,  Cozad,  HE,  1  kw,  ND,  D,  II 

WRDI,  HaMdonton.  NJ,  1  kw,  ND,  D,  II 

WCRV,  Washington,  HJ,  1  kw,  ND,  D,  II 

KZIA,  Albuquerque,  NH,  10  kw,  ND,  D,  II 

WYTA,  Patchogue,  KT,  10  kw,  ND,  D,  II 

VfZKY,  Albermaile,  NC,  0.25  kw,  ND,  D,  II 

WVKO,  Coluillbua,  OH,  1  kw,  DA,  D,  II 

KLTR,  Blackwell,  OK,  1  kw,  ND,  D,  II 

WCLY,  Columbia,  PA,  0.5  kw,  HD,  D,  II  5/ 

WEND,  Ebensburg,  PA,  1  kw,  ND,  D,  II 

WAMB,  Wayneabuxg,  FA,  1  D/0.5  CB,  ND,  D  &  C.R.,  II 

VOSc,   Orangeburg,  5C,  1  kw,  ND-224,  D.  II 

WBBR,  Travalera  Seat,  SC,  1  kw,  ND,  D,  II 

WSKT,  Knoxville,  TN,  5  kw,  KD,  D,  II 

WHHH,  Henderson,  TH,  0.25  kw,  ND,  D,  II 

WLIJ,  Shelbyville,  TN,  1  kw,  ND,  D,  II 

KGAF,  Gainesville,  TX,  0.25  kw,  ND,  D,  II 

KKAL,  Denver  City  TX,  0.25  kw,  ND,  D,  II 

KIRT,  Mission.  TX,  1  kw,  HD,  D,  II 

iSEu,  Rusk  TX,  0.5  kw,  ND,  D,  II 

KWED.  Seguin,  TX.  1  kw,  ND,  D,  II 

KBYP,  Shamrock,  TX.  0.25  kw,  ND,  D,  II 

wiLA,  Danville,  va,  1  kw,  HD,  D,  II 

VmiV,  Pulaski,  VA,  5  kw,  ND,  D,  II 

wtB<.  Watertown,  wi,  1  kw,  ND,  D,  II 


4/   One  FM  station  in  Cantreville;  may  b«  co-owned. 
S/   License  cancelled. 
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'  47.  KCOM,  Conancbe,  TX,  0.25  kw,  HD,  D,  II 

48.  KHBJ,  Canyon,  TX,  1  kw,  ND,  D,  II 

'  49.  KWBC,  Navasota,  TX,  0.2S  kw,  ND,  D,  II 

'  SO.  HKBA,  Vinton,  VA,  10  kw,  DA,  D,  II 

'  51.  WVAB,  Virginia  Beach,  VA,  5  kw,  HD,  D,  II 

52.  KOQT,  Bellingham,    WA,    1  kw,   HD,    D,    II 

53.  WXVA.  charlestown,   W,    S  kw,  ND,   D,  II 
'  54.  WHIR,  Lake  Geneva,  WI,    1  kw,  DA,   D,  II 

55.  WWQH,  Madison,    vrl,    5   ktr,   DA,   D,    II 

56.  igro.  Rlvar  F*lla,  WI,    1  kw,  ND,   D,  II 


103.    1560  (I-B) 

*  1.  WAGC,   Centre,   AL,    1  kw,   HD,   D,    II 

*  2.  KDDA,   Diusas,   AR,    0.5  kw,   HD,    D,    II 

*  3.  KBIB,  Hon«tta,   AR,   0.25  kw,   HD,  D,    II 

*  4.  KIQS,  Willows,  CA,  0.25  ku,  ND,  D,  II 

*  5.  W7SE,  InvexnesB,  FL,  5  kw,  ND,  D,  II 
6.  WTAI,  Hal^oume,  FL,  5  kw,  ND,  D,  II 

*  7.  t^fj,   Ellljay,    GA,    0.25   kw,   ND,   D.    II 

8.  WKOC,   Gordon,    GA,    5   kw,    HD,   D,    II 

9.  vSrs,   Cantos,    IL,    0.25   kw,    ND,    D,    II 

10.  V^,    Sbelliyville,    IL.    O.S  kw,   DA,  D,    I] 

11.  WUWE,  Faoli,  IN,  0.25,  HD,  D,  II 

12.  VRiS,   RensBelaar,  IH,  1  kw,  ND,  D,  II 

13.  KQXV,  Council  Bluffs,  lA,  1  kw,  ND,  D,  1 

14.  KABI,  Abilene,  KS,  0.25  kw,  MD,  D.  II 

15.  WFX7,  Niddleaboro,  m,  1  kw,  HD,  D,  II 

16.  wroo,  Liharty,  KY,  0.25  kw,  ND,  D,  II 

17.  KAJS.  Crowley,  LA,  1  kw,  DA,  D  II 
IS.  WSDL,  Slidell,  LA.  1  kw,  ND,  D,  II 
19.  WSHD,  La  Plata,  HD,  1  kw,  HD,  D,  II 

*  20.  WBUK,  Portage,  HI,  I  kw,  HD,  D,  II 

21.  WHIG.  Sandusky,  HI,  1  kw,  DA,  D,  II 

22.  KBEW.  Blue  Earth,  HH,  1  kw,  KD,  D,  II 

23.  KQYX,  Joplin,  HO,  10  kw,  DA,  D,  II 

*  24.  KLTI,  Hacon,  HO,  0.25  kw,  ND,  D,  II 

*  25.  KTUI,   Sullivan,  HO,    1  kw,   ND,   D,    II 

WWBK,   Broclqtart,   N7  {Vide  1590  kBz] 

*  26.  WTZD,  Dobson,   NC,    1  kw  D/0.5  kw  CH,   ND, 

*  27.  fcTTRQ,   Warsaw,   HC,    10  kw,   HD,  D,    II 

*  26.  WBKC,   Chardon,   OH,    1  kw,   DA,  D,    II 

29.  WTMS.   Coshocton,   OH,    1  kw,  DA,   D,    tl 

30.  WCMW,    Fairfield,   OH,    5  kw,   DA,   D,    II 

31.  WTQD,    Toledo     OH,    5   kw,    DA,   D,    II 

32.  KRBB,    Sallisaw,    OK,    0.25    kw,    ND,    D,    II 

33.  WCCP,  Clemson,  SC,  1  kw,  ND,  D,  II 

34.  WAGL,  Lancaster,  SC,  50  kw,  DA,  D,  II 

35.  WBOL,  Bolivar,  TH,  0.2S  kw,  HD,  D,  II 

36.  WWGM,  Nashville.  TH,  10  kw,  DA,  D,  II 

37.  KCAD,  Abilene,  TX,  0.5  kw,  ND,  D,  II 
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KEGG,  Daingerfield,  TX,  1  kw,  ND,  D,  II 

KHBR.  Hillsboro  XX,  0.25  lew,  HD,  D,  II 

KCUL,  Port  Lavaca,  TX,  0.5  Iw,  ND,  D,  II 

WSaV,  SoutLh  £ost:on,  VA,  2.5  D/0.25  CH,  ND,  D,  II 

K^O.  Hoguiam,  WA,  1  kw,  HD,  D,  II 

KDFL,  Sumner  WA,  0.25  kw,  ND,  D,  II 

WFSP,  Kingwood,  WV,  1  lew,  ND,  D,  II 

WSLB,  Port  Washington,  WI,  0.25  kw,  DA,  D,  II 


104.  1570  fltetican  I-A) 


WCRL,  Oneoata,  AL,  1  kw,  HD,  D,  II 
^^.    Selna,  AL,  5  kw,  ND,  D,  II 
KBRi.  Brinkley,  AR,  0.25  kw,  HD,  D,  II 
Sjt,  Fordyce,  AR,  0.25  kw,  ND,  D,  II 
KSRB,  Hardy,  AR,  I  kw,  HD,  D,  II 
KCVR,  Lodi,  CA,  S  kw,  DA,  0,  II 
KMAY,  Riverside,  CA,  S  ku,  DA,  D,  II 
BSs,  Salinas,  CA,  0.25  kw,  HD,  D,  II 
KLOV,  Loveland,  CO,  1  kw,  ND,  D,  II 
WTVffi,  Aubuxndale,  FL,  5  kw,  ND,  D,  II 
WSHI,  Femaiidin2  Beach,  FL,  1  kw,  HD,  D,  II 
W3KC.  Okeechobee  FL,  1  kw,  HD,  D,  II 
WHES,  Aahbum,  GA,  1  kw,  ND,  D,  II 
WGHC,  Clayton,  CA,  1  kw,  HD,  D,  II 
WSSA,  Morrow,  GA,  5  kw,  ND,  D,  II 
WGSR,  Hillen,  CA,  0.25  kw,  ND,  D,  II 
VPKZ.  Alton,  IL,  1  kw,  ND,  D,  II 
WFRL,  Freepoct,  IL,  5  kw,  DA,  D,  II 
S^S,  Harvey  IL,  1  kw,  DA,  D,  II 
WTAY,  Robinson,  IL,  0.25  kw,  HD,  D,  II 
Wifg.  Auburn  IN  O.S  kw,  DA,  D,  II 
WILO.  Frankfort,  IH,  0.25  kw,  HD,  D,  II 
WDB5,  New  Albany.  IN,  1  kw,  HD,  D,  II 
KHCD,  Fairfield,  lA,  0.2S  kw,  ND,  D,  II 
WS£.   Webster  City,  lA,  0.25  kw,  HD,  D,  II 
KMDr,  Harysville.  KS,  0.3S  Irv  TO  D,  II 
WKYR,  Burkesville,  KIT,  1  kv  ND  D,  II 
WLBQ,  Morgantown.  KX,  0.25  kw,  HD,  D,  II 
WKK5,  Vanceburg,  KV,  1  kw,  ND,  D,  II 
WABL,  Amite.  LA.  O.S  kw,  ND,  D,  II 
KLLA,  Leesville   LA,  1  kw,  ND,  D.  II 
KMAR,  Winnsboro  LA,  1  kw,  ND,  D,  II 
<^0W,  TowBon,  ND,  5  kw,  HD,  D,  II 
WHLO,  Beverly,  HA,  0.5  kw,  DA,  D,  II 
WPEP,  Taunton,  HA,  1  kw,  HD,  D,  II 
WLDH,  Westfield:  ItA,  2.5  kw,  HD,  D,  II 
WLQB,  Flint,  Ml,  1  kw,  HD,  D,  II 
WFUR,  Grand  Rapids,  HI,  1  kw,  ND,  D,  II 
KUXL,  Golden  Valley,  HN,  2.S  kw,  ND,  D,  II 
WHII,  Bay  Springs,  HS,  1  kw,  HD,  D,  II 
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vroWA.  Winona,  MS,  i  kw,  nd,  D,  II 
KLKX.  Laxlngton,  HO,  0.2S  Im,  HD,  D,  II 
vncOL,  Jbutsrdui,  NT,  1  Inr,  MD,  D,  II 
WTLH,  Dundaa,  NY,  1  kw,  ND,  D,  II 
WBUZ,  fredonift.  HY,  0.25  Xw,  HD,  D,  tl 
WRCM.  Rlverhead,  NY,  1  kw,  DA,  D,  II 
^SCA,    Siler  City,  NC,  I  kw,  ND,  D,  II 
WTLK,  Taylorsville,  NC,  O.S  kw,  ND,  D,  II 
WGUC.  Gallon,  OH,  0.2S  kH,  DA,  D,  II 
O^L,  Obarlin,  oa   (Vida  1320  kBx) 
WPTW.  Piguft,  OH,  0.25  kw,  ND,  D,  II 
WTCL,  vrarren,  OH,  0.5  kw,  DA,  D,  II 
KTAT,  Frederick.  OK,  0.25  kw,  SD,  D,  II 
KOLS,  Pryor  OK,  1  kw,  ND,  D,  II 
XWAY,  Forest  Grove,  OR,  1  kw,  ND,  D,  II 
KCHU,  Beniston,  OS  (Vlds  1360  kHz) 
WPGH.  Danville,  fa,  1  kw,  MD,  0,  II 
VSH,   Doylsstown,  PA,  5  kw,  DA,  D,  II 
WQTW,  Latrobs,  PA,  1  kw,  ND,  0,  II 
WFGK,  Caffney,  SC,  0.25  kw,  ND,  D,  II 
HJES,  Johnaton,  SC  (71ds  1190  kHx) 
WLSC,  Loris,  SC,  1  kw,  ND,  D,  II 
KVSA,  Vermillion,  SD,  O.S  kw,  HD,  D,  II 
VSS.   centerville  IS  1  kw,  ND,  D,  II 
WCLS,  Cleveland  TN  1  kw,  ND,  D,  II 
WTRfi,  Ripley,  IH,  1  kw,  ND,  D,  II 
KZOL,  Fuwell,  "a.    0.25  kw,  ND,  D,  II 
KVLG.  LoGrange,  TX,  0.25  kw,  DA,  D,  II 
KTER,  Terrell,  TX,  0.25  kw,  HD,  D,  II 
WSWg,  Pennington  Gap,  VA,  1  kw,  HD,  D,  II 
S^fTI,  Rocky  Mount,  VA,  1  kw,  ND,  D,  II 
WVHS,  topleton,  WI,  1  kw,  HD,  D,  II 
i^z,  Hinocgua,  wi,  l  kw,  hd,  d,  II  3/ 


105.  I5B0  [Canadian  I-Al 


WEYY,  Talladega,  AL,  2.5  kw,  ND,  D,  II 
UNIX,  Ta^e,  AZ,  so  kw,  ND,  D,  II 
KFCA,  Narked  Tree,  AR,  0.25  kw,  HD,  D,  II 
KFDF,  Van  Buren  AR,  1  kw,  ND,  D,  II 
KWIP,  Merced.  CA,  1  kw,  ND,  D,  II 
KPIK,  Colorado  Springs,  CO,  5  kw,  MD,  D,  II 
WSBP,  Chattahoochee,  FL,  5  kw,  HD,  D,  II 
WGTW,  Mount  Dora,  FL,  5  kw,  ND,  D,  II 
WCCF,  Punta  Gorda,  FL,  1  kw,  DA,  D,  II 
vSilG.  Glennville,  GA,  1  kw,  ND,  D,  II 
WVYZ,  Jasper,  GA,  0.25  kw,  HD,  D,  II 
WKUN,  Monroe,  GA,  1  kw,  ND,  D,  II 
WFVR.  Aurora,  IL,  0.25  kw,  DA,  D,  II 


an  FH,  Is  licensed  to  Minocqua;  nay 
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WDQH.  DuQuoin,  IL,  0.25  kw.  HD,  D,  II 

WBBA.  PiCCsfield,  IL,  0.25  hw,  HD,  D,  II 

WCCR,  Urbona,  IL.  0.25  kw,  tID-188,  0,  II 

WCHB,  CoimersvJJ-Le,  IN,  0.25  kM,  ND,  D,  II 

WJVA.  South  Bend,  IN,  1  )tw,  ND,  D,  II 

WAMW.  Washington  IN,  0.25  kw,  ND,  D,  II 

K^.  Charles  City,  lA,  0.5  kw,  ND,  D,  II 

KWHT,  Davenport.  lA,  0.5  kw,  HD,  D,  II 

WAXO.  Georgetovm,  KV,  10  kw,  DA,  D,  II 

Sm:.  Leitchfield,  KY,  0.25  kw,  ND,  D,  II 

vSfS.    Princeton.  KY.  0.25  kw,  ND,  D,  II 

mJV,  aaynesvi.lle,  LA.  1  kw,  ND,  D,  II 

WPGC,  Momingside,  MD,  10  kw,  DA,  D,  II 

w5bJ.    St.    Johns,   HI,    1  kw,   DA,   D,    II 

JBCTJ.    Windom,   KM.    0.25   kw,    DA,    0,    II 

vSa,    Amory,    MS,    5  kw,   ND,   D,    II 

WLBS,  Centreville,  MS,  0.25  kw,  HD,  D,  II  4/ 

VOW/,    Hattiesburg.  H5,  1  kw,  HD,  D,  II 

WESY,  Lelai^d.  MS,  1  kw,  ND,  D,  II 

WPHP.    Fascagoula-Koss   Point,   MS,    5  kw,    DA,    D,    II 

jgm,  Columbia,  MO.  0.25  kw,  ND,  D,  II 

KESW,  El  Dorado  Springs,  HO,  0.5  kw,  ND,  D,  II 

KHJH,  Karyville,  HO,  0.25  kw,  ND,  D,  II 

KAMI,  Cozad,  HE,  1  kw,  ND,  D.  II 

WRDI,  Hammonton,  KJ,  1  kw,  ND,  D,  II 

WCRV,  Washington,  NJ,  1  kw,  HD.  D,  II 

KZIA,  Albuguergue,  HM,  10  kw,  ND,  D,  II 

WYFA,  Patchcgue,  NY,  10  kw,  SD,  D,  II 

WZKY,  Albermarle,  NC,  0.25  kw,  ND,  D,  II 

WVKO,  Columbus,  OH,  1  kw,  DA,  D,  II 

KLTR.  Blackwell,  OK,  1  kw,  ND,  D,  II 

WCLY,  Columbia,  FA,  O.S  kw,  HD,  D,  II  5/ 

WEND,  Ebensburg.  FA,  1  ku.  ND,  D,  II 

WANE,  Waynasburg,  PA,  1  D/0.5  CB,  HD,  D  &  C.R.,  II 

WORG,  Orangebucg,  SC,  1  kw.  SD-22i,   D.  II 

WBBR,  Travelers  aast.  SC,  1  kw,  ND,  D,  II 

WSKT,  Knoxville,  TN,  5  ku,  ND,  D,  II 

WHHH,  Henderson.  TN,  0.25  kw,  ND,  D,  II 

WLIJ,  Shelbyville,  TN,  1  kw,  HD,  D,  II 

KGAF,  Gainesville,  TX,  0.25  kw,  ND,  D,  II 

KKAL,  Denver  City  TX,  0.25  kw,  ND,  D,  II 

KIRT,  Mission,  TX,  1  kw,  ND,  D,  II 

inOJ,  Rusk  TX,  0.5  kw,  ND.  D,  II 

KWE?.  Seguin.  TX.  1  kw,  ND,  D.  II 

]Syt.  Shamrock,  TX,  0.25  kw,  ND,  D,  II 

WILA,  Danville,  VA,  1  kw,  ND.  D,  II 

WPUV,  Pulaski,  VA,  5  kw,  ND,  D,  II 

WTTM,  Watartown,  WI.  1  kw,  ND.  D,  II 


4/   One  FM  station  In  Centreville j  may  be  t 
5/   License  cancelled. 
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106.  1590  (Beqjonal  -  It:) 


mCD,  Alexander  City,  AL,  1  kw,  ND,  D 

WMM,  Atmore  AL,  5  kw,  ND,  D 

KYDE,    Pine  Bluff,   AR,   1  kv,  HD,   D 

KSPR,    springdale.  AH,    1  kw,  HD,   D 

i^^,  Kcrarland.  CA,  0.5  kw,  DA,  D 

KCIM,  Victorville,  CA,  0.5  kw,  ND,  D 

MIXB,  St.  Petersburg  Beach,  FL,  1  kw,  DA,  D 

WELE,  South  Daytoaa,  FL,  1  kw,  ND,  D 

WL7A,  Lafayette,  CA,  S  kw,  ND,  D 

NXRS,  Swainsboro,  GA,  2.5  kw,  ND,  D 

WIGA,  Tbomastan,  GA,  0.5  kw,  HD,  D 

HAIK,  Galesburg,  XL,  5  kw,  DA  D 

WHIS,  Indianapolis  IN,  S  kw,  DA,  D 

WPCO,  Ht.  Vemon,  IN,  O.S  kw,  ND,  D 

W?jr,  Inez,  n,    1  kw,  HD,  D 

WLBN,  L«baaon,  m,  1  kw,  ND,  D 

,  Pittsburg,  KY,  O.S  kw,  ND,  D 

KRAY,  White  Castle,  LA,  1  kw,  HD,  D 

waiY,  Grayling.  MI,  1  kw,  ND,  D 

WSHA,  Marine  City,  MI,  1  kw,  DA,  D 

IKEX..    Dttxt«r,  HO,  1  kw,  ND,  D 

gRg,  Kaosas  City,  HO,  1  kw,  ND,  D 

RcEg,  Rolla,  HO,  1  kw,  ND,  D 

IgfSB.  Wayne,  HE,  0.5  kw,  nd,  D 

wSS,   Plainfleld,  NJ,  0.5  kw,  DA,  D 

WAUB,  Auburn,  NY,  0.5  kw,  DA,  D 

WEHH,   Elmira  HelgbtA-HorBeheada,    NY,    ND,    D 

WGGO,    Salamanca,  NY     5  kw,  HD,   D 

WBHN,    Bryson   city,    NC,    0.5   kw,   ND,    D 

WVOE,    Chadboum,    NC,    1  kw,   ND,   D 

WCSL,    Cherryville,    NC,    O.S  kw,   ND,   D 

WHPY,    Clayton,    NC,    5   kw,   DA,    D 

WKX,   High  Point,   NC,   1  kw,   HD,  D 

^^RW,   HillsboEO,    OH,    0.5  kw,   ND,   D 

KEEN.    Benryetta,    3K,   0.5  kw,   ND,  D 

KWET,    Weatherford,    OK,    1   kw,    DA,    D 

VPfS,    Carnegie,   FA,    1   kw,   DA,    D 

VDSB.    Bonesdale,   PA,    2.5   kw,    HD,    D 

WHIH,   Kt     Carmel,   PA,    1.0  kw,   ND,   D 

WARV,   Warwick-East  Greenwich,   RI,    1  kw,   HD, 

WABV,    Abbeville     SC,    1   kw,   HD,   D 

WACA,    Camden,    SC     1  kw,    ID,   D 

WMSO,    Collierville,   TN,    O.S  kw,   ND,   D 

WDBL,    Springfield     TN,    1   kw;    ND,    D 

fSSS.    Carthage,   TX,    2.5   kw,   ND,    D 

KERC,   Eastland,   TX,    0.5  kw,   ND,   D 

KIHT,    El   Paso,    TX,    1   kw,    ND,    D 

KBUS,    Hexia,   TX,    0.5   kw,   HD,    D 

WGOE,   Richmond,   VA,    5  kw,  HD,   D 

WIXK,   New  Rictunond,   WI,    5  kw,   HD,   D 
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107.    160Q   (Regional  -  III) 


IWIO,    Cottonwood,    AZ,    1   ]tw,    HD,   D 

KXEW,    Tucson,    AZ,     1    )tw,    ND,    D 

KCGS,  Marshall.  Afi,  5  kw,  ND,  D 

KGST,  Fresno  CA,  5  Iw,  HD,  D 

XZOM,  Santa  Maria,  CA,  O.S  kw,  HD,  D 

WJMJ,  Atlantic  Bsach,  FL,  5  kw,  HD,  D 

WPRV,  Wauchula,  FL,  O.S  kw,  MD,  D 

WACX,  AUBtflll,  GA,  1  ku,  HD,  D 

WNGA,  Nashville  GA.  1  Jtw,  HD,  D 

WCGO,  Chicago  Heights,  IL,  1  kw,  DA,  D 

WHCW,  Harvard,  IL,  O.S  kw,  HD,  D 

WBTO,  Linton,  IH,  0.5  kw,  HD,  D 

WARq,  Peru,  IN  l  kw,  HD,  D 

KLGA,  Algona   lA,  5  kw,  DA,  D 

Hm5,  Fort  Scott,  KS,  0.5  kw,  HD,  D 

WSTL,  Eminence,  KY,  O.S  kw,  HD,  D 

were,   Greenville,  K1     0.5  kw,  HD,  D 

WLLS,  Bartford-Beaver  Dan,  Ki,    0.5  kw,  ND,  D 

KFHV,  Ferriday  LA,  1  kw,  HD,  D 

5^.  Golden  Hsadow,  LA,  1  kw,  HD,  D 

SSSS,  Vivian,  LA  (Vide  1320  kHz) 

KLLR,  Walker,  KH,  l  kw,  hd,  D 

WKDL,  Claricsdale  MS,  1  kw,  ND,  D 

KTTH,  Trenton,  HO,  0.5  kw,  HD,  D 

KHCY.  Hebraaka  City,  HE,  0.5  kw,  DA,  D 

KRFS.  Superior,  HE,  0.5  kw,  ND,  D 

WDNY,  Daaville,  HY,  O.S  kw,  nd,  d 

WBCR,  Oneida  SY      1  kw,  ND,  D 
WLNG,  Sag  Barbor,  HY,  O.S  kw,  HD,  D 
SI50,  Fayetteville,  HC,  1  kw,  HD,  0 
WHVL,  Bendersonvilla,  HC,  1  kw,  DA,  D 
KDAK,  Carrington.  ND,  O.S  kw,  HD,  D 
WAQI,  AEhtabuls,  OB,  1  kw,  DA,  D 
WBLY,  Springfield,  OH,  1  kw,  »D,  D 
WTTF,  Tiffin,  OH,  0.5  kw,  DA,  D 
Ki^,  Cushing,  OK,  1  kw,  HD,  D 
KOHI,  St.  Helens,  OB,  1  kw.  HD,  D 
WHOL,  Allentown,  PA,  0.5  kw,  DA,  D 
WAYC,  Bedford,  PA,  5  kw,  ND,  D 
WDC,  Elizabethtovfn.  PA,  0.5  kw,  HD,  D 
iffIS,  Fountain  Inn  SC,  1  kw,  ND,  D 
WFNL,  North  Augusta,  SC,  0.5  kw,  HD,  D 
WJZA,  Harrinan.  TN,  S  kw,  ND,  D 

,  Lebanon,  TN  0.5  kw,  HD,  D 
gJS?.  Milan,  TN,  1  kw,  HD,  D 
KBBB.  Borger,  TX,  5  kw,  ND,  D 
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98.  UGOO,  Smithflald,   VA  (41-19) 

99.  WTTA,  SuBunarville,   OA  (42-3) 

100.  WCTN,  Potomac-cabin  Jotm,   MD  (42-9) 

101.  KHEH,  K«mmar«r,  WY  (42-23) 

102.  KSRA,  Saljnon,    ID  (43-6) 

103.  WEAK,  Rogers  City,   KI   (43-10) 

104.  KLTF,  LitU«   ralU,    MM   (43-11) 

105.  WKZA,  Kane.   FA  (43-lS) 

106.  KAYT,  Riqiert,    ID   (44-8) 

107.  wwir.  Canton,  HC  (44-17) 

108.  WBLF,  Bellefonte,   PA  (44-19) 

109.  ,  Spring  City,   TH   (44-20) 

110.  WWO,  Pinevilie,  WV  (44-24) 

111.  WKLY,  Hartwell.  GA  (45-11) 

112.  WAOP,  Otasgo,  MI  (45-15) 

113.  KHIH,  Grants,  NM  (45-19) 

114.  WBZK,  Yorlc,  SO  (45-23) 

lis.  WHEK,  Chase  City,  7A  (45-27) 

116.  WEIS,  Centra,  AI.  (<6-l) 

117.  WTCB,  Flomaton,  AL  (46-3) 
lis.  WNTY,  Sout&ington,  CT  (46-6) 

119.  WCKL,  Hinesvill«,  OA  (46-8) 

120.  HCAZ,  Carthage,  IL  (46-9) 

121.  KRIH,  Rayville,  LA  (46-15) 

122.  WBTE,  Windsor,  NC  (46-20) 

123.  WTIG,  Hassillon,  OH  (46-22) 

124.  KAML,  Kenedy-Karnes  City,  IK  (46-28) 

125.  KDTL,  Tooele,  UT  (46-29) 

126.  WHR7,  Narrows -Pearisburg,  VA  (46-30) 

127.  KHKH,  Horseshoe  Bend,  AB  (47-3) 

128.  lOfLO,  Viata,  CA  (47-4) 

129.  WLHS,  Leominster,  HA  (47-10) 

130.  tOCIM,  Lexington,  MS  (47-11) 

131.  KOTD,  Plattsmouth,  N£  47-12) 

132.  WKBQ,  Gamer   HC  (47-16) 

133.  WSim,  Faxaa,  OB  (47-19) 

134.  WKXB,  Hemingway,  5C  (47-21) 

135.  WGOG,  Walhalla,  SC  (47-22) 

136.  ,  Centreville,  VA  (47-28) 

137.  KCMP,  Brush  CO  (48-1) 

138.  WBIX,  Jacksonville  Beacb,  PL  (48-3) 

139.  WMIH,  Maplewood,  NN  (48-13) 

140.  WIOI,  New  Boeton,  OH  i*6'20) 

141.  ,  Tuba  City,  A2  (S2-3) 

142.  ^mS,  Montezuma,  GA  (52-12) 

143.  WLOS,  Lincolnton,  HC  (52-30) 

144.  WSKE,  Everett,  PA  (52-37) 

145.  KPXE,  Liberty,  TX  (52-42) 

146.  KAYR,  Van  Buren,  AR  (53-1) 

147.  WKMG,  Tallapoosa,  GA  (53-4) 

148.  WHCL,  HcLeansboro,  IL  (S3-6) 

149.  WGTR,  Natick,  HA  (53-9) 
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150.  KMLV,  Ord,    NE   (53-16) 

151.  WQWX,  Hebone,   NC   (53-17) 

152.  WtUF,  Honrofl,  HC  (53-18) 

153.  WLAB.  Saint  Pauls,   NC   (53-19) 

154.  HCOK,  SparCft,    NC   (53-20) 

155.  KHm,  CilJiMr,   TX  (53-26) 

156.  KCLT,  Lockhart,  TX  (53-27) 

157.  KStfT,  Winters,  TX  (53-28) 

158.  W3KG,  Elkton,  KS  (54-3) 

159.  WKHB,  Stirling  NJ  S4-4) 

160.  WSCP,  Sandy  Creek-Pulaafd ,  Wf  (54-6) 

161.  WLVH,  Luveme  AL   55-2 

162.  WFtV.  Kiaaumae,  FL  (55-3) 

163.  WECP,  Carthage,  MS  (55-11) 

164.  mto.  East  Prairie,  MO  (55-12) 

165.  WOFO,  Amheret,  HIT  (55-14) 

166.  iOlDK.  Langdon,  ND  (55-18) 

167.  WKBY,  Chatbam,  VA  (55-22) 

168.  WZTQ,  Hurricane  WV  (55-23) 

169.  WMFL,  Monticello,  FL  (5fi-4) 

170.  WBAF,  Bamesville,  GA  (56-5) 
171  WSLG,  Gonzalea,  LA  (56-11) 

172.  KEXS,  Excelaior  Springs,  HO  (56-14) 

173.  WKIE,  King,  MC  (56-15) 

174.  HBZB,  Selffla,  NC  (56-16) 
,175.  KTGO,  Tioga,  ND  (56-17) 
■176.  WKNR,  Englewood,  TH  (56-21) 

177.  WJKM,  Hartsville,  TH  (56-22) 

178.  KACO,  Bellville,  TK  (56-24) 

179.  WBIB,  centreville,  AL  (58-2) 
ISO.  KHAC,  Window  Rock,  AZ  (58-3) 

181.  KGFL,  Clinton,  AS  (58-4) 

182.  KAKA,  Dermott.  AE  (58-5) 

183.  WEBS,  Calhoun,  GA  (58-7) 

184.  WHYT,  Woblesville   IH  (58-9) 

185.  WFCG,  Frankl inton .  lA  (58-12) 

186.  KPAL,  Pineville,  LA  (5S-13) 

187.  WUNN,  Mason,  MI  (58-15) 

188.  WVNB,  Salem,  HH  (58-18) 

189.  WTBQ,  Warvick,  HV  (58-21) 

190.  WSLV,  AzdBora,  TH-AL  (58-28) 

191.  WUAT,  Pikaville,  TN  (58-29) 

192.  KCLE,  Cleburne,  TX  (59-3) 

193.  WPUL,  Bartow,  FL  (50-1) 

194.  KLEY,  Wellington,  KS  (60-5) 

195.  WPYB,  Benson,  NC  (60-10) 

196.  WJTP,  He^iland,  MC  (60-12) 

197.  WASP,  Brownsville,  PA  (60-15) 

198.  WDTM,  Selnier  TN  (60-19) 

199.  KWB7,  Edna,  TX  (60-20) 

200.  KBGS,  Hempbis,  TX  (60-21) 

201.  KVLI,  Lake  Isaballa,  CA  (61-1) 

202.  KNAB,  Burlington,  CO  (61-2) 
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204. 


,  VKCM,  Hawsville-Lewispoirt,  KY  (61-6} 

,  ^__,  Salyerevllle,  KY  (61-7) 

^ua.  V^IR,  Keatwood,  HI  (61-6) 

206.  KCTE,  Southwest:  City,  HO  (61-11) 

207.  KFWB,  Piadnont,  MO  (61-12) 

208.  WCJW,  Warsaw,  MV  (61-13) 

209.  WFPM,  Fort  Valley,  GA  (62-3) 

210.  KASH,  Albany,  MN  (62-11) 

211.  WfNS,  Lehighton,  PA" (62-16) 

212.  KDU,  Port  Necheo,  TX  (62-25) 

213.  KOU,  Quanah,  TX  (62-26) 

214.  VfABB,  Churchville,  VA  (62-28) 

215.  WSNE,  Cuming,  GA  (64-2) 

216.  WJHQ,  Norfolk,  HA  (64-5) 

217.  KJAS,  Jacluon,  HO  (64-8) 

218.  NHLW,  Lakevood,  MJ  (64-9) 

219.  WBRW,  Somezvilla,  NJ  (64-10) 

220.  WWIX,  Cornwall,  NY  (64-11) 

221.  WHVI,  Hechaolcvlll,  HY  (64-12) 

222.  WAKB,  Donelion.  TN  (64-15) 

223.  KMCW,  Aug-jsta,  AR  (66-2) 

224.  KJEH,  Bentonville,  AR  (66-3) 

225.  KMBA,  Valiejo,  CA  (66-4) 

226.  HDZY,  Pine  Castle-SKy  CaKe,  FL  (66-8) 

227.  KWHB,  WaLasha,  HN  (66-13) 

228.  WXCR,  Bay  St.  Louis,/ MS  (66-14) 

229.  KHAD,  DeSotO,  MO  (66-15) 

230.  WIXE,  Monro*.  NC  (66-19) 

231.  WJES,  Jobnston,  SC  (66-20) 

232.  WADE,  wadesboro,  HC  (68-3) 

233.  KVSA,  HcOhs*,  AR  (69-3) 

234.  KLIF,  rowlsr,  CA  (69-4) 

235.  WFKM,  Franklin,  KY  (69-22) 

236.  WEQO,  Whitley  City,  KY  (69-23) 

237.  WLBI,  Denbam  Springs,  LA  (69-24) 

238.  WAVN,  Stillwater.  MM  (69-28) 

239.  WKHT,  Kings  Mountain,  MC  (69-36) 

240.  KDDR,  Oaltes,  HD   69-39 

241.  KRMC,  Hidweat  City,  OK  (69-41) 

242.  WJUN,  Kexico,  PA  (69-43) 

243.  KZEE,  Weatherford  TX.     69-48) 

244.  KTLL,  Woodville  TX  (69-49) 

245.  WFAX,  Falls  Church,  VA  (69-51) 

246.  WETU,  Wetumpka,  M,  (72-2) 

247.  KSWW,  Wickenburg,  A2   72-3) 

248.  KHCO,  Crass  Valley,  CA   72-6) 

249.  RICH,  Golden,  CO  (72-10) 

250.  VTYTH,  Madison,  GA  (72-13) 

251.  WNVL,  Nicholasville,  KY  (72-17) 

252.  KIKC,  Forsyth,  MT  (72-22) 

253.  WIPS,  Ticondetoga,  NY  (72-24) 

254.  WKDX,  Hamlet,  NC  (72-26) 
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WSST, 
WKVE, 
WEAB. 
KQIH, 


WJJQ, 
WVFR, 

wbrt! 

VfSBS, 
KAAS, 
WQXZ: 

WEVA, 

wlhd! 

WBRV, 

WXJK, 
KFLP, 
KCLW, 
»3DY, 


WAVL, 
WHCG, 
WEPQ, 
WWHR, 
KLOC, 

wnoK, 

KWYS, 
WIRC, 
WPTL, 
KTLW, 
WHAM, 
KSWB, 
KBFW, 
WLBL, 
WLQB, 
WCND, 
WIDG, 
WJOR, 
KVSB, 
KWRC, 
WECO, 


Kovint  Jsckeon,  VA  (26-18) 
Horrilton,  AS  (27-4) 
Brighton,  CO  (27-6) 
Largo,  FL  (27-8) 
Cdve  City  KY  (27-13) 
Grear,  SC  (27-24) 
Burisn,  WA  (27-29) 
Rifle,  CO  (2S-1) 
Royatoa,  CA  (28-2) 
Johnson  City,  IL  (28-3) 
Bockford,  HI  (28-7) 
Ccone,  TX  (28-lS) 
Crozet,  VA  (28-16) 
Dodgeville.  WI  (28-17) 
Tomahawk,  WI  (28-19) 
Ridgefield,  CT  (32-2) 
Anadarko,  OK  (32--9 
Harts«ll«,  AL  (33-1) 
Great  Harrington,  KA  (33-13) 
Beien,  NM  (33-15) 
Taylorsville,  NC  (33-17) 
Eiqioria,  VA  (33-27) 
Calhoun,  GA  (37-10) 
Laurel,  KD  (37-18) 
Boonville  m   (37-25) 
Granite  Falls,  NC  (37-27) 
Floydada,  TX  (37-3S) 
Eanalton,  TX  (37-39) 
Basaett,  VA  (37-40) 
Lafayette,  AL  (38-1) 
Hew  City,  NY  (33-6) 

Apollo,  PA   38-9) 

North  Charleston.   5C  (38-10) 
South  Pittsburg,   TM  (38-11) 

Russellville     AL   (39-1) 
Ceres-Modesto,   CA  (39-2) 
Metropolis.    IL   (39-5) 
■West  Yellovistone,    MT    (39-10) 
Lake  Placid,   NY   (39-12) 
Canton,   He  (39-14) 
Texas   City.   TX    (39-13) 
Haines  City,   FL  (40-6) 
Seaside     OR   (40-13) 
Bellingham-Ferndale,   WA  (40-17) 
Aubumdale,    WI    (40-19) 
Chiefland.   FL  (41-2) 
Sfielbyville     KY    (41-3) 
Saint  Ignace,   HI    (41-4) 
South  Haven,    HI    (41-5) 
Valentine,   HE   (41-7) 
woodbum,  OR  (41-10) 
Wartburg,   TH  (41-14) 
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307.  WAGE,  Leeaburg,  VA  (76-30) 

308.  WNLB,  Rocl^  HoimC,  VA  (76-31) 

309.  KAB1,    Fort  Angeles,  WA  (76-32) 

310.  WB5A,  Boaz,  AL  (77-1) 

311.  WTLS,  Talassee,  AL  (77-2) 

312.  WEZQ,  Uinfittld,  AL  (77-3) 

313.  WIBO,  Winder,  GA  (77-8) 

314.  WJDA,  Quincy,  MA  (77-13) 

315.  KBRL,  KcCook,  NE  (77-16) 

316.  WGRC,  Spring  Valley,  NY  (77-22) 

317.  WCKI,  Greer,  sc  (77-31) 

318.  WKSC,  Kershaw,  SC  (77-32) 

319.  KKUB,  Brownfield,  TX  (77-35) 

320.  KXAS,  SilsbM,  TX  (77-36) 

321.  WHEP,  Foley,  AL  (78-1) 

322.  WJAH,  Marlon.  AL  (78-2) 

323.  KBOK,  Malvern,  AR  (78-3) 

324.  KPL7,  Crecent  City,  CA  (7S-5) 

325.  KTKR,  Taft,  CA  (78-6) 

326.  WAUC,  Waucbulft,  FL  (78-9) 

327.  KCKT,  Fairbury,  HE  (78-22) 

328.  WBIO,  Pdrsippany  Troy  Hills,  HJ  (78-23) 

329.  WSLW,  White  Sulphur  Springs,  m   (78-37) 

330.  KQIQ,  Lemoare   CA  (79-5) 

331.  WBRT,  BardEtown,  KI  (79-12) 

332.  MCLU,  Covington,  KT  (79-13) 

333.  KMCB,  Vivian.  LA  (79-15) 

334.  WKPG,  Port  Gibson,  MS  (79-18) 

335.  WVLY,  Water  Valley,  KS  (79-19) 

336.  KBDD,  Roawell,  KM  (79-21) 

337.  WKRK,  Murphy,  NC  (79-24) 

338.  KVHC,  Colorado  City,  TX  (79-32) 

339.  WCVR,  Randolph,  VT  (79-33) 

340.  KUKU,  Willow  Springs,  MO  (80-18) 

341.  KMtL,  Cameron,  TX  (80-27) 

342.  WRAA,  Luxay,  VA  (80-31) 

343.  WELB,  Elba.  AL  (62-1) 

344.  WIH7,  Putnam,  CT  (82-4) 

345.  WBSG,  Blac)cEhear,  GA  (82-6) 

346.  vntWH,  Cleveland,  GA  (82-7) 

347.  WJEB,  Gladwin,  Ml  (82-12) 

348.  KCHK,  New  Prague,  HH  (83-14) 

349.  KDIO,  Ortonville.  KN  (82-15) 

350.  KCHR,  Charleston,  WO  (82-18) 

351.  WHIP,  MooresviJle,  NC  (82-24) 

352.  WWBR,  Windber,  PA  (82-30) 

353.  KCAfi,  Clarkesville,  TX  (82-34) 

354.  WBLT,  Bedford  VA  (82-36) 

355.  WLAW,  Lawrenceville,  GA  (83-10) 

356.  KTLS,  Tallulah,  LA  (83-22) 

357.  KRWC,  Buffalo,  HN  (83-25) 

358.  KMRM,  Cameron,  HO  (83-27) 
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255.  WBRH,  Karion,   NC   (72-27) 

256.  WLEH,  Eiq>o]:iun,    FA   (72-29) 

257.  WCKM,  winnsboro,    SC  (72-32) 

258.  wzzi,  Kadioonvlllo,   TO  (72-34) 

259.  WNTT,  Tazwell,    TO   (72-35) 

260.  KIKZ,  Seminole,    TX  (72-37) 

261.  wySB,  Franklin,  VA  (72-39) 

262.  KCCB,  Coming,   Ut  (73-3) 

263.  WUFE,  Bucley,    CA   (73-9) 

264.  WBBK,  Blakely,    GA  ^3-10) 

265.  WTJH,  East  FOint,    CA   (73-11) 

266.  KWEI,  WBiMr,    ID   (73-13) 

267.  WCSA,  Ripley,   HS   (73-20) 

268.  KIHB,  Kimball,   ME  (73-21) 

269.  WFHB,  Ptiillipsburg,   PA  (73-24) 

270.  (fflCH,  Omrch  Hill,    TH   (73-29) 

271.  KPSO,  Falfurriaa,  TX  (73-33) 

272.  KTAZ,  Taylor,  TX,  (73-35) 

273.  KTDE,  Tulia,  TX  (73-36) 

274.  WWW,  Grafton,  wv  (73-39) 

275.  WWIS,  Black  Rivec  Fallm,  WI  (73-40) 

276.  KDJI,  Holbrook,  AZ  (74-3) 

277.  KBLC,  Lakoport,  CA  (74-5) 

278.  KGOT,  Palm  Desert,  CA  (74-6) 

279.  WVKlr,  Louisa,  KY  (74-13) 

280.  WHLC,  Morticello,  MS  (74-17) 

281.  KWRL,  Sparks,  NV  (74-20) 

282.  MHFH,  Smithfield,  HC  (74-25) 

283.  KWPR,  ciareaore,  OK  (74-27) 

284.  WHEO,  Stuart,  VA  (74-34) 

285.  KCVL,  Colville,  WA  (74-35) 

286.  WFID,  FeidBont,  AL  (75-1) 

287.  WIPC,  Lake  Wales,  FL  (75-7) 

288.  WCPM,  Cumberland,  KI  (75-11) 

289.  WIXI,  Lancaster,  KY  (75-12) 

290.  VFYC,  Alma,  MI  (75-14) 

291.  WSCO,  Taylorsville,  MS  (75-15) 

292.  KYRO,  PotOBi,  HO  (75-17) 

293.  KCNI,  Broken  Bow,  HE  (75-18) 

294.  WYAL,  Scotland  Meek,  HC  (75-21) 

295.  WBRX,  Berwick,  PA  (75-24) 

296.  KRAS,  Horton,  TX  (75-31) 
297.-KVWG,  Pearaall,  TX  (75-32) 

298.  WYVE,  wytheville,  VA  (75-34) 

299.  KHAS,  Sheltan,  WA  (75-35) 

300.  WGLR,  Lancaster,  WI  (75-37) 

301.  ,  Anamosa,  lA  (76-13) 

302.  WHRS,  Saline,  HI  (76-17) 

303.  WBLE,  Batesville,  HS  (76-19) 

304.  KSRC,  Socorro,  MM  (76-22) 

305.  WQIH,  Lykans,  pa  (76-26) 

306.  KWCH,  Big  Lake,  TX  (76-27) 
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307.  WASE,  Leesburg,  VA  (76-30) 

308.  WHLB,  BocXy  (fount,  VA  (76-31) 

309.  KAPY,  Port  Attgalea,   WA   (76-32) 

310.  WBSA,  Boaz,    AL    (77-1) 

311.  WTLS,  Tal&Bsee,  AL  (77-2) 
313.  WEZQ,  Wlnfiald,  AL  (77-3) 

313.  WIHO,  Winder,  GA  (77-S) 

314.  WJDA,  Quincy,  HA  (77-13) 

315.  KBRL,  HcCook,  HE  (77-16) 

316.  WBRC,  Spring  Valley,  NY  (77-22) 

317.  WCKI,  CrMr,  5C  (77-31) 

318.  WKSC,  Kershaw,  5C  (77-32) 

319.  KKUB,  Bcownfiald,  TX  (77-35) 

320.  KKAS,  SilBbee,  IX  (77-36) 

321.  WHEP,  Fol«y,  AL  (78-1) 

322.  WJAH,  Marion,  AL  (78-2) 

323.  KBOK,  Halvezn,  AR  (78-3) 

324.  KPLY,  CrecAitt  City,  CA  (78-5) 

325.  KTKR,  Taft,  CX   (78-6) 

326.  HAUC,  Waucbula,  FL  (78-9) 

327.  Kan,  Fairbury,  ME  (78-22) 

328.  WBIO,  Parsippany  Troy  Hills,  MJ  (78-23) 

329.  WSLW,  White  Sulphur  Springs,  WV  (78-37) 

330.  KQIQ,  Lemoore,  CA  (79-5) 

331.  WBRT,  Bardstown.  Ki   (79-12) 

332.  WCLU,  Covington,  KY  (79-13) 

333.  KNCB,  Vivian,  LA  (79-15) 

334.  WKPG,  Fort  Gibson,  HS  (79-18) 

335.  WVLY,  Water  Valley,  HS  (79-19) 

336.  KRDD,  Roswall,  HH  (79-21) 

337.  WKRK,  Hurphy,  HC  (79-24) 

338.  KVHC,  Colorado  City,  TX  (79-32) 

339.  WCVR,  Randolph,  VT  (79-33) 

340.  KUKU,  Willow  Springs,  HO  (80-18) 

341.  KHIL,  Cdjneron,  TX  (80-27) 

342.  vntAA,  Luray,  VA  (80-31) 

343.  WELB,  Elba,  AL  (82-1) 

344.  WINY,  futnam,  CT  (82-4) 

345.  WBSG,  filacKshear  GA  (82-6) 

346.  WRWB,  Cleveland,  GA  (82-7) 

347.  WJEB,  Gladwin.  MI  (82-12) 

348.  KCHK,  New  Prague,  HH  (82-14) 

349.  KDIO,  Ortonville,  KN  (82-15) 

350.  KCHR,  Charleston,  WO  (82-18) 

351.  WHIP,  Hooresville,  NC  (82-24) 

352.  WWBR,  Windber,  PA  (82-30) 

353.  KCAK,  Clarkesville,  TX  (82-34) 

354.  WBLT,  Bedford.  VA  (82-36) 

355.  WLAW,  LawrencevlLLe,  GA  (83-10) 

356.  KTLD,  Tallulah,  LA  (83-22) 

357.  KRWC,  Buffalo,  KN  (83-25) 

358.  KHRN,  Cameron,  HO  (83-27) 
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464. 

KTDL. 

465. 

WSRO. 

466. 

WMBP, 

467. 

K(KM, 

468. 

KTCB, 

469. 

WTOE, 

470. 

KVLH, 

471. 

KVIK, 

472. 

KDUH, 

473. 

WRML, 

474. 

WEAG, 

47S. 

KDHH, 

476. 

WBTX, 

477. 

WBTS, 

47S. 

WLFB, 

479. 

WKND, 

480. 

W7CF, 

481. 

WNKY, 

482. 

KPIA, 

483. 

WADR, 

484. 

WWKO, 

485. 

WYHH, 

486. 

WYDK, 

487. 

WTRA, 

488. 

KQtA, 

489. 

WVSH, 

490. 

WKAZ, 

491. 

WFIF, 

492. 

WIAF, 

493. 

494. 

^ss'. 

495. 

WKXO, 

496. 

WHJL, 

497. 

KQXL, 

498. 

WBFN, 

499. 

WKER, 

500. 

KXVQ, 

501. 

WTNE, 

502. 

KBGC, 

503. 

KACJ, 

504. 

WIMU, 

SOS. 

KACY, 

506. 

WKPO, 

507. 

KCCV, 

508. 

KEMH, 

509. 

WPUT, 

510. 

WfSU, 

511. 

WAHT, 

■5112; 

WPSL, 

513. 

WVAP, 

514. 

WSJW, 

51S. 

KHSD, 

Farmersville,    LA   (94-19) 
Marlboro     MA   (94-22) 
Newburyport,   MA   (94-23) 
Bcookfield,   HO   (94-27) 
Maiden,    HO   (94-28) 
Spruce  Pine,    NC    (94-32) 
Paul!  Valley,   OK  (94-33) 
Vinlta,   OK  (94-34) 
Reedsport     OR    (94-3S) 
Portage     PA     94-36) 
Alcoa,    TW    (94-39) 
Dinmdtt,    TX   (94-40) 
Broadway-Timcrvill*,  VA  (94-43) 
Bridgeport,    AL   (95-2) 
Irondale,    AL   (95-3) 
Windsor,    CT  (95-8) 

Ococee,    7L    (95-11) 

»eon,  KY  (95-16) 
irontoa,  HO  (95-24) 
Remsen  NY  (95-26) 
Fair  Bluff,  KC  (95-27) 
Louisburg,  HC  (95-29) 
Yadkinville  KC  (95-30) 
Latrobe,  PA  (95-31) 
Lakewood,  WA  (95-41) 
Rainsville  AL  (97-1) 
Russellvilie,  AL  (97-2) 
Milford,  CT  (97-4) 
Clarkesville,  CA  (97-6) 
Ellijay,  GA  (97-7) 

Oonalsonvllle  OA  (97-8) 
BexBa,  KY  (97-15) 
Marian,  KY  (97-16) 
New  Roads   LA  (97-17) 
Quitaan,  MS  97-19) 
Fompton  Lalcea,  HJ  (97-21) 
Pawhuska,  OK  (97-27) 
Trenton,  TN  (97-30) 
Merkel,  TX  (97-31) 
Greenwood,  AR  (98-2) 
Highland,  IL  (98-8) 
Port  Sulphur,  LA  (98-14) 
Prentiss,  MS  (99-17) 
Independence,  HO  (98-18) 
Harshfield,  HO  (98-19) 
Brewster,  HY  (98-22) 
Red  Springs,  KC  (96-24) 
Annville-Cleona,  PA  (98-27) 
Nonroaville,  PA  (98-28) 
Bumettown,  SC  (98-29) 
Woodruff,  SC  (98-31) 
Milbank,  SD  (99-32) 
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516.  KCTX,  Childrsss,  TX  (98-34) 

517.  KAAR,  Hountlake  Terrace,  WA  (98-41) 

518.  WDCL,  Dougluvllle,  Oh   (99-6) 

519.  WXFQ,  Eatontoa,  CA  (99-7) 

520.  MMMT,  Garden  City,  GA  (99-8) 

521.  WTRI,  BrunawiclC,  MD  (99-16) 

522.  WQHA,  Harks,  HS  (99-21) 

523.  WPCR,  Port  Gibson,  MS  (99-22) 

524.  WTHE,  Mineola,  NY  (99-25) 

525.  VIDSL,  Hocitsville,  HC  (99-26) 

526.  WCHE,  West  Chester,  PA  (99-32) 

527.  WHiy,  Houltoa,  AL  (100-2) 
52S.  KXRQ,  Tnuiaim,  AR  (100-3) 

529.  WENG,  Englewood  EX  (100-6) 

530.  WQLW,  Flora,  IL  (lOC-ll) 

531.  KQHK,  Horton,  KS  (100-13) 

532.  WCTR,  chestertokm,  MD  (100-15) 

533.  WTCR,  Wyoming,  HI  (100-17) 

534.  KStK,  ShakopcG,  MM  (100-18) 
535-  WJRL, -Calhoun  City,  MS  (100-19) 

536.  WJDM,  Elizabeth,  NJ  (100-25) 

537.  KWOK,  Wagoner,  OK  <100-28) 

538.  WBCH,  Jeannette,  PA  (100-29) 

539.  VWFC,  Mcconnellsburq,  PA  (100-30) 

540.  WMBT,  Shenandoah,  PA  (J.00-32) 
541-  RAWS,  Hemphill,  TX  (100-36) 

542.  KCLR,  Ralls,  TX  (100-33) 

543.  WFIC,  Collinsville.  VA  (100-39) 
544-  WPWC,  Quantico,  VA  (100-40) 

545.  WCOX,  Camden,  AL  (101-1) 

546.  WANL,  Lineville,  AL  <101-2) 

547.  WRSM,  Sumiton,  AL  (101-3) 

548.  KZRK,  Ozark,  AK  (101-5) 

549.  KKAP,  Aptos-Capitola.    CA   (lOX-6) 

550.  M3GA,  Sylvester,    GA  tlOl-8) 

551.  KLKC,  Paraon*,  KS  (101-15) 

552.  KCTO,  Columbia,  LA  (101-16) 

553.  KCLA,  Cretna,  LA  (101-17) 

554.  WKLM,  Saint  Louis,  HI  (101-19) 

555.  WYRD,  Eaat  Syracuse,  KY  (101-23) 

556.  WNIO,  Niles,  OB  (101-30) 

557.  WBTC,  Uhrichsville,  OH  (101-31) 

558.  WAHD,  Pittaton,  PA  (101-34) 

559.  WADK,  Mewport,  RI  (101-36) 

560.  WTGF,  Pickens,  SC  (101-37) 

561.  WLIC,  Adaaaville,  TN  (101-38) 

562.  WBIH,  Benton,  TN  (101-39) 

563.  WJJT,  Jellico,  TN  (101-40) 

564.  WBRY,  Woodbury,  TN  (101-41) 

565.  KQXI,  Arvada,  CO  (102-4) 

566.  ,  Vienna,  GA  (102-10) 

567.  WPDF,  Corydon,  IH  (102-13) 

568.  WNDI,  Sullivan,  IH  (102-14) 
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569.  WIRV,  IrviM,  KY  (102-19) 

570.  WTHY,  Tryon,  HC  (102-35) 

571.  KHAO,  Madill,  OK  (102-38) 

572.  WTBF,  Parsons.  TH  (102-45) 

573.  KCOM,  Comanche,  TX  (102-47) 

574.  KWBC,  Kavuota,  TX  (102-49) 

575.  WKBA,  Vinton,  VA  (102-50) 

576.  WVAB,  Virginia  Beach,  VA  (102-51) 

577.  WHIR,  Lake  Geneva,  WI  (102-54) 

578.  WAGC,  Centra,  AL  (103-1) 

579.  KDDA,  Dunas,  KB.   (103-2) 
SeO.  KBIB,  Hooette,  AR  (103-3) 

581.  KIQS,  WiUowB,  CA  (103-4) 

582.  WYSE,  Inverness  7L  (103-5) 

583.  WLEJ,  Ellijay  GA  (103-7) 

584.  WBUK,  Portage,  MI  (103-20) 

585.  KLTI,  Macon,  MO  (103-24) 

586.  KTUI,  Sullivan,  KO  (103-25) 

587.  WYZD,  Dob*on,  HC  (103-26) 

588.  WTRQ,  Warsaw,  NC  (103-27) 

589.  WBKC,  chardon,  OH  (103-28) 

590.  KEGG,  Qainger field,  TX  (103-38) 

591.  KGUL,  Port  Lavaca,  TX  (103-40) 

592.  KDFL,  Suamer,  WA  (103-43) 

593.  WFSP,  Kingvood,  WV  (103-44) 

594.  KBJT,  Fordyce,  AR  (104-4) 

595.  KSBB,  Hardy.  AR  (104-5) 

596.  WTWB,  Aubumdale,  FL  (104-10) 

597.  WYBI,  Femandina  Beach,  FL  (104-11) 

598.  WMES,  Ashbum,  CA  (104-13) 

599.  W(SC,  Clayton,  GA  (104-14) 

600.  WSSA,  Horrow,  GA  (104-15) 

601.  WGSR,  Killen,  GA  (104-16) 

602.  WBEE,  Harvey,  IL  (104-19) 

603.  WKTTR,  Burkesville,  KY  (104-27) 

604.  WLBC,  Morgantown,  KY  (104-28) 

605.  WKKS,  Vanceburg,  KY  (104-29) 

606.  WABL,  Amite,  LA  (104-30) 

607.  VMLO,  Beverly,  HA  (104-34) 

608.  WKCA,  Siler  city,  MC  (104-47) 

609.  WTLK,  TaylorsvillB,  KC  (104-48) 

610.  KTAT,  Frederick,  OK  (104-52) 

611.  KWAY,  Forest  Grove,  OR  (104-54) 

612.  WBUX,  Doylestown,  PA  (104-56) 

613.  WCTW,  Latrobe,  PA  (104-57) 

614.  WLCS,  LoriB,  SC  (104-59) 

615.  WTRB,  Ripley,  TM  (104-63) 

616.  KZOL,  Farvell,  TX  (104-64) 

617.  KTER,  Terrell,  TX  (104-66) 

618.  WYTI,  Eocky  Mount,  VA  (104-68) 
519.  KCPA,  Marked  Tree,  AR  (105-3) 

620.  KFDF,  Van  Suren  AR  (105-4) 

621.  WSBP,  Chattahoochee,  FL  (105-7) 

622.  WYYZ,  Jasper,  GA  (105-11) 
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.  KLUV,  EuMBvilla.    LA  <10S-25) 

.  KAMI,  CozBd,    NE   (105-37) 

.  WRSi,  Bammonton,   MJ  (105-38) 

.  WCRV,  wasMngton,   HJ   (105-39) 

.  WCLY,  Columbia,    fA     105-45 

.  WBBR,  Travelers  Rest.   SC   (105-49) 

.  KKAI.,  D«aver  City,   TX  (105-54) 

.  XTLU,  Rusk,    TX    (105-56) 

.  KBY7,  StuuLTOClt,   TX   {105-5S) 

.  KXEH,  NcFacland,    CA  (106-5) 

.  WRXB,  St.    Petersburg  B««cb,    FL   (106-7) 

.  WELE,  South  Daytona,    FL   (106-8) 

.  WLFA,  Lafayette,    GA  (106-9) 

,  WTGA,  Tbomaston,    GA   (106-11) 

.  WPCO,  Mt     Vernon,    IM   (106-14) 

.  WFJT,  Inez,    KY    (106-15) 

.  WLBH,  Lebanon,  m  (106-16) 

,  Pittsburg,  KY  (106-17) 

.  i^Mf,  White  Castle,  LA   (106-18) 

,  WSMA,  Marine  City,  MI  (106-20) 

.  WERA,  Flainfield,  NJ  (106-25) 

.  WGGO,  Salamanca,  NY  (106-28) 

,  WBBN,  Bryson  City,  NC  (106-29) 

.  WVOE,  Chadboum,  NC  (106-30) 

.  WCSL,  cherryvilie,  NC  (106-31) 

.  WHPY,  Clayton,  HC  (106-32) 

.  WPLW,  Carnegie,  PA  (106-37) 

,  WDHH,  HonCBdBle.  FA  (106-38) 

.  WNIH,  Mt.  Carmel,  FA  (106-39) 

.  WARV,  Waxviclc-East  Greenwich,  RI  (106-40) 

,  WABV,  Abbeville.  SC  (106-41) 

,  MMSO,  Collierville,  TN  (106-43) 

.  KGA5,  Carthage,  TX  (106-45) 

.  KERC,  Eastland,  TX  (106-46) 

.  KBUS,  HBxia,  TX  (106-48) 

.  KVIO,  Cottonwood,  AZ  (107-1) 

.  KCGS,  Marshall,  AR  (107-3) 

.  WPRV,  Wauchula,  FL  (107-7) 

,  WACX,  Austell,  CA  (107-8) 

,  WNGA,  Nashville,  GA  (107-9) 

.  WHCW,  Harvard,  IL  (107-11) 

.  KMDO,  Fort  Scott,  KS  (107-15) 

,  WSTL,  Eminence,  KY  107-16) 

,  WKYT,  Greenville,  KY  (107-17) 

.  KLLR,  Walker,  HN  (107-21) 

.  KTTN,  Trenton,  MO  107-23) 

,  WDNY,  Danville,  NY  (107-26) 

,  KDAK,  Carrington,  ND  (107-31) 

.  RUSH,  Cushmg,  OK  107-35 

.  KOHI,  St.  Helens,  OR  107-36) 

.  WFIS,  Fountain  Inn  SC  (107-40) 

.  WFNL,  North  Augusta,  SC  (107-41) 

,  WJZA,  Harriman,  TN  (107-42) 

.  KEWS,  Cuero,  TX  (107-46) 

.  WKST,  Milton,   WV   (107-50) 
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569.  WIRV,  Irvine,  KY  (102-19) 

570.  WTKY,  Tryon,  HC  (102-35) 

571.  KHAD,  Hadill,  OK  (102-38) 

572.  WTBP,  Farsolu,  TN  (102-45) 

573.  KCCm,  Comanche,  TX  (102-47) 

574.  KWBC,  MavBBota,  TX  (102-49) 

575.  WKBA,  Vinton,  VA  102-50) 

576.  WVAB,  Virginia  Beach  VA  (102-51) 

577.  VMIH,  Lake  Geneva  WI  (102-54) 

578.  WAGC,  Centre,  AL  (103-1) 

579.  KDDA,  Dunaa,  AR  (103-2) 
560.  KBIB,  Honette,  AR  (103-3) 

581.  KIQ5,  Willows,  CA  (103-4) 

582.  vnrSE,  Inverness  TL   (103-5) 

583.  WLEJ,  Ellijay  GA  (103-7) 

584.  WBUK,  Portage  HI  (103-20) 

585.  KLTI,  Macon,  MO  (103-24) 

586.  KTDl,  Sullivan,  MO  (103-25) 

587.  vnrZD,  Dobaon,   HC  (103-26) 

588.  WIRQ,  WarcHW,    HC    (103-27) 

589.  WBKC,  Chardon,   OH   (103-28) 

590.  KKCG,  Daingerfield,   TX    (103-38) 

591.  KCtJL,  Port  Lavaca,   TX   (103-40) 

592.  KDFL,  Sumnex,    Vh  (103-43) 

593.  WFSP,  Kingwcod,    WV   (103-44) 

594.  KBJT,  Fordyce,   AB  (104-4) 

595.  KSRfl,  Hardy,   AR   (104-S) 

596.  WTWB,  Aubumdale,    FL   (104-10) 

597.  WfHI,  Femandina   Beach,    EX   (104-11) 

598.  VIKES,  Ashbum,    GA   (104-13) 

599.  WSC,  Clayton,   GA   (104-14) 

600.  WSSA,  Morrow,  GA  (104-15) 

601.  WGSR,  Hlllen,  GA  (104-16) 

602.  WBEE,  Barvay,  IL  (104-19) 

603.  VKTR,  Burkesville,  KY  (104-27) 

604.  WLBQ,  Morgantown,  KY  (104-28) 

605.  WKKS,  Vanceburg.  KY  (104-29) 

606.  WABL,  Anute,  LA  (104-30) 

607.  WMLO,  Beverly.  «A  (104-34) 

608.  WNCA,  siler  City.  NC  (i04-47) 

609.  WTLK,  Taylorsville,  NC  (104-48) 

610.  KTAT,  Frederick,  OK  (104-52) 

611.  KWAY,  Forest  Grove,  OR  (104-54) 

612.  WBUX,  Doylestown,  PA  (104-56) 

613.  WQTW,  Latrobe,  PA  (104-57) 

614.  WLC5,  LoriB,  SC  (104-59) 

615.  WTRB,  Ripley,  TM  (104-63) 

616.  RZOL,  Farwell,  IX  (104-64) 

617.  KTER,  Terrell,  TX  (104-66) 

618.  WYTI,  Rockv  Mount,  VA  (104-68) 

619.  KCPA,  Marked  Tree,  AR  (105-3) 

620.  KFDF,  Van  Buren,  AR  (105-4) 

621.  WSBP,  Chattahoochee,  FL  (105-7) 

622.  WYYZ,  Jasper,  GA  (105-11) 
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633.  KLUV,  Hanesville,    LA  (105-25} 

624.  KAMI,  Cozad     NZ    (105-37) 

625.  WSDI,  Hainnionton,   NJ    (105-36) 

626.  WCR7,  Washington,    KJ    (105-39) 

627.  WCLY,  Colunibia.   PA   (105-45) 

626.  WBBR,  Travelers   Rest,    SC    (105-49) 

629.  ItKAL,  Denver  City,   TX   (105-54) 

630.  KTLU,  Rusk,    TX   (105-56) 

631.  KEY?,  Shamrock,  TX  (105-58) 

632.  XXEH,  HcF&rland,  CA  (106-5) 

633.  WRXB,  St.  Petersburg  Beach,  FL  (106-7) 

634.  WELE,  South  Daytona,  FL  (106-8) 

635.  WLFA,  Lafayette,  GA  (106-9) 

636.  WTGA,  ThOMStou,  OA  (106-11) 

637.  WPCO,  Mt  Vernon,  IN  (106-14) 

638.  WFJT,  Inez,  KY  (106-15) 

639.  W[£H,  Lebanon,    KY    (106-16) 

640.  ,  Pittsburg    KY  (106-17) 

641.  KKAY,  \rtiite  castle     LA   (106-18) 

642.  WSMA,  Marine  City,  MI   (106-20) 

643.  WERA,  Plainfield,  NJ  (106-25) 

644.  WGGO,  Salamanca     NY     106-28) 

645.  WBBN,  Bryaon  City,    NC     106-29) 

646.  WTOE,  chadbourn.   NC   (106-30) 

647.  WCSL,  Cherryville,    NC   (106-31) 

648.  WHPY,  Clayton,    KC    (106-32) 

649.  WPLW,  Carnegie,   PA   (106-37) 

650.  HDNH,  Bonesdalc,    PA    (106-38) 

651.  WHIM,  Ht     Carmel,   PA  (106-39) 

652.  WARV,  WarwicX-East  Greenwich,   RI   (106-40) 

653.  WABV,  Abbeville.    SC   (106-41) 

654.  WMSO,  Collierville,   TN  (106-43) 

655.  KCAS,  Carthage,   XX   (106-45) 

656.  KERC,  Eaatland,    TX    (106-46) 

657.  KBUS,  Hexia,   TX   (10G-4S) 

658.  KVIO,  Cottonwood,  AZ  (107-1) 

659.  KCCS,  Marshall,  AR  (107-3) 

660.  WFRV,  Wauchula,  FL  (107-7) 

661.  WACX,  Austell,  GA  (107-8) 

662.  WHGA,  Nashville  GA  (107-9) 

663.  WMCW,  Harvard   XL  (107-11) 

664.  KMDO,  Fort  Scott  KS  (107-15) 

665.  WSTL,  Eminence,  KY  (107-16) 

666.  WKYF,  Greenville,  KY  (107-17) 

667.  KLLR,  Walker,  HN  (107-21) 

668.  KTTN,  Trenton,  MO  (107-23) 

669.  WDHY,  Danville,  NY  (107-26) 

670.  KDAX,  Carrington,  ND  (107-31) 

671.  KUSB,  CuBhing,  OK  (107-35) 

672.  KOHI,  St.  Helens,  OR  (107-36) 

673.  WFIS.  Fountain  nn,  SC  (107-40) 

674.  WFWL,  North  Augusta.  SC  (107-41) 

675.  WJZA,  Harriman  TN  (107-42) 

676.  KEWS,  Cuero,  TX  (107-46) 

677.  WMST,  Milton,    WV    (107-50) 


Digitized  by 


Google 


Fulltlm*  C1*BB  II  Stations  Authorizad  on  a.S.  I-A  Channels;' 

1.  640  (KFI,  Lob  Angeles,  CA) 

2.  650  (WSH,  HBBhville) 

X. 
2. 

3.  660  (WNBC,  HYC) 

1.  KFAR,    Falrbank,   Alaslu  -  10  ND,   (J,    II 

4.  670  (HHAQ,  Chicago) 

1.  KBOI,  Boise,  Idaho  -  25  n/SO  0,  DA,  U,  IIA 

2.  KDLG,  Dillingham,  Alaska  -  5  D/1  H,  ND,  U,  II 

3.  KPUA,  Hilo,  Hawaii  -  5  ND,  U,  II 

5.  700  (WLW,  cincinatti) 

1.  KBXIt,  Anchorage,  Alaska  -  0.5  n/1  D,  MD,  0,  II 

6.  720  {WC»,  Chicago) 

1.  ROTZ,  Xotzebne,  Alaska  -5  HD,  U,  Ii 

2.  KUAI,  Eleale,  Hawaii  -  ND,  U,  II 

3.  KDWtt,  Las  Vegas,  Havada  -  10  n/SO  D,  DA-N,  U,  IIA 

7.  750  (WSB,  Atlanta) 

1.  KFCV,  Anchorage,  Alaska  -  10  n/50  D,  ND,  D,  Ii 

B.   760  (WJR,  Detroit) 

1.  KFHB,  San  Diego,  California  -  5  DA-h, 
DA-H-MD-D,  U,  II 

2.  KGU,  Honolulu,  Hawaii  -  10,  HD,  U,  II 

3.  MORA,  Hajaguez,  Puerto  Rico  -  5,  DA-1,  U,  II 

9.    770  (WABC,  NYC) 

1.  KOB,  Albuquerque,  Hew  Mexico  -  50  DA-N,  U,  II 

A  total  of  36,  Of  which  14  are  within  the  conterminous 


Digitized  by 


Google 


10.  780  (WBBH,  Chicago) 

1. 
2. 

11.  S20  (WBAP,  Fort  Worth,  Texas) 
1.   Hone 

12.  830  {WCCO,  Hinnesapolls,  HlneBota) 

1.   KIKI,  Honolulu,  Hawaii  -  10  ND,  U,  II 

13.  840  <WHAS,  Louisville) 
1.   Hone. 

14.  870  (WWL,  Haw  Orleans) 

1.  KAIH,  Kaimuki,  Honolulu  -  50  DA-1,  U,  II 

2.  WBOA,  San  Juan,  Puerto  Rico  -  5  DA-1,  U.  II 

15.  880  (WCBS,  NYC) 

1.  KRVH,  Lexington,  Nebraska  -  So,  DA-H-HD-D,  O,  IIA 

16.  ago  {WLS,  Chicago) 

1.   AFRS-3,  Adak  Island,  Alaska  -  0.25  ND,  0,  II 
2. 

17.  1020   (KDKA,   Pittsburg) 


18.  1030   (WBZ,   Boston) 

1. 

2. 

19.  1040  (VfHO,  Des  Moines,  Iowa) 

1.    KPOI,  Honolulu,  Hawaii  -  10  ND,  U,  II 

20.  1100  (VMWE,  Cleveland) 

1.  KFAX,  San  Fcancisco,  California  -  50  DA-1,  U,  II 

2.  KREX,  Crand  Junction,  Colorado  -  10  n/50  D, 
DA-N-ND-D,  U,  IIA 


Digitized  by 


Google 


1.  550  -  3  15.  960  -  22  29.  1360  -  46 

2.  560  -  S  16.  970  -  26  30.  1370  -  47 

3.  570  -  3  17.  980  -  32  31.  1360  -  37 

4.  580  -  9  18.  1150  -  32  32.  1390  -  33 

5.  590  -  4  19.  1250  -  40  33.  1410  -  43 

6.  600  -  11  20.  1260  -  42  34.  1420  -  38 

7.  610  -  4  21.  1270  -  37  35.  1430  -  36 
B.  620  -  5  22.  1280  -  37  36.  1440  -  30 
9.  630  -  12  23.  1290  -  35  37.  1460  -  37 

10.  790  -  18  24.  1300  -  40  38.  1470  -  47 

11.  910  -  17  25.  1310  -  37  39.  1480  -  42 

12.  920  -  19  26.  1320  -  35  40.  1590  -  52 

13.  930  -  20  27.  1330  -  35  41.  1600  -  51 

14.  950  -  23  28.  1350  -  38 


Digitized  by 


Google 


1.  640  -  KF:   -  3  14.  870  -  WWL  -  6 

2.  650  -  WSH  -  1  IS.  asc  -  WCBS  -  2 

3.  660  -  WNBC  -  3  16.  890  -  WLS  -  2 

4.  670  -  UUQ  -  0  17.  1020  -  KDKA  -  2 

5.  700  -  WLH  -  0  IS.  1030  -  WBZ  -  0 

6.  720  -  VW     -   0  19.  1040  -  WBO  -  1 

7.  750  -  WSB  -  6  20.  1100  -  WHHE  -  3 

8.  760  -  WJR  -  1  21.  1120  -  KWX  -  3 

9.  770  -  WABC  -  3  22.  1160  -  KSL  -  1 

10.  780  -  WBBH  -  5  23.  1180  -  WHAN  -  1 

11.  820  -  WBAP  -  3  24.  1200  -  VOhl   -  0 

12.  830  -  WCCO  -  2  2S.  1210  -  WCAU  -  4 

13.  840  -  WBAS  -  3 

TOTAL  55 


Digitized  by 


Google 


VI.     Davtiac  Oalv  and  limited  tinia  station*  Authorized 


R.qional  (ill) 

Freouencies : 

550  -  3 

15. 

960  . 

-  22 

29. 

1360  -  46 

seo  -  5 

16. 

970  ■ 

-  26 

1370  -  47 

570  -  3 

17. 

980  ■ 

-  32 

1380  -  37 

580  -  9 

18. 

1150  ■ 

-  32 

1390  -  33 

590  -  4 

19. 

12S0  • 

■  40 

1410  -  43 

600  -  11 

20. 

1260  ■ 

-  42 

1420  -  38 

610  -  4 

21. 

1270  ■ 

-  37 

1430  -  36 

620  -  5 

22. 

1280  ■ 

•  37 

1440  -  30 

630  -  12 

23. 

1290  - 

.  35 

1460  -  37 

790  -  18 

24. 

1300  ■ 

-  40 

1470  -  47 

910  -  17 

25. 

1310  . 

-  37 

1480  -  42 

920  -  19 

26. 

1320  - 

.  35 

1590  -  52 

930  -  20 

27. 

1330  ■ 

-  35 

1600  -  51 

950  -  23 

28. 

1350  ■ 

-  38 

Digitized  by 


Google 


1. 

680  -  4 

■I.. 

710  -  6 

1, 

S50  -  H 

940  -  21 

XOOO  -29 

1060  -  29 

1070  -  10 

loao  -  23 

10. 

1090  -  27 

1110  -  31 
1130  -  22 
1140  -  20 
1170  -  16 
1190  -  22 
1500  -  32 
1510  -  42 
1520  -  38 
1530  -  40 
1550  -  56 
1560  -  45 


544i^ 


Digitized  by  LjOOQ  IC 


Daytime  Only  and  Limited  Time  Statione  Authorizad  e 
Foreign  (I-A)  Frequenciea; 


540  -  Hex.  &  Can.  -  11 

690  -  Canadian  -  17 

730  -  Mexican  -  30 

740  -  Canadian  -  19 

BOO  -  Mexican  -  31 

660  -  Canadian  -  29 

900  -  Mexican  -  43 


990  • 
1010  ■ 
1050  • 
1220  • 
1540  ■ 
1570  • 
1580  • 


Canadian  - 
Canadian  * 
Mexican  • 
Mexican  • 
Babanian  - 
Mexican  • 
Canadian  - 


52li/ 


Digitized  by 


Google 


540 

-  Hex.  &  Can 

-  0 

a 

990 

fifO 

-  Canadian 

-  0 

9 

1010 

730 

-  Mexican 

-  0 

10 

1050 

-  Mexican 

740 

-  Canadian 

-  2 

11 

1220 

fton 

-  Mexican 

-  0 

1? 

1540 

S60 

-  Canadian 

-  0 

13 

1570 

-  Mexican 

900 

-  Mexican 

-  0 

14 

1580 

-  canatlian 

-  0 

71/ 


The  7  stations  axe: 


KCBS,  San  Francieco,  California,  740,  D,  II 
KTRH,  Houston,  Texas,  740,  U,  II 
WINS,  Sew  York,  New  York,  1010,  U,  II 
WHN,  New  York,  Kew  York,  1050,  U,  II 
WGAR,  Cleveland,  Ohio,  1220,  U,  II 
KXEL,  Waterloo,  Iowa,  1540,  U,  II 
WPTH,  AUaany,  New  York,  1540,  U,  II 


Digitized  by 


Google 


660  -  3           11 

1110  -  2 

710  -  3           12 

1130  -  3 

810  -  3           13 

1140  -  2 

eSO  •  2           14 

1170  -  3 

940  -  I           15 

1190  -  2 

1000  -2                            16 

1500  -  2 

1060  -  1           IT 

1510  -  2 

1070  -  I           IB 

1S20  -  2 

21 

1S60  -  1 

1^ 

KHBR 

SP,  CA,  680,  I-B 

22 

KFAB 

Ouha,  NB,  1110,  I-B 

2 

MtXO 

Boitan.  KA.  680.  I 

UBT. 

charlotta, 'hc,  lilO.  I-B 

3 

OTTF 

Raleigh,  HC,  680, 

11 

24 

KWKH 

4 

WTHQ 
WOR, 

Miul,  FL,  710,  tl 
MY,  NY,  710.  1-8 

25 

26 

HDCY 

Minn..  KN,  1130,  II 

e 

KIRO 

SatUa,  WA,  710,  I 

-B 

27 

KBAK 

Sacrwinto.  CA,  1140,  II 

SF.  CA,  810,  I-B 

28 

WBVA 

Richmond,  VA,  1140,  I-B 

B 

WCY, 

Schnctdy,  Wf,  810, 

1-B 

29 

KJMP 

North  Pole,  AL,  1700.  11 

9 

wKVn 

30 

KVOO 

Tula..  OK,  1700,  I-B 

1 

.   KOA, 

Danver,  CO,  850,  I- 

31 

Whoaling.  WV,  1700,  I-B 

1 

WEDB 

BOBton.  HA,  850,  I 

32 

WOWO 

Fort  Wayne.  IN.  1190,  I-B 

K£X, 

Portland,  OR.  1190,  I-B 

Chicago,  IL,  1000 

Sattle,  WA,  1000, 

Phil..  PA,  1060,  I- 

KNX, 

LA,  CA,  1070.  I-B 

HrtlEd,  CT,  1080, 

Buffalo,  HY,  1520,  1-B 

Dallas,  TX.  lOSO, 

OK  City,  OK,  1520.  1-B 

KFBK 

Sacramento,  ca.  1530.  i-b 

BlCmre,  HD,  1090. 

41 

Cinn..  OH.  1530,  t>B 

2 

KHtO 

Seattle,  WA.  1090 

II 

42 

wgxR 

MV,  NY.  1560.  I-B 

Digitized  by 


Google 


Xltl.     DartlB*  Stations  Liatwl  in  Part  IlI.e' 
Arran9«d  by  Statsi 

1.  310.i^WBSA,    Boas,   AL   (77-l)i^ 

2.  477.   WBT5.    Bridgaport,    M.   (95-2)... 

3.  3G4.   VKCZ,    Cslara,    M.   (M-1) 

4.  545.   wax,    Cudan,    JU.   (101-L) 

,   Centra,   M.  (103-L)] 

,    Cantra,   AL  (46-1)    ] 

■  treville,    AL  (58-2).. 

a,    AL   (8J-1) 

.   WBLO,   BnrQEaan,   AL  (S4-1) 

,    Floaaton,    AL   (46-3) 

,    Pola<r,   AL   (78-1' 


.   HLfB, 


33-1).. 

AL   (95-3)... 
AL  (38-1).. 


.  WLVN. 
.  WJAM. 
.   HSIT, 


Chattanooga ,   TH 

BlnlnghBB 

MostgoBscy 


.  wRsn, 

.  WTLS, 
.  W7SA, 

.  WETU, 


le,  AL  (97-2)1 
le.  AL  (39-1)1 
t.  (101-3) 


!  (85-4 


.  KHAC 

.  KMCW, 

.  KJEK, 

.  KGTL, 

.  KCCB. 


Window 


AZ  (94-2) 

y,  AZ  (52-3).. 

icg.  AZ  (71-3). 

look,  AZ  (S8-3) 

.  AR  (66-2) 

'ille,  AR  (66-3) 
AR  (58-4) 


I  (73-3).. 


Fart  III  liita  dayti>e  itatiooa,  arranged  by  Cra<{uency,  which 
ara  located  In  cltia*  with  no  other  Culltine  AM  sc  m  atationa 
in  laBB  or  nearby  city  aa  shown  in  the  197S  Broadcaat  Yearbook. 
Huntieri  in  aecond  coluan  and  in  parentheses  refer  to  Fort  III. 

Nearby  eoBiiuiity  with  Cullcime  aural  Btation<s}. 

M  Channel  assigned  to  coonunity  by  Rule  73.202. 


Digitized  by 


Google 


JJ 

19! 

KS 

•« 

579 

KDDA 

44 

S94 

FBJT 

4S 

S03 

BACJ 

«6 

S9S 

KSRB 

47 

127 

KBM 

4B 

323 

KBOK 

49 

441 

SO 

619 

KCPA 

51 

659 

KCCS 

•52 

233 

53 

saa 

•S4 

47. 

KVOM 

KZSX 

•56 

442 

KXBQ 

eo 

KSUD 

62 

549 

nup 

81. 

KLOC 

64 

41. 

KXQR 

•65 

324 

•66 

234 

KLIP 

•67 

24a 

IS. 

KXEK 

74 

457 

32S 

HTKR 

76 

Z25 

KUBA 

128 

KMLO 

•7a 

sai 

KCHP 

•81 

202 

nuB 

ICSIH 

64 
85 

249 

53. 

RICH 

KWSR 

•86 

376 

KTLJ 

87 

459 

KRDZ 

8a 

23. 

WADS 

S9 

433 

•90 

460 

wmw 

•FM  Chu 

T1.1  n 

t Could 

lot  lo 

D«rBOtt,  AR  (59-S) 

DuBta,  AH  (103-2) 

Fordyca,  AH  (104-4J 

Craenuood,  Mt  (9a-2) fort  saitfa 

Hardy,  AS  (104-5) 

Horaeihoe  Band,  fit  (47-3) t 

Kdlyern  AR  78-3 ) Bot  Springs 

Harked  Tree    AR  ( ios-3 )  1 !!!!!!"!  i !!!!!!"!!!"!!!;  i 

lUrahall,    AR   (107-3) 

NcC«hsa,    AR   (69-3) 

Honetta,   AR  (103-3) Jon**bora 

Morrilton,    AH  (27-4) 

azark,    AK   (101-S) 

P«ri«,    AS   (93-2) 

vw  Bu^en'    AH   (105^4)1 ^"  Smith 

weaC  Kenphus.    AR   (20-2) HaapUa,    IR 

Alturai,    CA   (4-1) 

AptoB-Capitola,   CA  (101-S) Santa  Ccuz 

Ceres-Modeeto,    CA   (39-1) Hodaato 

Clavis,    CA   (26-2) Praano 

Creeant  city,   CA  {7e-S( 

Fowlar,   CA  (69-4) Freano  ' 

GcasB  Valley     CA   (72-6) 

Lake   Isabelli,    CA  (81-i) !!!!!!  i '!  I !"  "t 

LaKeport,    CA   <74-S) Dkiata 

Leinoote,    CA   (79-5    Hanford 

ncFairland.   CA  (lO^-S) Bakarafiald 

Palm  tteserC     CA     74-6) Pain  Springa 

FilBdala,    CA  (94-4) Laneaseer 

Tift,    CA  (78-6) fiaketafield 

Vallajo,    CA    (66-4) San  Francisco 

vista     CA    (47-4) Bacoodldo 

willows,    CA   (103-4) 

Arvada.    CO     102-4) IMnvar 

Brighton,    CO   (27-6) Duvar 

Buclington,    CO   161-2). ..'.'....'..'.'.'.'..'.'.'.'.'.'.'.'.'.'.'.'. .'.'.'.'. 

Eate*  Par)!,    CO   (94-5) 

Coldan,   CO  (72-10) D«nver 

Rifle,    CO   (28-1) 

Walaenburg,  CO  (as-7) 

Wray,  CO  (94-6) 

Anaonla.  CT  (16-5) 

Briatol.  CT  (91-4) 

Moridan,  CT  (94-7) Hartford 


Digitized  by 


Google 


VFIP 

M 

wmD 

596 

WTWB 

390 

WUR 

99 

«3 

UBAR 

10 

.    193 

WPUL 

10 

.    fi21 

WSBP 

10 

.    91. 

10 

.    597 

10 

.    582 

H?SE 

mix 

WSST 

.    480 

11 

1 

.    434 

WELE 

1 

.    633 

HSXB 

1 

.    326 

WKIC 

i; 

.    660 

WPBV 

i; 

.   462 

MBIT 

i: 

.    598 

was 

12 

.    661 

wux 

VBM 

WFE 

wwcc 

12 
13 

.    42. 
.    183 

K3Ut 
WEBS 

13 

.    68. 

WJTH 

13 

.    492 

WIAT 

11 

.    599 

MCHC 

11 

.    346 

11 

.    425 

11 

.    215 

13 

11 

^. 

14 

.    S19 

WXFQ 

Hilfom.    CT   (97-4) Nan  Havan 

Old  Sdybrook,    CT  <89-4} Nan  Havan 

Futnase,    CT    (82-4) Fcavidaaca,    RI 

Ridgefield,    CT<32-Z) Drldgaport 

SouUiington,    CT   (46-6) m«rt(ord 

Windsor.    CT    i95-8) Springfield,    HA 

Auburndala,    Ft  (104-10) 

Avon  Pack,    FL  [86-4) Sabring 

la^«;  S  tll'-Vi] *'■  f-taribur, 

Chsttahooclioe.  FX  (105-7) 

Chiefland.  FL  (41-2) 

Dunedin-Cloacvater.  FL  (94-8) Ta^a 

Englewood.  FL  (100-6  Saraaota 

Femandin*  Beach,  FL  (104-11) Jackaonville 

aainei  City.  FL  (40-6) Orlando 

InvemeBS.  FL  (103-5  

JaclcBonville  Beacb,  FL  (48-3) Jackaon 

KiEEinoee,  FL  (55-3) Orlando 

Laka  Valei,  FI.  (75-7) 

Laka  ttoctb,    FL  (85-8) WasC  Pais  BeiCh 

Largo,   FL  (37-8) Tana 

MonticellD,    FL   (56-4) Tallaliaaiaa 

Ococee,   FL  (95-11) Orlando 

orange  Parlt.   FL  (J-l) Jacksonville 

Pine  castle-Sky  Laka.   FL  (66-8) Orlando 

south  Daytona,    FL  (106-8) Daytoni  Beach 

St.   Petersburg  Beach.   FL  (106-7)....       St.  Pateraburg 

™ui;:   ^  uo;!*)! S"^-  P-"r«>«rg 

fldel,    OA   (94-9) 

A»hbum.    GA  ( 104-13 ) 

Autall.    OA  <10T-8) AUanta 

Bamaavilla,    Ok  (56-5) 

Baxlay,   OA   (73-9) 

Blickahaac,  OA  (82-6) 

BlaJiely  CA  73-10) 

Bremen,  Ga  (91-5  

Cairo,  GA  26-6  

Calhoun,  CA  (58-7)  ] 

Calhoun,  CA  (37-10)J 

Clir'.esville,  OA  (97-6) 

-::'~'r.      '^    (104-14) 

Cleveland.  3A  (82-7) 

Covington,  GA  (90-6) Atlanta 

1^=4-2) 

..  ■-..'-■!,    GA  [97-8) 

;.;..-.  \s.    GA  (99-6) Atlanta 


•n  Channel  aaaigned  to  cooBunity  by  Rula  73.202. 


Digitized  by 


Google 


HarCuai: 
Lafayati 


ley,  CA  (62-3). 
City,  cm  (99-8), 
■      CA    (*5-i:)... 


HlllBD 


ivllle,    OA   (83-10). 
OA   (72-13) 

»  (ss-a) 

CA    (104-16} 

nonuzuma,    GA   (5Z-1Z) 

KorroH,    CA   (104-15) 

Hashvilla,    GA   (107-9) 

Ocilla,    CA   (B5-9] 

RelOavilla,    OA   (86-7) 

Royaton,  GA  (28-2) 

Suamarvllla,  GA  (42-3) 

Sylvaatar,  GA  (101-8) 

Tallapooaa,  OA  (53-4).. 


(106-11).. 

102-10) 

77 -B) 

44-8) 


Flora,  II 


00-111 


104-19 ) . . 

'98-81 

IL  (2S-3). 

-  (S3-6).. 

39-S)... 

.02-13) 


.07-11).. 


(lOfi-1 


KS  (107-15). 


)n,  KS  (60-5), 
1  KY  (79-12). 
t    (97-15) 


Louiavllls,  KI 

Evanavilla 

Indlanapolla 


Cp  for  WOKH-H' 
Bodganville 


Digitized  by 


Google 


.  HKXR, 

UKVE, 
.  tfCUI, 
.  WCPM, 
.  WStL, 


.  mat, 

.   WTJT, 
,  WIRV, 

.  wixi 

.  WLBH, 

.  wvmr, 

.  HKJL, 
.  WLBQ, 


.  KTOL, 
.  WFCG, 
.  WSLC, 
.  KGU, 
.  KLUV, 
.  KQKL, 
.  KPAL. 
.  KAC?, 
.  KSIH, 
.  RTLD. 
.  KNCB, 


WHV, 
.  WCTN, 

.  WHLO, 
WACE. 


Burkaavllla,  KY  (104-27) 

cava  city,  KY  < 27-13] GlaakoH 
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Senator  Hollings.  Mr.  Livesay. 

Mr.  LivBSAY.  Senator  HoUings,  Senator  Goldwater,  Senator 
Warner,  Senator  Ford,  I  welcome  this  opportunity  to  speak  to  you 
OD  behalf  of  the  Daytime  Broadcasters  Association  which  represent 
the  interests  of  2,300  underprivil^ed  stations  that  Eire  forced  by 
regulation  to  go  off  the  air  at  sunset.  And  this  is  a  handicap  that 
affects  some  46  million  people  in  the  United  States,  about  one-fifth 
of  our  population.  And  the  way  this  affects  the  46  million  people  is 
the  fact  tliat  their  local  radio  station  has  to  leave  the  air. 

I  do  not  plan  to  read  my  prepared  statement  as  such.  I  think  the 
time  could  be  better  used  for  discussion,  amd  hopefully  we  can 
bring  out  more  in  that  manner. 

There  ie  a  table  in  my  prepared  statement  which  you  might  want 
to  look  at  to  understand  what  happened  in  the  allocation  of  107 
channels  or  the  classification  of  them. 

Of  the  107  channels,  60  were  named  by  the  United  States, 
Canada,  Bahamians,  and  the  Mexicans  as  clear  channels,  and  it 
shows  how  they  were  eissigned. 

Forty-one  were  classified  as  regional  class  III  channels,  and  only 
six  were  clfissified  as  local  full-time  class  IV  channels.  Those  are 
1230,  1240,  1300,  1450,  and  1490  kilohertz. 

Now,  at  the  end  of  World  War  11,  there  were  only  53  daytime- 
only  stations.  Exhibit  1  in  my  prepared  statement  shows  the 
growth  of  radio  AM  stations  in  the  United  States  fi^m  1920  up  to 
the  present  time.  And  now  we  have  4,500  AM  stations,  and  2,300 
have  to  sign  off  at  sunset,  have  various  early-morning  sign-ons,  but 
memy  are  sunrise.  And  only  2,200  are  full  time. 

So  you  can  see  that  represents  a  large  number.  The  daytime 
stations  are  assigned  to  all  those  channels  except  the  six  local  class 
IV. 

When  I  returned  from  World  War  II,  having  been  in  the  Navy  in 
electronics,  having  been  in  broadcfisting  8  years  before  I  went  in,  I 
searched  the  class  IV  so  I  could  provide  my  community,  as  many 
daytimers  did,  with  a  full-time  service  and  not  a  piecemeal  service 
that  discriminates  against  the  people  of  Mattoon,  111. 

In  the  United  States  there  are  1,498  communities  that  are  served 
in  AM  radio  only  in  the  daytime.  713  of  them  do  not  have  FM 
stations  which  would  be  on  full  time. 

So  we  are  dealing  with  a  massive  problem  that  has  filtered  down 
through  regulations  in  such  a  manner  as  to  favor  full-time  stations 
emd  so  on.  We  are  not  arguing  that  the  basic  policies  of  the  1930's 
were  not  correct,  but  we  are  now  going  into  1980  very  soon  and  we 
have  4,500— not  450,  like  we  had  in  the  mid-ld30's. 

So  we  think  it's  time  for  a  change.  We  think  it's  time  for  restudy. 
We  think  that  something  has  to  be  done. 

The  correct  way  to  have  brought  this  about  would  have  been, 
insteetd  of  six  local  class  IV  chemnels  out  of  the  107,  for  there  to 
have  been  18  or  20.  That  means  12  or  14  more  class  IV  local 
channels. 

So  where  do  you  get  them?  There  are  three  beisic  ways.  And  we 
have  asked  the  industiy  euid  the  brains  of  our  country  to  come  up 
with  any  more  possible  ways. 
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One  would  be  to  consolidate  some  of  the  25  class  1-A  clear 
channels.  A  very  simple  breakdown  is  suggested  in  one  of  the 
exhibits  in  my  paper.  The  engineering  detail  has  to  be  done. 

But  in  S.  622  you  have  foreclosed  that  as  a  solution  to  this 
massive  problem  with  46  million  people  and  2,300  stations. 

On  the  present  six  class  IV  local  channels,  there  are  1,010  local 
community  stations.  That's  an  average  of  168  per  channel.  Now,  if 
we  have  14  more  class  IV  channels,  168  times  14, 1  beUeve,  is  2,352. 
Some  of  the  high-powered  daytimers  might  not  want  to  go  full 
time,  £md  maybe  they  would  be  in  markets  where  their  higher 
power  would  be  more  important,  £md  there  are  other  full-time 
stations.  But  I'm  sure  that  almost  all  of  those  1,500  would  be  most 
anxious  to  go  to  full  time  because  their  communities  have  no 
nighttime  AM  radio. 

So  the  section  in  Mr.  Goldwater's  bill,  S.  622,  would  foreclose  this 
possibility. 

One  other  possibility  is  the  9  kilohertz  plan.  The  9  kilohertz  plan 
would  be  the  reduction  in  channel  spacing  from  10  down  to  9.  You 
could  have  one  channel  at  each  end  of  the  band,  530  kilohertz  and 
1610.  And  then  in  exhibit  3  there  is  a  chart  which  shows  where  the 
present  frequencies  would  move  to. 

I  understand  that  in  WARC-79  the  9  kilohertz  plan  was  turned 
down  without  this  detailed  study.  I  asked  to  see  the  paperwork  and 
couldn't  find  any.  That  is  when  our  organization  got  busy  and  came 
up  with  this  detailed  9  kilohertz  plan  so  people  could  study  it  imd 
see  on  paper  what  it  really  amounted  to. 

So  there  is  the  plan,  the  chart.  For  instance,  530  kilohertz  would 
be  a  new  channel.  539  would  accommodate  those  who  are  now  on 
540 — those  eu-e  full-time  stations — 548  would  accommodate  those  on 
550.  And  so  on  throughout  the  band.  And  it  shows  you  where  the 
new  chainnels  would  be  available. 

And  under  this  plan,  no  present  full-time  station  would  have  to 
move  more  than  4  kilohertz,  and  that  is  a  very  smsill  percentage  of 
move,  and  it  would  be  very  easy  for  nondirectionfd  stations  to 
move.  And  studies  are  in  the  process  to  study  what  effect  it  will 
have  on  directional  stations. 

In  exhibit  3  it  shows  exactly  on  each  channel  how  many  full-time 
stations  would  have  to  move  how  far.  We  know  that  all  the  class 
IV  channels  are  nondirectional.  They  are  on  the  six  channels.  So 
there  are  1,010  of  those.  You  take  that  away  from  the  2,215  full 
time  and  you  only  have  1,205  full-time  stations.  We  don't  know  for 
sure  how  many  of  those  are  directional-antenna  systems. 

But  I  have  a  letter  from  Harris  Co.  of  Quincy,  111.,  that  says  that 
the  cost  of  moving — this  is  from  Mr.  D.  F.  Masse,  vice  president, 
engineering  and  product  management: 

Deas  Mh.  Livesay;  Regarding  your  question  concerning  cost  to  move  transmitter 
or  DA  system  up  to  4  kHz,  we  feel  coet  will  be  quite  small. 

The  transmitter  frequency  can  be  changed  through  a  crystal  change  (nominally 
{50  coetl  and  retuning.  An  antenna  network  and  phaeor  of  quality  design  need  only 
be  retuned  unless,  of  course,  a  component  was  at  the  limit  of  its  adjustment  range. 
In  this  case,  the  component  (inductor  or  vacuum  capacitor)  would  be  changed  to  Ute 
next  higher  value. 

Actual  coet  of  tune-up  could  best  be  answered  by  a  consultant  but  would  be 
around  $1,000  (assuming  a  {250  per  day  rate)  for  a  small  phased  array. 
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This  is  from  the  Harris  Co.  which  designs  phasors  and  selb  them 
to  the  industry. 

So  we  are  not  talking  about  something  that  is  astronomical. 

I  saw  some  figures  that  sfiid  it  would  cost  $1,000  for  a  nondirec- 
tional  station  to  change  frequency  up  to  4  kilohertz  and  $10,000 
would  be  an  average  for  a  directional  one.  As  1  say,  tests  are  going 
to  be  made  very  soon  on  different  directional  systems  to  see  what 
happens  when  you  change  the  transmitter  frequency  1,  2,  3,  and  4 
kilohertz. 

The  actual  number  of  stations,  not  counting  those  on  old  chan- 
nels— 110  of  the  1,205  would  not  have  to  move  their  frequency  at 
all.  There  would  be  no  chainge  in  their  antenna  system  or  anytmng; 
330  would  only  have  to  move  1  kilohertz;  251  would  move  2  kilo- 
hertz; 266  would  move  3;  eind  265  would  move  4  kilohertz. 

And  these  are  facts  which,  if  you  study  the  allocations  and 
assignments  as  we  have  now,  would  reveeil  this  information.  It 
needs  in-depth  study,  and  now  the  FCC  is  pausing  and  not  respond- 
ing properly  and  expeditiously  to  the  NTIA  petition  for  rulemaking 
on  this  very  issue.  Many  of  those  who  would  like  to  keep  the  status 
quo  £md  prolong  the  solution  to  the  problem  would  like  to  have  a 
study  committee  which  could  stretch  it  out  5  more  years. 

I^e  studies  can  be  done,  and  the  rulemaking,  and  we  can  get  to 
the  bottom  of  this,  because  it's  very  important. 

I  understand  next  year  there  is  going  to  be  a  meeting  with  South 
American  countries — and  this  doesn't  happen  every  year — and  we 
need  an  answer  to  where  we  stand  in  the  United  States  on  9 
kilohertz  before  we  go  into  that  conference  next  year.  We  think  it's 
very  important.  9  kilohertz  is  a  solution  to  the  problem. 

Tiie  other  problem,  of  course — our  organization  is  vehemently 
opposed  to  as  em  immediate  solution  to  this  problem,  that  is,  to 
extend  the  band  up  to  1860  kilohertz.  We  know  it  will  take  15  to  20 
years  to  make  that  a  viable  solution  because  it  takes  time  to  get 
automobile  radios — if  you  passed  a  law  saying  all  radios  have  to 
reach  up  to  1860  kilohertz,  we  think  it  will  take  15  to  20  years  for  a 
station  up  there  to  become  competitive  with  the  stations  that  can 
be  tuned  in  on  the  present  radios.  And  that  is  not  an  immediate 
solution  to  the  problem.  It  is  another  move  to  prolong  the  solution 
to  this  very  important  problem. 

Thank  you. 

Senator  Hollings.  Thank  you.  Your  complete  statement  will  be 
made  a  part  of  the  record. 

[The  statement  follows:] 


The  Daytime  Broadcasters  Association  (DBA)  is  an  organization  firet  formed  in 
1964.  It  represents  the  intereeta  of  2,300  standard  "AM"  broadcast  band  radio 
stations  licensed  by  the  Federal  Communications  Commission  (FCC)  to  operate  only 
from  early  morning  to  sunset  daily.  (Not  permitted  to  broadcast  at  night,  after 

DBA  welcomes  this  opportunity  to  comment  on  S.  611  and  S.  622  and  to  express 
our  views  on  the  provisions  in  these  bills.  DBA  is  concerned  about  some  sections  in 
these  bills  and  how  they  will  affect  daytime  radio  stations  if  passed  in  this  form  and 
become  amendments  to  the  Communications  Act. 

Tiie  present  Communications  Act  of  1934  has  served  the  nation  for  the  past  45 
years.  Under  its  administration  by  the  FCC,  a  seriee  of  discriminatory  rules,  regula- 
tions and  practices  have  developed  which  have  served  the  public  interest  of  some  of 
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our  citizens  very  well  but  have  severely  discriminated  against  some  46,000,000  of 
our  citizens  by  denying  them  any  local  "AM"  radio  broaoctut  service  after  sunset. 
We  do  not  believe  this  was  the  intent  of  the  Congress  when  they  originally  passed 
the  Communications  Act  of  1934.  These  46.000,000  U.S.  citizens  live  in  or  near  some 
1,500  separate  communities  where  their  local  "AM"  radio  broadcast  service  is  more 
important  today  than  ever  before  because  many  of  these  small  markets  do  not  have 
a  aaily  local  newspaper.  These  residents  are  almost  totally  dependent  upon  their 
local  radio  stations  for  daily  information  about  their  community.  Our  DBA  research 
shows  there  are  1,498  communities  or  markets  which  are  served  locally,  only  by  a 
daytime  station  in  "AM"  radio.  713  of  these  communities  do  not  have  a  local  "I^" 
service. 

Following  the  passage  of  the  Communications  Act  ol 
"AM"  broadcast  band  channels  from  540  to  1600  kHz  ii 
Clear  channels  (25  U.S.  class   1-A  clear  channels,  20  U.S.  class  1-B 
clear  channels,  7  Canadian  clear  channels.  7  Mexican  clear  channels, 

1  Bahamian  clear  channel) 

Regional  class  III  channels 

Local  fulltime  class  IV  channels 


Total,  all  channels  from  540  to  1600  kHz 107 

The  Biz  (6)  local  Qass  IV  fulltime  channels  now  accommodate  1010  "AM"  stations, 
operating  with  1,000  watts  day  and  250  watts  night.  In  Januaiy  1946,  at  the  end  of 
World  War  U,  there  were  only  53  daytime  stations  licensed  in  the  U£A.  (See 
Exhibit-1  for  the  growth  of  all  "AM"  stations  and  daytim&«nly  stations  in  the 
USA.  since  1920).  Now,  forty  years  later,  we  have  a  total  of  4,500  ^'AM"  stations  on 
the  air  and  over  half  of  them  are  r^ulated  off  the  air  at  sunset. 

Most  of  the  present  daytime  stations  searched  the  band  for  a  fulltime  frequent? 
when  they  were  planning  their  facilities.  Failing  to  find  a  fUlltime  fi-equenCT,  they 
had  to  be  Batisfied  with  a  daytim»only  facility  or  the  community  woula  not  Se  able 
to  get  a  local  "AM"  broadcast  service  at  all.  So,  it  is  obvious  that  there  should  have 
been  20  local  Class  IV  channels  instead  of  just  six.  A  re-classiiication  of  the  "AH" 
broadcast  band  is  long  overdue.  We  must  find  12  or  14  additional  channels  to  be 
classified  similar  to  the  present  Class  IV  local  fulltime  channels  and  then  give  the 
daytime-only  stations  an  opportunity  to  move  to  these  fulltime  channels  and  serve 
their  respective  communities  both  day  and  night.  The  PCC  must  cease  to  grant  such 
piecemeal  facilities,  especially  to  communities  which  have  no  other  local  fulltime 
"•AM"  service. 

Now  can  the  additional  12  or  14  "AM"  channels  be  found?  So  for,  we  know  of 
three  ways  that  it  can  be  done.  Exhibit— 2,  in  a  most  simple  and  abbreviated  form, 
indicates  just  how  some  of  our  25  Class  1-A  Clear  channesl  can  be  consolidated  or 
reassigned  in  such  a  manner  so  as  to  have  two,  three  or  four  Bhai«  the  aame 
channels,  thus  freeing  15  channels  to  be  reassigned  as  local  Class  IV  fiilltiine 
channete,  on  which  all  the  daytime  stations  could  be  assigned  as  fulltime  stations. 
Our  present  six  class  IV  local  channels  accommodate  an  average  of  168  stations  per 
channel.  On  this  basis  2362  stations  could  operata  fulltime  on  the  14  new  class  IV 
channels. 

Another  way  to  find  14  additional  channels  would  be  to  expand  the  "AM"  band 
only  10  kHz  on  each  end,  making  it  530  to  1610  kHz  instead  of  the  present  540  to 
1600kHz.  Chang  the  separation  between  channels  to  nine  (9)  kPIz  mstead  of  tba 
present  10  kHz.  This  would  create  15  additional  new  "AM"  broadcast  channels  and 
cause  very  little  harm  to  the  service  areas  of  the  respective  stations  which  are 
already  operating  fulltime.  This  Nine  KHz  separation  plan  is  covered  in  consider- 
able detail  in  Exhibit— 3  which  was  prepared  for  an  article  in  the  April  issue  of 
Broadcast  Communications  Magazine. 

A  third  way  to  fmd  several  additional  "AM"  broadcast  channels  is  to  extend  the 
band  up  to  1S60  kHz  as  is  proposed  by  our  U.S.  WARQ-70  Detection  for  the  World 
Conference  in  Geneva,  Switzerland  later  this  year.  This  is  definiteW  not  an  immedi- 
ata  solution  to  the  problem  because  it  will  take  15  to  20  years  for  enough  "AM" 
radios  to  reach  the  home  and  the  automobiles  to  make  it  an  effective  mass  media. 

Tliese  are  the  three  most  practical  and  workable  solutions  to  the  problem,  how- 
ever, the  third  one  outlined  above  puts  the  solution  too  far  into  the  future.  The 
problem  must  be  solved  sooner,  therefore  either  one  or  a  combination  of  both 
solutions  one  and  two  must  be  implemented  at  the  earliest  possible  date. 

Only  the  United  States  Congress  can  stop  this  discriminatory  practice  being 
administered  by  the  federal  agency  which  the  U.S.  Congress  created  many  yearg 
ago.  This  agency  has  made  "Second  Class  Citizens"  of  some  46,000.000  of  our  people, 
so  for  as  local  "AM"  radio  broadcast  service  is  concerned.  Todays  problem  boils 
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down  to  one  fact  *  *  '  six  claw  IV  local  fulltime  channels  were  not  enough.  The 
FCC  has  assigned  1010  of  our  4600  "AM"  stations  to  these  six  channels.  Therefore, 
5-6  percent  of  the  107  channels  is  accommodating  22.3  percent  of  all  "AM"Btation8. 
^a  611;  Title  ID— "Broadcasting",  pages  99  thru  115.  This  sets  up  a  Spectrum 
"  '    '   1  of  fifteen  (16)  persons  to  carry  out  certain  functions  and  duties  and 

id.  Our  Daytimes  are  vitally  interested  in  what  they  might  do  in  carrying 
out  the  functions  suggested  in  Section  503,  especially  (3)  (a),  (A),  (B)  and  <C)  which 
reads  as  follows: 

(3Xa)  In  addition,  with  respect  to  broadcasting  services,  the  Spectrum  Commission 
sbiill  identify  and  study  ways  to — 

(A)  Promote  diversi^  and  multiplicity  of  broadcast  signals  available  to  the  public; 

(B)  Promote  minority  owneiship  interests  in  broadcasting;  and 

(C)  Promote  maximum  full-time  local  service. 

DBA  feels  that  any  bill  or  amendment  should  spell  out  very  clearly  to  the  federal 
agency  responsible  for  administering  the  Act,  that  any  community  which  can  eco- 
nomically support  a  local  radio  brratdcast  station,  agency  cannot  discriminate  by 
granting  them  only  piecemeal  facilities  which  are  forced  off  the  air  at  sunset  and 
permitted  to  broadcast  only  from  sunrise  to  sunset.  Would  the  Congress  dare  to  so 
regulate  our  Interstate  Highway  system  in  such  a  manner  so  as  to  force  our  small 
town  dtizens  off  these  highways  at  night  and  permit  them  to  use  them  only  during 
the  daytime,  while  lettingthe  big  city  folks  use  these  same  highways  both  day  and 
night?  This  is  what  the  FCC  is  doing  through  the  standards,  rules  and  regulations 
which  they  have  adopted  and  force  the  smaller  communities  to  stay  off  the  high- 
wavs  of  the  radio  airwaves  at  night. 

S.  622  protects  the  present  and  cu 
ely  cannot  support  S,  622  with 
«ptable  and  practical  ways  to  i 
channels  to  be  classifled  as  Class  IV  local  fulltime  channels  on  which  Daytin 
Stations  could  become  fulltime  stations. 

S.  €22  does  absolutely  "nothing"  to  solve  the  basic  problem  of  providing  fulltime 
"AM"  broadcast  service  for  46,000,000  of  our  U.S.  Citizens  who  now  are  denied  local 
"AH"  broadcast  service  after  sunset. 

Both  S.  611  and  S.  622  would  maintain  the  current  broad  mandate  to  the  FCC  to 
regulate  broadcasting  the  "public  interest,  convenience  and  necessity".  This  is  one 
t£  the  main  reasons  our  "AM"  broadcast  band  is  in  the  mess  it  is  in  today.  How  can 
we  be  proud  of  the  fact  that  over  half  of  our  "AM"  stetions  (2,300)  are  regulated  off 
the  air  at  sunset  and  46,000.000  of  our  citizens  left  without  local  "AM  broadcast 
service?  Millions  of  dollars  invested  in  broadcast  equipment  which  must  go  silent 
when  it  should  be  serving  people  with  local  broadcast  service. 

The  broad  public  interest  charge  by  the  Congress  to  the  FCC  has  permitted  this 
agency  to  regulate  2,300  "AM"  stetions  off  the  air  at  sunset  so  that  the  remaining 
2,215  fulltime  stations  can  continue  to  broadcast  with  less  competition.  Of  course, 
the  claim  is  made  that  interference  would  be  chaotic  and  that  God  created  the  radio 
wave  propogation  characteristics  when  he  created  the  Universe  so  nothing  can  be 
done  about  the  situation  .  .  .  but  God  did  not  write  the  rules  and  the 
regulations  .  .  .  God  did  not  classify  the  "AM"  radio  broadcast  channels  .  .  .  God 
did  not  say  there  shall  only  be  six  local  Class  IV  channels  and  there  shall  be  60 
Clear  channels  out  of  the  IC^  broadcast  channels. 

Survey  after  proves  that  our  populace  desires  local  radio  broadcast  service  and 
there  is  heavy  listening  percentages  to  most  of  the  local  daytime-only  stetions  which 
are  forced  to  dump  their  local  listeners  every  day  to  sunset.  As  radio  broadcasting 
developed  and  grew  over  the  years,  storting  in  1920,  the  larger  cities  and  markets 
with  greater  population  could  economically  support  stations  in  the  early  days  before 
the  smaller  markets  could  support  their  own  local  stations.  The  larger  cities  gobbled 
up  most  of  the  fulltime  frequencies  before  stetions  could  be  esteblished  in  the 
smaller  communities.  The  fact  that  the  agency  did  not  have  the  foresight  to  ade- 
quatl^  classify  and  assign  frequencies  is  no  reason  to  forever  continue  and  perpetu- 
ate this  discriminatory  system.  These  are  matters  which  Congress  should  rightfully 
be  concerned  about  and  must  amend  or  rewrite  laws  to  correct  such  inequities. 

Spectrum  fees:  DBA  is  concerned  about  the  fees  to  be  collected  from  broadcasters 
as  Spectrum  fees"  for  use  of  the  airwaves.  We  feel  that  broadcasters  pay  taxes, 
either  as  individually  or  as  corporations  and/or  both.  We  pay  heavily  into  the 
Federal  Treasury  in  the  form  of  Income  Taxes.  Broadcasters  do  not  deplete  the 
spectrum  by  using  it.  It  is  not  similar  to  cattle  grazing  on  Federal  land  because  the 
cattle  deplete  or  consume  the  grass.  Oil  companies  pay  for  taking  a  resource  from 
beneath  the  ground  as  the^  pump  out  the  oil  and  it  is  gone  forever.  Broadcasters  do 
Atnesped 
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One  would  be  to  consolidate  some  of  the  25  class  l-A  clear 
channels.  A  very  simple  breakdown  ia  suggested  in  one  of  the 
exhibits  in  my  paper.  The  engineering  detail  has  to  be  done. 

But  in  S.  622  you  have  foreclosed  that  as  a  solution  to  this 
massive  problem  with  46  million  people  and  2,300  stations. 

On  the  present  six  class  IV  local  channels,  there  are  1,010  local 
community  stations.  That's  ein  average  of  168  per  channel.  Now,  if 
we  have  14  more  class  IV  channels,  168  times  14, 1  believe,  is  2,352. 
Some  of  the  high-powered  daytimers  might  not  want  to  go  full 
time,  and  maybe  they  would  be  in  markets  where  their  higher 
power  would  be  more  important,  and  there  are  other  full-time 
stations.  But  I'm  sure  that  almost  all  of  those  1,500  would  be  most 
anxious  to  go  to  full  time  because  their  communities  have  no 
nighttime  AM  radio. 

So  the  section  in  Mr.  Goldwater's  bill,  S.  622,  would  forecloee  this 
possibility. 

One  o^er  possibility  is  the  9  kilohertz  plan.  The  9  kilohertz  plan 
would  be  the  reduction  in  channel  spacing  from  10  down  to  9.  You 
could  have  one  channel  at  each  end  of  the  band,  530  kilohertz  and 
1610.  And  then  in  exhibit  3  there  is  a  chart  which  shows  where  the 
present  frequencies  would  move  to. 

I  understand  that  in  WARC-79  the  9  kilohertz  plan  was  turned 
down  without  this  detailed  study.  I  asked  to  see  the  paperwork  and 
couldn't  find  any.  That  is  when  our  orgemization  got  biisy  and  came 
up  with  this  detailed  9  kilohertz  plan  so  people  could  study  it  and 
see  on  paper  what  it  really  amounted  to. 

So  there  is  the  plan,  the  chart.  For  instance,  530  kilohertz  would 
be  a  new  channel.  539  would  accommodate  those  who  are  now  on 
540 — those  are  full-time  stations — 548  would  accommodate  those  on 
550.  And  so  on  throughout  the  band.  And  it  shows  you  where  the 
new  cheinnels  would  be  available. 

And  under  this  plan,  no  present  full-time  station  would  have  to 
move  more  than  4  kilohertz,  and  that  is  a  very  small  percentage  of 
move,  and  it  would  be  very  easy  for  nondirectional  stations  to 
move.  And  studies  are  in  the  process  to  study  what  effect  it  will 
have  on  directional  stations. 

In  exhibit  3  it  shows  exactly  on  each  channel  how  many  full-time 
stations  would  have  to  move  how  far.  We  know  that  all  the  class 
IV  channels  are  nondirectional.  They  are  on  the  six  channels.  So 
there  are  1,010  of  those.  You  take  that  away  from  the  2,215  full 
time  and  you  only  have  1,205  full-time  stations.  We  don't  know  for 
sure  how  many  of  those  are  directional-antenna  systoms. 

But  I  have  a  letter  from  Harris  Co.  of  Quincy,  111.,  that  says  that 
the  cost  of  moving— this  is  from  Mr.  D.  F.  Masse,  vice  president, 
engineering  and  product  management: 

Deab  Mr.  Livbsav:  Regarding  your  question  concerning  coat  tx)  move  tranHmitt«r 
or  DA  system  up  to  4  kHz,  we  feel  cost  will  be  quite  small. 

The  transmitter  frequency  can  be  changed  through  a  crystal  change  (nominally 
$50  cost)  and  retuning.  An  antenna  network  and  phaeor  of  quality  desigo  ne«d  only 
be  retuned  unless,  of  course,  a  component  was  at  the  limit  of  its  adjustment  range- 
In  this  case,  the  component  (inductor  or  vacuum  capacitor)  would  be  changed  to  the 
next  higher  value. 

Actual  cost  of  tune-up  could  best  be  answered  by  a  consultant  but  would  be 
around  jl.OOO  (assuming  a  1250  per  day  rat«)  for  a  small  phased  array. 
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This  is  from  the  Harris  Co.  which  designs  pheisors  and  sells  them 
to  the  industry. 

So  we  are  not  talking  about  something  that  is  astronomical. 

I  saw  some  figures  that  said  it  would  cost  $1,000  for  a  nondirec- 
tional  station  to  change  frequency  up  to  4  kilohertz  and  $10,000 
would  be  an  average  for  a  directional  one.  As  I  say,  tests  are  going 
to  be  made  very  soon  on  different  directional  systems  to  see  what 
happens  when  you  change  the  transmitter  frequency  1,  2,  3,  and  4 
kilohertz. 

The  actual  number  of  stations,  not  counting  those  on  old  chan- 
nels— 110  of  the  1,205  would  not  have  to  move  their  frequency  at 
all.  There  would  be  no  change  in  their  antenna  system  or  anything; 
330  would  only  have  to  move  1  kilohertz;  251  would  move  2  kilo- 
hertz; 266  would  move  3;  and  265  would  move  4  kilohertz. 

And  these  are  facts  which,  if  you  study  the  allocations  and 
assignments  as  we  have  now,  would  reveal  this  information.  It 
needs  in-depth  study,  and  now  the  FCC  is  pausing  and  not  respond- 
ing properly  and  expeditiously  to  the  NTIA  petition  for  rulemaking 
on  this  very  issue.  Many  of  those  who  would  like  to  keep  the  status 
quo  and  prolong  the  solution  to  the  problem  would  like  to  have  a 
study  committee  which  could  stretch  it  out  5  more  years. 

The  studies  can  be  done,  and  the  rulemaking,  and  we  can  get  to 
the  bottom  of  this,  because  it's  very  important. 

I  understand  next  year  there  is  going  to  be  a  meeting  with  South 
American  countries — and  this  doesn't  happen  every  year — and  we 
need  an  answer  to  where  we  stand  in  the  United  States  on  9 
kilohertz  before  we  go  into  that  conference  next  year.  We  think  it's 
very  important.  9  kilohertz  is  a  solution  to  the  problem. 

Trie  other  problem,  of  course — our  organization  is  vehemently 
oppt^ed  to  as  an  immediate  solution  to  this  problem,  that  is,  to 
extend  the  band  up  to  1860  kilohertz.  We  know  it  will  take  15  to  20 
years  to  make  that  a  viable  solution  because  it  takes  time  to  get 
automobile  radios — if  you  passed  a  law  saying  all  radios  have  to 
reach  up  to  1860  kilohertz,  we  think  it  will  take  15  to  20  years  for  a 
station  up  there  to  become  competitive  with  the  stations  that  can 
be  tuned  in  on  the  present  radios.  And  that  is  not  an  immediate 
solution  to  the  problem.  It  is  another  move  to  prolong  the  solution 
to  this  very  important  problem. 

Thank  you. 

Senator  Hollings.  Thank  you.  Your  complete  statement  will  be 
made  a  part  of  the  record. 

[The  statement  follows:] 


I 
I 


The  Daytime  Broadcasters  Association  (DBA)  is  an  organization  first  formed  in 
1964.  It  represents  the  interests  of  2,300  standard  "ANf"  broadcast  band  radio 
stations  licensed  by  the  Federal  Comnsunications  Commission  (FCCi  to  operate  only 
from  early  morning  to  sunset  daily.  (Not   permitted  to  broadcast  at  night,  after 

DBA  welcomes  this  opportunity  to  comment  on  S.  611  and  S.  622  and  to  express 
our  views  on  the  provisions  in  these  bills,  DBA  is  concerned  about  some  sections  in 
these  bills  and  how  they  will  affect  daytime  radio  stations  if  passed  in  this  form  and 
become  amendments  to  the  CommunicationE  Act. 

The  present  Communications  Act  of  1934  has  served  the  nation  for  the  past  45 
years.  Under  its  administration  by  the  FCC,  a  series  of  discriminatory  rules,  regula- 
tions and  practices  have  developed  which  have  served  the  public  interest  of  some  of 
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our  citizens  very  well  but  have  severely  discriminatad  aeainBt  some  46,000,000  of 
our  citizens  by  denying  them  any  local  "AM"  radio  broadcast  service  after  Bunset. 
We  do  not  believe  this  was  the  intent  of  the  Congress  when  they  originally  pnnnrid 
the  Communicatione  Act  of  1934.  These  46,000,000  U.S.  citizens  live  in  or  near  some 
1,500  separate  communities  where  their  local  "AM"  radio  broadcast  service  is  more 
imnortant  today  than  ever  before  because  many  of  these  small  markets  do  not  have 
a  daily  local  newspaper.  These  residents  are  almost  totally  dependent  upon  their 
local  radio  stations  for  daily  information  about  their  community.  Our  DBA  n 


shows  there  are  1,498  communities  or  markets  which  are  served  locally,  only  by  a 


daytime  station  in  "AM"  radio,  713  of  these  communities  do  not  have  a  local  "1 

service. 
Following  the  passage  of  the  Communications  Act  of  1934,  the  POC  clasn^ed  the 

"AM"  broadcast  band  channels  from  540  to  1600  kHz  in  this  manner: 

Clear  channels  (25  U.S.  class  1-A  clear  channels,  20  U.S.  class  1-B 
clear  channels,  7  Canadian  clear  channels,  7  Mexican  clear  channels, 
1  Bahamian  clear  channel) 60 


Total,  aU  channels  from  540  to  1600  kHz.... 


The  sis  <6]  local  Class  IV  fuUtime  channels  now  accommodat«  1010  "AM"  stations. 
operating  with  1,000  watts  day  and  250  watts  night.  In  Januaiy  1946,  at  the  end  of 
World  War  II,  there  were  only  53  daytime  stations  licensed  in  the  U.SJV.  (See 
Exhibit-1  for  the  growth  of  afl  "AM"  stations  and  daytime-only  stations  in  the 
USA.  since  1920).  Now,  forty  years  later,  we  have  a  total  of  4,600  ^'AH"  stations  on 
the  air  and  over  half  of  them  are  reflated  off  the  air  at  sunset. 

Most  of  the  present  daytime  stations  searched  the  band  for  a  fiilltime  frequency 
when  they  were  planning  their  facilities.  Failing  to  find  a  fuUtime  frequency,  they 
had  to  be  satisfied  with  a  daytime-only  facilitv  or  the  community  would  not  be  able 
to  get  a  local  "AM"  broadcast  service  at  all.  So,  it  is  obvious  that  tJiere  should  have 
been  20  local  Class  IV  channels  instead  of  fust  six.  A  re^laaeiBcation  of  the  "AH" 
broadcast  band  is  long  overdue.  We  must  lind  12  or  14  additional  channels  to  be 
classified  similar  to  the  present  Class  IV  local  fulltime  channels  and  then  give  the 
daytime-only  stations  an  opportunity  to  move  to  these  fulltime  channels  and  serve 
their  respective  communities  both  day  and  night.  The  FCC  must  cease  to  grant  such 
piecemeal  facilities,  especially  to  communities  which  have  no  other  local  fulltime 

AM"  service. 

Now  can  the  additional  12  or  14  "AM"  channels  be  found?  So  far,  we  know  <tf 
three  ways  that  it  can  be  done.  Exhibit — 2,  in  a  most  simple  and  abbreviated  form, 
indicates  just  how  some  of  our  25  Class  l-A  Clear  channesl  can  be  consolidated  or 
reassigned  in  such  a  manner  bo  as  to  have  two.  three  or  four  share  the  some 
channels,  thus  freeing  15  channels  to  be  reassigned  as  local  Class  IV  fiilltinte 
channels,  on  which  all  the  daytime  stations  could  be  assigned  as  fuUtime  stations. 
Our  present  six  class  IV  local  channels  accommodate  an  average  of  168  stations  per 
channel.  On  this  basis  2352  stations  could  operate  ftilitime  on  the  14  new  clsdis  IV 
channels. 

Another  way  to  find  14  additional  channels  would  be  to  expand  the  "AH"  band 
only  10  kHz  on  each  end.  making  it  530  to  1610  kHz  instead  of  the  preeent  540  to 
1600kHz.  Chang  the  separation  between  channels  to  nine  (9)  kHz  mstead  of  the 
present  10  kHz,  This  would  create  15  additional  new  "AM"  broadcast  channels  and 
cause  very  little  harm  to  the  service  areas  of  the  respective  stations  which  are 
already  operating  fulltime.  This  Nine  KHz  separation  plan  is  covered  in  consider- 
able detail  in  Exhibit — 3  which  was  prepared  for  an  article  in  the  April  issue  of 
Broadcast  Communications  Magazine. 

A  third  way  to  find  several  additional  "AM"  broadcast  channels  is  to  extend  the 
band  up  to  1860  kHz  as  is  proposed  by  our  U.S.  WARC-70  Delegation  for  the  World 
Conference  in  Geneva,  Switzerland  later  this  year.  This  is  definitely  not  an  imnMdi- 
ate  solution  to  the  problem  because  it  will  take  15  t«  20  years  for  enough  "AH" 
radios  to  reach  the  nome  and  the  automobiles  to  make  it  an  effective  masa  media. 

These  are  the  three  most  practical  and  workable  solutions  to  the  problem,  how- 
ever, the  third  one  outlined  above  puts  the  solution  too  far  into  the  future.  Tbe 
problem  must  be  solved  sooner,  therefore  either  one  or  a  combination  of  both 
solutions  one  and  two  must  be  implemented  at  the  earliest  poesibte  date. 

Only  the  United  States  Congress  can  stop  this  discriminatory  practice  being 
administered  by  the  federal  agency  which  the  U.S,  Congress  created  many  yean 
ago.  This  agency  has  made  "S^nd  Class  Citizens"  of  some  46^000,000  of  our  people, 


ago.  mis  agency  luui  luuuc     cwi^uiju  \^jai»  \.iijivLia     ui  mituc  tu^vw,vvu  ui  vue  pwine, 

BO  far  as  local  "AM"  radio  broadcast  service  is  concerned.  Todays  problam  IxmIb 
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down  to  one  fact  *  *  *  six  class  IV  local  fulttime  channels  were  not  enough.  The 
¥XX  has  assigned  1010  of  our  4500  "AM"  stations  to  these  six  channels.  Therefore, 
5.6  percent  of  the  107  channels  is  accommodating  22.3  percent  of  all  "AM"stationB. 

S.  611:  Title  m— "Broadcasting",  pages  99  thru  115.  This  seta  up  a  Spectrum 
Conunission  of  fifteen  (15)  pei«ons  to  carry  out  certain  functions  and  duties  and 
then  disband.  Our  Daytimes  are  vitally  interested  in  what  they  might  do  in  carrying 
out  the  functions  suggested  in  Section  503.  especially  (3)  (a),  (A).  (B)  and  (C)  which 
reads  as  follows: 

(3Xa)  In  addition,  with  respect  to  broadcasting  services,  the  Spectrum  Commission 
shall  identify  and  study  ways  to — 

(A)  Promote  diversity  and  multiplicity  of  broadcast  signals  available  to  the  public; 

(B)  Promote  minority  ownership  interests  in  broadcasting;  and 
(O  Promote  maximum  full-time  local  service. 

DBA  feels  that  any  bill  or  amendment  should  spell  out  very  clearly  to  the  federal 
agency  responsible  for  administering  the  Act,  that  any  community  which  can  eco- 
nomically support  a  local  radio  broadcast  station,  agency  cannot  discriminate  by 
granting  them  only  piecemeal  facilities  which  are  forced  off  the  air  at  sunset  and 
permitt«d  to  broadcast  only  from  sunrise  to  sunset.  Would  the  Congress  dare  to  bo 
regulate  our  Interstate  Highway  system  in  such  a  manner  so  as  to  force  our  small 
town  citizens  off  these  highways  at  night  and  permit  them  to  use  them  only  during 
the  daytime,  while  letting  the  big  city  folks  use  these  same  highways  both  day  and 
night?  This  is  what  the  FCC  is  doing  through  the  standards,  rules  and  regulations 
which  they  have  adopted  and  force  the  smaller  communities  to  stay  off  the  high- 
ways of  the  radio  airwaves  at  night. 

S.  622  protects  the  present  and  current  status  of  the  clear  channels.  DBA  abso- 
lutely cannot  support  S.  622  with  this  provision  in  it  since  it  is  one  of  the  two 
acceptable  and  practical  ways  to  provide  the  much  needed  additional  14  "AM" 
chaiinels  to  be  classified  as  Class  IV  local  fulltime  channels  on  which  Daytime 
stations  could  become  fulltime  stations. 

S.  6^  does  abeolutely  "nothing"  to  solve  the  basic  problem  of  providing  fulltime 
"AM"  broadcast  service  for  46,000,000  of  our  U.S.  Citizens  who  now  are  denied  local 
"AM"  broadcast  service  after  sunset. 

Both  S.  611  and  S.  622  would  maintain  the  current  broad  mandate  to  the  FCC  to 
regulate  broadcasting  the  "public  interest,  convenience  and  necessity".  This  is  one 
of  the  main  reasons  our  "AM"  broadcast  band  is  in  the  mess  it  is  in  today.  How  can 
we  be  proud  of  the  fact  that  over  half  of  our  "AM"  stations  (2,300)  are  r^fulated  off 
the  air  at  sunset  and  46,000,000  of  our  citizens  left  without  local  "AM"  broadcast 
service?  Millions  of  dollars  invested  in  broadcast  equipment  which  must  go  silent 
when  it  should  be  serving  people  with  local  broadcast  service. 

The  broad  public  interest  cnarge  by  the  Congress  to  the  FCC  has  permitted  this 
agency  to  regulate  2,300  "AM"  stations  off  the  air  at  sunset  ao  that  the  remaining 
2,215  fulltime  stations  can  continue  to  broadcast  with  less  competition.  Of  course, 
the  claim  is  made  that  interference  would  be  chaotic  and  that  God  created  the  radio 
wave  propt^ation  characteristics  when  he  created  the  Universe  so  nothing  can  be 
done  about  the  situation  ,  .  .  but  God  did  not  write  the  rules  and  the 
regulations  ,  .  .  God  did  not  classify  the  "AM"  radio  broadcast  channels  .  .  .  God 
did  not  say  there  shall  only  be  six  local  Class  IV  channels  and  there  shall  be  60 
Clear  channels  out  of  the  11/7  broadcast  channels. 

Survey  after  proves  that  our  populace  desires  local  radio  broadcast  service  and 
there  is  heavy  listening  percentages  to  most  of  the  local  daytime-only  stations  which 
are  forced  to  dump  their  local  listeners  every  day  to  sunset.  As  radio  broadcasting 
developed  and  grew  over  the  years,  starting  in  1920,  the  larger  cities  and  markets 
with  greater  population  could  economically  support  stations  in  the  early  days  before 
the  smaller  markets  could  support  their  own  local  stations.  The  larger  cities  gobbled 
up  most  of  the  fulltime  frequencies  before  stations  could  be  established  in  the 
smaller  communities.  The  fact  that  the  agency  did  not  have  the  foresight  to  ade- 
quatle^  clas^iy  and  assign  frequencies  is  no  reason  to  forever  continue  and  perpetu- 
ate this  discriminatory  system.  These  are  matters  which  Congress  should  rightfully 
be  concerned  about  and  must  amend  or  rewrite  laws  to  correct  such  inequities. 

Spectrum  fees:  DBA  is  concerned  about  the  fees  to  be  collected  from  broadcasters 
as  Spectrum  fees"  for  use  of  the  airwaves.  We  feel  that  broadcasters  pay  taxes, 
either  as  individually  or  as  corporations  and/or  both.  We  pay  heavily  into  the 
Federal  Treasury  in  the  form  of  Income  Taxes.  Broadcasters  do  not  deplete  the 
spectrum  by  using  it.  It  is  not  similar  to  cattle  grazing  on  Federal  land  because  the 
catUe  deplete  or  consume  the  grass.  Oil  companies  pay  for  taking  a  resource  from 
beneath  the  ground  as  they  pump  out  the  oil  and  it  is  gone  forever.  Broadcasters  do 
no  hvin  to  the  spectrum  Uiey  use  to  serve  the  public. 
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ENOINEERING   AND  TICHNICAL   ASPECTS 

"Interference"  is  probably  one  of  the  most  misused  and  least  underetood  words  in 
our  technical  vocabularytoday.  Most  engineers  consider  it  a  matter  of  "black  and 
white"  baaed  upon  the  FCC  rule  book  which,  on  certain  classes  of  "AM"  channels, 
says,  a  0.5  mv/m  daytime  groundwave  signal  contour  diall  be  the  interferenc«-^«e 
contour  if  other  signals  on  the  same  channel  are  1/20  (.025  mv/tn)  as  atong  as  the 
desired  signal.  In  the  case  of  Clear  channels  the  FCC  standards  have  protected  the 
Clasa  I  stations  to  their  0.1  mv/m  daytime  groiudwave  contour  and  1/20  of  that  is 
only  .005  mv/m.  (This  low  level  .005  mv/m  signal  is  hardly  readable  on  even  the 
most  expensive  of  field  strength  meters  due  to  atmospheric  noises  which  ai«  unre- 
lated to  other  man-made  transmitted  signals.) 

The  basic  FCC  standards  have  changed  very  little  since  first  adopted  45  years  ago, 
even  though  only  600  "AM"  stations  were  serving  tiie  entire  United  States  and 
there  were  no  "FM"  and  no  "TV"  stations.  As  radio  networks  developed  thwe  was 
no  longer  the  crying  need  to  tune  in  distant  stations,  hundreds  of  miles  away,  "nwae 
programs  could  be  heard  much  better  by  people  when  they  tune  in  their  local 
network  affiliate  station.  The  proliferation  of  more  and  more  statitms  over  the  past 
45  years  has  been  brought  about  by  the  growing  desire  on  the  part  of  the  population 
for  more  and  more  local  broadcast  outlets.  Survey  after  survey  now  show  that  the 
most  intense  listening  is  to  local  stetlons.  Today,  the  listener  will  not  tolerate  a 
distant,  fading,  skipping  skywave  which  is  only  giving  them  a  0.5  mv/m  signal  50 
percent  of  the  time  and  may  even  be  inaudible  the  other  50  percent  of  the  time.  TTie 
present  FCC  standards  calls  this  a  satisfactory  secondary  skywave.  There  are  now 
4,500  "AM"  stations  on  the  air  with  half  of  them  operating  fuUtime  end  the 
remaining  half  forced  off  the  air  at  sunset.  46,000,000  of  our  citizens  depend  upon 
1,500  daytime-only  stations  for  their  local  "AM"  radio  service.  The  remainder  of  tlte 
davtime  stations  are  located  in  markets  which  have  other  fulltime  stations. 

Many  in  government  and  in  the  broadcast  industry  believe  that  these  standards 
(apparently  cast  in  conccrte)  have  served  to  continue  and  protect  a  "status  quo" 
ratner  than  to  administer  the  "AM"  radio  spectrum  space  to  the  service  of  the 
people  who  have  most  adequately  demonstrated  their  desire  for  lot^  "AM"  broad- 
cast service. 

There  are  only  about  2215  fulltime  sUtions  in  the  USA  and  1010  of  these  are 
assigned  to  the  six  Class  IV  local  fulltime  channels  (1230,  1240,  1340.  1400,  1450  and 
U90  kHz),  leaving  1206  fulltime  "AM"  station  operating  on  all  the  other  101 
channels. 

It  is  obvious  that  the  real  prc^lem  is  that  we  only  have  6  Class  IV  local  fulltime 
channels  instead  of  twenty  (20).  Then  the  solution  te  the  problem  is  to  come  up  with 
14  more  clasa  IV  "AM"  broadcast  channels.  We  now  have  an  average  of  168  ftUltime 
stations  operating  on  each  of  the  present  Class  IV  channels.  By  re-assigning  the 
present  daytime  stations  to  14  new  Class  IV  channels,  we  find  by  simple  arithmetic 
that  !4x  168  =  2352  which  is  more  than  enough  to  accommodate  all  existing  daytime 
stations  with  a  couple  hundred  left  over  for  assignment  to  minorities.  We  don't 
know  how  many  dajtime  stations  with  5  Kw  or  more,  may  prefer  to  remain  on  their 
present  channel  assignement.  They  should  have  this  choice,  especially  if  they  are 
located  in  a  market  which  has  other  fulltime  "AM"  stations. 

SOUB  POeSIBLS  SOLimONS— nNOlNG  14  NBW  CHANNEU 

(1)  The  NAB  proposal  to  extend  the  "AM"  broadcast  band  above  1605  kHz  where 
present  daytime  stations  could  be  moved  off  the  present  radio  receiver  dials  and 
operate  fiilltime.  This  is  unacceptable  because  it  will  take  too  many  years  (eetimat' 
ed  at  15  yrs.)  for  this  upper  portion  of  the  band  Id  become  a  viable  media  of  mass 
communications. 

(2)  Skywave  is  much  more  active  and  more  reliable  at  the  upper  broadcast 
frequencies.  Therefore,  it  would  make  good  sense  to  move  14  of  the  present  Qaas  I- 
A  Clear  channels  up  above  16(K)  kHz.  This  would  free  14  channels  in  the  present 
broadcast  band  which  could  be  re-classified  as  Class  IV  channels  on  which  approxi- 
mately 168  local  fulltime  stations  could  be  assigned  to  each.  (Note  that  where  one 
big  50  Kw  Clear  channel  stetion  is  the  only  station  on  it  at  night,  168  local  stations 
would  be  using  the  same  spectrum  space.) 

(3)  Fourteen  additional  Class  IV  channels  can  be  created  by  a  "Consolidation  of 
Clear  channels".  This  can  be  done  by  breaking  down  the  present  Clear  channels  t^ 
assigning  two  or  three  of  the  50-kw  stations  to  share  one  clear  channel,  similar  to 
the  present  Class  1-B  Clear  channel  assignments.  All  the  present  25  Class  1-A 
Clears  could  be  assigned  to  11  of  the  26  clear  channels,  thus  freeing  14  "AM" 
channels  for  re-classincation  as  Class  IV  fulltime  channels. 
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<4)  Hw  DBA  Nine  kHz  Plan  seems  to  be  the  most  acceptable  plan  thus  far 
pnqmoed  because  oT  the  many  advantages  as  compared  to  the  few  disadvantages. 

(a)  Fourteen  (14)  additional  new  channels  would  he  created  by  merely  expending 
.t_  <..•■»  |)jp0jQ3(t  band  only  one  channel  on  each  end  of  the  present 


the  praaont 
"ABTband, 


d  of  the  present  10  kHz  separation.  All  the  wo^  has  been  operating  with 
and  9  kHz  aemration  for  many  yeais  .  .  .  Only  North  end  South  Amenca  have 
■t^ed  with  10  kHz  spuming.  It  will  work  ■     "     ■      "■■■■".■        ■  -,     .. 


R^on  n  which  is  North  and  South 
proven  in  Regions  I  and  HI. 
will  receive  and  accommodate  thiB  small 


nth  10  kHz  spacing.  It  will  wo 
L  It  has  alreaay  been  tasted  and 

Ot)  Host  all  present  "AM" 
BDNuiaion  of  the  "AM"  band. 

(c)  TIm  prosrat  Class  1-A,  I-B,  Foreign  clear  channels  and  the  R^onal  Class  til 
' 's  could  be  vacated  by  most  daytime  stations.  This  would  clean  up  all  these 


(d)  The  maximum  that  any  fulltime  present 

its  position  on  the  "AM"  dial,  is  just  4  kHz.  The  DBA  Nine  kHz  Plan  would  have 
the  following  effect  on  Ailltime  stations  in  the  USA. 


It  is  noted  that  282  fiilltime  stations  will  remain  on  their  present  channels  and 
will  definite^  not  need  to  make  any  change,  whatsoever.  A  total  of  onlv  275  present 
ftilltims  stations  would  be  raquired  to  make  the  maximum  move  of  4  kHz. 

Tbe  frequency  chart  shown  as  a  part  of  this  article  makes  the  DBA  Nine  kHz 
Sraaratica  Plan  simple  and  easy  to  under«tand.  One  column  shows  the  present  10 
klu  diannels  and  the  other  shows  the  Nine  kHz  channels. 
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MuCT  "Davtimbrs"  Forever  Sign-Oft  at  Sunset? 
(By  Ray  Ldvesay) 

Most  "Fulltimere"  say  Yes.  .  .  .  Moat  "Daytimera"  say  no!  There  are  107  broad- 
cast channels  in  the  "AM"  broadcast  band  from  540  to  l.GOO  kHz  and  there  has 
been  a  continuing  hassle  as  to  their  classification  and  allocation  for  the  past  half 
century.  This  has  been  the  responsibility  for  the  Federal  CommunicationB  Commis- 
aion  <PCC>  in  Washington,  D.C,  The  FCC  adopted  Standards,  Rules  and  Regulations 
with  which  they  granted  frequencies  and  powers  to  various  cities  and  communities 
throughout  the  United  States.  With  the  prompting  of  broadcasters  back  in  the 
1930e,  the  FCC  decided  they  would  classify  the  107  "AM"  channels  as  follows;  60  as 
Clear  Channels,  41  as  R^ional  channels  and  only  G  as  Local  channels.  They  never 
dreamed  that  40  years  later  there  would  be  4,500  "AM"  stations  serving  the  nation. 

In  January  1946,  right  after  World  War  II,  there  were  only  53  stations  which 
were  required  lo  sign-off  at  sunset  while  some  900  remaining  stations  were  operat' 
ing  fuUtime,  Remember,  in  1946  there  were  no  "FM"  and  no  "TV"  stations. 

Right  after  the  war.  more  and  more  communities  wanted  their  own  local  broad- 
cast facility.  Applications  started  rolling  in  at  the  FCC.  Most  of  the  applicants, 
especially  in  the  smaller  communities,  wanted  fulltime  and  their  engineers  searched 
for  one  of  the  six  local  Class  IV  fulltime  channels  but  found  all  six  taken  too  close 
to  squeeze  in  another.  The  applicant  then  had  no  choice  but  to  accept  a  daytime- 
only  grant.  This  process  was  repeated  in  hundreds  of  communities  until  now  there 
are  almost  2,300  "AM"  stations  which  have  to  sign-off  at  sunset.  1,500  of  these 
daytime  stations  are  in  communities  which  have  no  local  "AM"  broadcast  service  at 
night.  These  1,500  stations  serve  a  total  of  more  than  46,000,000  people  living  in 
their  areas.  This  is  one-fifth  of  our  U.S.  population.  These  people  are  being  discrimi- 
natad  against  by  their  own  Federal  government.  Many  broadcasters  believe  that 
any  community  that  can  economically  support  a  local  station  should  be  treated 
equally  as  considerate  as  their  city  cousins.  Federal  government  would  not  dare  tell 
small  town  residents  that  they  cannot  use  our  four-lane  federal  highways  at  night 
.  .  .  but  the  FCC  is  not  permitting  them  to  use  the  radio  spectrum  highways  after 
sunset  for  local  broadcast  service. 

Localism  has  long  been  accepted  as  a  desirable  objective  as  they  primary  purpose 
of  broadcasting  in  the  public  interest,  convenience  and  necessity.  Local  fulltime 
"AM"  broadcast  service  is  more  vital  to  these  communities  because  many  are  not 
served  locally  by  a  daily  newspaper  or  any  other  broadcast  service  that  gives 
detailed  local  news  and  events  such  as  play-by-play  sporting  events  of  the  local 
schools,  detailed  weather  conditions  and  etc. 

NAB    resolution   OF  JANUARY    19,    19T9,   AT   UAUI,   HAWAII 

NAB  is  to  be  commended  for  the  passage  of  this  resolution  to  provide  all  broad- 
cast stations  (present  and  future)  with  fulltime  set  service  and  urges  conversion  of 
existing  daytime  AM  stations  into  unlimited  time  facilities.  We  look  forward  to 
NAB's  construction  implementation  and  actions  toward  its  realization.  If  anyone 
can  come  up  with  a  better  plan  than  the  presently  proposed  DBA  Nine  kHz  Plan  to 
accomplish  the  goal  set  forth  in  the  resolution,  we  will  be  most  happy  Id  see  it  and 
consider  it  along  with  any  other  plan  that  anyone  can  produce. 

Everyone  is  aware  of  the  NAB  support  in  extending  the  "AM"  band  from  635- 
1.605  to  535-1,805  kHz  and  we  note  that  some  publications  have  credited  NAB  as 
the  originator  of  the  idea  of  so  extending  the  "AM"  band  as  the  solution  to 
additional  channels  in  "AM"  broadcasting.  We  also  know  that  many  daytime-only 
stations  [several  are  or  were  members  of  NAB)  strongly  protested  and  refused  to 
support  this  NAB  proposal  as  a  solution  to  getting  fulltime  for  daytime  stations. 
Apparenatly  this  fell  on  deft  ears  at  the  NAB  because  the  NAB  continued  with  its 
influence  to  get  the  FCC  to  adopt  such  a  position  in  WARC-79.  Many  of  us  think 
that  it  is  15  years  down  the  road  before  enough  radio  receivers  would  be  in 
circulation  to  make  the  extended  portion  of  the  band  [1,605  to  1,805  kHz)  a  worth- 
while and  profitable  venture  as  a  medium  of  mass  communications.  Daytime  sta- 
tions refuse  to  be  moved  above  1,605  kHz  where  99  percent  of  the  home  and  auto 
radios  today  cannot  tune  them  in,  as  a  solution  to  the  problem  of  fmding  some  14 
additional  AM"  broadcast  channels,  to  be  classified  as  Class  IV  local  channels  on 
which  the  present  daytime-only  stations  could  move  and  operate  fulltime  to  more 
adequately  serve  their  listeners.  The  FCC  should  then  cease  to  grant  daytime  only 
stations  ...  no  community  deserves  such  a  poor  piecemeal  broadcast  service  .  .  . 
tiuiB  stop  the  discrimination. 
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BNOtNEERING   AND  TECHNICAL  A8PBCTS 

"Interference"  is  probably  one  of  the  meet  misused  and  least  understood  words  in 
our  technical  vocabularytoday.  Moat  engineeTs  consider  it  a  matter  of  "black  and 
whit«"  based  upon  the  FCC  rule  book  which,  on  certain  classes  of  "AM"  channels, 
says,  a  0.5  mv/m  daytime  groundwave  signal  contour  shall  be  the  interference-free 
contour  if  other  signals  on  the  same  channel  are  1/20  (.026  mv/m)  as  Mong  M  the 
desired  signal.  In  the  case  of  Clear  channels  the  FCC  standards  have  protected  the 
Class  I  stations  to  their  0.1  mv/m  daytime  groundwave  contour  and  1/20  of  that  is 
only  .005  mv/m.  (This  low  level  .005  mv/m  signal  is  hardly  readable  on  even  the 
most  expensive  of  field  strength  meters  due  to  atmoapheric  noites  which  are  unre- 
lated to  other  man-made  transmitted  signals.) 
The  basic  FCC  standards  have  changaj  very  I 

even  though  only  600  "AM"  stations  were  se.    ..^     ...    

there  were  no  "FM"  and  no  "TV"  stations.  Aa  radio  networks  devel<q>ed  then  waa 
no  longer  the  crying  need  to  tune  in  distant  stations,  hundreds  of  miles  away.  llMse 
programs  could  be  heard  much  better  by  people  when  they  tune  in  their  local 
network  affiliate  station.  The  proliferation  of  more  and  more  stations  over  the  past 
45  years  has  been  brought  about  by  the  growing  desire  on  the  part  of  the  population 
for  more  and  more  local  broadcast  outlets.  Survey  after  survey  now  show  that  the 
most  intense  listening  is  to  local  stations.  Today,  the  listener  will  not  tolerate  a 
distant,  fading,  skipping  skywave  which  is  only  giving  them  a  0.5  mv/m  signal  50 
percent  of  the  time  and  may  even  be  inaudible  the  other  50  percent  of  the  time.  The 
present  FCC  standards  calls  this  a  satisfactory  secondary  skj^ave.  There  are  now 
4,500  "AM"  stations  on  the  air  with  half  of  them  operatinjj!  fiitltime  and  the 
remaining  half  forced  off  the  air  at  sunset.  46,000,000  of  our  citisens  depend  upon 
1,500  daytime-only  stations  for  their  local  "AM"  radio  service.  The  remainder  of  the 
daytime  stations  are  located  in  markets  which  have  other  fiilltime  stations. 

Many  in  government  and  in  the  broadcast  industry  believe  that  these  standards 
(apparently  cast  In  concerte)  have  served  to  continue  and  protect  a  "status  quo" 
rather  than  to  administer  the  "AM"  radio  spectrum  space  to  the  service  of  the 
people  who  have  most  adequately  demonstrated  their  desire  for  local  "AH"  broad- 
There  are  only  about  2215  fulltime  stations  in  the  USA  and  1010  of  theee  are 
assigned  to  the  six  Class  IV  local  fulltime  channels  (1230,  1240,  1340,  1400, 1450  and 
1490  kHz),  leaving  1205  fulltime  "AM"  station  operating  on  all  the  other  101 
channels. 

It  is  obvious  that  the  real  problem  is  that  we  only  have  6  Class  IV  local  fiilltime 
channels  instead  of  twenty  (20).  Then  the  solution  to  the  problem  is  to  come  up  with 
14  more  class  IV  "AM"  broadcast  channels.  We  now  have  an  average  of  168  fulltime 
stations  operating  on  each  of  the  present  das  IV  channels.  By  re-aseigning  the 
present  daytime  stations  to  14  new  Class  IV  channels,  we  And  by  simple  arithmetic 
that  14x168=2352  which  is  more  than  enough  to  accommodate  all  existing  daytime 
stations  with  a  couple  hundred  left  over  for  assignment  to  minorities.  We  don't 
know  how  many  daytime  stations  with  5  Kw  or  more,  may  prefer  to  remain  on  their 

[iresent  channel  assignement.  They  should  have  this  choice,  especially  if  they  are 
ocated  in  a  market  which  has  other  fulltime  "AM"  stations. 


aoME  POSSIBLE  soumONB— FiNniNG  i4  nbw  channbi^ 

(1)  The  NAB  proposal  ta  extend  the  "AM"  broadcast  band  above  1605  kHi  where 
present  daytime  stations  could  be  moved  off  the  present  radio  receiver  dials  and 
operate  fulltime.  This  is  unacceptable  because  it  will  take  too  many  years  (estimat- 
ed at  15  yrs.)  for  this  upper  portion  of  the  band  to  become  a  viable  media  of  mass 
communications . 

(2)  Skywave  is  much  more  active  and  more  reliable  at  the  upper  broadcast 
frequencies.  Therefore,  it  would  make  good  sense  to  move  14  of  the  present  Clan  1~ 
A  Clear  channels  up  above  1600  kHz.  This  would  free  14  channels  in  the  present 
broadcast  band  which  could  be  re-classified  as  Gass  IV  channels  on  which  approxi- 
mately 168  local  fulltime  stations  could  be  assi^ed  to  each.  (Note  that  where  o" " 
big  50  Kw  Clear  channel  station  is  the  only  station  on  it  at  night,  168  local  s*-"- 
would  be  using  the  same  spectrum  space.) 

(3)  Fourteen  additional  Class  IV  channels  can  be  created  by  a  "C^onsolidation  ot 
Clear  channels".  This  can  be  done  by  breaking  down  the  present  Clear  channels  by 
assigning  two  or  three  of  the  50-kw  stations  to  share  one  clear  channel,  similar  to 


the  present  Class  1-B  Clear  channel  assignments.  All  the  present  25  Clasa  1-A 
Clears  could  be  assigned  U  11  of  the  25  clear  channels,  tbus  Seeing  14  "*"" 
channels  for  re-clasauicatton  aa  Class  IV  fulltime  channels. 
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Channel  atstions  opar 

Actually 
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f  service.   T 

t  nidnight  in 

pprodnately 
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<e>  Ilie  greatest  disadvantage  and  inconvenience  is  to  the  daytun»only  stations 
because  their  anignments  would  have  to  be  re-engineered  for  assignment  to  the  14 
additional  new  channels  which  must  be  classified  as  Class  IV  fulltime  channels 
similar  to  the  present  six  Class  IV  fulltime  channels.  The  daytim»«nly  stations 
should  have  a  reasonable  period  of  time  such  as  three  to  five  years  to  move  to  one  of 
the  new  Class  IV  channels.  Some  daytime-only  stations  with  5  Kw  or  more  in  metro 
areas  may  prefer  and  have  an  opportunity  to  remaio  as  daytime-only  and  continue 
to  operate  with  their  higher  power  than  is  permitted  on  the  Fulltime  Class  IV 
channels.  The  FCC  should  then  cease  to  grant  daytime-only  facilities  .  ,  ,  there  is 
no  excuse  for  discriminating  against  millions  of  our  citizens  by  granting  them  a 
piecemeal  service  which  must  sign-off  at  sunset. 

The  coet  to  the  broadcasters  mr  making  this  change  will  be  minimal  for  the  non- 
directional  fulltime  stations  since  their  main  cost  will  be  for  a  new  ciystal  for  their 
transmitter  and  an  hours  work  on  the  part  of  their  chief  engineer  to  re-peak  Uie 
.....  .,-... ..     <- ■..__.  .-     .-■.    _.  .   ..  ...        rillhave  ..     .    .  - 


tuning  slightlv.  Some  critical  directional  antenna  systems  will  have  a  ^ater  COet  if 
they  have  to  ao  a  new  skeleton  proof.  We  anticipate  that  many  non-cntical  antenna 
syatems  will  require  very  httle  re-tuning  if  moved  only  1.  2.  3  or  4  kHz  from  their 
present  operating  frequency. 

The  greatest  costs  involved  in  this  entire  plan  will  be  the  burden  of  the  present 
daytime  stations,  however,  they  will  greatly  benefit  in  that  they  will  get  fulltime  to 
better  serve  their  areas. 

(f)  Minorities  would  have  an  opportunity  to  have  fulltime  stations  instead  of 
daytime-only  and  at  least  200  of  these  could  be  reserved  for  use  by  minority 
apphcants. 

(g)  U.S.  Department  of  Commerce  Engineers  and  Scientists  have  indicated  that 
there  will  be  no  serious  problems  in  changing  to  the  Nine  kHz  Plan  in  the  United 
States.  They  say  it  could  possibly  clear  up  some  of  the  nresent  interference  problems 
caused  from  nine  kHz  separation  skywave  from  signals  coming  trora  R^ons  t  and 
in.  It  will  not  affect  AM  stereo  as  most  all  the  proposed  systems  will  work  wiUt  9 
kHz  Separation. 

<h)  The  greatest  advantage  of  all  is  that  46,000,000  of  our  citizens  would  be  getting 
their  first  fulltime  "AM"  radio  broadcast  service  locally. 

So,  what  are  we  waiting  for?  The  NTIA  has  petitioned  the  FCC  for  Rule  Making 
on  Nine  kHz  Separation  in  the  "AM"  Broadcast  Band.  The  fuUtimers  should  not 
stall  us  for  another  lO-years  while  they  claim  we  should  appoint  an  Industry. 
Government  committee  to  study  it  further.  The  FCC  should  set  it  for  Rule  Making 
and  if  anyone  has  any  serious  proof  that  Nine  kHz  Separation  will  not  work  ana 
solve  many  of  our  spectrum  shortage  problems  In  the  AM"  band,  then  they  can 
come  forth  with  it  in  rulemaking  proceedings.  This  updating  in  our  AM  band  is  at 
least  30  years  overdue  now. 

This  is  really  a  R^on  II  matter  (North  and  South  America).  The  FCC  should  set 
the  matter  for  Rulemaking  immediately  with  comment  filings  to  be  in  by  October  1, 
1979  and  reply  comments  by  Dec.  1,  1979.  Then  the  FCC  should  render  a  decision 
early  in  1980  so  the  United  States  can  go  into  a  Region  II  conference  in  1980 
knowing  for  certain  whether  our  delegation  should  push  for  Nine  kHz  Separation  of 
foKet  it  and  stay  with  our  present  10  kHz  Separation. 

Fulltime  local  "AM"  radio  broadcast  service  to  some  46,000,000  of  our  citizens  is  a 
lot  more  important  than  continuing  the  "status  quo"  ao  the  fiilltimers  will  not  have 
increased  competition  at  night.  If  the  so  called  "Public  Interest,  convenience  and 
necessity"  means  anything,  isn't  it  about  time  we  stop  discriminating  against 
46,000,000  of  our  fellow  citizens,  God  may  have  control  of  the  radio  wave  projpoga- 
tion  characteristics  but  God  did  not  allocate  and  classify  the  "AM"  broadcast  band. 
Any  community  which  can  economically  support  an  "AM"  radio  station  should  not 
be  denied  the  opportunity  to  have  a  fulltime  local  broadcast  facility.  Our  Federal 
Government  has  the  obligation  and  responaibilitv  to  see  that  they  get  at  least  one 
fulltime  facility  and  not  a  piecemeal  service  such  as  is  provided  by  a  daytime-only 
station.  We  must  see  that  the  discrimination  which  has  been  practiced  in  the  "AtjC' 
radio  spectrum  is  stopped  just  as  soon  as  possible. 

(The  following  information  was  subsequently  received  for  the 
record:] 
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QUBSnONS  OF  THE  COMMnTBE  AND  THE  ANSWBKS  ThKEETO 

R*y  LMht,  OulmiHI 


PAYTIME 


m    BROAMASTERS 

MATTDON,  imNOIS  61Mi 
Phon.  1217)  U4«W 

¥    ASSOCIATION 

July  5,  1979 

Hon.  Barry  Goldnater 

RuBBflll  eidg.  -  Rook  ill 

•(•Bhlngton,  D.  C.   J0510 

RE 

S.  £22  -CoMMunlcatlDna  Act". 

OB>r  Senator  GoldiiBteri 

Replying  to  your  1 

Btter  of  June  19th  in 

■hieh  you  included  three  quoBtiona  to  iihl 

I  am  happy  to  subait  the  rollowing. 

Flret  honover,  I  am  oncloBlna  a 

copy  of  s  letter  I 

received  on  Juno  !2nd  «ai>  a  constituent 

of  youra,  a  fiobsrt  D. 

Barker,  M.O.  Sr.,  of  Bo»  J50  Star  Route, 

Payaon,  Ai.  B5541. 

Apparently  thlB  cane  to  me  aa  the  reault 

of  an  Associated  PrasB 

feature  they  did  on  me  recently  as  Maad  o 

f  the  Daytime  Ststions  of 

with  the  geography  of  your 

State  of  Arizona  so  I  thought  that  perhap 

a  you  are  BOra  qualified  to 

enflHsr  and  glva  Mr.  Barker  the  infornatio 

n  raquaatad.   I  looked  up 

ountain  situatlDn  in  that 

particular  area,   I  know 

and  highly  reapect  your  expertiaa  in  radl 

o  aattars  and  thought  you 

Bight  wiah  to  enlighten  this  cetirad  gent 

lenen.   A  copy  of  ay  letter 

tn  Hr.  Barker  is  enclosed  for  your  inforti 

ation. 

NOM  to  your  questions  in  your  1 

atler  of  June  19th. 

(1)  If  all  daytina-only  atations  were  all 

owed  to  operate  fulltiaa. 

ving  local  AH  nighttine 

servica  would  be  sble  to  receive  il7 

I  do  not  believe  that  any  kno«1 

edgable  radio  propagation 

engineer  would  advlae  all  daytime-atatlon 

a  to  juat  regain  on  the  air 

24-houTS  a  day  on  their  present  frequency 

,8aign»ent.   Skywave  fro. 

powerhouse  stations  on  the  frequenciea  wo 

uld  be  devastating  to  the 

coverage  of  the  dsytine  station.    Ihia  i 

FCC   MUST  coae  up  -ith  st  least  14  addltl 

local  Btationa  aiallar  to  the  IDID  atatio 

ns  now  operating  fulltina  on 

the  ail.  Claae  IV  local  chsnnolB  (1210,  12 

«0,  UaO,  liOO,  1450  i    1*90  kHz) 

Wa  have  no  quBrrel  with  the  Cla 

ar  Channel  claia  that  there 

are  Ze.DOD.DDO  people  living  in  the  white 

area  of  their  faaoua  color 

nap.   The  "white  area*  ia  defined  aa  thos 

e  areaa  outaide  the  ground- 

wave  priBary  "interference  free"  night-ti 

ae  service  contoura  of  ell 

rulltios  stations.   However,  we  do  know  t 

hat  there  are  1498  daytiaa 

Btationa  located  in  conmunitiea  not  serve 

d  l°CBlly  by  a  fulltiaa  -AH- 

etetion.   If  theee  d«yti»e  atations  could 

operale  on  CIbbb  IV  fullliBo 

■LOCAL'  Ciwrif  Rdb  BMiMi  SmIh  Hmkfmm'hi  Mm  SMm 
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>Bl>  slullar  to  the  praaent  Claaa  IV  e 


Ifterafore,  you  cai 
tlonal  Claaa  IV  local  cl 

raaent  "AH"  recalvera, 
regulatory  dlscrlBlnatli 


gobblad  up  by  thoe 
ally  Bupport  hbvoi 
In  tha  anallar  clt 
Dun  local  "AH"  fac 
age"  had  been  crei 
The  enc] 
aiBplifled  picture 


ted  and  thei 
oeed  yellOH 


"AM- 


-ill  gt* 


I  rron  $aO  to  IfiOO  kH 
are  "CLEAR  CHANNELS",  leaving  41  fleglonal  chann 
LOCAL  CLASS  IV  Fulltlae  channele.  Daytiae  atat 
the  FCC  on  aoat  all  channele  except  the  aix  Idc 
channelB.    Daytlae-only  atatiana  are  aaeignad 

Se  deyt 


ery  good  end 
tha  preaent  time 
xty  (GO)  or  thea 
Id  ONLY  SIX  (6) 


25  U.  S.  Claaa  1-A  Clc 

20  U.  S.  Claaa  1-B  Clc 

T  Hexican  Claaa  1-A 

7  Canadian  Claaa  1-A 

1  Bahanlan  (l^AO) 


395 


{From  1977  Braac 


are  only  %6    daytiae  ateti 

during  noat  of  the  paat  : 

The  ONLY  way  ti 
14  additional  channels  *t 
channela  ainilar  to  our  ( 
BE  DONE  IN  ONE  OF  THFtEE  V 


tatlona  Jan.l,194£) 
.S. Claaa  1-A  Clear 
in  one  fora  or  anot 

There 
hannela, 
er 

his  problen  is  to  f 
s  IV  channelH.   THI 

nd 

runtime 
CAN  ONLY 

ng  14  for  Claaa  IV 

ed 

(3)  Extend  the  "AH 
by  U.S.  poaiti 
"AH"  aeta  to  q 
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joth 


atudy  the  ARBITRON  of  April/Hay  1975  Hhlch  Has 
I  FCC  in  the  ClBBr  Channel  Dockst  Z0,t,i2.       Cnclaasd 
brief  analyslB  of  the  25  Claee  1-A  Clear  channel 
>    moet  inteceeting  that  320, £97  dlarlea  had  only 
If  listening  to  Claar  Channal  (Claaa  l-H)  statlone 
•    basic  home  market  area.   You  lauat  veigh  thle  tjrpa 


IBl     lit 


laluable  public 


Irdley    (R-IU.). 


rs  iiould  go 

■   queatlonali 
irly   1979  by 


RESULTS   of   SUHV 


d  90  f 


tltini 


It  Is  my  understanding  thst  the  99.7S5  would  like  to  reaaln  on 
the  air  until  near  aldnlght  end  the  £2.1!!  would  go  2a-houra  a  dey. 
It  Is  ny  understsnding  that  not  all  of  the  Class  1-A  Clear  channel 
etations  operate  2A-hauTB  a  day.   About  a  week  ago,  I  heard  HHAH 
1-A  Clear  channel  on  1180  kHz  Hlth  5D  kw  in  Rocheater,  N.Y.  algn-off 
at  fiidnight.  (Probsbly  liOQ  AM  EDT? ,   Do  you  knew  if  the  othec  24 
Clesa  1-A  Clear  Channel  stations  operate  24  hours  a  day? 

Actually,  this  ie  a  msttar  ■! 
have  the  privilege  of  deciding  In  1 
of  aervlce.   The  fsct  thst  a  Claaa 
at  midnight  In  a  snsll  coniaunlty  whsre  ' 
approxinetely  IS-niles  distance  fron  thi 

1  aura  would  welcome  the  opp' 


ailitary  Jat  as  a  gi 
I  ago.  (Rsally  flylni 
(  in  the  U.S.Nevy  dui 
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Sivvay  aftar  aurver  has  provan  that  radio  llatMisrs  prafer 
local  programming.      The  FCC  sacured  an  Arbltron  survey  of  certain 
countiea  in  renota  area  irtisre,  accordlnf  to  tba  claims  of  clear 
cliannel  proponenta,   the  people  were  dependent  at  night  won  the 
alEtiala  of  elaar  ehamial  atatlona  bacauaa  the  rcc  MiKlneerlng 

cuTTea   Indicated  they  could  not  bear  any  other  llstenable  signals 
dicing  the  nlght-tlae  hours.     Ihe  Arbltron  survey  vas  taken  In  April 
•nd  May  of  1975-     A  detailed  analysis  of  this  survey  shows  that  Z$ 
of  th«  Claaa  1-A  Clear  channels   Calaost  i  of  the  10?  "AM"  channals) 
are  aettially  reaching  only  1.336^  of  the  population,  aupposedly  iriiteti 
can  only  baieached  during  night  hours  by  the  Clear  chaanal  stations. 
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Senator  Hollings.  Mr.  Greer. 

Mr.  Greeb.  Senator  Hollings,  Senator  Goldwater,  Senator  Ford. 

I  appreciate  very  much  the  opportunity  of  cominff  before  this 
committee  to  give  the  views  of  a  group  of  South  Camina  daytime 
broadcasters.  These  are  ones  that  operate  only  clear  channels 
within  the  State  of  South  CEU-olina.  They've  gotten  together  and 
formed  an  association  in  order  to  try  to  further  the  cause  of  obtain- 
ing full-time  service  and  obtainii^  extended  service. 

I  have  a  prepared  statement  wmch  I  will  read. 

My  background  is  47  years  in  the  radio  broadcasting  industry 
and  some  33  years  in  the  consultant  business. 

I  will  treat  first  the  spectrum. 

The  radio  spectrum  is  one  of  our  most  unique  natural  resources. 
Each  country  has  the  same  amount,  no  more,  no  less.  The  smallest 
independent  country  has  the  same  etmount  as  the  largest  country. 

This  natural  resource  cannot  be  depleted;  it  requires  no  mainte- 
nance, no  upkeep.  It  requires  no  refinement  or  processing  before  it 
can  be  used.  It  does  not  require  transportation  for  use  and,  al- 
though priceless,  costs  us  nothing.  It  has  been  ours  in  the  past, 
forever;  it  will  be  ours  in  the  future,  forever.  Truly,  it  is  a  most 
unique  natural  resource. 

At  this  moment  this  natural  resource  is  being  used  for  thousands 
of  purposes,  for  entertainment  to  public  safety  to  communications 
with  the  universe. 

The  one  requirement  for  use  of  this  natural  resource  is  proper 
management.  Management  must  be  forgiving,  flexible,  foreseeing, 
and  adaptable  to  the  uses  of  the  changing  times. 

The  treaties  with  other  countries  which  help  with  the  manage- 
ment of  the  radio  spectrum  should  be  reexamined  and  renegotiated 
to  provide  more  latitude  in  the  uses. 

Clear  channel  broadcasting  has  been  a  part  of  the  broadcasting 
industry  for  approximately  50  years.  At  its  inception,  broadcasting 
stations  were  divided  into  three  classes:  local,  regional,  and  clear 
channel. 

Today,  broadcasting  has  evolved  into  a  single  hyphenated  serv- 
ice, that  is,  local-regional,  which  appears  to  be  a  natural  and 
normal  development. 

Due  to  the  proliferation  of  daytime  stations  since  World  War  11, 
the  local  communities  have  become  broadcasting  centers  for  specif- 
ic regions  or  aresis,  serving  the  local-regional  populus  with  local- 
regional  news,  service,  entertainment,  and  promotional  facilities 
operating  to  serve  the  public  best  from  its  own  cultural  centers. 

The  clear  chfuinel  concept  itself  is  archaic  emd  has  long  outlived 
its  usefulness. 

This  concept  was  evolved  in  the  early  days  of  radio  when  a 
maximum  of  approximately  400  stations  in  the  United  States  was 
considered  to  be  the  ultimate  in  the  development  of  radio  broad- 
casting. At  that  time  it  was  considered  to  be  in  the  public  interest 
to  serve  large  areas  of  the  United  States  with  a  secondary  and, 
therefore,  inferior  service.  At  that  time  this  proposftl  v/as  sound, 
due  to  the  lack  of  Eiltematives. 

After  45  years  of  development,  we  have  in  operation  in  the 
United  Stat^  over  10  times  that  number  of  AM  stations,  and  many 
areas  of  the  United  States  are  receivii^  primary  service  which 
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could  never  have  been  imagined  by  the  architects  of  the  Eillocation 
system  at  that  time  in  history. 

However,  what  was  acceptable  50  years  ago  is  today  a  detriment 
to  an  increase  in  primary  services. 

The  clear  channel  stations  occupy  and  monopolize  huge  areas 
where  they  have  no  cultural  ties.  By  so  doing,  thev  prevent  the 
aasignment  of  nighttime  services  to  the  local-r^onal  populus,  due 
to  the  FCC  overprotection  of  these  outdated  clear  channel  services. 

It  is  recommended  that  all  clear  channel  stations  be  reclassified 
and  protection  requirements  changed  so  that  only  the  0.5  mV/m, 
groundwave  contour  be  protected,  night  and  day,  and  that  adjacent 
diannel  protection  beyond  the  0.5  mV/m  contour  be  eliminated 
completely. 

In  the  KX:  release,  docket  No.  20642,  FR,  volume  40,  No.  243, 
December  17,  1975,  paragraph  14  notes  that  the  class  II-A  concept 
of  the  1961  rule  amendment  has  produced  a  first  service  to  approxi- 
mately 300,000  persons. 

This  is  a  dismal  failure  for  the  class  II-A  concept.  Twelve  sta- 
tions have  gained  300,000  persons.  This  is  25,000  persons  per  sta- 
tion. 

The  Commission  requires  that  a  station  provide  ascertainment 
studies  of  the  community  it  serves  in  the  primary  service  area. 
However,  the  secondary  area,  which  is  claimed  and  protected,  has 
to  accept  whatever  is  acceptable  to  the  area  of  license,  regardless  of 
the  difference  of  the  community  needs.  By  allowing  new  stations  to 
provide  a  primary  service  to  these  present  inferior  service  areas, 
the  populus  would  then  have  a  local  service  operating  according  to 
the  Commission's  doctrines  of  public  service. 

It  would  follow  from  the  clear  channel  position  that  program 
ascertainment  and  community  needs  should  be  served  together 
with  or  at  the  expense  of  local  community  needs,  following  the 
clear  channel  argument  of  such  lai^e  secondary  service  areas  and 
populations. 

The  need  for  protection  or  extension  of  the  secondary  inferior 
services  has  been  proven  false  by  the  acceptance  of  FM  and  TV 
limited  area  services  in  all  parts  of  the  country.  These  stations, 
together  with  treinslators,  provide  a  first  primary  service  to  many 
communities  which  previously  had  no  primary  service.  Most  of  the 
dear  channel  stations  rushed  to  apply  for  FM  and  TV  even  though 
the  service  radius  is  limited  to  less  than  100  miles.  If  they  can  have 
an  extremely  profitable  operation  from  FM  and  TV,  why  the 
clamor  to  preserve  a  secondary  service  hundreds  of  miles  away 
where  no  cultural  or  r^onal  ties  exist. 

It  is  interesting  to  note  that  the  Commission's  "white  area" 
concept  means  little  when  applied  to  today's  society.  It  is  a  fore- 
gone conclusion  that  where  "white  areeis"  exist,  there  are  no 
people.  This  is  a  natural  course  of  events.  As  soon  as  people  move 
to  an  area,  radio  stations  will  be  applied  for,  gremted,  and  another 
primary  firstrclass  service  is  thereby  created. 

An  excellent  example  of  this  is  Oak  Ridge,  Tenn.  This  town  was 
literftlly  built  during  World  War  II.  Today  it  has  two  AM  stations 
and  two  FM  stations  providing  primary  service  to  a  town  which  did 
not  exist  prior  to  World  War  II.  This  indicates  that  if  there  are 
people,  there  will  be  primary  service. 
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South  Carolina  has  46  counties.  Of  this  number,  44  counties,  with 
a  total  population  of  2,572,568,  have  one  or  more  daytime  service. 
At  nighttime,  after  sunset,  this  figure  drops  to  18  counties,  or  a 
population  of  1,698,548. 

In  only  one  case  does  a  station's  nighttime  service  contour  cover 
substantially  all  of  its  county.  This  is  WIS,  Columbia,  which  theo- 
retically covers  approximately  98  percent  of  Richland  County. 
Greenville,  Orangeburg,  and  Charleston  lose  black  programing 
since  the  black-oriented  stations  have  no  night  service. 

Some  of  the  stations  in  South  Carolina  are  listed  below  and 
comments  with  regard  to  their  limited  operation  are  shown: 

WHYZ,  Greenville:  This  station  operates  50,000  watts  daytime 
serving  the  black  community  exclusively.  After  sunset  this  station 
and  its  service  is  completely  eliminated. 

WMTY,  Greenwood:  Extended  hours  would  allow  competition 
with  a  fiill-time  AM-FM  station,  under  common  ownership,  llie 
station  would  be  able  to  carry  college  and  high  school  sports, 
especially  games  by  the  Citadel,  one  of  the  three  State  colleges 
which  has  a  significant  sports  progretm. 

WKMG,  Newberry:  Extended  hours  would  allow  competition 
with  a  full-time  station  in  the  market  serving  an  area  somewhat 
isolated  from  large  cities. 

WQKI,  St.  Matthews:  This  station  serves  the  black  community  of 
St.  Matthews  and  Orangeburg.  Total  service  to  this  large  segment 
of  population  ceases  at  sunset. 

WYNN,  Florence:  This  station  serves  the  black  community 
during  daytime  hours  only.  Extension  of  its  operating  time  would 
allow  it  to  continue  this  service  and  be  more  competitive  wi^  the 
full-time  stations  in  the  market. 

WJES,  Edgefield:  This  station  serves  Edgefield  and  Saluda  Coun- 
ties, with  the  only  service  which  ceases  at  simset.  Late  sign-on 
severely  limits  service  to  the  predominately  farming  community  of 
both  counties. 

WEAC,  Gaffney:  This  station  is  located  in  a  very  fast-growing 
commimity  and  has  no  AM  nighttime  service.  Merchants  do  not 
have  the  opportunity  to  advertise  on  AM  which  restricts  market 
development. 

WBAW,  Barnwell:  The  station  needs  extended  hours  in  order  to 
serve  the  agricultural  community,  £ind  in  this  case  a  treaty  change 
could  provide  relief 

WSJW,  Woodruff:  This  station,  located  in  the  southern  part  of 
Spartanburg  County,  is  needed  to  provide  information  to  the  agri- 
cultural and  large  developing  industried  area  since  it  is  the  only 
medium  so  located  as  to  provide  this  service. 

It  is  the  opinion  of  this  group  of  South  Carolina  broadcasters 
that  extension  of  operating  hours  for  these  stations  should  be  made 
and  that  the  first  step  in  that  direction  should  be  a  rewrite  of  the 
Commission's  rules  in  this  regard  limiting  all  clear  channel  sta- 
tions as  above  stated  and  renegotiation  of  treaties  as  required. 

I  would  like  to  add  clear  channels  are  very  much  like  the  sailing 
ships  and  whaling  ships  that  have  had  their  time  and  have  gone. 
The  same  applies  to  clear  channels.  It  is  just  another  phase  of  our 
history  that  has  come  and  gone  and  needs  to  be  changed.  And  I  feel 
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a  change  in  this  will  provide  a  much  needed  service  to  many  people 
who  do  not  receive  a  service  now. 

There  is  one  point  I'd  like  to  make.  Senator  Goldwater,  on  the 
Clear  Channel  Broadcasting  Service. 

The  white  areas  there  on  the  map  you  have — everywhere  that  I 
read  anything  about  coverage,  or  wiute  areas,  we  are  referring  to 
the  I-A  channels.  This  is  a  fallacy  which  I  don't  know  how  it  got 
started.  They  are  not  the  only  people  who  serve  these  areas.  'The 
r^ional  people  serve  these  areas.  We  have  the  local  channels.  In 
Bome  cases,  the  directional  channels  radiate  more  energy  in  that 
particular  direction  than  the  50-kilowatt  stations  do.  And  this  is  a 

*nt  that  has  been  terribly  overlooked  in  all  this  clear  chfmnel 
Bion.  Thst  is,  we  are  not  looking  at  white  areas  versus  I-A 


Senator  Holunos.  "Riank  you.  Your  complete  statement  will  be 
made  a  part  of  the  record. 

Mr.  Bmgham. 

Mr.  Bingham.  Thank  you,  Senator  HoUings,  Senators  Gold- 
water,  Warner,  and  Ford. 

I  must  say  I  didn't  realize  when  I  appeared  here  today  I  had  to 
d^iend  the  n^ialing  industry. 

I  am  Barry  Bingham,  Jr.,  president  of  WHAS,  Inc.,  the  licensee 
fiir  WHAS  radioTwHAS-'rvr  and  WAMZ-FM  of  Louisville,  Ky.  I 
am  also  the  publisher  of  the  Courier  Journal  and  Louisville  Times. 

Thank  you  for  inviting  WHAS  to  comment  as  to  the  clear  chan- 
nel radio  status  under  S.  611  sponsored  by  Chairman  Hollings  and 
Senators  Cannon  and  Stevens,  and  as  addressed  by  S.  622,  spon- 
Bored  by  Senators  Goldwater,  Schmitt,  and  Pressler.  I  would  also 
like  to  outline  how  WHAS  utilizes  Gear  Channel  840. 

WHAS  Radio  began  broadcasting  July  19,  1922.  Over  the  years 
the  station  has  broadcast  to  all  comers  of  the  Nation  and,  at  Umes, 
internationally. 

During  World  War  U,  sailors  stationed  in  Hawaii  routinely  lis- 
tened to  ^e  news  on  WHAS.  More  recently,  listeners  have  re- 
E^mnded  from  as  far  away  as  Sweden.  It  is  not  uncommon  to  hear 
listeners  on  the  air  live  from  Augusta,  Maine,  or  from  Palm 
Sinings,  Calif  . 

We  firmly  believe  that  listener  response  to  the  news  and  public 
affiEurs  broadcasts  provided  by  WHAS  is  solid  proof  that  clear  chan- 
nel radio  service  is  not  only  in  demand  but  a  desirable  link  be- 
tween the  various  regions  of  the  Nation. 

The  point  is  underscored  in  a  recent  commentary  by  WSAZ 
television,  channel  3,  in  Huntington,  W.  Va.  Huntington,  inciden- 
tally, is  the  44th  population  center  in  the  Nation  with  1.3  million 
pec^le  in  the  so^alled  area  of  dominemt  influence  of  the  broadcast 
stations.  There  are  47  radio  stations  in  the  ADI.  The  WSAZ  com- 
mentaiy  outlined  the  FCC  proposal  to  limit  the  coverage  of  clear 
channel  radio  stations  and  I  now  quote  directly: 

Aa  a  ladio  lutener  here  in  Weet  Vi^nia,  I'm  concerned.  Sometimes  I  tune  bctoss 
my  dud  and  hear  all  news  radio  in  Qiicago  .  .  .  then,  on  to  WHAS  in  Louisville 
with  ita  "Spectrum"  <k  news  and  public  anaire.  Then,  on  to  Boston.  Philadelphia, 
Dm  Kbdnea,  St  Louis. 

E^  tuning  ■  little  dial  I  can  be  in  contact  with  almost  the  entire  Nation  as  these 
dear  <4i«iiimiI  gianta  beam  their  signals  far  and  wide.  Locally  there  are  no  radio 
■tatiaaa  with  a  news  and  public  snaire  format  and,  even  if  there  were,  it  just 
oonldn't  oooiiNue  with  tlie  feeling  of  being  in  touch  with  America. 
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The  clear  channel  hours  are  roughly  7  p.m.  through  7  a.m.  At 
WHAS,  those  12  hours  are  programed: 

News,  farm  and  public  affairs:  approximately  44  percent. 

Theater:  approximately  14  percent. 

Entertainment:  approximately  32  percent. 

Other:  approximately  10  percent. 

The  schedule  is  preempted  by  special  events  such  as  election 
coverage,  news  special  reports,  and  by  live  sports  broadcasts  such 
as  the  World  Series  and  University  of  Kentucky  basketball. 

A  telephone  talk  pr(^ram,  which  has  been  on  the  air  since  1959, 
is  the  first  broadcast  of  the  evening.  Topics  discussed  have  ranged 
from,  "Should  Khrushchev  Be  Permitted  to  Visit  the  U.S.?"  to 
"The  Safety  of  Nuclear  Power." 

The  program  not  only  provides  thought-provoking  discussion  by 
listeners  from  all  over  the  Nation  and  Canada  but  it  also  provides 
access  to  the  newsmakers  of  the  day.  Among  the  many  who  have 
answered  listeners'  phoned-in  questions  are  Dr.  Albert  Sabin,  news- 
man Edward  R.  Murrow,  and  Peanuts  cartoonist  Charles  Schultz. 

A  few  weeks  ago  a  panel  of  experts  on  energy  discussed  the 
Nation's  problem  with  oil.  Listeners  asked  questions  of  Andrew 
Zausner  of  the  U.S.  Department  of  Energy,  R.  W.  Thomas,  a  vice 
president  of  Chevron  U.S.A.,  and  Dr.  George  Patton  of  the  Ameri- 
can Petroleum  Institute. 

The  views  of  these  individuals  have  been  available  to  the  public 
through  other  means.  However,  the  opportunity  for  the  average 
citizen  in  the  smallest  of  the  Nation's  communities  to,  in  1962, 
personally  question  Dr.  Sabin  about  his  polio  vaccine  was  extreme- 
ly limited.  His  appearance  on  Clear  Channel  WHAS  radio  provided 
a  unique  service. 

Calls  from  just  about  every  State  in  the  Nation  have  been  aired 
on  this  prt^am.  and  it  is  one  of  the  reasons  WHAS  received 
letters  from  38  States  and  Canada  when  we  recently  informed  the 
audience  of  the  PCC  proposal  to  break  down  the  clears.  Air  Force 
Maj.  P.  W.  Corbet  wrote: 

For  Ifi  years  I  have  moved  around  this  country  in  the  Air  Force.  ...  In  Sumter, 
S.C..  in  Athens.  Ga.,  in  Dayton.  Ohio,  in  Waco.  Texas,  and  now  in  Omaha.  Nebr.. 
there  has  been  one  "old  faithful"  booming  through,  serving  06  a  reference  point  for 
8  large  part  of  America  which  is  too  divided  and  compartmentalued  by  small 
regional  interests.  WHAS  is  indeed  a  part  of  America. 

Continuing  with  the  WHAS  broadcast  schedule: 

The  news  at  9  p.m.  is  followed  by  "Radio  Theater,"  a  broadcast 
which  challenges  the  imagination  of  listeners,  creating  really  "The- 
ater of  the  Mind." 

Then  follows  the  45-minute  broadcast  referred  to  in  the  WSAZ 
commentary.  It  is  called  "Spectrum"  and  the  title  does  reflect  the 
content.  It  is  national  and  regional  news,  comment,  coping  infor- 
mation, sports,  weather,  all  of  which  informs  listeners  everywhere. 

Our  local  news  staff  responsible  for  this  and  other  news  broad- 
casts is  one  of  the  largest  in  the  Nation  for  stations  which  do  not 
program  all  news.  The  staff  includes  2  meteorologists,  a  full-time 
farm  director,  and  a  farm  consultant,  a  helicopter  reporter,  3 
sports  reporters,  a  couple  of  people  concerned  with  public  affairs, 
and  a  hard  news  staff  of  10.  Thjs  staff  is  supported  by  CBS  and 
Mutual  Radio  and  various  Associated  Press  services.  There  is  a 
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could  never  have  been  imagined  by  the  architects  of  the  allocation 
syBtem  at  that  time  in  history. 

However,  what  was  acceptable  50  years  ago  is  today  a  detriment 
to  an  increase  in  primary  services. 

The  clear  channel  stations  occupy  and  monopolize  huge  areas 
where  they  have  no  cultural  ties.  By  so  doing,  they  prevent  the 
assignment  of  nighttime  services  to  the  local-r^onal  populus,  due 
to  the  FCC  overprotection  of  these  outdated  clear  channel  services. 

It  is  recommended  that  all  clear  chfumel  stations  be  reclassified 
and  protection  requirements  changed  so  that  only  the  0.5  mV/m, 
groundwave  contour  be  protected,  night  and  day,  and  that  adjacent 
channel  protection  beyond  the  0.5  mV/m  contour  be  eliminated 
completely. 

In  the  FCC  release,  docket  No.  20642,  FR,  volume  40,  No.  243, 
December  17,  1975,  paragraph  14  notes  t^at  the  class  D-A  concept 
of  the  1961  rule  amendment  has  produced  a  first  service  to  approxi- 
mately 300,000  persons. 

This  is  a  dismal  failure  for  the  class  II-A  concept.  Twelve  sta- 
tions have  gained  300,000  [arsons.  This  is  25,000  persons  per  sta- 
tion. 

The  Commission  requires  that  a  station  provide  ascertainment 
studies  of  the  community  it  serves  in  the  primary  service  area. 
However,  the  secondary  area,  which  is  clfiimed  and  protected,  has 
to  accept  whatever  is  acceptable  to  the  area  of  license,  regardless  of 
the  difference  of  the  community  needs.  By  allowing  new  stations  to 
provide  a  primary  service  to  these  present  inferior  service  areas, 
the  populus  would  then  have  a  local  service  operating  according  to 
the  Commission's  doctrines  of  public  service. 

It  would  follow  from  the  clear  channel  position  that  program 
ascertainment  and  community  needs  should  be  served  tf^ether 
with  or  at  the  expense  of  local  community  needs,  following  the 
dear  channel  aigument  of  such  large  secondary  service  areas  and 
populations. 

The  need  for  protection  or  extension  of  the  secondary  inferior 
services  has  been  proven  ftJse  by  the  acceptance  of  FM  and  TV 
limited  area  services  in  all  parts  of  the  country.  These  stations, 
together  with  translators,  provide  a  first  primary  service  to  many 
communities  which  previously  had  no  primary  service.  Most  of  the 
clear  chfmnel  stations  rushed  to  apply  for  FM  and  TV  even  though 
the  service  radius  is  limited  to  less  than  100  miles.  If  they  can  have 
an  extremely  profitable  operation  from  FM  and  TV,  why  the 
clamor  to  preserve  a  secondary  service  hundreds  of  miles  away 
where  no  cultural  or  regional  ties  exist. 

It  is  interesting  to  note  that  the  Commission's  "white  area" 
concept  means  little  when  applied  to  today's  society.  It  is  a  fore- 
gone conclusion  that  where  "white  areas"  exist,  there  eire  no 
people.  This  is  a  natureU  course  of  events.  As  soon  as  people  move 
to  an  area,  radio  stations  will  be  applied  for,  granted,  and  another 
primary  first-class  service  is  thereby  created. 

An  excellent  exEimple  of  this  is  Oak  Ridge,  Tenn.  This  town  was 
literally  built  during  World  War  II.  Today  it  has  two  AM  stations 
and  two  FM  stations  providing  primary  service  to  a  town  which  did 
not  exist  prior  to  World  Weu*  II.  This  indicates  that  if  there  are 
people,  tiiere  will  be  primary  service. 
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South  Carolina  has  46  counties.  Of  this  number,  44  counties,  with 
a  total  population  of  2,572,568,  have  one  or  more  daytime  service. 
At  nighttime,  after  sunset,  this  figure  drope  to  18  counties,  or  a 
population  of  1,698,548. 

In  only  one  case  does  a  station's  nighttime  service  contour  cover 
substantially  all  of  its  county.  This  is  WIS,  Columbia,  which  theo- 
retically covers  approximately  98  percent  of  Richland  Coun^. 
Greenville,  Orangebui^,  and  Charleston  lose  black  prt^ramJng 
since  the  black-oriented  stations  have  no  night  service. 

Some  of  the  stations  in  South  Carolina  are  listed  below  and 
conunents  with  regard  to  their  limited  operation  are  shown: 

WHYZ,  Greenville:  This  station  operates  50,000  watts  daytime 
serving  the  black  community  exclusively.  After  sunset  this  station 
and  its  service  is  completely  eliminated. 

WMTY,  Greenwood:  Extended  hours  would  allow  competition 
with  a  full-time  AM-FM  station,  under  common  ownership.  The 
station  would  be  able  to  carry  college  and  high  school  sports, 
especially  geunes  by  the  Citadel,  one  of  the  three  State  collies 
which  has  a  significant  sports  progreun. 

WKMG,  Newberry:  Extended  hours  would  allow  competition 
with  a  full-time  station  in  the  market  serving  em  area  somewhat 
isolated  from  large  cities. 

WQKI,  St.  Matthews:  This  station  serves  the  black  community  of 
St.  Matthews  £md  Orangeburg.  Total  service  to  this  large  s^ment 
of  population  ceases  at  sunset. 

WYNN,  Florence:  This  station  serves  the  bltick  community 
during  daytime  hours  only.  Extension  of  its  operating  time  would 
allow  it  to  continue  this  service  and  be  more  competitive  with  the 
full-time  stations  in  the  msu-ket. 

WJES,  Edgefield:  This  station  serves  Edgefield  and  Saluda  Coun- 
ties, with  the  only  service  which  ceeises  at  sunset.  Late  sign-on 
severely  limits  service  to  the  predominately  farming  community  of 
both  counties. 

WEAC,  Gsiffney:  This  station  is  located  in  a  very  fast^^wing 
community  and  has  no  AM  nighttime  service.  Merchants  do  not 
have  the  opportunity  to  advertise  on  AM  which  restricts  market 
development. 

WBAW,  Barnwell:  The  station  needs  extended  hours  in  order  to 
serve  the  agricultural  community,  and  in  this  case  a  treaty  change 
could  provide  relief 

WSJW,  Woodruff:  This  station,  located  in  the  southern  part  of 
Spartanburg  County,  is  needed  to  provide  information  to  the  agri- 
culturEil  and  large  developing  industrial  area  since  It  is  the  only 
medium  so  located  as  to  provide  this  service. 

It  is  the  opinion  of  this  group  of  South  Carolina  broadcasters 
that  extension  of  operating  hours  for  these  stations  should  be  made 
and  that  the  first  step  in  that  direction  should  be  a  rewrite  of  the 
Commission's  rules  in  this  regard  limiting  all  clear  channel  sta- 
tions as  above  stated  and  renegotiation  of  treaties  as  required. 

I  would  like  to  add  clear  channels  are  very  much  like  the  sailing 
ships  Emd  whaling  ships  that  have  had  their  time  and  have  gone. 
llie  sEune  applies  to  clear  channels.  It  is  just  another  phase  criF  our 
history  that  has  come  fmd  gone  smd  needs  to  be  changed.  And  I  feel 


Digitized  by 


Google 


a  change  in  this  will  provide  a  much  needed  service  to  many  people 
who  do  not  receive  a  service  now. 

There  is  one  point  I'd  like  to  make,  Senator  Goldwater,  on  the 
Clear  Channel  Broadcasting  Service. 

The  white  areas  there  on  the  map  ^ou  have — everywhere  that  I 
read  anything  about  coverage,  or  white  areas,  we  are  referring  to 
f^  the  I-A  channels.  This  is  a  fetllacy  which  I  don't  know  how  it  got 

^'  started.  They  are  not  the  only  people  who  serve  these  areas.  Trie 

°K  regional  people  serve  these  areas.  We  have  the  local  channels.  In 

some  cases,  the  directional  channels  radiate  more  energy  in  that 
particular  direction  than  the  50-kilowatt  stations  do.  And  this  is  a 
point  that  has  been  terribly  overlooked  in  all  this  clear  channel 
discussion.  That  is,  we  are  not  looking  at  white  areas  versus  I-A 
service. 

Senator  Hollings.  Thank  you.  Your  complete  statement  will  be 
made  a  part  of  the  record. 

Mr.  Bingham. 

Mr.  BiNGHAH.  Thank  you.  Senator  Hollings,  Senators  Gold- 
water,  Warner,  and  Ford. 

I  must  say  I  didn't  realize  when  I  appeared  here  today  I  had  to 
defend  the  whaling  industry. 

I  am  Barry  Bingham,  Jr.,  president  of  WHAS,  Inc.,  the  licensee 
for  WHAS  radioTwHAS-TV,  and  WAMZ-FM  of  Louisville,  Ky.  I 
am  also  the  publisher  of  the  Courier  Journal  and  Louisville  Times. 

Thank  you  for  inviting  WHAS  to  comment  as  to  the  clear  chan- 
nel radio  status  under  S.  611  sponsored  by  Chairmem  Hollings  and 
Senators  Cannon  and  Stevens,  and  as  addressed  by  S.  622,  spon- 
sored by  Senators  Groldwater,  Schmitt,  euid  Pressler.  I  would  also 
like  to  outline  how  WHAS  utilizes  Clear  Channel  840. 

WHAS  Radio  b^an  broadcasting  July  19,  1922.  Over  the  years 
the  station  has  broadcast  to  edl  comers  of  the  Nation  and,  at  tunes, 
internationally. 

During  World  War  n,  sailors  stationed  in  Hawaii  routinely  lis- 
tened to  the  news  on  WHAS.  More  recently,  listeners  have  re- 
sponded from  as  far  away  as  Sweden.  It  is  not  uncommon  to  hear 
listeners  on  the  air  live  from  Augusta,  Maine,  or  from  Palm 
Springs,  Calif. 

We  firmly  believe  that  listener  response  to  the  news  and  public 
affairs  broadcasts  provided  by  WHAS  is  solid  proof  that  clear  chan- 
nel radio  service  is  not  only  in  demand  but  a  desirable  link  be- 
tween the  various  regions  of  the  Nation. 

The  point  is  underscored  in  a  recent  commentary  by  WSAZ 
television,  channel  3,  in  Huntington,  W.  Va.  Huntington,  inciden- 
tally, is  the  44th  population  center  in  the  Nation  with  1.3  million 
people  in  the  so-called  area  of  dominant  influence  of  the  broadcast 
stations.  There  are  47  radio  stations  in  the  ADI.  The  WSAZ  com- 
mentary outlined  the  FCC  proposal  to  limit  the  coverage  of  clear 
channel  radio  stations  and  I  now  quote  directly: 

As  a  radio  tiatencr  here  in  Weet  Virrania,  I'm  concerned.  Sometimes  1  tune  across 
mv  dial  and  beer  all  news  radio  in  C^caffi>  .  .  .  then,  on  to  WHAS  in  Louisville 
with  its  "Spacbmm"  of  news  and  public  attairs.  Then,  on  to  Boston,  Philadelphia, 
Dee  HoiDea,  St.  Louis. 

By  tuning  a  little  dial  1  can  be  in  contact  with  almost  the  entire  Nation  as  these 
clear  ebannel  giants  beam  their  signals  far  and  wide.  Locally  there  are  no  radio 
stations  with  a  news  and  public  effaiis  format  and,  even  if  there  were,  it  just 
couldn't  compare  with  the  feeling  of  being  in  touch  wiUi  America. 
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The  clear  channel  hours  are  roughly  7  p.m.  through  7  a.m.  At 
WHAS,  those  12  hours  are  programed: 

News,  farm  and  public  affairs:  approximately  44  percent. 

Theater:  approximately  14  percent. 

Entertainment:  approximately  32  percent. 

Other:  approximately  10  percent. 

The  schedule  is  preempted  by  special  events  such  as  election 
coverage,  news  special  reports,  and  by  live  sports  broadcasts  such 
as  the  World  Series  and  University  of  Kentucky  basketbtdl. 

A  telephone  talk  program,  which  has  been  on  the  air  since  1959, 
is  the  first  broadcast  of  the  evenii^.  Topics  discussed  have  ranged 
from,  "Should  Khrushchev  Be  Permitted  to  Visit  the  U.S.?''^to 
"The  Safety  of  Nuclear  Power." 

The  program  not  only  provides  thought-provokinjf  discussion  by 
listeners  from  all  over  the  Nation  and  Canada  but  it  also  provides 
access  to  the  newsmakers  of  the  day.  Among  the  many  wno  have 
answered  listeners'  phoned-in  questions  are  Dr.  Albert  Sabin,  news- 
man Edward  R.  Murrow,  and  Peemuts  cartoonist  Charles  Schultz. 

A  few  weeks  ago  a  panel  of  experts  on  energy  discussed  the 
Nation's  problem  with  oil.  Listeners  eisked  questions  of  Andrew 
Zausner  of  the  U.S.  Department  of  Energy,  R.  W.  Thomas,  a  vice 
president  of  Chevron  U.S.A.,  and  Dr.  George  Patton  of  the  Ameri- 
can Petroleum  Institute. 

The  views  of  these  individuals  have  been  available  to  the  public 
through  other  means.  However,  the  opportunity  for  the  average 
citizen  in  the  smallest  of  the  Nation's  communities  to,  in  1962, 
personally  question  Dr.  Sabin  about  his  polio  vaccine  was  extreme- 
ly limited.  His  appearance  on  Clear  Channel  WHAS  radio  provided 
a  unique  service. 

CeiIIs  from  just  about  every  State  in  the  Nation  have  been  aired 
on  this  program,  and  it  is  one  of  the  reasons  WHAS  received 
letters  from  38  States  and  Canada  when  we  recently  informed  the 
audience  of  the  FCC  proposal  to  break  down  the  clears.  Air  Force 
Maj.  P.  W.  Corbet  wrote: 

For  16  years  I  have  moved  around  this  country  in  the  Air  Force.  ...  In  Sumter, 
S.C.,  in  Athens,  Ga.,  in  Dayton,  Ohio,  in  Waco,  Texas,  and  now  in  Omaha,  Nriir., 
there  has  been  one  "old  faithful"  booming  through,  serving  bb  a  refemiM  point  for 
a  large  part  of  America  which  is  too  divided  and  compartmentalized  by  mwll 
r«^nal  mtarefltfi.  WHAS  is  indeed  a  part  of  America. 

Continuing  with  the  WHAS  broadcast  schedule: 

The  news  at  9  p.m.  is  followed  by  "Radio  Theater,"  a  broadcast 
which  chedlenges  the  imagination  of  listeners,  creating  really  "The- 
ater of  the  Mind." 

Then  follows  the  45-minute  broadcast  referred  to  in  the  WSAZ 
commentary.  It  is  called  "Spectrum"  and  the  title  does  reflect  the 
content.  It  is  national  and  r^oneil  news,  comment,  coping  infor- 
mation, sports,  weather,  all  of  which  informs  listeners  everywhere. 

Our  local  news  staff  responsible  for  this  and  other  news  broad- 
casts is  one  of  the  largest  in  the  Nation  for  stations  which  do  not 
program  all  news.  The  staff  includes  2  meteorologists,  a  fuU-time 
farm  director,  and  a  farm  consultant,  a  helicopter  reporter,  3 
sports  reporters,  a  couple  of  people  concerned  with  public  affairs, 
and  a  htmi  news  staff  of  10.  Tlus  staff  is  supported  by  CBS  and 
Mutual  Radio  and  various  Associated  Press  services.  There  is  a 
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complete  weather  station  radar  which  can  scan  all  or  part  of  15 
States— 500  kilometers. 

We  also  have  teletype  service  from  the  National  Weather  Service 
which  provides  details  on  emy  potential  severe  weather  area  in  the 
Nation. 

WHAS  also  has  a  number  of  technical  facilities  which  make  us 
less  vulnerable  to  being  put  off  the  air  during  times  of  emergency. 
Much  of  it  was  used  in  Apnl  1974  when  tornadoes  ripped  throi^h 
the  Midwest  and  South. 

Both  the  trimsmitter  and  the  studios  have  emergency  electrical 
generators.  There  is  a  standby  transmitter  and  related  equipment, 
as  well  as  microwave  and  land  lines  for  trfmsmitting  from  the 
studio  to  the  transmitter.  As  a  matter  of  fact,  redundant,  independ- 
ent systems  for  maximum  reliability  are  part  of  the  overall  design 
of  the  technical  facilities  at  WHAS. 

In  the  event  that  a  national  disaster  disrupted  the  network  dis- 
tribution system,  it  would  still  be  possible  for  one  clear  channel 
station  to  pick  up  the  signal  of  another  clear  channel  and  thus 
cover  the  Nation.  To  this  end,  the  Defense  Civil  Preparedness 
Agency  has  supplied  WHAS  and  other  selected  stations  with  equip- 
ment to  increase  the  chances  of  our  facilities  remaining  operable 
following  a  nuclear  attack. 

Tlie  committee  should  be  aware  in  its  consideration  of  the  status 
of  clear  channel  radio  that  there  is  a  difference  in  a  station  being 
licensed  for  full-time  operation  and  actually  providing  24-hour  serv- 
ice. All  the  clear  channel  stations  broadcast  around  the  clock,  but 
most  stations  licensed  to  operate  full  time  do  not  do  so. 

In  Glasgow,  Ky.,  for  example,  the  full-time  AM  station,  WKAY, 
will  sign  ofT  at  10  p.m.  today.  The  FM  station,  WGGC,  will  also  sign 
off  at  10  p.m.  In  Van  Wert,  Ohio,  WERT-FM  will  sign  off  today  at 
10  p.m.  lliat  is  just  45  minutes  after  the  daytime-only  AM  will  sign 
off. 

The  decision  that  leaves  Glasgow  £md  Van  Wert  without  local 
radio  service  for  8  hours  each  day  is  one  made  by  their  owners  and 
managers.  The  existence  of  clear  channel  radio  is  not  the  factor 
involved.  Another  important  fact  is  that  the  Vzm  Wert  stations  are 
owned  by  Mr.  Ray  Livesay,  president  of  the  Daytime  Broadcaster 
Association,  who  is  on  the  panel  today. 

The  same  situation  exists  all  over  the  Nation.  Forty-six  South 
Carolina  communities  have  radio  stations  which  could  provide  full- 
time  radio  service.  But  there  is  24-hour  local  broadcast  service  in 
just  15  South  Carolina  communities — only  32  percent  of  the  com- 
munities that  could  have  full-time  service. 

In  Kentucky,  stations  EU'e  licensed  for  24-hour  operation  in  71 
communities.  But  only  17  communities  actually  have  24-hour  radio 
service.  This  information  was  taken  from  Standard  Rate  emd  Data, 
an  industry  publication. 

Some  time  in  the  next  few  weeks,  Skylab  will  fall.  We  are 
fissured  that  it  is  improbable  that  any  debris  will  fall  on  an  inhab- 
ited area.  However,  should  reentry  occur  during  the  late  evening  or 
early  morning  hours,  the  responsibility  of  informing  all  the  NaUon, 
including  Van  Wert  and  Glasgow,  will  be  with  stations  such  as 
WHAS  and  other  clear  channels. 
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The  fall  of  Cambodia  came  during  these  hours,  as  did  the  evacua- 
tion of  Vietnam  and  the  death  of  Pope  John  Paul.  And  remember 
that  man  first  walked  on  the  moon  between  midnight  and  6  a.m. 

It  has  been  suggested  to  the  subcommittee  that  localized  disas- 
ters cannot  be  addressed  by  the  big  stations.  It  is  said  the  commu- 
nity with  only  daytime  AM  service  suffers.  However,  I  don't  think 
it  heis  been  pointed  out  that  present  FCC  rules  permit  daytime-only 
stations  to  continue  broadcasting  at  night  in  the  event  of  local 
disaster.  That  is  Rule  73.1250(B). 

Please  do  not  take  these  remarks  to  indicate  that  I  am  oppoeed 
to  the  language  in  S.  611. 

Maximimi  full-time  local  radio  service,  minority  ownership,  and 
diverse  broadcast  signals  are  fill  desirable. 

However,  clear  channel  broadcast  service  is  also  desirable  and 
necessary.  S.  622  addresses  this  need  with  its  language  on  clear 
channel  broadcasting.  We  hope  the  subcommittee  in  the  final  ver- 
sion of  the  rewrite  will  include  the  clear  channel  language  con- 
tained in  S.  622,  thus  taking  into  account  the  best  interests  of  t^ 
m^ority  of  American  radio  listeners. 

Thank  you,  Mr.  Chairman.  I'd  be  pleased  to  answer  questioiu 
and  provide  any  additionfil  information  you  need. 

Senator  Hollings.  Thank  you.  Your  complete  statement  will  be 
made  a  part  of  the  record. 

Mr.  Greer,  can  you  explain  what  Mr.  Bingham  just  said,  that  46 
South  Carolina  communities  have  stations  which  could  provide 
full-time  radio  service  but  only  32  percent  of  the  communities  have 
it? 

Mr.  Greer.  Mr.  Bii^ham  said  that  his  data  comes  from  Standard 
Rate  and  Data  Service,  which  is  a  meigazine  publication,  which 
delineates  market,  market  information,  Euid  station  rates,  and 
there  is  no  technical  expertise  in  this  magazine  whatsoever.  It  is 
something  for  the  lay  portion  of  the  broadcasting  industry. 

I  don't  know  where  this  figure  can  come  from  to  make  a  state- 
ment like  that.  A  technical  study  would  have  to  be  made  on  every 
one  of  them  to  do  it.  In  other  words,  his  information  is  not  from  a 
technical  source. 

Senator  Hollings.  Let's  see  what  Mr.  Bingham  has  to  say  on 
this. 

Mr.  Bingham.  I  can  provide  the  report  to  the  committee.  It  lists 
all  stations  and  whether  they  are  24-hour  stations  or  daytime 
stations  and  what  times  the  stations  go  off  the  air,  emd  I'd  be  glad 
to  make  it  avEiilable  to  the  committee. 

Senator  Holungs.  I'm  talking  about  daytime  and  nighttime.  Are 
you  talking  about  the  same  proposition?  Let  me  hear  you  once 
more,  Mr.  Greer,  about  the  technical  aspects  of  it.  Are  we  talking 
about  market,  and  ^ou  say  it's  impossible  to  do  it? 

Mr.  Greer.  This  is  not  a  publication  which  deals  with  the  techni- 
calities at  all,  only  with  market  information.  That  is  my  point.  We 
are  speaking  of  the  daytime  stations  here  which  are  on  clear 
channels,  w&ch  is  what  I  am  specifically  referring  to.  The  maga- 
zines he  is  specifically  referring  to  are  magazines  which  update 
themselves  on  population  data,  sales  information,  and  rates. 

Senator  Holungs.  What  I  am  trying  to  say  is:  How  many  could 
go  full  time  today  that  have  not  chosen  to  do  so? 
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16.  and  17>     For  countlat  and  talllat,  tee  retponse  to  Question  11. 
AH  and  FM  sarvica  wat  datamlnad  fron  the  nap*  referred  to  In 
the  reaponae  to  Question  J. 

18.  See  retponse  to  Question  10. 

19.  Paragraph  ik  of  Attachment  2  to  the  Further  Mottce  contains  high- 
light* of  the  naterlal   set  out  In  the  preceding  paragraphs  kS 
through  63  of  that  docunent.     Those,   In  turn,  ware  drawn  froa: 

a.     The  record  sources   Identified  In  those  peragraphs; 


21  and  22,     To  develop  an  astlnata  of  the  potential  nutfcers  of  nsw 
unlimited  time  stations  that  night  be  assigned  on  and  adjacent 
to  the  Class   l-A  clear  channels   If  the  Class   I-A  station  on  aach 
channel  were  protected  In  various  ways,  an  engineering  review  was 
made  of  existing  sistgnmenti  on  Class  l-B,  Class   ill    (ragional) 
and  Class    IV  (local)   frequencies.     The  pewar  levels,  directional 
antenna  systems,  etc.  were  observed      Then,  each  Class    l-A  channe} 
was   rev  ewed   In  I  Iglit  of  ex  st  ng  a  location  techniques  set  forth 
In  the  FCC  rules;  and,  observing  the  existing  ass  ignments  to  be 
protected,   co-channel    and  adjacent  channel,  al       sted   In  the 
publicly   ivallab   e  offlctal    lists  ef   notified   assignments   for   the 
U.S.  and  neighboring  countries,  and  using  the  attached  channel- 
by-channel  maps  of  Class   l-A  skywava  service  as  an  aid     tha  tabu- 
lation attached  hereto  as  Attachment  II  was  constructed  for  the 
various   indicated  astiinptlons.     The  estlinates  of  '"100  to  125," 
etc.  thet  have  been  stated  are  rough  approxlnatlont  made  froai 
that  tabulation. 

23.  Tha  staff's  subnisslons  to  the  Conntsslon  consisted  of: 

(1)  Maanrandun  from  Chief,  Broadcast  Bureau  to  the  Cconlsslon  dated 
Oacetiber  I,   I97B,  Subject:   "The  Onlbus  AH  Clear  Channel 
Raallocation  Procaading  (Docket  No.  206U)." 
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(3)  HtnoranduM  fron  Chlaf ,  Brotdcast  Bureau  to  tha  Conliilon 
datad  Dacaabar  12,   1978.  ralatlng  to  tha  raaourc*  r«pact  of 
tha  prepoiad  claar  channal   raaltocatlon*. 

Ik)  Tha  prepoiad  Furthar  Notice  of  Propoiad  Rula  Hafctng,  which 
■as  adoptad  and  relaaied  without  changa  axcept  tha  addition  of 
Sactlon  t{d)   "Appi Icatloni  Procaislno,"  conlliting  of  Paragraph! 
162  through  165i  and  tha  coniaquant  ranuabarlng  of  tha  paga  and 
four  -paragraph!  constituting  Sactlon  V,  "Invltattont  to  CtMnant," 
which  was  otherw  ie  unchangad  axcapt  for  tha  Insartlon  of  tha 
original  data*  for  filing  coaaanti  and  raply  c 


(a)  Appandtx  1   to  tha  HaaaranduB  from  tha  Chlaf,  Broadcatt  Buraau 
addretsed  to  tha  Cooaltilon  on  OacMbar  1,   1978,  entltlad  "Suiwary 
of  Contanti  In  tha  Claar  Channal   Flula  Kaklng  (Dockat  No.  20642)," 
which  haa  already  bean  publicly  ralaaied  undar  tha  *aaia  title  ai 
Attachoant  Z  to  the  Further  Notice  of  Prepoiad  Rula  Making  adopted 
Dacanbar  19,   1978,  with  alnor  editorial   changes  such  as  anunaratlon 
of  the  paragraphs,  which  had  not  previously  baan  enuneratad,  and 
CMverslAn  of  "Table  of  Concents"  references  to  the  niabarad 
paragraphs     nstead  of  to  tha  pages  (whose  anunaratton  In  tha  text 
remained  unchangad). 


For  the  inatarlals  that  era  publicly  avallabia,  you  nay  ccata  to  tha 

Connlislon's  Public  Reference  Room  for  docunants   In  tha  Ooefcat  20642 
f 1  la  For  copying  or  you  nay  contact  the  DoMitown  Copy  Center  which  has 
been  awarded  a  contract  to  make  copies  of  public  files.     Thalr  address 
and  telephone  nun^r  I*  1730  K  Street,  H.V.,  yashlngton,  B.C.  2000G, 
(201)   %S2-llt2Z. 

Slncoraly  yours, 

Wellac      -     y 

Chief,  Broadcast  Bureau 
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provided.     Tha  Offic*  of  Taleconaurlcitlon's  daptctlon  of  tha 
I .0  wH/m  coveraga  for  the  nation  was  tha  only  luch  showtng  of 
record.     Ho  factual  documentation,  other  than  the  Office  of 
Taleconrnjnlcat Ion's   ("OP'}  submission,  and  written  comtents 
directed  to  It,  was  used  to  arrive  at  the  conclusion  that  OT'i 
depiction  of  FM  service  nationwide  Is  useful  for  the  nationwide 
allocations  purposes  of  this  proceeding. 

The  CCBS  'Type  B"  nighttime  primary  AH  service  map  and  OT's 
1.0  mV/m  FH  nap  were  used  to  construct  the  Connlsston's  composite 
nap,  Attachnent   I  of  the  further  Wotlce.  which  was  triced  onto  a 
1970  U.S.   Census   population  map.      That   Census  map  contains 
depictions  of   the  populat  en  d  s  t-r  l^ut  Ion   throughout   the  U.S. 
In  the  areas  on  the  map  which  were  not  shown  to  have  ■  primary 
aura     broadcast  signal,  the  population  was  counted  by  tabulating 
the  towns,   cities  and  rural  counts  of  population  symbols.     Where  a 
town  or  city  was  on  •  borderline.   It  was  counted  as  being  unserved. 
The  foregoing  maps  and  handwritten  population  tallies  are  avail' 
able  In  Room  BOlO,  2025  M  Street,  N.W.,  Washington,  O.C.,  where 
they  ney  be  Inspected  and  borrowed.    If  desired,   for  reproduction. 

The  FCC  cooposlte  map  was  used  for  making  a  visual  observation 
of  the  unserved  portion  of  the  couotry.     This  area  was  estimated 
to  be  "ebout   1/3  of  the  land  area,"  as  stated  In  the  Further  Wotlce. 

setting  forth"  the  "distortion 
Further  Notice  In  Docket  6741,  24  F.C.C.  303  at  313 


(d)  Docket  Ho.  20642,  Corporatio 
Engineering  Exhibit  A,  at  Vo 
Volune  II,  Figures   ll-SA  and  i i-^e. 

The  licensees  who  submitted  estimates  of  first  nlghttlm 
service  gains  did  not  show  that  they  took  the  distortlc 
Into  account. 
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AttachMnt  I    ts  ■  photocopy  of  tin  map  of  th*  Unltad  Statat 
depleting  the  0.5  mV/m  50t  ikywava  contours  of  all  ClMt   l-A 
and  tiaii   l-B  AH  ttattons  and  aggragatlng  the  nurabari  of  ikywave 
tervlce  tn  different  areas,  whtch  hbs  used  tn  arriving  at  the 
estlmatai  of  multiple  skywave  larvicai  statad  tn  the  Further 


3.     CCBS'   depiction  of  Type  B  groundwave  lervlce,  filad  with  Iti 

conaant*  In  Docitet  20642,  ware  uiad.     The  33  counties  conddared 
to  have  AM  service  throughout  or  In  •  predonlnant  portion  of  the 
county,  are  Identified  In  the  worksheets  Bade  available  under 
Question  11. 

10  and  IS.     The  assessasnt  that  enough  diaries  were  racelved  In  the 
aggregate  to  throw  useful    light  on  the  basic  allocations  Issues 
In  Docket  20641  was  based  upon  review  of  the  Arbltran  data  tn  the 
record  and  the  record  conncnts  directed  to  the  Arbltron  study. 

11.  Staff  tallies  and  worksheets  containing  the  requested  Inforaatlon 
are  available  In  Koon  8010,  2025  H  Street,  N.W..  Washington,  B.C., 
where  they  aay  be   Inspected  or  borrowed  for  duplication. 

12.  See  the  response  to  Question   11. 

13.  The  evaluation  was  not  based  on  docunantatlon,  separate  froai 
that  In  the  record  of  Docket  J0&'>2,   but   It  was   reached  with 
awareness  of  the  urlver&a  ty  recognized  progressive  dlnlnutlon 
of  the  rel   abl      Cy  of  A>l  skywave  signals  the  farther  out  the 
listener  Is  fron  the  station,  and  the  fact  that  the  statistical 
expectancy  of  a  satisfactory  reception  about  750  alias  from  the 
transnltter  Is  only  501  of  the  tine. 

U.  The  conclusion  drawn   En  paragraph  93  of  the  Further  Notice  was 
made  by  comparing  the  existing  radiation  of  the  Class   l-A  sta- 
tlons  to  that  of  the  several  higher  power  proposals  accompanying 
comtents  of  Class   l-A  licensees,  and  observing  that  It   Is  axlo* 
matlc  that  a  nondlractlonal  power  Increase  would  reduce  the 
potential  number  of  co-channel  stations  which  afford  a  given 


IS-   Documents  used;     CCBS  "Type  S"  AH  nap  and  OT  1 . 0  nV/n  F 
primary  service  and  0.5  mV/m  SOt  map  furnished  In   respo 

(See  response  to 
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.  and  I7>     For  countI««  and  ulllas,  ««e  reipome  to  Qwstlon  II. 
AH  and  FH  larvica  was  datanalnad  fro*  th«  napi  rafarrad  to  In 
tha  r«»pon»a  to  Question  3. 


.   Paragraph  64  of  Attachnnt  2  to  tha  Further  Hotlca  contain*  high- 
lights  of  tha  inater  a    set  out  In  tha  precadlng  paragraphs  45 
through  6]  of  that  docunant.     Thoie,   In  turn.  Mare  drawn  fron; 

«.     Tha  racord  Murcat  Idantlfled  tn  tho*a  paragraph*; 

b.     Tha  tallle*  and  narksheat*  referred  to  in  tha  ra*pan*a 
to  Question  II. 

■tlnata  It  tha  itaff  ■  computation 

21  and  22.     To  develop  an  eitlnata  of  the  potential   number*  of  n«w 
unlimited  time  itaClons  that  might  be  aislgned  on  and  adjacent 
to  the  Clat*   1-A  clear  channel*   If  the  C1a*«   l-A  autlon  on  each 
channel  ware  protected  In  varloui  wayi,  an  anglnaaring  review  mat 
nade  of  exist  ng  aislgnmant*  on  CUs*   I'B,  Cla**   III    (regional) 
and  C  tsi   IV      ocal     freqgerclei.     Hie  poMar  levali,  directional 
antenna  lystems,  etc.  were  observed.     Then,  each  Clas*   l-A  channel 
was   rev  ewed     n    light   ef  existing  allocation   technique*   Sat   forth 
in  the  FCC  rules;  and     observing  the  existing  asilgnments  to  be 
protected,   eo-ehannel    and   adjacent  channel      iS        sted     n   the 
publicly  available  official    Msts  of  nottf  ed  a**lgnnents  for  tha 
U.S.  and  neighboring  countries,  and  using  tha  attached  channel- 
hy-channel  naps  of  Clas*    l-A  skywava  service  a*  an  aid,  the  tabu- 
lation attached  hereto  as  Aetachnent  II  was  constructed  for  the 
various  Ind  cated  assumptions.     The  estimates  of  "100  to  125," 
etc.  that  have  bean  stated  are  rough  approximations  made  frcm 
that  tabulation. 

23-  The  staff's  subntsslons  to  the  Conmission  consisted  of: 

(1)  Haaorandum  frcm  Chief,  Broadcast  Bureau  to  the  Connlsilon  dated 
Deceatier  1,    1978,   Subject:   'The  Onnlbus  AH  Clear  Channel 
Reallocation  Proceeding   (Docket  No.  106ii2}." 

t  the  Table  of  Contents  to 
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(3)  HaaoranduB  froa  Chlaf,  Broadcait  Bun 
dat«d  DKonbar  12.  1978,  relating  to  tha 
tha  proposad  clear  channel   raallocatlon*. 

W  The  propoaad  Further  Notice  of  Proposed  Rule  Haking,  which 
was  adopted  and  releaied  Mithout  change  except  the  addition  of 
Section  t(d)   "Applications  Procaiiing,"  coniliting  of  Paragraphs 
162  through  KS.  and  the  consequent  renunbering  of  tha  page  and 
four  paragriSphs  constituting  Section  V,  "Invitations  to  CcMaant," 
■hUh  viBs  QtherMlsc  unchanged  except  for  the  Insertion  of  tha 
original  dates  for  filing  comants  and  raply  conaients. 

All   the  foregoing  are  attached  hereto  except  the  following  already  publicly 

[a)  Appendix  1    to  the  Hemaranduc  from  the  Chief,  Broadcast  Bureau 
addressed   to  tha  CcMailsslon   an  OeCiaAier   1,    1978,   antUted   "StaMsry 
of  Contents   In  tha  Clear  Channel   Rule  Kaking  (Docket  ilo.  2DM2}," 
which  has  already  been  publicly  released  under  the  saaie  title  as 
Attachment  2  to  the  Further  Notice  of  Proposed  Rule  flaking  adopted 
Oeceafeer  19,   1978,  with  atnor  editorial   changes  such  as  enuiMratlon 
of   the  paragraphs,  which   had  not   previously  be«n  enumerated,  and 
conversion  of  'Table  of  Contents"  references  to  the  nurabered 
paragraphs  Instead  of  to  tha  pages  (whosa  anunaratlon  In  tha  text 
ranained  unchanged) . 

(b)  The  Further  Notice,  which  was  publicly 
k5D2)  with  no  change  except  the  1| 

For  the  Batarlals  that  are  publicly  available,  you  may  ccaw  to  the 
Coimlsslan's  Public  Reference  Room  for  documents   In  tha  Docket  206t2 
file  for  copying  or  you  may  contact  the  DoMitown  Copy  Center  which  has 
been  awarded  a  contract  to  make  copies  of  public  files.     Their  address 
and  telephone  nimtfr   Is  1730  K  Street,  N.W.,  Uashlngton,  D.C.  20006, 
(202)  452-1422. 


Sincerely  yours. 
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riDIIUt.  COHHUHICATIOHI  COMHIWOH 


Agenda  Item 


Chlaf  I  nraadcut  Bu 

TtB  (teilhoa  Mt  clM 
(Ooclut  M.  30642) . 


1  MallowUea  I 


KTIOHi  Mept  tb*  MtUchad  Purttur  Botiot  of  Prepetd  Jtiil*  ttAing, 

■hlch  pnpcxa*  Co  rstaln  tb*  pcasaat  30  kM  pooaz  ■»rl»» 
and  aDtJioilia  ■ddlelanal  lullalud-tlaa  Matiooi  an  tba 
as  Cl««i  I-ft  cLux  channals. 

UMiMismiXvi  raMim  dshcti     Thii  vUt  ba  aMmMd  In  m  uaoclatcd 
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PtBIJ  or  UJWTlM'l'h 


[POcXat  30642) 


(A)    OrigiiKl  Claw  Chwwl  Clb1*Ctlv« 

(S)  PrTlo>i»  l»*«lloe*tlop« 

(C)  Qo>«tloM  Bow  gwidlaq 

(D)  Ortrlnqa  by  th*  PartlM 

(1)  HlobT  Powr 

(2)  *Poplic«tlon' 

in.   EXTBKT  Cf  gXISTIMG  PRIWUCT  SERVICg 

IV.    ncnqtis  new  pboposed 

(A)   Pt«— rvtioo  of  th«  SO-Mt  Powr  Wmlamm 
(I)   Balancing  Public  Banatlf 
<2)   Potantlal  for  Expanded  Sarvlcai 

(3)  Proqraa  Sarvleaa 

(4)  I4Jtanar  Surva!;a 

[■)  Xrbitxon 

(b)  Listcnar  Survaya  by  Statlona 

Cc)  Doana  Farm  Broadoaat  Studlaa 

(5)  Inta rf«ranca  frog  Foreign  Btationa 
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(6)  Oth«r  Con«ldMatlnn»  Mt^ctlng  Highr  Powr 

(a)  Compatitlve  Impact 

(b)  Concentration  ot  Control 

(c)  Tachnlcal  Bff«et« 

U)  Blanketing 

O)    Intarfarencs  to  Mjacant  OuuumI  Station* 

(31    lonoapharic  Bffacta 

(7)  Hcroaa-tha-Boaril  9-Tia*«  Power  Incraaaa 

(8)  Tha  Oaclalve  Paeton  Sarvlca 

(•1  Shared  Oaa  of  Clna*  t-?t  Clear  Channala 
(1)  Protaeted  CIa«a  I-ft  Servlca  >raaa 
(3)  (WeUT^a 

(3)  Opportunity  tor  Mora  Minor Ity-Qwned  Station a 

(4)  Oaytljia-Only  Stationa 


(51    MoncoBmarclal  Broadeaatlng 

(6J    OthT  Dwnanda  for  Cl«ar  Chami«l  Spactrum 


(C)   Additional  Facilities  on  J 

V.  ALTEiaOLTIVES 

VI.  PlTERHftTIONAl.  COWSIOEHATIONS 
VH.    PROCESS ING  PLM15 

VIII,        BECOHMmiMtTIOWS 
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1.  Sianaxy  of  CoBanwita. 

2.  Llat  o(  Cla«a  I-A  Ounnals  and  StaCiona. 

3.  Kappad  Lecaclona  of  All  29  Claaa  I-A  Statlona. 

4.  Hvpad  Location  a  of  11  Onduplicatad  Claaa  I-A  Scatlona. 

5.  CCBS  HV  of  mtlemftda  AH  Nlghttlaa  ficaundwava  Sazvlcaa. 

6.  Staff  tkp  of  Natioowida  AM  and  FH  (Aural  Broadcaat]  Kl^httlaa 


7.  Primal y  and  Sacondar;  Sarvlca  Araaa  of  WEH. 

8.  Frlaazy  and  Sacondary  Sarvlca  Araaa  of  KSL. 
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1,  Th«  baaic  U(ua  i(  ittaathar  Co  ptaiarn  and  axtand  tha  lone 
iDttTfaraaca-fraa  raach  of  cba  25  Claaa  I-A  claar  channal  ■Cation*,  or 
liaic  that  caacb   Co  saka  rooa  for  Bra  AH  acaciosa. 

I.      Iha  aecOapanyioj  Further  Hocice  ot   gropoied   Suit  Waking 
pcopoaaa  tha  lactar  aUertutiv*.      ic  would,    in  the  Bureau'*  viev,  baccar 

of  oppotCunicLai    for  HOta  aiaaritT-owasi]  acaciooa. 


If  eoManci  aub^tcad  b;  avar  130 
iriiad  aota  fullr  in  Cha  eortaapoading  aaecioaa 

1  it  U  kayad  for  aa*7  tafaraaea.     Udicional 
f  ot  tha  eooaanea  aaaooiatad  wlcb  thia 


icg   propac«a   to  rajaet   powar  higher  tbao   Cbe 
uauld   opea   tba  utj   Co  addini  ualuaicad  ciaa 
co-cbannal  Claaa   II  atation*  both   oo  tha   11   cbasnal*  on  ifhich  va* 
•olitarj  Claaa  I-A  ication  now  oparataa  at  ni|ht  in  cha  48  coDCi|uoua 
acaca*,   aa  wall  ai   on   Che   1&  channela  now  aharad  with  onlf  ooa  Or  two 
otbar  acationa. 

3.      Tha  plan  aakea   roon  for  about  80   CO  100  on  ualiaicad-Cuaa 
acacioaa  oa  tha  Claai   I-A  channali.   About   IS   addicioaal  ualiaitad-ttBa 
ataciona  could  ha  addad  Co  adjaeaot  cbannata.     Da^ciaa-oal;  ataciona 
could  aiao  ba  addad   lacat,   wbaa  th*   riak  of  precluaion  of  potantial 
aarvica  gaiaa  ftoa  ualimicad-ciaa  Claaa  II  aCacLona   ia  auffieiantly 
raduead. 

6,  Saction  V  of  thia  Haooraaduo  aotai  poaiibla  altanaciva 
couTiaa  of  action. 

II     THE  RiCOiP 

A>   Origiaal  Claar  Channel  Obieclivea 

7.  AM  "clear  chaoae  j"  aiiac  bacauaa  ac  nighc  Cha  aarrica 
aod  lacerfaranea  raogaj  of  AH  aignals  *ra  vai7  Hich  graatar  chao 
durini  Che  day.  In  ocdar  Co  ptovida  aarriea  Co  araaa  not  raachabla 

ia  any  ochar  way,  IS  "Claaa  I-A"  AM  ladio  atatioai  waia  initially  livao 
Cha  aacluaiva  aighcCiBa  uaa  of  ana  of  IS  Claai  I-A  fraqueneiaa.  Ttaua, 
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'claiT  ehaanati".  Haat 
iccari,  local 
t   ia  Appcadij 


II,   ttaay  >r*  callad 
ataCiOB*  opacaCa  OBni-diTaccianallT 
taquaocia*  af  th*  2S  Claai  I-A  itaci 
pad  OB  Appaadix  3.     Ttaa  acatioDi  whi 
paat(  of  Chair  Claia  I-A  GhaDoala  ai 


S>     Ivancr-Cvo  "Claa*  I-B"  ehtaoal*  —  Kfaich  aca  aat  within  tha 
■copa  of  chia  ptoeaading  —  ara  cypieally  occuplad  bjr  two  Claaa  I-B 
atatiooi  diraetiooaliiad  Co  procacc  aach  ocbar.     Ihaf  cacaiva  pioCecciOD 
fros,  buc  do  ooc  racipracall;  proEaec.  cifchaiiaal  Claaa  II  acatiooa. 

9.     k  baaic  eircuBataaea  Co  baar  in  atDd  in  avaluatiai  pocencial 
tha  diffccaaca  batwaan  tha  tela- 
id  bjr  ao-callad  "iTouaduava" 
■ndeteil  ac   nighC  by  "akywave" 
<)    in  fiald   aCrangCh.      Skrwavc 
*  radiatad   ircm  Cha  CcanaaiCCing 
Durin)  BoaC  of  cba  daycima  cha 


aarvica  by  claat  cbsnael  AM  et 
tifaly    «ce«dy   "pri»«ry"   larvic 

propigicisn,  ufaich  iatcnoittca 
propagacioa  ocenca  ac  nighc  uii 
acacion  ara  raflaccad  by  cba  i 
ioDoapbera  haa  ictle  affecc  a 
CTaveling  upward  csntinua  out 


10. 


Croundwava 


akywava  aitnali  ara  racaivi 
of  0.5  sV/b  abouc  750  nila 
dacraaaing  axcanC,   altywave 

lisita  cha  pocancial  for  a 


Lee  by  protaeCad  C: 

Eo  150  >ilta  t 

I   SO  patcaac  of  chi 


ehannala  by  a  ai 
Claa*  1-B  etaar 

Daektt   6741. 


■avioua  laalloeatioBa. 

.1.   Procaadinga  bagun  in  194S  (in  DoekaE  6741,  Cha  predacaaaor 
Dockat  20642),  lauochad  naaaiva  enginaering,  aconooic,  liacaning 
■.I   (tudiea  Co  conaidac  alccnMCivei  to  what  «aa  racogniiad 
:ionabl«  liaitationa  aiijing  fcom  Che  axcluaiva  uaa  of  Claaa  I-A 
I  by  a  aiogla  atacion  ac  night,  tincll  chay  wara  lacac  Tasovad, 
lannala  alao  waca  originally  wlchia  Cha  acopa  of 
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U.  Iha  covDtUsi  plana,  Tarianta  and  alCanaClvai  ondar 
conaideiatiOB  laflccCed  cho  «■  cntlallr  oppoaad  Ideaa.  Ona  waa  to 
pccacrva  chi  eiclut  Vi  mi  of  Cliii  I-A  iCatiOBa  at  nigbc  by  a  aiotl* 
Clait  I-A  (Catian  vhile  extending  Cbc  already  long  ranta  of  it 
by  -pamicciag  Clax  I-A  acationa  to  iacrciK  pouer  tiam  SO  kH  I 
TSO  fcW  Th*  otber  baaic  propoaal  waa  to  prcicrva  the  SO  kS  aaii 
opan  tha  tmj  to  channal  aharlni  by  additiooal  acaciooa  at  ai|hl 

13. 


—  daferrad  action  on  otbar  co-cbanaal  and  adjaeanc-cbaooal 
•pplieattona  iihieh  aoold  riak  ptaeluaian  of  pocantiat 
aarvicai   tram  tha  Claaa  II-A  atationa  and  ttat  Cb* 
poaaibla  fotuta  ua«  of  hitbar  povar  tj  Claaa  t-k  atationa 
(BuLa  S«ecian  1.569); 

—  aada  no  chao|aa  on   Cbc  mazm  heavily  popalatad  Claaa 


U.      Id  December     197S.   tba  Co^iaaion  adapted  tba  Botlca  of 
PiopQgd   Ruleaakinn  and  Notiet  of    Inquiry  loaaiuracing  tba   inicaot 
proceadiag   at   a  lucsesioc   to  Docket   67AL,  AO   Fad. Rag.    S846T.      Docket 
6741   had  bean   reopaaed    ia   1969   Co  eonaidar  apacial  problaaa   affoeting 
tba  opacation  of  atacion  KOB  an  770  kBi,  and  waa  again  cloaad  in  1976. 
Wa  rafat  to  KOB  in  Saccion  IV  (B)   (6)    (a). 

IS.  Four  iaauaa  laC  out  in  tba  Notice  addreaaed  quaacioni  aa 
to  ■hether  to  pacalt  highet-  poutr  or- autbariaa  additional  co-channel 
facilitiaa  on  presently  duplicated  and  unduplicatad  channala.  Aa  in 
tba  pradaceaaor  docket  the  atruggl*  ia  baCweea  advocataa  of  bigbar 
power  wbo  ^poia  furchac  "duplication"  of  nighctiaa  ctaasnal  aharlag 
""'  1  uige  further  dupli- 
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16.     Ih*  Inquiry  portioo  of  eta*  Notie*  i 


scial  •tfacci  of  biflitr  powar; 


-  loareaa  and  lavali  of  InEorfar 


■  on  ch*  Claai  I-A 


~  affacca  of  uiins  atandard  radiation  pac 


Volusinoaa  t 


i^MBta  wara  aubmiccad  bjr  o 
b?   tha   gartit*. 


17,  The  licaaaeei  of  11  of  Cba  IS  Claii  I-A  (Ci 
that,  if  parmictad,  thay  would  laeraaia  powar  to  lavali 
bacman  tOO  and  500  kU.  Thraa  otbara  ara  coaaidariog 
bvc  ara  uneiiiwittad  to  uaiog  hi|haT  ponac.  CSS  did  ai 
uia  higher  pCiuer  but  did  hoc  objact  to  iCa  uaa  by  otbi 
ABC  botb  oppoaa  tha  autboriiation  of  bithat  poiiat.  ~ 
tbraa  of  tha  Claaa   I-A  icatiooi  did  not  fila  coaai 


18.  Iha  Claar  Cbamial  Broadcaat  Sarvica  (CCBS),  as  oc] 
in  which  12  licantaaa  of  16  Claaa  I-A  atationa  ara  BBBbaii,  i 
^igbar  powar  with  caamenci  aupp  lama  need  by  voluunoai 
■aDta  and  BaCariala.  Higher  paver  uaa  alao  aupportad 
fata  ot|aniiaciona,   cooaulciDg  aatiaaaia  and  aoaa  indii 


1-S>2  0  -  79    (part  •> 
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i^nti    racatnizi  highar  powar  inil  duplieation  ai 
id  Boda*   of  uaing  claar  cbannal  apactrva  apaea. 
■war  idvocaca*  argua  ttaa  oaad  for  Claia  I-A 
iDd  iBfiEoya   chair  [rouadwava  and  ilrriiava  at 
:*■  tram  ebair  ccaoaaittar,  Baojr  partiaa  oppoasd 
iiied   for   the  tddicion  of  mora  unliaicad-ciaa 
I*  I-A  claar  etaaanati.     Akihi  tba  aajor  adTocataa 
■ar*  tha  tolloirlat: 

DaycuM  Broadeatcari '   Aaaoeiation 

d  Ualiaitad  TUh 


1  tor  Broadcaac  Eii|iiiaaria|  SEaodarda,  lae.    (UCS) 
c  Broadcaacinl  (CPB)  and  national 

Hatiooal  Black  Hadia  Coalicion  (iBMC)* 

Zl>     Tba  caattal  iTBuaant  b;  idvoeatai  of  duplieatioo  ii  cbat 
undiT  today'  >  coodition*  radio  proinaaioi  ia  no  loogar  uaaful  at 
iraac  diatancai  aa   it  one*  waa  batora  taUviaion  and  FM  davalopad  and 
thouaanda  oora  AH  atatioaa  vara  aaaignad.     Tha  anphaaii   today,    it   i* 
■rtuad,   ahould  ba  io  favor  of  aora  ouaaroua  atatioaa   abla  to  oiiaat 
thair  piotra^iag  to  cba  oaada  of  tMATby  liatanari. 

21.     Tha  arguaaota  for  duplication,   tha  alcaTnaciTa  aodaa  of 
duplication,   and  tha  altaraativa  uaaa   to  wbicb  oav  duplicating  atationa 
could  ba  pgt  «r«  au^uriaad  undar  Saction  IV(B)  balo*  and  In  tha  cort*- 
aponding  (action  of  tha  furthar  Notica. 

ItX      btaat  of  Eiiatimt  NighCIiae  Primrr  Sarvica 


13. 

Racognition  o 

t  FH  Ai  a 

a^cea 

of  " 

aarvica  dr 

It   r.d« 

p.o 

pie   once  rackonad 

lacking  nighttiaa 

priMry 

cadio  aa 

TVica. 

CCBS 

counta  16  Billiott 

Ucking 

inlerfaren 

a-fraa 

TVica   ii 

tha 

>n  tha 

nap    ia  App 

ndix  5 

^eior 

ing  to  a 

•  taff 

ounc 

,    fauar  than  4  Billion 

pttaotkl  ha 

ar  AH  n 

T  FM  pri 

■ary  aarrica 

at  night.     Ihay  r 

aid.  in 

th.  undaik 

ned  iE 

»  on  tl 

a  sap  in 

"pt  bigha 

Appand 
r  poHar 

X  «. 

faw  axcaptional  c 

*     CPB  and 

NBHC  w 

uld   ace 

aaa. 

Digitized  by 


Google 


I  callad 


"clairad"  of  intarfaraac*  froa  co-cbannal  itatioDi,   cha;  t 
"claar  channala",     Ko*c  Cla**  I-A  itacian*  oparata  omi-diracciosallj. 
Iba  call   laetari,    locationa    and  fraquanciai   of   the   ZS   Cla**   I-A  *tatioa« 
ara  *at  out   La  Appaadix  2  and  nappad  on  Appandix  3,      Tha  aCaciona  irtiich 
ara  acill  tha  *ol*  Dishtcia*  oceupaat*  of  tbair  Claaa  I-A  channala  ara 
ihown  on  Appandix  A. 

8>     Tvancr'Cvo  "Ctaa*  I-B"  cbanoali  —  ubich  ara  not  within  tha 
acopa  of  chia  pTOiaading  —  ara  crpically  occupiad  by  tvo  Claia  I-B 
atatioQ*  diriccianalizatl  Co  procact  aach  ocbar.     Thay  racaiva  protaetion 
tram,  but  do  not  raciprocallji  protact,  ccr-channat  Claaa  II  atation*. 

9.     A  baaic  cireiaitaaca  to  baar  ia  aiad  in  avaluacing  potantial 
gcationa   i*   Eba  diftarance  batwaan  Cha  rala- 
ic*  providad  bj  ao-callad  "(i^ouadHava" 
■ervice  rendered  at   nigbt  by  "akywava" 
eoCly  viriei    in  fiald   atrcngth.      Skyvav* 
dbaa  lijnala   radiatad   fron  cha   CranaHictiot 
Durioc  aoit  of  tha  daytiaa  tha 


*anrica  by  eUar  channel  Ai 
tivaly  (taady  "priiaary"  »•( 
■ignala,  and  tha  "aecondarj 
prapaiaCioQi  lAich  iDCemi 
ptopa(ation 
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10.  Croundwava  aiinal*,  i 
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provide  uaable  priinaty  aarvica  by  protai 
bA)C  part  ouc  a*  far  a*  80  to  iSQ  aila* 
akyuave  lignali  arc  mcaivad  SO  pareaat 
of  0.5  DV/m  about  750  sila*  out  fron  thi 
dacraaaini  aitanc,  ikywava  *iiDala  ara  i 
diatancei.     FrocacCiaB  to  tha  akyvava  *arvj 
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already  axcaad  a*  auch  ai   100 

■ora  nuatrout  bih  aarviccg   oiicoted    Lo  liitamr*   IItIsb 
.      Thi)   d  iCcccQce   io  poc«ntial   larvice   t*i>*   i*   '^1   '>!• 

betwetn  aau   ilEyuive   acrviccs      chcough   nighfr  pomr,    Co 
■  ■  much  as   •   thousand  lu.  •*   from  s   cLear   chsnnal  *C«CiOB, 
ttiva  po>ilbill.cy  of  aav  groundwava  aarvica*  which  eoutd 

Diarby  audiancai  by  largar  niabari  of  icatiooa  wbieb 
■odacad  if  eba  JO  kU  powar  liait  rauina  in  affact. 


parcicLpatin)  claar  chaonal  atacioa  I 

(tiosi  can  and  do  broadcaat  progiaa 

Edaacially,    Chaj  ariua  Chac: 
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Oppooaata  of  highac  powar  asphaa 
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liiad  fam  ptotiaaaiag  i«  of  Intaiait 
ind  Bobila  andianeaa.  aa   iodicatad  in 
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I  Cha   aarvicaa  of  oaa   or  oora   fara 
iliiad  fara  pTOgranuos  raDgai   froa 
I  hour  a  day  on  waak  daya  for  ooac  of 
daily  in  cha  caaa  of  chraa  Clan  1-k 


Arbicron'*  1975  National  Radio  Survay  ihowad  foi  116 
all  or  Ch*  largaac  parei  of  utaieh  lack  nighccliw  priaaty 
nac  only  3SI  (39.61)  of  cha  888  uaabla  radio  liitaaing 
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diari««  r«CuTa«d  ttem  ihota  councU*  rtportad  any  aiihttisi  radio 
listaninc  ac  all  to  aay  itatioai.     Iboia  352  diariaci  aadc  S2S 
■aDtioa*  of  particular  icacioni   liatanad  to.     Onlj  47  of  luch 
■antiona  vara  of  Claia  I'A  claar  channal  acatiaoa;   and  only  8  of 
Cboaa  47  (l.S  parent  ot  tha  total  S2S  atacion  BaDtiana)  vara  san- 
Cion*  of   itaCioB*   locatad  at  diatancaa   ■raatai   than  750  ulai   fcoB 
eha  liatanar.     Id  all  7  counciai  wtaaca   thoia  B  aanEiona  vara  aada. 
thara  wara  aaDtima  of  lijtanini  to  othai  icatiani  aa  ««I1. 

33.  Too  fc*  Arbitron  diariai  mra   racaivad   Co  panit   ralibta 
infarancaa  for  claar  chanoal   IlicaDioc  in  individual  eouatiai.     But 
tha  atfragatad  figuraa  uadoubtadlj  (upport  an  infareaca  of  vnrj  icant 
llatanini — aatiomida — to  Claaa  I-Jl  (tatioai  ba]>aad  tba  appcoxinataly 
TJO-aila  raoca  of  tbair  O.S  aV/a  SO  parcaoc  akjrvava  aarvica. 

tfc'      Li»cen«r  Survtyi  by   Sciciam 

34.  That  tha  overvhelning  prapundaranca  of   liatanio(  to  Claai 
I-A  atationa   ia  by   fitiim^  Hichia  a  750-aila  or  avaa  abortar  tadiu* 
ia  alao  laoatallir  borne  out  by  ovar  10  raporCi  by  7  Claai  I-A 
atationa  of  cajpofliaa  to  a4il  and  talepbone  liicanaT  aurvaj*  vfaich 
Ch«r  tbaaaalvaa  conduccad. 

<e)      Poane   Farm  Broadcajt    Scudiei 

33.     Savaral  1976  aurva^a  of  fars  liataning  to  Claia  I-A  atation 
mo  at  Daa  Hoine*      Iowa   and  othar  atationa   in  loxa  ahoirad  that  WHO.   a 
laadar  in  faia  proiiuBiag     eaptuiad  Che  largaac  fara  aodinca  in  eancral 
Iowa;  bat  that  certain  other  atationa  wera  aora  haavily  patronitad  by 
naarbf  liatanar*   in  mmbara  of  aaatam  and  weacam  lona  countiaa  vtaich 
»xm  aicbln  HHO'i  ptiaarr  larvica  area. 

3fi.     Tbe««  and  othar  aurra;  reialti  notad  in  tha  Fnrthar  Rotica 
abow  that,  prograaaioi  ontvard  froa  tha  principal  city  thara  1*  a  sarkad 
fallini  off  of  liacaning  to  cha  Claaa  I-A  clear  ehannat  itatioa  aven 
vithia  Ita  priaary  aarvica  ataa  and  within  iti  own  atata,     Soallar, 
eloaar-by  ttatioat  wara  (bown  to  attract  aora  liitaoint  by  faroara 
liviBg  uodcr  200  aiUi   froa  the  Claia  I-A  atation.      Ochar   liitaniag 
anrvoya,  aa  already  noted,   ahow  chat   cbe  fall-off  beyond  cha  7S0-aile 
radioa  of  a  Claaa  t-A  atation  ia  draatic. 

(5)     Intarfaraate  tfoe  Foreinn  stationa 

37.     Of  197   ioi  4ae*«  of  incerferanca  by  foreign  atation*   to 
Claaa  I-A  atationa  which  were  detected  at   II  FCC  uoitoriDg  locatione 
in  Hay,   1976,  only  II  vara  daceccad  in  lacacioni  vithia  cha  7S0-aile 
rediaa  of  cha  Claaa   I-A  atation.     Seven  of  cheaa   inicancei  occurred 
OB  cbannala  occupied  by  Claii  I-A  atationa  which  did  noc  acate  a  clear 
incantion  to  uea  bi^ar  powei  even  if  it  ware  paraittad. 
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39.     All  in  all, 
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(b}     CoBC tat ration  af  Central 

43.  taotbar  qi»*cioa  d*bac«d  viviNiitativalj  buc  iodacitlval; 
£■   Hhctbir  higher  power  wvuld  liva  Claaa   I-A  ataconi  uadu*  caacaotTacion 
of   BedL«  conciaL.      Uhila  tbii    Caucbai   on  an   laportant   public   intataat 
coQiidccition,    it   ia  not  nacaaaarr  to  iiodaicaka   a  niea  balancing  of  Eha 
uaaupportad  artUBancaEioa  aa  aithar  ilda,   alDG*  rajactiao  of  blfhar 
pomT  ia  raacbad  on  tha  aaparita  and  loundar  ground  of  coapariaon  of 
pocanEial  larrlce  gaina  iiaiog  bigbar  powar  and  racainlng  Cba  SO  kW  powat 
liaic. 

(c)    T»cbnloal  Iftaeta 

44.  MoBa  of  tha  axguaant*  about  tha  radiatioa  affacta  af 
higbar  poHar  aarit  or  ara  givan  controlling  vnight  in  rajacting 
higbar  powar. 

U.     (1)     Btantacim.     Itooe  of  tba  aaaartad  affaeti  of  high 
fiald  atraagtb  noar  tba  tranaaittai — a.g. ,  racaivar  ovarloadiog 
•lactrical  charging  of  natal  objacCi   aucb  aa   (ancaa,    iacarftrcnce  with 
tba  operation  of  cha  alactronic  talaphona  cancrat  office  aquipoaat — 
ara  bayoad  raaady.      Much  oora  tiaa   and  Caacing  vould  b<   naadad   to 
ciaolve  queacioQ*  aa  to  tha  potential  af  higher  pmiai  far  iajuriaui 
biological  cffacta       But  dalaji  for  this  purpoaa  ia  naadlaaa,  again, 
baenuaa  higher  pomr  ia  rejected  on  Indapandanc  gionnd*. 

46.  (ii)  Intarferanee  to  Adjacent  Channel  Scationa.  Dee  af 
•  low  paaa  audio  filter  mold  appear  to  aaet  objectiona  on  the  grounda 
of  tntarfeianee  eanaad  br  bigbar  power  Co  aarvicaa  by  adjacent  channel 


Mid  b 


induce  objectionable  croai-aodulation  of  other 
i|  Che  ionoiphare.     Even  >are  uncertainty  aurrounda  tba 
whether   Cha   reflective   capacity  of   Che  ionoapbeie  would 
fected  by  the  uae  af  higher  powar.   Far  tha  reaaona 
it   ia  not  oaeeaaary  to  incur  delay  ar  expanae  to 
thaae  qdeatiana. 

(7)     Acrpaa-the-aeard  Kiae-Tiaai  PoHar  Ineraaia 

4S.      A  pcopoaal    chac   all  AM  itaciona  ba  permitted   to  incrcaaa 
power  nine  tiaaa,   lubiiLtCcd  by  eonaulting  engineer  Earl  HcCulluB 
OB  behalf  of  MCCO,   Cilia  I-A  itition  at  Hinoeapolii,  and  aupportad  by 
evo  other  lieenaeee.   ia  beyond  the  acopa  of  tbia  proceeding,  which  ia 
cancamad  with  Claaa  I-A  clear  channel  allocaciona. 
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litcanioi  It  *ll  to  laj  ication*.  Ihoit 
■■DCiODa  of  particular  itatLoni  liitanad  c 
■antioB*  war*  of  Claa*  I-A  claar  channd  * 
ehoaa  47  (l.S  pareane  of  tha  total  S2}  ication  ■ 
tiooa  of  itationa  loeatad  at  diataocaa  graatar  t 
tb*  liatasar.  Id  all  7  eouDtii*  vtaaia  choia  8  a 
thara  vara  Baation*  of  liataniag  to  othar  (tatio 
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by  penoaa  xithia  a  TlO-aila  or  avaa  ahortar  radiui 
i«  alio  tanarally  borne  one  by  ovar  10  rapOTCi  by  7  Claaa  I-A 
atationa  ot  raaponaa*  Co  aail  and  talaphooa  liacaaar  aurvaya  oliieh 
tbay  thaaaalvaa  cooductad. 

(c)     Doane  P«r»  Broadcaac   SCudiei 

3!.     Savaral  1976  aurvaja  of  fata  liatanint  Co  Claaa  I-A  acatioo 
HBO  at  Dat  Hoinci     Iwa  and  ochar  ataciona  is  Iowa  abowad  chat  UHO,  a 
laBddT  in  faiB  progruning    capcuiad  tha   lar|aat  fan  audiaca  in  cantrat 
looa;  but  chat  certain  other  acacioaa  vara  aora  baaiily  patroniaad  by 
•aitam  and  waacam  Iowa  counciaa  iihicta 
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(b)     Cone«BtricioB  of  Control 

43>      lBath«T  quMEioa  dabatad   >r|uBanCaciv*lj  but   iadacillval; 

of   aedia  conceal       Hhila   tbia   Couehaa  on  an  iflporCant   public   intereac 

-uaaupportad  (rtuaentatiaa  oo  cithat  aida,  line*  tejeccion  of  higliar 
povei-  ii  raached  on  tba  aaparata  ud  aoundai  fround  of  cospariaon  of 
potantial  aarvica  gaina  luing  bitbac  pnrai;  and  tetainini  Che  50  kW  powar 

44.     Itona  of  cha  ariaaasta  about  cha  radiacioo  affaeta  of 
hithar  powar  uric  or  ara  (ivan  coDCrolling  wei(hc  in  rajaetlnc 
hishar  povar. 
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Ihar  poMi 
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audio   fi 

47.  (iii 
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Mu£b  mofc  ciaa 
to  the  pocan 
Buc  delay  fo 
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r-a.,.,  cacaivar  owarloadin*. 

ca  auch  ••  fancea,    InCarterenca  wich 

laphone  c.nciaL  office  «quipMaC-- 
and  caacing  vould  be  oaadeil  Co 

iai  of  hifbar  power  for  iajuriou> 
thii  pucpoaa  ia  naadlaaa,  atain. 

a  low  paa 

Of  incart 
aeationa. 

Cat  would  appear  co  oaet  objactiona  on  the  srounda 
ed  by  higher  power  Co  aervicaa  by  adjacent  chaanal 

lonoaohalic  Efecta.     Additioaal  data  would  be 

3  adjudicate  the  debate  aa  to  whether  esiaaioDa  Eroa  atationa 
ualng  biiber  power  would  induce  ab  ectionable  croaa-apdulation  of  other 
aifnala  reachint  the   ionoiphare.      Even  noce  uaccrtaincy   lurrauoda   Cha 
quaatlon  ai  Co  whechei  cbe  rafleccive  capacity  of  the   ionoaphere  would 
be  adveraely  affeeced  by  the  uaa  of  hither  powar.  For  the  raaaooa 
already  atated,   it   ia  not  oaceaaary  co  incur  delay  or  axpaaaa  Co 
obcalD  docuaented  anawara  to  tbeae  qdeationa. 

(7)     ieroaa-the-Board  Wine-Iiaai  Power  laeteaae 

48.     A  propoaal   that  all  AM  atacioua  ha  pataictad   Co  increaae 
power  nine  tiaaa,   luboitced  by  canaulciot  anginaar  Earl  KeCulIua 

■1  I-A  ftation  ac  Minoaapolia,   and   aupporCad  by 
■  bayood  the  acope  of  thia  proceeding,  which  ie 
Ii  Claaa  I-A  clear  channel  ellocacioni. 
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67.     Tb*  pric*  oE  tliu*  iDcr«a*iiig  tb*  pocantial  nuabar*  of  Mw 
•Catiooi  ia  lavar*  raduetion  of  affaccivc  ««rvica  araai.     Uhara  Chi* 
r««chai  cha  poiot  of  diainiihiai  raturai  dcpeodi  upon  tha  allocation! 
objactivaa  ■faich  nav  itationa  <t«  datirtd  to  aarva.     Tha  potantlal  Cor 
proTidinl    ■  firit  nighttiite  pciiury   iirvicB  whare   It   ii  eou   lackias 
would  b«  eaomouiLy  raduced  by  ■ulilpljiiiig  aav  atacion  ombat*  to  tba 
point  af  aavara  curcailBaal  of  aarviea  tadiui. 

6S.     Siailaclr,   tha  capacity  of  iadividual  nan  Biaorieir-oiRiad 
■taciona   to  achiava   to  a  BtaDiiitful   degria   thair  piiaa   aarrica   objactiva* 
■ould  alao  ba  draatically  cuttailad.     Iha  ach iavaaant  of  largat  nuabari 
■onld  thua  ba  attaiaad  at  tha  coat  of  pravaating  luabara  of  naw  ainority- 
OiRMd   aCatlona   Co  aarva  aatiafaccotil) — ai   even  in  nacy  C(a««    Co  taach 
all  of — Cha  populationa  of   liiaable   cosaunitiaa  or  ca^crvatiooa  Htaerc 
Ch«  praianca  of  ralativalr    lacge  ouabaia   of  Binoiity  pttacni   etaacaa 
naada  not  Enlfillabla  bj  vmij  lau  povarad,  bigblj  lisicad  aCatioDi. 

69*     To  thai*  donbtfiil  aapacc*  of  etoiidlDt  aora  nuMroua,   low 
powarad   icacioni  anco  vacated  Claai   I-A  chinacli  are  addad    cbe  penalty  of 
loai  of  aarrica   oOw  provided  by  Claai  I-A  atatiana   wtiicb   for  decadei — 
luilf  a  canEuly.    in  oaoy  catei — havt  baea  re  lad  upon  foe  larviea 
throughout    large  netropo   icao  areaa  and   lirga   porCiona    of    their  hooie 
BCaeaa.     Alio     elinloating  Claia   t-A  itationa  would  raaova  tha  only 
nighcciaa  priaaiy  aarvica  available  to  loaa  paopla. 


«acabliihad  grouadwava  and   (kyvave   aervice   provided  by  individual 
Claaa  I-A  acationa,  while  replacing   Ch«B  with  ataCioai  Hhicfa — houevec 
BiMwrou*— ara  dtaaticalLy  eonatrictad  in  tha  renga  o(  chair  potential 

71.  SCudiea  of  cha  poaaibiliciaa  of  acco^udating  on  other 
ehannat*,  Claaa  I-A  ataciona  raaovad  (roB  their  preaanc  channali,  have 
failed  CO  diaeloaa  pocancial  galna  Juacifyiog  tha  caiultlng  lervica 

71.     The  particular  allocacioni  propoaala  put  forvard  in  tha 
I  appear  to  tha  icaCf  to  atrika  opciaal  balance*  aaong  Cha 


variant!  which  could  ba  conaidarad.     AM  allocatiooi  are  lubjac 
■any  variable!  (auch  ■!   frequency  affeeta,   aoil  conductivity,  ■ 
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S7.      Ttif  PurthT  HoticB  upr«**ai  ragiac  that   tb*  CoBBiuioa 
saDDOC  adopc  a  pcopoial  by  cti*  CoTperacioQ  foe  Fublic  kTudcaacinc, 
luppotcw)  bj  N.tioMl   Public   Badio,   lookinl  [ovarii  cht  raiarvacioo  of 


alcaady  providad  for  cadia  (Catlona   ia  tba  m  band. 

(a)     1:0a  ,ni   770  km 

SB  Th(  furchar  Hot  lea  iv^ritaa  Cb<  Ian|  biacorr  of  e. 
Iian  rciutraictail  ceriuMC  by  ROB.  I  Ctasj  II-A  icicioa  aC  Mbuquarq 
770  kHz,  ior  auchoriiacion  Co  ahar*  770  kB<  uich  WAJC  of  New  York 
praaaac  CUi<  I-A  tacion)  la  a  Claia  I- B  no  da  al  i^paraciM  vicn 
■  othat.      Th?  Furehar  Nocicc  indicaca 


Eba  (anaral  uia  of  Claaa   l-n 

67&1  and  ibac   it  ia  a|aiii  ra 


atatiooa  at  Rev  York  Cicy  opatating  00  660  kBi,   770  I181  and  880  kBt  Ea 

dirac claaa Liza,   ii  OA     baing  coniidBrid.     KOB'a  propoaal  for  JJO  kHi  baa 
baan  Cha  aubjacc  of  pzacaadinia   chaC  so  baek  Co   Hll..  and  »■•  taj.etad  ai 
recancly  ai   1976  in  procaadiaai   in  Dockat  671.I   ia  -a  Com  laioD  dacialOD, 
i9  tec  14  32,  ohieb  haa  b*an  afflraad  b]r  cha  CdutC  et  Appaala  and  oa  otaiEh 
clia  U.S.    SupriDc  CouTC  nai  daniad  carciatari. 


ralitijata  a  ClaallT  daeidod  ad,  hoc  propoaal. 
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n««  at  JK  CI««r  Qi«nB«l» 


(0.     th*  Cuiwtnion  marraa  for  uparila  ■ttaacion  ■  propos. 
by  loB*  AlB«k«ii  AH  licaa«*a»  to  r**i««  tli«  eurra*  utaich  dacaTaia* 
vbachar  tba;  confoniuich  liutaciona   iapoaad  od  chali  lignat  attangch 
oa  Claai   I-A  cbiiuati   in  eha  U  cmiCimaum  aCatai. 


vnacnar  Ena;  canconi  uicn  iiaicaciona   lapi 
oa  ClMi  I-A  cbanaaU  in  cba  AS  coBtiiuau: 

61.  Alchou|h  tha  poi 
«i«t  ba  daalE  with  aaparacal;, 
^apoaal*  foe  addad  CUai   II  ii 


■Eationa  in  jdjf  oC  cb<  ocbCT 
of  protaetion  Co  daiicaacad  > 
of  eh*  At  concituoni  itatai. 


of  cha  ptopagitioD  eurvai 


61.     Iho  Futche 
in  SaeCiDD  1.569  ei  the  r 
ebannal  ra allocation*,  baa  lintad  tha 
of  tha  Claai  I-A  elaar  cbanoali. 


h.  paDdiof  final  dociaion*  aa  to  elaac 
of  fiaquanciaa  ulcbin  30  kBi 


V     ALTtlMATIVIS 


1  rajaccian>   of  bigbar 


-  atatua  quo,  praaarvins  tha  SO  kH  povac  --■■■■—■- 
buc  paimitcinf  so  nav  Claa*  II  acatiooa  oa  Claai 
I-A  ehanncli  (Saetion  XV<BK1)). 


-  diacoatimiaaca  of  any  protactiaa  to  lacondi 
(>k7«ava)  aarrica  of  all  or  aoaa  of  tha  Cli 
(taCioD*  (SactioB  IV(B)(1).  TbU  ia  p 
a  poaaibla  altaraatlva  to  piacaction  t 
aV/a  SOZ  ilcTvava  contour  of  Cl«a>  I-A 
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67.  Bm  pric*  of  Oiui   Ineraaiiai  cha  potaacial  iuBb«r*  of  ■>■« 
■tationi  ii   iovoti  raduction  of  affaceiva  larrict  artai.      (feata  thii 
raaeha*  tha  point  of  diBlDlahini  raturna  dapandi  upon  cha  allocations 
objactiva*  tiliieh  naw  acationa  ara  daaitad  to  aarva.     Tha  potanclat   fat 
pTovidiD$  a  ttrat  nighcciaa  priM»tj  aarvica  nhart  it   ia  ao«  lacking 
•ovld  ba  anoTBOualr  raduead  b;  Kilcipljing  nav  atation  niabara  to  tha 
point  af  aavara  curtailaant  of  aarvica  radiua, 

68.  Siailarlr,   tha  capacic;  of  individual  naw  ainoritr-ownad 
atatiooa  to  aehiava   ca  a  oaanintful  dafaa  chair  priaa  itrviet  objactiva* 
•ould  alao  ba  draatieally  eurtailad.     Tha  achiavaaanc  of  larfar  ntabar* 
•ould  thua  ba  attainad  at  tha  eaat  of  pravancini  ambara  of  naw  ■inoliCT- 
ownad   acationa   ta  aarva  aati.   factotily — oc  <v<n  in  aany  =■■«■  to  reach 
all  of— tha  population*  of  aiieablc  coaBiniciei  or  laiarviciaD*  vbora 
tha  praaanca  af  ralacivalf  large  aunbera  of  niaaricr  ixTioni  craataa 
aaada  not  folflllahla  bj  vary  Ion  powarad,  bigtaly  United  acaCiaaa. 

69.  Ta  thaaa  doubcfal  aapacCa  of  crowdint  aara  mnaroua,   low 
pmarad  acaCLoni  onco  vacated  Class   1-A  chaoaela  ara  added  tbe  peaalcy  of 
loaa  af  aarvica  now  provided  by  Clan  I-a  atatlana  wbich  far  dacadaa— 
halt  a  eantury,    is  OAaj  caaea — have  baan  raliad  upon  tor  aarvica 
thraufhOuC    Large  nccropolitan  aieaa  and   larga   portioaa  af   thair  hoaa 
acacaa.     Uao,  alisiaaciag  Clasi  l-k  atationa  «ouU  rwaova  tba  only 
ni^ttiaa  prisary   aervice  available  Ca  aoaa   paopl*. 

70.  Khar*  ch*  balane*  falla  ia  a  aaCter  ot  judfaanc.     tha 
acaff  bsliavaa   that   che  jdvantagei  of   iaeteaaiag   Che  aultipiicicy  at 
•CaCioDi    ia  Cbs  Claaa    IV  do  not  oucwaigh   tha   cost  af   raaoving    loag- 
aatabliahad  graundwava   and  akTwava   aarvica  provided  bj   individua 
Claaa   I-A  acaciona,   iifail*   raplacini  thaa  with  acatiana  which — hcpwaver 

'  '.a  tha  raaga  of  thair  potential 

71.  SCudia*  of  tha  poaaibilitiaa  of  acco^aodatiag  on  other 
ehannaU,  Claaa  I-A  acaciona  raaovad  troa  their  praaent  channala,  have 
failed  ta  diactaa*  pocancial  gains  juatifying  cha  maulting  aarvica 

72.  Ih*  particular  alloeatioaa  propoaala  put  forward  in  the 
FnrCber  ieciee  appear  ta  the  acaff  to  aCrike  opCiaal  batancaa  aaoni  cha 
variant*  which  could  ba  conaiderad.  AM  altacacion*  ara  aabjact  Co  cao 
aaqr  variablaa  (auch  a«  ttaquancj  effecta,  soil  conductivity,  aocansa 
charactariatica,  diraccioneliiatioo) ,  and  ca  too  aicb  uncertainty  aa  ta 
exactly  irtiera  naw  atatiana  would  avancuatly  be  locaCed,   Co  paraiC  aora 
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lliaa  btoM  ippcuiuEimi  of  th*  potaatul  OMbart  of  a«w 

titlooa  imd« 

iiffeieoc  .LLocicioBi  comlitioii..      SttidUi  do  t.liibLy  ind 

cata,  honn 

[bit            in     iau  of  C]|«  patvliiabl*  povar  iiitgti  csaunpla 

■d  in  tba 

furctitr  Motic.,  all  mo  Claa*  II  >cati»a  nr«  raitcicted 

0  1  HW  powa 

th<    incoMig    in  COIal   (taCioo  Tmnib<irt  uould   bi  ninoc      (UC 

:i  •catioDt  could   ,uf£ici.otly  pcot.ct  co-ch«a.l  and  adj. 

(CaCioBi   if   cha:r  uaad  lubi caM ial Ijr  aoca  powar  Uub  Uili. 

VI      IlrtttHAtlOWAL   CaMStPEKATlOWS 

13.     Iba   iacartiatiaoal  iKrii-nc     >rtu=t>  potcrib 

eoadiciaa* 

tor  ch*  (band  uaa  at  Ui  ircquanciei  b;  North  Amarican  and 

Caribbaao  eouotcia*     North  Aairico  Regiomil  Bca>d:ai  iii(  AtiHOant  aad 

I-A  clsar  Ghamiala  ihall  ba  procacCad  geoaTall?  aiiLDi     is 

lAich  oould  taiult   if  u-cbansal     Mliont  In  otboc  ^ouncri 

•     pl.Cd     M 

aifoal  at  tha  bocdat  of  thg  procaccad  country  «ith  a  fiald 

atraattta  in 

Ibia  -borda 

Foralga 

ooly  agiiaic  tiUclug  a  .ignal  of    the   foragoing  iotarfarim 

field 

inn   H7  ba 

higher  elitxheca  vithio  th.  Dn.t.d  Sticai. 

74.     Haighbacini  cauacrii^  uj  aaak  raaagaclatio 

a  lookioc 

tsvard  ■  1  iaina Lion  of  Ijordar  protaction  if  taa  propoaad  du 

Uficion  of 

U.S.   Clan  I-A  wationa  i«  authoriied.     A  haaard  of  tbia  i 

tba  fact 

thai,   bacaui*  of  IT, 3.  pcocc-duras     including  toQg  coaparaitva  haarlnga) 

oaighboriDg  counctiai  can  vova  soca  rapidly   Ehan  ch<  Unitad  Staca*  » 

aiiigo  aaw  Clan  II  it.ciooa.     Cliai   II'i,   eipacialLy  aloo 

Iba  D.S. 

bordar,   eould,    under  aitabliihad   incatnational   pcotiction 

caodardt , 

pra-aapt  ipaeEruii  ipace  relativcljr  quickly,   tharaby  pcaelu 

oChaniaa  poaaibla  nav  D.S.  Claai  II  atatiou. 

75.      Nhila  thia  diaadTancaga  ia  Co  ba  notad.   it 

oaa  doc 

appear  to  joatify  ibAntion  frea  opaniDg  tha  nay  to  nav  CI 

ai  II 

BtBtiona  OD  cba  U.S.  Claaa  I-A  chaaoala. 

VII     PROCESSING  fUHS 

76.     Opaoiag  up  ipacCiua  ipaci  an  cha  IS  Claaa  I-A  and 
adjacaat  ebaanata  vtaich  could  accomnoilata  upuardi  of  lOO  ataciona  Bay 
ba  axpaccad  to  letraec  Cbt  flliat  of  amaroua  applicatiooa — probably 
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•«*«ral  tisai  that  miabar— auji 

vith  nuBaroua  othara.     In  ordar 

ant  procaaaini  and  tiaai 

plana,  utiich  could  ba 

poasibla  saquancial  il 

atationa   on  (roup*  of 

davalap  Bachodi   for  cl 

•zcluBlvitiai  aa  poaa; 

««tad  fOT  foraal  haarioc.     Hopafully, 

in  placini  naw  atationa  on  tha  air. 


Dould  ba  MituallT  ascludv* 
la  and  tiaflitj  tha  raault- 
ataff  will  davalop  and  iaboic 
'laal  Saporc  and  Ordar,   foi  tba 
;anea  of  applicationa   for 
:h8  staff  ulll  andaavor  to 
lion  of  u  maaj  of   cha  aitaal 

unraiolvad  eanflicta  ara  daaig- 
maj  raduca  dalay  aad  azpaiua 


77*     Hw  ataff  raco^aindi  adoption  of  tha  ataociatad  Furthar 
Koltca  of  Ptopoaad  fcila  HalciBa.   and  tha  aehadullnt  of  Coaaanta  aad  Sapl; 
Co^nnti  no  latar  than  90  and  110  daya,  caspactivalj,    froa  tha  data  whan 
Cba  Fntthat  Katiea  ■>;  ba  axpactad  to  bo  publiahad  in  tha  Fadaral  KatitCtr. 


ii' 


Chiaf,  BroadjAit  Buraau 


Gary  L.  Stanford 
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FEDERAL  COHMUmCATICHS  COMMISSION 


Agenda  Item 


i>— H.«k«,  AstocliU  with  ItM  Ho. 

*■-■<■  Ti«"Bpo«de*it 
HH>i..,D«iD*c^r  19,  1978 

FriM  In  FCC  IUv_HiT«  □  H.  □ 


DKMbar  1;.  1978 

Chttf,  Brotdcast  BurMU 

Thi  AN  ClMr  Chinntl  Prociiding  (Oockit  206*2). 


2.  Undir  thi  propoiils  1n  tha  rBcoanended  Further  Notlct.  It  Hy  bt 
•xpeetftd  that,  during  Fljcsl  Tears  1980,  1981  and  1982,  an  aggrtgatt 
of  600  applications  for  un1lBtt«d-t1ne  AM  jtatlons  oould  ba  tendarad, 
and  that  they  would  necessitate  the  subsequent  conduct  of  about  100 
coaparatlvt  htarlngs.  Currently,  we  are  riachlng  AM  appllcatlont 
for  processing  wttMn  1  to  4  oonths  of  filing.  Ua  nauld  bt  unable 

to  absorb  the  txpected  additional  workload  without  substantially 
Increasing  the  tine  for  reaching  and  processing  applications  In  a 
reasonable  period. 

3.  Ut   eitlnato  that  In  order  to  process  the  eipectod  600  applications 
an  additional  16  positions  would  b«  required  for  each  of  these  three 
years.  These  positions  assigned  to  the  Broadcast  Facilities  Division 
would  be  equally  divided  between  attorneys  and  engineers.  The  Hearing 
Division  would  require  an  additional  three  engineers  to  support  the 
expected  nuabor  of  hearings. 

4.  Should  this  Further  Notice  be  adopted,  the  appropriate  budget 
requests  will  be  fonmilated.  Resource  Inpact  on  the  Adnlnlttratlve  Lai 
Aidges  will  be  addressed  at  that  tlae. 
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Senator  Goldwateh.  What  would  be  wrong — and  I  am  not  sug- 
gesting it — with  making  all  local  stations  FM?  I  £un  prompted  to 
ask  that  because  in  an  area  such  as  we  live  in  here,  it  is  flat  emd 
FM  gets  a  very  good  coverage.  It  will  cover  the  whole  Eastern 
Shore.  Out  in  my  neck  of  the  woods  it  won't  be  too  good.  But  I  was 
just  wondering  if  we  wouldn't  eliminate  a  lot  of  the  problems 
because  the  daytime  AM's  have  to  go  off. 

You  don't  have  to  euiswer  it  now  but  give  it  a  little  thou^t. 

Mr.  Kassbns.  As  a  fellow  member  of  the  Northern  Virginia  FM 
AsBociation  I'd  be  glad  to  answer  that.  I  was  involved  at  one  stage 
in  developing  the  present  FM  edlocation  plan,  and  our  first  attempt 
was  to  assign  an  FM  channel  to  every  community  which  had  a 
daytime  staUon  or  a  class  IV  station. 

Now,  obviously  there  weren't  enough  channels  to  go  around,  but 
it  was  one  of  our  first  priorities  when  we  tried.  I  think  it's  an 
excellent  example.  We  have  always  believed  that  for  the  local 
service,  the  best  service  is  FM.  And  for  wide-area  coverage,  the  b^ 
service  is  skywave  service. 

Mr.  LivBSA¥.  Regarding  the  26  million  figure,  we  have  no  ques- 
tiott  on  that  because  I  thuik  basically  it's  right.  But  the  important 
thing  is:  Are  those  26  million  using  the  skywave  service  that  is 
^vvided  for  them?  It  is  a  little  like  going  out  to  the  Mississippi 
River,  and  about  55  miles  north  of  town  there's  a  good  place  to 
build  a  bridge;  the  rock  is  just  right  emd  so  on.  But  if  I  build  a 
bridge  there,  people  don't  want  to  cross  the  river  there. 

So  here  we  have  a  great  resource  in  these  frequencies  and  how 
we  allocate  them  and  how  we  assign  them  and  how  we  control 
them. 

The  FCC  very  wisely  in  docket  20642  purchased  the  May  1965 
Arbitron  Study  and  had  them  study  preselected  counties.  Park 
County,  Wyo.,  is  one  that  received  diaries.  It  had  53  diaries  re- 
tumea  and  usable.  And  not  a  single  one  of  those  diaries  showed 
any  listening  to  distant  class  I-A  clear  channel  stations,  one  of 
these  25  that  we  are  discussing. 

So  it  is  a  little  like  you  have  provided  the  service  and  they  aren't 
using  it 

A  station  that  wasn't  an  I-A  clear  channel  but  a  B,  way  off  in 
Oklahoma  City,  had  listeners.  That  indicates  that  breaking  down 
clear  channels  and  redistributing  the  50,000  watts  doesn't  destroy 
their  channel;  it  merely  redirects  the  signal.  And  the  consolidation 
plans  which  we  have  simply  touched  on  in  my  fihngs — these  sta- 
tions all  day  long  would  still  be  a  50,000  nondirectional  station. 

At  any  rate,  they  could  do  something  about  the  I-A's.  It  would 
improve  their  sk^ave  service  to  heavily  populated  arezis.  For  in- 
stance, in  Nashville,  Tenn.,  by  going  southeasterly  or  northwester- 
ly, they'd  ma^be  take  in  all  of  Florioia. 

The  Commission  in  their  Standards  of  Rules  and  Regulations 
have  protected  the  channels  to  a  10th  millivolt  signal.  I  have  been 
in  many  meetings  with  radio  people  and  asked  how  many  of  them 
listen  to  a  10th  of  a  milUvolt  signal.  And  most  of  them  don't  put  up 
their  hands. 

So  we  took  a  field-strength  meter  out  in  an  open  field,  a  country 
road,  and  measured  it,  and  it  weis  right  at  a  tenth  of  a  millivolt.  So 
I  recorded  that  signal — not  on  a  field-strength  meter  but  got  into  a 


Digitized  by 


Google 


standard  Chevrolet  automobile  with  a  standard  factory-installed 
receiver,  and  it  was  vastly  different  from  listening  to  it  on  the 
tripod  with  the  field-strength  meter.  People  don't  listen  to  field- 
strength  meters  but  to  radios  in  their  cars  and  homes. 

That  signal  as  we  recorded  it  off  the  car  sounded  like  this. 

[Whereupon,  a  tape  was  played.  The  audible  sound  was  predomi- 
nantly static] 

This  is  what  our  current  FCC  standards  are  protecting,  and  it  is 
useless,  absolutely  useless. 

You  can  study  surveys  like  Arbitron.  The  junior  coUege  in  our 
town  has  a  radio  cIeiss  which  conducted  a  survey,  I  believe  on 
October  1976.  And  they  found  67.2  percent  of  the  listeners  in  the 
daytime  in  Mattoon  listening  to  local  stations.  Yet,  there  were,  I 
believe,  five  clear  channel  stations  putting  in  a  listenable  signal  of 
1  to  2  millivolts  in  that  market.  And  they  had  about  13  percent  of 
the  audience,  all  five  put  tf^et^er. 

So  we  are  protecting  something  where  the  people  would  prefer  a 
local  service.  What  do  these  67  percent  do  at  sunset  when  we  have 
to  pull  the  switch  on  thousands  and  thousands  of  dollars  worth  Ot 
equipment?  It  is  there.  We  wouldn't  have  to  invest  any  more 
money  to  keep  that  station  on  the  air. 

In  your  State  of  Arizona,  there  are  nine  markets  that  have  AM 
daytime  service  only,  and  five  of  them  do  not  have  PM.  And  in 
Senator  Hollings'  State  of  South  Carolina,  49  stations  are  in  mar- 
kets that  are  served  only  in  the  daytime.  And  many  of  those  have 
no  FM  service.  And  the  FCC's  practice  has  been  if  a  daytimer 
applied  for  FM  and  there  was  another  applicant,  they'd  give  it  to 
the  other  applicant  and  not  the  daytimer.  So  if  a  daytimer  tried  to 
improve  and  someone  jumps  in  with  an  application,  he's  out  of 
luck. 

In  the  State  of  Kentucky  there  are  65  markets.  Scottsville  is  one 
of  them.  Glasgow  is  not  counted  because  they  have  a  daytimer  and 
a  Aill-timer.  But  of  the  65  communities  served  with  daytime  only  in 
the  State  of  Kentucky,  25  do  not  have  FM. 

Senator  Ford.  Did  you  count  Lebanon?  They  are  just  building 
theirs. 

Mr.  LrvESAY.  100? 

Senator  Ford.  Lebanon.  I  thought  you  could  tell  me  that. 

Mr.  LiVESAY.  That  is  run  by  a  man  by  the  name  of  J.  T.  Whit- 
lock. 

Senator  Ford.  Everybody  knows  J.  T.  Whitlock. 

Mr.  LiVESAY.  I  do,  too. 

Senator  Goldwater.  The  D.C.  Circuit  Court  heis  held  that  the 
outlets  for  NBC  and  CBS  in  New  York  City  are  entitled  to  mmjl^r 
facilities  unless  there  are  compelling  public  interest  reasons.  Radio 
station  KOB  in  Albuquerque,  N.  Mex.,  has  been  required  to  protect 
the  signd  of  radio  station  WABC  in  New  York  City.  KOB  has  been 
therefore  unable  to  develop  to  its  potential  as  a  major  station  in 
the  Southwest.  Are  there  any  public  interest  reasons  for  treating 
the  New  York  stations  equally? 

Mr.  Greer.  I'd  like  t^  make  one  comment  on  the  protection 
requirements  as  the  Commission  has  put  them  into  the  rules  and 
regulations.  The  requirements  are  a  figure  which  people  have 
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For  instance,  we  say  the  Bervice  area  is  500  microvoltB.  The  only 
reason  that  that  is  sacred  is  that  the  Commission  ssjji,  "As  of  this 
time  this  fi^re  is  sacred.  This  is  the  contour  we  protect." 

It  could  just  as  well  have  taken  1,000  microvolts  or  200  micro- 
volts, and  80  on. 

We  work  out  FM  on  the  basis  of  mileage  separation.  This  very 
roughly  is  related  to  protection.  But  when  the  Ifist  freeze  of  the  FII^ 
applications  was  in  effect,  at  the  end  of  that  freeze,  inior  to  that 
time,  it  had  been  on  a  protected  contour  basis.  Following  that  we 
started  using  the  mileage  table. 

These  things  are  variable,  and  this  is  what  I  am  saying  today  in 
my  comments,  that  these  figures  are  subject  to  change.  We  can 
change  the  figures  any  time  we  want  to.  We  don't  necessarily  have 
to  protect  them.  We  just  say  it  has  to  be  written  in  the  rules  that 
way.  Our  present  AM  rules  are  bfised  on  a  20-to-l  ratio.  It  doesn't 
necessarily  have  to  be  the  25  microvolt  versus  the  500  microvolt. 
And  in  today's  life,  in  the  noisy  areas  of  our  country,  the  1,000 
microvolt  would  be  more  realistic  than  the  500  microvolt. 

Senator  Golowates.  Well,  I  have  an  old-fashioned  feeling  that  if 
we  did  away  with  some  of  those  microvolt  standards  we'd  be  better 
off. 

I  am  going  to  let  Senator  Ford  continue.  I  have  another  meeting. 
It's  been  a  real  pleasure  having  you  gentlemen  here,  particular^ 
you,  sir.  Your  father  and  I  were  fraternity  brothers.  I  always 
enjoyed  the  way  he  used  to  kick  me  around  as  a  politician — but  at 
Ittist  in  a  gentlemfmly  way,  which  is  different  than  I'm  used  to. 

Mr.  Bingham.  Thank  you,  sir. 

Senator  Ford.  Thank  you  very  much.  I'd  like  to  make  a  short 
statement  for  the  record. 

I  would  like  to  compliment  WHAS  Rfidio  for  not  only  the  way 
which  they  serve  Kentucky,  but  also  for  their  appearance  before 
the  subcommittee  today.  They  didn't  hire  some  big-name  fancy 
Washington  lawyer  to  come  testify  for  them,  nor  did  they  parade  a 
bunch  of  stars  before  us  as  we  have  seen  on  other  occasions.  What 
we  have  here  is  a  radio  station  that  I  think  serves  the  public 
interest. 

I  think  the  survey  and  the  support  from  the  public  will  indicate 
that  they  serve  the  public  as  to  clear  channel.  And  I  would  like  to 
retain  the  ability  for  them  to  do  so.  I  think  they  told  their  story 
this  morning  convincingly,  and  1  would  like  to  cite  one  personfU 
experience,  if  I  may,  as  it  relates  to  WHAS  Radio,  which  puts  me  i 
in  the  category  of  being  for  clear  channels. 

In  April  1974  when  1  served  as  Governor,  tornadoes  dec 
thousands    of    homes    and    businesses    in    Kentucky.    Ton 
touched  down  all  over  the  State,  but  the  damage  was  particul 
bad  in  the  central  area  of  Kentucky. 

The  WHAS  helicopter  tracked  the  entire  storm.  The  slati 
numerous  awards  for  the  coverage  of  that  disaster.  And  V' 
up  in  my  office,  which  then  was  the  Governor's  office,  « 
as  the  broadcast  center  to  coordinate  emergency  inform 
no  other  station  would  have  been  capable  of  performing. 

And  I  think  the  very  fact  that  the  testimony  of  Mr.  Binr 
morning,  the  Federu  Government  recognized  the  cl(^ 
stations  aa  it  rela*^^  ""■nhfaiinn  iiml  »iiliiii  I' "~  ' 


Digitized  by 


Google 


able  to  do,  and  the  information  that  has  been  provided  and  help 
that  has  been  given,  which  indicates  that  clear  channel  is  certainly 
a  very,  very  valuable  connection  between  all  the  areas  of  this  great 
country  of  ours. 

Mr.  Bingham,  the  goal  of  all  the  efforts  to  break  down  cleax^ 
channels  is  to  have  at  least  some  nighttime  radio.  But  if  only  l2Sm 
new  AM  stations  will  be  added  by  the  elimination  of  the  clea^l 
chemnels,  how  can  the  goal  be  achieved?  ,1 

Mr.  Bingham.  Well,  Senator,  I  am  not  an  engineer,  but i^l 

Senator  Ford.  I  am  not  a  lawyer,  either,  so  we  will  get  alonft  I 
famously.  I 

Mr.  Bingham.  Basically  there  are  two  other  methods  of  extend- 
ing service.  One  is  to  go  to  the  9  kilohertz  separation  which  has 
been  discussed  here,  !  am  told  that  will  provide  approximately  700 
more  stations.  If  the  band  were  extended  up  to  the  1800,  that 
would  also  provide  approximately  700  more  stations. 

So  there  is  the  potential  for  a  good  deal  more  broadcast  spectrum 
available  to  local  stations  by  taking  either  of  those  steps. 

Senator  Ford.  As  I  see  the  issue — and  1  am  learning  every  day, 
megahertz  suid  all  that  good  stuff— there  is  no  way  to  provide  every 
community  with  full-time  AM  or  FM  stations,  and  I  have  serious 
doubts  that  if  you  did  it  and  every  community  got  one,  they  could 
supjMjrt  them. 

Also,  I  have  been  informed  that  the  clear  channels  are  limited 
and  the  majority  of  these  stations  will  receive  stations  from  Cuba— 
and  what  will  they  be  selling  to  us  and  what  good  will  that  t  ' 

Mr.  Kassens,  Mr.  Livesay  gave  several  methods  of  increai ' 
stations  and  all  these  good  things.  Can  you  give  me,  on  a  scEile  of  £ 
2,  3,  4.  which  of  his  would  be  most  acceptable  to  you? 

Mr.  Kassens.  Any  system  that  would  provide  more  service  I 
think  would  be  a  good  thing.  But  you  have  to  balance  it,  as  I  tried 
to  say  in  my  statement.  The  important  thing  is  there  are  a  lot  of 
people  living  out  in  the  country,  a  lot  of  people  who  travel,  i 
they  are  entitled  to  service  as  well.  The  question  is  how  muci 
service  you  can  provide  for  the  urban  areas  for  the  great  majori 
of  people,  imd  how  much  service  can  you  provide  to  the  ru; 
areas. 

On  a  scale  of  1,  2,  3,  I  think  the  best  one  is  the  one  coming  up  j 
the  forthcoming  conference,  of  extending  the  band  to  1800  I  " 
hertz. 

Mr.  Livesay  ia  right  that  nobody  is  going  to  rush  in  immediate 
and  apply,  but  among  my  clients  I  have  a  receiver  manufactuj 
who  guarantees  that  the  day  after  the  internationckl  confereni 
agrees  to  extend  the  band  that  much,  receivers  will  be  in  produi 
tion,  because  there  will  be  a  tremendous  demand  for  receivei 
when  there  are  stations  at  that  end. 

So  that  will  be  the  easiest  one,  I  think. 

The  9  kilohertz  is  a  very  good  suggestion,  and  I  think  it  ahou] 
be  studied  very  deeply.  It  is  not  a  new  concept.  I  can  remember  <p 
studied  9  kilohertz  back  in  1949.  It  was  suggested  by  the  Mexict 
Government  as  a  solution  to  the  problem  then.  I  think  it's  a  j 
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Senator  Goldwater.  What  would  be  wrong — and  I  am  not  sug- 
gesting it — with  making  all  local  stations  FM?  I  am  prompted  to 
ask  that  because  in  an  area  such  as  we  live  in  here,  it  is  flat  and 
FM  gets  a  very  good  coverage.  It  will  cover  the  whole  E^astem 
Shore.  Out  in  my  neck  of  the  woods  it  won't  be  too  good.  But  I  was 
just  wondering  if  we  wouldn't  eliminate  a  lot  of  the  pn^lems 
because  the  daytime  AM's  have  to  go  off. 

You  don't  have  to  answer  it  now  but  give  it  a  little  thought. 

Mr.  Kassens.  As  a  fellow  member  of  the  Northern  Virginia  FM 
Association  I'd  be  glad  to  answer  that.  I  was  involved  at  one  stage 
in  developing  the  present  FM  allocation  plan,  and  our  first  attempt 
was  to  assign  an  FM  channel  to  every  community  which  had  a 
daytime  station  or  a  class  IV  station. 

Now,  obviously  there  weren't  enough  channels  to  go  around,  but 
it  was  one  of  our  first  priorities  when  we  tried.  I  think  it's  an 
excellent  example.  We  have  always  believed  that  for  the  local 
service,  the  best  service  is  FM.  And  for  wide-area  coverage,  the  best 
service  is  skywave  service. 

Mr.  LivESAY.  Hoarding  the  26  million  figure,  we  have  no  ques- 
tion on  that  because  I  think  basically  it's  right.  But  the  important 
thing  is:  Are  those  26  million  using  the  skywave  service  that  is 
provided  for  them?  It  is  a  little  like  going  out  to  the  Mississippi 
River,  and  about  55  miles  north  of  town  there's  a  good  place  to 
build  a  bridge;  the  rock  is  just  right  and  so  on.  But  if  I  build  a 
bridge  there,  people  don't  want  to  cross  the  river  there. 

So  here  we  have  a  great  resource  in  these  frequencies  and  how 
we  allocate  them  and  how  we  assign  them  and  how  we  control 
them. 

The  FCX:  very  wisely  in  docket  20642  purchased  the  May  1965 
Arbitron  Study  and  had  them  study  preselected  counties.  Park 
County,  Wyo.,  is  one  that  received  diaries.  It  had  53  diaries  re- 
turned and  usable.  And  not  a  single  one  of  thcee  diaries  showed 
any  listening  to  distant  class  I-A  clear  channel  stotions,  one  of 
these  25  that  we  are  discussing. 

So  it  is  a  little  like  you  have  provided  the  service  and  they  aren't 
using  it. 

A  station  that  wasn't  an  I-A  clear  channel  but  a  B,  way  off  in 
Oklahoma  City,  had  listeners.  That  indicates  that  breaking  down 
clear  channels  and  redistributing  the  50,000  watts  doesn't  destroy 
their  channel;  it  merely  redirects  the  signal.  And  the  consolidation 
plans  which  we  have  simply  touched  on  in  my  filings — these  sto- 
tions all  dfty  long  would  still  be  a  50,000  nondirectional  stotion. 

At  any  rate,  they  could  do  something  about  the  I-A's.  It  would 
improve  their  skywave  service  to  heavily  populated  areas.  For  in- 
staince,  in  Nashville,  Tenn.,  by  going  southeasterly  or  northwester- 
ly, they'd  maybe  take  in  all  of  llorida. 

The  Commission  in  their  Standeu'ds  of  Rules  and  Regulations 
have  protected  the  channels  to  a  10th  millivolt  signal.  I  have  been 
in  many  meetings  with  radio  people  and  asked  how  many  of  them 
listen  to  a  10th  of  a  millivolt  signal.  And  most  of  them  don't  put  up 
their  hands. 

So  we  took  a  field-strength  meter  out  in  an  open  field,  a  country 
Foad,  and  meeisured  it,  and  it  weis  right  at  a  tenth  of  a  millivolt.  w> 
I  recorded  that  signal — not  on  a  field-strength  meter  but  got  into  a 
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standard  Chevrolet  automobile  with  a  standard  factoryi-installed 
receiver,  and  it  was  vastly  different  irom  listening  to  it  on  the 
tripod  with  the  field-strength  meter.  People  don't  listen  to  field- 
strength  meters  but  to  radios  in  their  cars  and  homes. 

That  signal  as  we  recorded  it  off  the  car  sounded  like  thia 

[Whereupon,  a  tape  was  played.  The  audible  sound  was  predomi- 
nantly static] 

This  is  what  our  current  FCC  standards  are  protecting,  and  it  is 
useless,  absolutely  useless. 

You  can  study  surveys  like  Arbitron.  The  junior  collie  in  our 
town  has  a  radio  class  which  conducted  a  survey,  I  l«lieve  on 
October  1976.  And  they  found  67.2  percent  of  the  listeners  in  the 
daytime  in  Mattoon  listening  to  local  stations.  Yet,  there  were,  I 
believe,  five  clear  channel  stations  putting  in  a  listenable  signal  of 
1  to  2  millivolts  in  that  market.  And  they  had  about  13  percent  of 
the  audience,  all  five  put  together. 

So  we  are  protecting  something  where  the  people  would  prefer  a 
local  service.  What  do  these  67  percent  do  at  sunset  when  we  have 
to  pull  the  switch  on  thousands  and  thousands  of  dollars  worth  of 
equipment?  It  is  there.  We  wouldn't  have  to  invest  emy  more 
money  to  keep  that  station  on  the  air. 

In  your  State  of  Arizona,  there  are  nine  markets  that  have  AM 
daytime  service  only,  and  five  of  them  do  not  have  FM.  And  in 
Senator  Hollings'  State  of  South  Carolina,  49  stations  are  in  mar- 
kets that  are  served  only  in  the  daytime.  And  many  of  those  have 
no  FM  service.  And  the  FCC's  practice  has  been  if  a  daytimer 
applied  for  FM  and  there  was  another  applicant,  they'd  give  it  to 
the  other  applicant  and  not  the  daytimer.  So  if  a  daytimer  tried  to 
improve  and  someone  jumps  in  with  an  application,  he's  out  of 
luck. 

In  the  State  of  Kentucky  there  are  65  markets.  Scottsville  is  one 
of  them.  Gla^ow  is  not  counted  because  they  have  a  daytimer  and 
a  full-timer.  But  of  the  65  communities  served  with  daytime  only  in 
the  State  of  Kentucky,  25  do  not  have  FM. 

Senator  Ford.  Did  you  count  Lebanon?  They  are  just  building 
theirs. 

Mr.  LivBSAY.  100? 

Senator  Ford.  Lebanon.  I  thought  you  could  tell  me  that. 

Mr.  LiVESAY.  That  is  nm  by  a  man  by  the  name  of  J.  T.  Whit- 
lock. 

Senator  Ford.  Everybody  knows  J.  T.  Whitlock. 

Mr.  LiVESAY.  I  do,  too. 

Senator  Goldwater.  The  D.C.  Circuit  Court  has  held  that  the 
outlets  for  NBC  and  CBS  in  New  York  City  are  entitled  to  similar 
facilities  unless  there  are  compelling  public  interest  reasons.  Radio 
station  KOB  in  Albuquerque,  N.  Mex.,  has  been  required  to  protect 
the  signal  of  radio  station  WABC  in  New  York  City.  KOB  has  been 
therefore  unable  to  develop  to  its  potential  as  a  mqjor  station  in 
the  Southwest.  Are  there  any  pubUc  interest  reasons  for  treating 
the  New  York  stations  equally? 

Mr.  Greer.  I'd  like  to  make  one  comment  on  the  protection 
requirements  as  the  Commission  has  put  them  into  the  rules  and 
regulations.  'Die  requirements  are  a  figure  which  people  have 
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For  instance,  we  say  the  service  area  is  500  microvolts.  The  only 
reason  that  that  is  sacred  is  that  the  Commission  said,  "As  of  this 
time  this  figure  is  sacred.  This  is  the  contour  we  protect." 

It  could  just  as  well  have  taken  1,000  microvolts  or  200  micro- 
volts, and  so  on. 

We  work  out  FM  on  the  basis  of  mileage  separation.  This  very 
roughly  is  related  to  protection.  But  when  the  last  freeze  of  the  f^ 
applications  was  in  effect,  at  the  end  of  that  freeze,  prior  to  that 
tune,  it  had  been  on  a  protected  contour  basis.  Following  that  we 
started  using  the  mileage  table. 

These  things  are  variable,  and  this  is  what  I  am  saying  today  in 
my  comments,  that  these  figures  are  subject  to  change.  We  can 
mange  the  figures  emy  time  we  want  to.  We  don't  nece^»rily  have 
to  protect  them.  We  just  say  it  has  to  be  written  in  the  rules  that 
way.  Our  present  AM  rules  are  haaed  on  a  20'to-l  ratio.  It  doesn't 
necessarily  have  to  be  the  25  microvolt  versus  the  500  microvolt. 
And  in  today's  life,  in  the  noisy  areas  of  our  countiy,  the  1,000 
microvolt  would  be  more  realistic  than  the  500  microvolt. 

Senator  Goldwater.  Well,  I  have  an  old-fashioned  feeling  that  if 
we  did  away  with  some  of  those  microvolt  standards  we'd  he  better 
off. 

I  am  going  to  let  Senator  Ford  continue.  I  have  another  meeting. 
It's  been  a  real  pleasure  having  you  gentlemen  here,  particular^ 
you,  sir.  Your  father  and  I  were  fraternity  brothers.  I  edways 
eiyoyed  the  way  he  used  to  kick  me  around  as  a  poUticifui — but  at 
least  in  a  gentlemanly  way,  which  is  different  than  I'm  used  to. 

Mr.  Bingham.  Thank  you,  sir. 

Senator  Ford.  Thank  you  very  much.  I'd  like  to  make  a  short 
statement  for  the  record. 

I  would  like  to  compliment  WHAS  Radio  for  not  only  the  way 
which  they  serve  Kentucky,  but  also  for  their  appearance  before 
the  subcommittee  today.  They  didn't  hire  some  big-name  fancy 
Washington  lawyer  to  come  testify  for  them,  nor  did  they  parade  a 
bunch  of  stars  before  us  as  we  have  seen  on  other  occasions.  What 
we  have  here  is  a  radio  station  that  I  think  serves  the  public 
interest. 

I  think  the  survey  and  the  support  from  the  public  will  Indicate 
that  they  serve  the  public  as  to  clear  channel.  And  I  would  like  to 
retain  the  eibility  for  them  to  do  so.  I  think  they  told  their  story 
this  morning  convincingly,  emd  I  would  like  to  cite  one  personal 
experience,  if  I  may,  as  it  relates  to  WHAS  Radio,  which  pute  me 
in  the  cat^ory  of  being  for  clear  channels. 

In  April  1974  when  I  served  as  Governor,  tornadoes  destroyed 
thousands  of  homes  and  businesses  in  Kentucky.  Tornadoes 
touched  down  all  over  the  State,  but  the  damage  was  particularly 
iMid  in  the  central  area  of  Kentucky. 

The  WHAS  helicopter  tracked  the  entire  storm.  The  stetion  won 
numerous  awards  for  the  coverage  of  that  disaster.  And  WHAS  set 
up  in  my  office,  which  then  was  the  Governor's  office,  and  served 
as  the  broadcast  center  to  coordinate  emergency  information  that 
no  other  station  would  have  been  capable  of  performing. 

And  I  think  the  very  fact  that  the  testimony  of  Mr.  Bingham  this 
morning,  the  Federal  Government  recognized  the  clear  channel 
stations  as  it  relates  to  defense  and  what  they  have  already  been 
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able  to  do,  and  the  information  that  has  been  provided  and  help 
that  has  been  given,  which  indicates  that  clear  channel  is  certainly 
a  very,  very  v^uable  connection  between  edl  the  areas  of  this  great 
country  of  ours. 

Mr.  Bingheun,  the  goal  of  all  the  efforts  to  break  down  clear 
channels  is  to  have  at  least  some  nighttime  radio.  But  if  only  125 
new  AM  stations  will  be  added  by  the  elimination  of  the  clear 
channels,  how  can  the  goal  be  achieved? 

Mr.  Bingham.  Well,  Senator,  I  am  not  an  engineer,  but 

Senator  Ford.  I  am  not  a  lawyer,  either,  so  we  will  get  al<»ig 
famously. 

Mr.  Bingham.  Basically  there  are  two  other  methods  of  extend- 
ing service.  One  is  to  go  to  the  9  kilohertz  separation  which  has 
been  discussed  here.  I  am  told  that  will  provide  approximately  700 
more  stations.  If  the  band  were  extended  up  to  the  1800,  that 
would  also  provide  approximately  700  more  stations. 

So  there  is  the  potential  for  a  good  deal  more  broadcast  spectrum 
avEiilable  to  local  stations  by  taking  either  of  those  steps. 

Senator  Foro.  As  I  see  the  issue — and  I  am  leEU*ning  every  day, 
megahertz  and  all  that  good  stuff — there  is  no  way  to  provide  every 
community  with  full-time  AM  or  FM  stations,  and  I  have  serious 
doubts  that  if  you  did  it  and  every  community  got  one,  they  could 
support  them. 

Also,  I  have  been  informed  that  the  clear  channels  are  limited 
and  the  mfyority  of  these  stations  will  receive  stations  from  Cuba — 
and  what  will  they  be  selling  to  us  and  what  good  will  that  do? 

Mr.  Kassens,  Mr.  Livesay  gave  several  methods  of  incresising 
stations  and  all  these  good  things.  Can  you  give  me,  on  a  scale  of  1, 
2,  3,  4,  which  of  his  would  be  most  acceptable  to  you? 

Mr.  Kassens.  Any  system  that  would  provide  more  service  I 
think  would  be  a  good  thing.  But  you  have  to  balance  it,  as  I  tried 
to  say  in  my  statement.  The  important  thing  is  there  are  a  lot  of 
people  living  out  in  the  country,  a  lot  of  people  who  travel,  and 
they  are  entitled  to  service  as  well.  The  question  is  how  mudi 
service  you  can  provide  for  the  urban  areas  for  the  great  miyorify 
of  people,  and  how  much  service  can  you  provide  to  the  rural 
areas. 

On  a  scale  of  1,  2,  3, 1  think  the  best  one  is  the  one  coming  up  in 
the  fortJicoming  conference,  of  extending  the  band  to  1800  kilo- 
hertz. 

Mr.  Livesay  is  right  that  nobody  is  going  to  rush  in  immediately 
and  apply,  but  among  my  clients  I  have  a  receiver  manufacturer 
who  guarantees  that  the  day  after  the  intemationed  confer«iGe 
agrees  to  extend  the  band  that  much,  receivers  will  be  in  produc- 
tion, because  there  will  be  a  tremendous  demand  for  receiven 
when  there  are  stations  at  that  end. 

So  that  will  be  the  easiest  one,  I  think. 

The  9  kilohertz  is  a  veiy  good  su^estion,  and  I  think  it  should 
be  studied  very  deeply.  It  is  not  a  new  concept.  I  can  remember  we 
studied  9  kilohertz  back  in  1949.  It  was  suggested  by  the  Mexican 
Government  as  a  solution  to  the  problem  then.  I  think  it's  a  good 
one. 
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'nie  suggestion  to  combine  clear  channels  and  chai^  them  into 
I-B's  I  thmk  is  a  very  poor  suggestion,  because  what  it  does  is 
actually  remove  a  lot  of  service. 

For  example,  if  WHAS  was  going  to  share  a  channel  with  some 
oUier  clear  channel  station,  they  would  have  to  protect  each  other, 
and  in  whatever  direction  they  would  protect,  they  would  have  no 
service.  And  millions  of  people  would  actually  lose  service  that 
wwr. 

So  I  think  that  is  the  poorest  one. 

Senator  Ford.  Mr.  Bingluun,  in  your  statement  you  said  you  had 
advised  your  listeners  of  the  consideration  for  clear  channel  and 
their  broadcast.  And  you  alluded  to  several  statements  from  those 
listeners  who  corresponded  with  you.  What  kind  of  response  have 
you  received  from  your  listeners  as  a  result  of  this  broadcast  or 
informing  them  of  the  potential  problem  as  it  relates  to  clear 
channels? 

Mr.  BiNCHAM.  We  broadcast  a  statement  for  about  3  weeks  on 
the  air,  and  as  I  remember  we  received  something  over  a  thousand 
letters  in  response  and  about  1,200  signatures  on  petitions  from 
people  in  remote  areas  who  listened  to  the  station  and  wanted  to 
continue  hearing  our  nighttime  broadcasting. 

Senator  Ford.  I  might  say  at  this  point  in  the  hearing  that 
Chairman  Ferris  testified — I  believe  it  was  about  2  weeks  ago — 
before  the  subcommittee  that  the  FCC  had  received  a  tremendous 
response  in  favor  of  retaining  clear  chemnel  stetions.  In  fact,  the 
more  he  thought  about  it,  t^e  bigger  they  got,  because  he  was 
thinking  about  the  mail  bags  that  were  brought  in. 

Mr.  Ovesay,  I  might  say  to  you,  if  you  found  the  right  place  to 
put  the  bridge  and  put  a  road  to  it,  people  would  drive  across  it. 
You'd  get  them  there. 

But  I  have  heard  a  lot  about  the  broadcast  business,  and  you 
have  foi^tten  more  than  I  know  since  I  have  been  on  this  commit- 
tee. But  you  indicated  in  your  remarks  a  while  ago  there  are  2,500 
davtime  stations. 

Mr.  LiVBBAY.  2,300. 

Senator  Ford.  2,300  daytime  stetions.  And  there  was  some  200 
figure  that  you  gave,  like  2,500  stations — 2,500  daytime  services, 
and  2,300  did  not  have  nighttime  services.  Because  I  wrote  down 
2,500  in  round  figures. 

Mr.  LivESAY.  2,300  are  daytimers;  2,500  are  full-timers.  That's 
4,500.  You  may  have  thought  I  said  2,500  when  I  said  4,500.  If  you 
add  those  two  tc«ether,  you  get  4,500. 

Senator  Ford.  You  have  2,200  full-time  stations. 

Mr.  LivBSAY.  And  2,300  daytime. 

Senator  Ford.  Now  I'm  getting  it  right.  And  as  I  understand  it, 
you  are  president  of  the  association? 

Mr.  livESAY.  That's  right,  Daytime  Broadcasters. 

Senator  Ford.  How  many  of  these  2,300  are  members  of  your 
aaBodation? 

Bitr.  LiVBSAy.  This  organization  accepts  contributions  from  day- 
time stations  from  various  parts  of  the  country.  The  current  mem- 
bership— we  do  not  have  a  dues  structure  where  we  send  state- 
ments out  per  month  or  anything  like  that.  It  is  very  loosely 
bandied.  We  have  no  paid  employees.  It  is  all  voluntary  work.  And 
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OPENING  STATEMENT  BY  SENATOR  SCHMTIT 

Senator  Schhttt.  Thank  you,  Mr.  Chairman.  I  want  to  associate 
myself  with  the  remarks  of  Senator  Goldwater.  I  have  found  this 
set  of  hearings  absolutely  fascinating,  edthough  I  have  missed  a  few 
days  because  of  my  responsibilities  as  the  vice  chairman  of  the 
Ethics  Committee,  I  want  to  extend  my  appreciation  to  the  Chair- 
man emd  to  Senator  Goldwater  as  we  conclude  our  hearings  on  S. 
611  and  S.  622  for  their  courtesy  euid  for  their  continued  interest  in 
this  very,  very  important  deregulatory  l^islation. 

The  staff  also  has  spent  long  hours  to  insure  that  we  fully 
explore  each  of  the  issues  and  develop  a  record  upon  which  to 
mark  up  and  pass  a  bill.  I  believe  we  are  now  prepared  to  search 
for  acceptable  answers  to  the  few  mEyor  questions  that  recurred 
throughout  our  hearings. 

Although  the  road  ahead  will  not  be  an  easy  one,  the  record  is 
clear  that  we  can  take  substantial  l^islatlve  action  to  encourage 
competition  in  the  telecommunications  industry,  and  then  gradual- 
ly der^:ulate  that  industry,  allowing  the  free  market  to  protect  the 
public  interest  in  most,  if  not  all,  cases. 

In  writing  this  legislation  we  can  benefit  from  ova  experience 
with  airline  deregulation,  another  matter  which  underwent  exten- 
sive hearings  before  this  committee.  Unfortunately  in  that  legisla- 
tion the  Congress  assumed  that  the  CAB  would  provide  for  an 
orderly  transition  from  a  regulated  to  a  partially  der^ulated  envi- 
ronment. That  did  not  occur,  and  I  hope  we  have  learned  our 
lesson. 

The  Congress  must  provide  some  guidance  for  the  transition 
period.  In  that  case  airline  service  to  some  of  our  smaller  communi- 
ties vanished  literally  overnight  because  the  CAB  failed  to  require 
the  expected  time  for  eliminating  or  curtailing  service. 

Now  I  find  that  they  may  have  overreacted  on  the  other  direc- 
tion, again  without  guidance,  so  that  it  is  becoming  more  diflicult 
for  smaller  communities  to  adjust  their  service.  It  is  obvious  the 
airline  deregulation  act  did  not  provide  the  proper  guidance  for  an 
orderly  transition  from  a  regulated  to  a  deregulated  industry. 

It  is  clear  that  this  committee  Emd  the  witnesses  who  have  testi- 
fied before  us  don't  want  to  make  the  same  mistakes.  This  bill 
must  establish  clear  policy  objectives  and  provide  for  carefully 
drafted  transition  plfms. 

I  look  forward  to  working  with  my  colleagues  on  the  committee 
and  elsewhere  in  an  effort  to  write  a  bill  that  will  stand  the  test  of 
time,  be  truly  in  the  public  interest,  Emd  will  provide  the  basis  for 
rapid  Senate  action. 

ThEmk  you,  Mr.  Chairman. 

OPENING  STATEMENT  BY  SENATOR  EXON 

Senator  ExoN.  I  would  like  to  associate  myself  with  the  remarks 
that  have  been  made  by  my  colleEigues.  As  a  new  member  of  the 
committee  I  have  been  very  much  engrossed  in  this  whole  proce- 
dure. I  believe  that  all  of  us  are  trying  very,  very  hard  here  to 
come  up  with  a  truly  good  act. 

As  Senator  Schmitt  has  SEiid,  possibly  the  mistakes  that  were 
made,  if  there  were  mistakes,  Emd  I  think  there  were  some  made  in 
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deregulation  of  the  airlines,  that  we  can  profit  from  our  past 
mistakes  or  oversights. 

I  still  have  great  concerns  in  my  mind  in  certain  areas  because 
deregulation  of  the  communications  industry  is  far,  far  more  com- 
plicated than  deregulation  of  the  airline  industry. 

But  I  am  hope^  that  we  can,  as  Senator  Goldwater  has  said, 
come  out  of  these  hearings  with  a  bill  that  will  be  generally  accepts 
ed  on  the  floor  of  the  U.S.  Senate. 

I  wish  to  thank  the  chairman  of  the  subcommittee  and  my 
colleagues  who  sheu'e  important  minority  positions  for  their  pa- 
tience and  understanding  and  great  help  they  have  given  me  in  the 
past  few  weeks. 

With  that  we  will  proceed  with  very  important  testimony  by  the 
Chairman  of  the  FCC.  Mr.  Ferris. 

We  are  glad  to  have  you  back. 

STATEMENT  OF  HON.  CHARLES  D.  FERRIS,  CHAIRMAN,  FEDERAL 
COMMUNICATIONS  COMMISSION 

Mr.  Ferris.  Thank  you.  I  would  just  like  to  say  parenthetically 
that  I  think  the  two  proposals  submitted  to  the  committee,  S.  611 
and  S.  622,  I  think  collectively  embody  probably  the  most  construc- 
tive proposals  that  have  been  submitted  to  the  Congress  to  update 
the  Communications  Act,  and  I  hope  in  my  testimony  today  I  can 
make  clear  my  preferences  for  those  proposals  and  various  aspects 
of  each. 

I  am  pleased  to  have  the  opportunity  to  appear  before  this  sub- 
committee, and  to  endorse  these  Initiatives  to  renovate  the  domes- 
tic common  carrier  portions  of  the  Communications  Act  of  1934. 

Both  these  bills  identify  significant  problems  in  telecommunica- 
tions regulation  which  probably  cannot  be  satisfactorily  resolved 
without  new  legislation.  The  solutions  proposed  in  these  bills  are 
very  constructive  and  are  generally  in  line  with  my  own  views. 

I  believe  that  the  time  has  come  to  update  the  common  carrier 
provisions  of  the  Communications  Act  of  1934.  In  this  process,  we 
must  recognize  that  the  realities  of  telecommunications  in  the 
1980's  and  1990's  will  be  far  different  from  those  in  the  1930's. 

Chairman  HoUings,  when  he  introduced  S.  611  on  the  floor  on 
March  12,  said  technological  advances  in  both  the  telecommunica- 
tions emd  information  processing  flelds  have  produced  a  structure 
"so  dynamic  and  fluid  that  it  is  not  possible  to  ordfiin  the  best 
technolwical  and  institutional  framework  for  future  communica- 
tions." "Hiere  are,  however,  principles  upon  which  we  can  all  agree. 

We  all  agree,  I  believe,  that  promotion  of  more  competition  in 
the  marketplace  can  spur  technological  emd  service  innovation, 
responsiveness  to  consumers,  and  operating  efficiencies.  We  all 
agree  on  the  need  to  assure  basic,  universal,  low-cost  telecommuni- 
cations services  for  the  public. 

These  are  the  stated  goals  of  the  two  m^or  Senate  proposals  to 
revisit  the  1934  Communications  Act.  These  are  compatible  goals 
that  can  be  achieved  within  a  new  legislative  framework  that 
emphasizes — as  each  of  these  bills  does  in  some  form — the  provi- 
sion of  telecommunications  services  Emd  equipment  "under  condi- 
tions of  full  and  fair  competition  to  the  maximum  extent  feasible." 
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We  also  agree  that  for  the  foreseeable  future,  or  for  a  transition 
period  at  least,  A.T.  &  T.  will  retain  its  dominance  in  many  com- 
munications markets.  Because  of  the  size  and  market  presence  of 
the  Bell  System,  and  because  A.T.  &  T.  controls  access  to  the 
exchange  network  upon  which  many  new  competitors  depend, 
there  must  be  safeguards  to  insure  that  A.T.  &  T.'s  dominant 
position  cannot  be  used  to  thwart  the  emei^ence  of  competition  in 
the  communications  industries. 

Chairman  Hollings  noted  that  competition  is  a  tough  weed  that 
has  managed  to  take  root  in  the  crevices  of  the  monopoly  world. 
Competition  and  monopoly  now  coexist  in  the  communications 
markets;  they  will  continue  to  do  so  as  today's  entrants  grow 
sturdier  and  are  joined  by  others  in  the  marketplzice.  This  coexis- 
tence reflects  new  realities  that  the  1934  Congress  did  not  envision. 

The  proposed  amendments  to  the  1934  act  end  regulation  of 
services  subject  to  effective  competition.  They  also  provide  more 
effective  means  to  r^ulate  monopoly  services  in  order  to  assure 
against  abuse  of  monopoly  power  and  its  extension  into  c<Mnpetitive 
markets. 

With  this  new  focus,  Chairman  Hollings  and  the  members  of  the 
committee.  Senator  Goldwater  and  the  cosponsors,  have  proposed 
to  adjust  the  regulatory  blueprint  to  embrace  the  future.  For  this 
you.  Senator  Hollings,  and  your  cosponsors,  and  Senator  Gold- 
water,  deserve  everyone's  commendation. 

In  endorsing  your  efforts  to  secure  I^islation  that  will  facilitate 
competition,  I  do  not  mean  to  imply  that  competition  in  domestic 
telecommunications  services  is  impossible  to  achieve  under  the 
present  statute.  But,  I  do  believe  that  in  order  to  reach  a  state  of 
full  £md  fair  competition  more  expeditiously,  some  legislation  is 
necessary. 

The  1934  Act  was  designed  to  cope  with  change.  It  has  done  so, 
but  even  the  elastic  mandate  the  Congress  afforded  the  Commis- 
sion in  1934  is  being  strained  by  today's  exponential  rate  of  techno- 
It^cal  change. 

The  development  of  microwave  and  satellite  communications  has 
changed  the  basic  economic  factors  in  long-distance  communica- 
tions. The  computer  revolution  has  not  only  created  a  demand  for 
new  and  different  types  of  communications  services,  it  has  also 
changed  the  very  nature  of  the  services  that  carriers  can  deliver. 

Changes  in  communications  equipment  have  altered  some  of  the 
basic  premises  of  the  present  regulatory  system  and  have  inevita- 
bly led  to  changes  in  the  marketplace  environment.  New  entrants, 
offering  both  old  and  new  products  and  services,  have  appeared. 

As  technological  changes  enabled  carriers  and  their  customers  to 
use  the  same  facilities  for  a  variety  of  purposes,  there  has  been  the 
promise  of  more  direct  competition  among  some  of  the  established 
carriers. 

More  changes  in  technology  and  the  marketplace  are  certain  to 
take  place.  Such  developments  press  our  existing  regulatory  proc- 
esses to  the  limits.  B^:ause  of  these  developments,  distinctions 
between  communications  emd  data  processing,  broadcasting  and 
common  carriage,  postal  and  communications  regulation,  intrastate 
and  interstate  services,  and  monopoly  and  competitive  services 
have  been  eroded.  Our  old  regulatory  categories  are  inadequate  to 
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encompass  electronic  message  services,  resale  £uid  enhanced 
switched  data  services,  teletext  and  viewdata. 

Instead  of  encouraging  new  carriers  and  new  services,  the  1934 
Act,  as  embodied  in  our  rules  and  as  interpreted  by  the  courts,  has 
slowed  the  pace  of  entry.  Under  section  214  of  the  present  act,  the 
CommisBion  must  make  Eiffirmative  findings  that  new  entrants  or 
new  facilities  would  be  in  the  public  convenience  and  necessity.  In 
the  common  carrier  area  we  are  not  even  edlowed  to  presume  the 
benefit  of  new  competition. 

At  considerable  cost  in  time  and  resources,  both  public  and  pri- 
vate, the  Commission  has  established  a  record  to  justify  open  entry 
into  markets  for  private  line,  resale,  and  domestic  sateUite  services. 
Our  experience  has  substantiated  these  findings  of  public  benefit 
firom  competition. 

But  past  decisions  favoring  op>en  entry  have  been  delayed  by 
extensive  litigation  over  the  Commission's  findings.  Even  after 
markets  have  been  opened  to  competition,  existing  service  carri- 
ers— by  filing  petitions  to  deny — can  use  existing  section  214  proce- 
dures to  deter  and  delay  potential  entrants. 

Similar  problems  arise  with  the  tariff  provisions  of  the  current 
act.  These  procedures  often  invite  petitions  to  suspend  tariffs  of 
carriers  that  are  subject  to  effective  competition.  Present  tariff 
procedures  also  provide  competitors  with  advance  information 
about  the  terms  and  conditions  of  new  service  offerings,  and  there- 
by pose  a  substantial  deterrent  to  innovation. 

Far  too  often  the  existing  act  encourages  paper  competition 
before  the  FCC,  not  real  comf>etition  in  the  market.  The  proposed 
amendments  would  remove  competition  from  the  halls  of  the  F(X 
and  put  it  into  the  marketplace  where  it  belongs. 

The  Commission  is  currently  attempting  to  reduce  regulation  to 
the  maximum  degree  possible  under  the  statute.  But  there  are 
limitations  to  the  flexibility  of  our  existing  mandate.  And  even 
assuming  broad  FCC  authority  to  deregulate  existing  resale  serv- 
ices or  terminal  equipment  services,  the  Commission  may  face 
prolonged  litigation  over  its  efforts  to  deregulate. 

The  prospect  of  such  litigation  may  also  be  a  substantial  barrier 
to  market  entry  and  innovation.  Entrepreneurs  with  a  bright  idea 
may  be  scared  away  from  the  starting  gate  by  the  threat  of  long 
and  expensive  legal  proceedings. 

Legislation  at  this  time  would  go  a  long  way  toward  clarifying 
ground  rules  for  the  provision  of  telecommunications  services  in  a 
competitive  environment. 

Greater  certainty  about  the  direction  of  regulatory  policy  would 
facilitate  plannmg  by  potential  new  entrants,  such  as  those  reluc- 
tant to  enter  highly  regulated  markets,  as  well  as  by  established 
carriers. 

Even  more  important,  the  legislative  process  provides  Em  oppor- 
tunity to  sharpen  the  regulatory  mandate  using  what  we  have 
learned  from  45  yeeirs  of  experience  under  the  1934  act.  Where 
experience  shows  that  competition  works — as  it  does  in  the  termi- 
nal equipment  market — the  stetute  ought  to  preclude  r^ulation. 

But  where  we  know  that  some  regulation  will  be  necessary,  at 
least  temporarily,  Congress  ought  to  insure  that  the  Commission 
has  the  tools  it  needs  to  r^ulate  effectively. 
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A  new  reeulatory  framework  designed  to  foster  competitive  entry 
into  the  telecommunications  Held  should,  I  believe,  address  very 
basic  questions. 

PRESUMPTION  OP  COMPETinON 

First,  any  l^^ation  should  establish  a  presumption  that  compe- 
tition is  to  be  the  norm  and  that  r^ulation  should  be  restricted  to 
markets  where  there  are  monopoly  characteristics.  Based  upon  our 
experience,  establishing  a  stotuto^  presumption  that  competition 
in  interezchange  services  is  both  feasible  and  desirable  is  entirely 
reasonable. 

Second,  new  legislation  should  make  clear  that  the  nature  and 
extent  of  rate  regulation  should  vary  directly  with  the  d^ree  and 
likely  exercise  of  market  power.  The  Commission  should  be  pre- 
cluded from  imposing  rate  regulation  where  that  r^ulation  is 
unnecessary  to  protect  consumers. 

This  stetute  should  unambiguously  set  forth  the  Commission's 
ability  to  forbear  and  to  treat  different  carriers  and  different  serv- 
ices  differently,  depending  on  marketplace  conditions.  This  would 
-  clari&  the  Commission's  flexibility  to  respond  to  economic  and 
technolc^ceil  changes  that  are  certain  to  occur. 

Clearly  transition  mechanisms  including  the  authority  to  exempt 
particular  carriers  or  particuleu-  services  from  stetutory  or  r^ula- 
tory  duties  will  be  necessary.  Such  authority  would  allow  the  Com- 
mission to  cease  teriffing  every  competitive  service  offering,  while 
continuing  to  monitor  the  cost-revenue  relationship  of  the  services 
of  carriers  that  have  the  ability  to  engage  in  anticompetitive  cross- 
subsidization. 

Third,  it  would  be  appropriate  to  provide  for  Federal  preemption 
of  State  regulation  in  areas  in  which  conflicts  between  various 
State  and  national  policies  might  frustrate  national  goals.  Conflicts 
regarding  the  provision  of  terminal  equipment,  for  example,  have 
caused  considerable  uncertainty  in  the  marketplace. 

In  particular,  I  believe  that  it  is  essential  not  to  divide  responsi- 
biliW  for  network  interconnection  and  access  cheuges  between  the 
FOCand  the  States.  The  basic  right  of  access  by  all  interexchange 
carriers  to  local  exchange  services  should  not  be  undermined  by 
conflicting  Stete  policies. 

Fourth,  there  must  be  effective  but  fair  regulatory  treatment  of 
A.T.  &  T.  in  its  present  role  as  provider  of  both  monopoly  and 
competitive  services.  The  FCC  needs  more  effective  tools  to  assure 
the  equitable  provision  by  A.T.  &  T.  of  monopoly  services  upon 
which  competition  in  many  markets  depends. 

At  the  same  time,  there  may  be  competitive  markets  in  which 
even  A.T.  &  T.  should  not  be  regulated.  In  all  markets  A.T.  &  T. 
should  expect  neither  unfair  advantages  nor  undue  burdens.  And  if 
new  information  services  develop,  we  should  not  be  required,  be- 
cause of  the  1956  consent  decree  which  has  been  outdated  by  new 
market  realities,  to  regulate  markets  or  services  where  such  r^u- 
lation  is  unnecessary  emd  burdensome. 

I  am  gratified  to  find  that  each  of  these  four  principles  is  ad- 
vanced in  some  manner  by  the  l^islation  before  this  subcommit- 
tee. Both  bills  seek  to  insure  that  virtually  all  FCC  r^ulation 
would  be  focused  on  carriers  that  have  substantial  market  power 
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and  that  carriers  subject  to  efTective  competition  would  be  free  of 
the  burdens  of  r^ulation. 

I  strongly  approve  of  this  reliance  on  market  power  as  a  measure 
of  the  need  for  r^ulation.  The  iqjunction  in  S.  611  to  the  Commis- 
sion to  insure  that  no  carrier  shaJI  be  regulated  any  more  than  is 
absolutely  necessary,  given  the  conditions  of  the  market  in  which  it 
operates,  is  precisely  the  kind  of  le^lative  guidemce  that  would 
aid  our  efforts  to  der^^late  telecommunications. 

The  legislation  would  hasten  the  fuU  der^pilation  of  not  only 
terminal  equipment,  but  also  of  all  resale  services.  I  welcome  such 
direction  from  the  Congress. 

I  am  in  fundamental  agreement  with  an  approach  to  deregula- 
tion based  upon  conditions  in  the  marketplace.  Section  204  of  S. 
611  properly  provides  discretion  to  the  FCC  to  determine  which 
carriers  should  be  related  as  category  II  carriers,  Eifter  the  Com- 
mission defines  basic  categories  of  service  and  determines  the 
d^ree  to  which  individual  carriers  are  subject  to  competition.  I 
beueve,  however,  that  S.  611's  provisions  relating  to  claBsiHcation 
of  carriers  can  and  should  be  simplified. 

The  criteria  by  which  services  are  defined  and  carriers  deemed 
subject  to  effective  competition  must  be  set  forth  carefully.  S.  611 
proposes  a  test  based  on  market  share  among  other  factors;  S.  622 
delmeatee  other  criteria  that  should  be  applied.  Both  bills  seem 
implicitly  to  recognize  that  potential  for  entry  also  should  be 
weighed  as  a  significant  factor. 

Absent  clear  congressional  direction  about  the  factors  to  be  con- 
sidered and  the  weight  to  be  accorded  them,  the  bills  might  well 
provide  an  open  invitation  to  carrier  to  litigate  all  Commission 
classifications. 

I  do  not  believe  that  the  classification  mandated  in  section  204, 
as  proposed,  realistically  can  be  completed  by  the  FCC  in  180  days. 
I  hope  to  present  some  concrete  suggestions  relating  to  the  classifi- 
cation issues  in  the  near  future.  I  want,  however,  to  underline  that 
I  strongly  endorse  the  general  approach  contained  in  section  204. 

Hie  present  division  of  r^ulatory  jurisdiction  has  been  a  source 
of  frustration  both  to  State  commissions  and  to  the  FCC.  The  past 
decade  has  been  marked  by  differences  in  view  regarding  the  reach 
of  our  respective  jurisdictions.  The  future  will  be  marked  by  even 
more  controversy  unless  the  boundaries  are  clarified. 

Both  bills  preempt  State  jurisdiction  over  interexchange  services 
within  a  State.  One  practical  effect  of  these  provisions  would  be  to 
permit  charges  to  interexchange  carriers  for  access  to  IoceiI  net- 
works to  be  established  on  a  ciwierent,  nationwide  basis  consistent 
with  the  objectives  of  the  bills. 

It  must  oe  understood,  however,  that  the  interexcheinge  rate 
structures  of  the  States,  taken  together,  can  be  likened  to  a  "crazy 
quilt."  These  structures  have  evolved  under  different  independent 
State  authorities  facing  diverse  economic,  technological,  geograph- 
ic, and  demt^raphic  circumstances. 

I  hope  that  consolidating  authority  within  the  FCC  over  these 
diverse  services  and  rat^  does  not  imply  that  the  FCC  must  inte- 
grate them  to  establish  toll  rate  equivalency.  If  it  does,  I  can 
foresee  a  massive  tariff  proceeding  from  which  the  FCC  would  be 
unable  ever  to  extricate  itself. 
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In  looking  toward  a  new  competitive  era,  the  two  bills  rightfully 
give  careful  consideration  to  the  role  to  be  played  by  A.T.  &  T.  LT 
this  is  to  be  an  era  of  "full  and  fair  competition,"  it  eeems  to  me 
only  fair  that,  with  appropriate  saf^uards,  A.T.  &  T.  should  be 
allowed  to  compete  with  others  in  deregulated  markets.  To  the 
extent  that  this  would  require  a  modification  of  the  1956  consent 
decree,  I  believe  Congress  should  seek  to  provide  that  relief. 

We  must  carefully  consider  what  full  and  fair  competition  means 
in  other  markets.  For,  eis  Chairman  Hollings  said  in  his  March  12 
speech  on  the  Senate  floor,  we  cannot  ignore  the  fact  that 
A.T.  &  T.'s  dominance  of  the  domestic  telecommunications  market 
carries  with  it  an  enormous  potential  for  abuse. 

Under  the  current  act,  we  have  relied  on  tariffing  provisions  and 
accounting  measures  to  regulate  A.T.  &  T.  Because  ctf  the  enor- 
mous size  and  complexity  of  the  Bell  System,  however,  these  tools 
in  their  present  form  have  often  been  inadequate. 

The  legislation  that  you  have  proposed  does  provide  additional 
tools  to  deal  with  the  problem  of  A.T.  &  T.  market  power.  S.  611 
recognizes  that  without  access  to  the  local  exchange  facilities  of  the 
Bell  operating  companies,  there  can  be  no  real  competition  in 
interexchange  services.  To  insure  such  access,  the  bill  enlarges  the 
Commission's  authority  over  the  terms  and  conditions  of  intercon- 
nection to  the  local  exchfmge  network.  A  new  and  welcome  r^ula- 
tory  tool  included  in  the  bill  would  allow  the  Commission  to  pre> 
scribe  interim  service  rates  for  carriers. 

To  reduce  A.T.  &  T.'s  ability  to  use  its  monopoly  power  in  r^u- 
lated  meu'kets  to  achieve  unfair  advantage  in  unr^ulat«d  meirkets, 
S.  611  provides  certain  structural  and  behavioral  sfifeguards.  One 
such  structural  safeguard  is  to  require  that  any  cat^ory  n  carrier 
wishing  to  provide  services  in  competitive  markets  must  provide 
such  services  through  fully  separated  subsidiaries  whose  dealings 
with  the  parent  carrier  are  at  arm's  length. 

If  A.T.  &  T.  establishes  separate  subsidiaries,  and  agrees  to  have 
these  subsidiaries  do  business  with  the  parent  corporation  on  the 
same  terms  extended  to  other  competing  carriers,  I  believe  that  it 
would  be  reeisonable  for  the  Commission  to  deregulate  Bell's  fully 
separated  subsidiaries  in  much  the  same  manner  that  it  der^^- 
lates  carriers  that  compete  with  it. 

To  put  it  another  way,  the  longer  the  arms  that  extend  between 
the  Bell  parent  and  the  Bell  subsidiary,  the  shorter  would  be  the 
Commission's  regulatory  reach. 

I  believe  that  requiring  separate  subsidiaries  would  be  helpful. 
Such  a  requirement  must  be  carefully  imposed.  Different  situations 
may  ceiII  for  different  amounts  of  separation.  As  S.  611  recognizes, 
each  type  of  subsidiary  involves  a  different  degree  of  administra- 
tive complexity. 

The  creation  of  separate  corporate  entities  with  distinct  facilities 
Emd  distinct  personnel  aids  regulation  by  making  it  efisier  to  identi- 
fy costs  that  are  allocable  to  distinct  services  and  to  detect  and 
remedy  discrimination  among  competing  carriers.  Such  reorganiza- 
tions, however,  may  result  in  significant  costs. 

In  certain  cases  rigorous  accounting  measures  might  serve  as  an 
adequate  substitute  for  maximum  separation.  In  other  cases  ac- 
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counting  requirements  might  complement  a  requirement  of  maxi- 
mum eeparatioD. 

At  tms  point,  I  do  see  substantifil  merit  in  your  proposal  to 
require  category  II  carriers  to  place  certain  operations,  such  as 
those  relating  to  terminal  equipment  and  other  competitive  offer- 
ings, in  separate  subsidiaries. 

However,  separate  subsidiaries  or  accounting  requirements  will 
not  fully  guarantee  that  cross-subsidies,  or  predatory  pricing,  wilt 
not  occur.  So  long  as  a  dominant  carrier  is  permitted  to  transact 
business  with  a  subsidiary  the  possibility  exists  that  the  Commis- 
sion may  be  forced  to  pass  judgment  on  the  motives  of  a  dominant 
carrier's  business  decisions  and  conduct,  a  recurring  factfinding 
task  for  which  the  Commission  is  not  particularly  well  orgemized.  I 
would  urge  the  Congress  to  examine  the  full  range  of  alternatives 
availeible  to  insure  that  genuine  competition  can  flourish  in  com- 
petitive telecommunications  markets, 

Any  new  statutory  framework  must  address  the  related  ques- 
tions surrounding  access  charges  and  separations  and  settlements. 
These  are  bedrock  issues  as  we  lay  the  foundation  for  the  future 
development  of  the  telecommunications  industry. 

The  present  separations  and  settlements  process  determines  the 
allocation  of  cost  between  local  and  interstate  facilities  and  the 
division  of  revenues  from  services  cooperatively  provided  by  two  or 
more  carriers.  Given  the  development  of  new  services  and  the 
entry  of  new  competitors,  it  is  appropriate  to  reexamine'  this  ar- 
rangement for  compensating  local  exchanges  for  the  origination 
and  termination  of  interexchange  transmission. 

Both  bills  apparently  substitute  an  access  charge  for  the  separa- 
tions and  settlements  procedures.  I  believe  that  the  idea  of  creating 
a  unified  eiccess  cha^  mechanism  under  FCC  jurisdiction  has 
considerable  merit.  It  will,  however,  require  much  further  analysis 
to  develop  a  formula  for  computing  access  charges  that  will  assure 
even-handed  treatment  to  both  carriers  and  users  of  telecommuni- 
cations services. 

If  an  access  charge  were  implemented  by  statute,  it  could,  but 
would  not  necessarily  have  to,  reflect  a  legislative  decision  that 
some  carriers  should  subsidize  other  carriers  which  provide  local 
service.  This  is  a  difficult  question  of  social  policy. 

Do  we  want  a  subsidy?  And  if  so,  for  what  purpose  emd  in  what 
amount?  If  a  subsidy  is  chosen  it  should  be  remembered  that 
changes  in  local  service  technology  and  market  conditions  may 
eliminate  the  subsidy's  justification.  Provision  should  be  made  for 
amending  t^e  access  charge  in  light  of  such  changes. 

If  there  is  to  be  a  subsidy  the  crucial  question  is  who  should  bear 
its  burden.  Should  it  be  only  those  carriers  interconnecting  with 
the  local  exchange  network?  Or  should  proposed  stand-Eilone  com- 
munications systems  such  as  Satellite  Business  Systems,  and 
Xerox's  XTEN,  which  do  not  use  the  local  exchange  loop,  also  have 
to  contribute? 

While  a  case  for  requiring  the  stand-alones  to  contribute  can  be 
made,  such  a  requirement  might  deter  new  stand-alone  entries.  It 
might  also  discourage  those  who  seek  alternative  ways  of  providing 
local  services  and  might  reduce  pressures  on  the  present  carriers  to 
low^  the  costs  associated  with  the  local  loop.  In  the  long  run  this 
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A  new  resulatoTy  framework  designed  to  foster  competitive  entry 
into  the  telecommunications  field  should,  I  believe,  address  very 
basic  questions. 

PRESUMPTION   OF   COhfPEITnON 

First,  any  legislation  should  establish  a  presumption  that  compe- 
tition is  to  be  the  norm  and  that  regulation  should  be  restricted  to 
markets  where  there  are  monopoly  characteristics.  Based  upon  our 
experience,  establishing  a  stotutoi^  presumption  that  competition 
in  interexchange  services  is  both  reasible  and  desirable  is  entirely 
reasonable. 

Second,  new  legislation  should  make  clear  that  the  nature  and 
extent  of  rate  regulation  should  vary  directly  with  the  d^ree  and 
likely  exercise  of  market  power.  The  Commission  should  be  pre- 
cluded from  imposing  rate  regulation  where  that  r^ulation  is 
unnecessary  to  protect  consumers. 

This  statute  should  unambiguously  set  forth  the  Conunission's 
ability  to  forbear  and  to  treat  different  carriers  and  different  serv- 
ices differently,  defending  on  marketplace  conditions.  This  would 
-clari^^  the  Commission's  flexibility  to  respond  to  economic  and 
technolc^cal  changes  that  are  certain  to  occur. 

Clearly  transition  mechanisms  including  the  authority  to  exempt 
particular  carriers  or  particular  services  from  stotutory  or  regula- 
tory duties  will  be  necessary.  Such  authority  would  allow  the  Com- 
mission to  cease  toriffing  every  competitive  service  offering,  while 
continuing  to  monitor  the  cost-revenue  relationship  of  the  services 
of  carriers  that  have  the  ability  to  engage  in  anticompetitive  cross- 
subsidization. 

Third,  it  would  be  appropriate  to  provide  for  Federal  preemption 
of  State  regulation  in  areas  in  which  conflicts  between  various 
State  and  national  policies  might  frustrate  national  goals.  Conflicts 
regarding  the  provision  of  terminal  equipment,  for  example,  have 
caused  considerable  uncertainty  in  the  marketplace. 

In  particular,  I  believe  that  it  is  essential  not  to  divide  responsi- 
bility for  network  interconnection  and  access  chaises  between  the 
FXJCand  the  Stetes.  The  basic  right  of  access  by  ^1  interexchange 
carriers  to  local  exchange  services  should  not  be  undermined  by 
conflicting  State  [xilicies. 

Fourth,  there  must  be  effective  but  fair  regulatory  treatment  of 
A.T.  &  T.  in  its  present  role  as  provider  of  both  monopoly  and 
competitive  services.  The  FCC  needs  more  effective  tools  to  asBure 
the  equitable  provision  by  A.T.  &  T.  of  monopoly  services  upon 
which  competition  in  many  markets  depends. 

At  the  same  time,  there  may  be  competitive  markete  in  which 
even  A.T.  &  T.  should  not  be  regulated.  In  all  markets  A.T.  &  T. 
should  expect  neither  unfair  advantages  nor  undue  burdens.  And  if 
new  information  services  develop,  we  should  not  be  required,  be- 
cause of  the  1956  consent  decree  which  has  been  outdated  by  new 
market  realities,  to  regulate  markets  or  services  where  such  regu- 
lation is  unnecessary  and  burdensome. 

I  am  gratified  to  find  that  each  of  these  four  principles  is  ad- 
vanced in  some  manner  by  the  l^islation  before  this  subcommi^ 
tee.  Bot^  bills  seek  to  insure  that  virtually  all  FCC  r^ulation 
would  be  focused  on  carriers  that  have  substantial  market  powo* 
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QusraoNS  or  thi  Comuittbb  and  thi  Answiks  Tkkrbto 

Pedsral  Coumunications  Cohhission, 

Wtuhiitgton,  D.C,  July  13.  1973. 
Hod.  Ebunn  F.  Holunos, 
Chairman,  Communications  Subcommittee, 
U.S.  Senate,  Washington,  D.C 

Dkas  Senator  Holungs:  Thia  U  in  response  to  your  letter  of  June  29,  1979, 
imuMting  answers  to  eight  questions  relating  to  my  June  25  testimony  with  respect 
to  S.  611  and  S.  622.  Those  queetions  and  my  answers  are  as  follows: 

Qualion  1.  In  Phase  n  of  the  AT&T  rate  case,  the  FCC  required  AT&T  to 
purchase  a  percentage  of  their  equipment  needs  outside  of  the  Bell  System  of 
Weatem  Electric? 

What  efforts  has  the  FCC  made  in  that  regard? 

Answer,  In  Phase  11  of  Docket  19129.  the  Commission  ordered  AT&T  to  submit  a 
proposal  of  organizational  and  functiotial  changes  within  the  Bell  System  structure 
that  would  give  the  Bell  Operating  Companies  (BOCs)  autonomy  from  Western 
Electric  in  equipment  procurement  and  that  would  "insure  that  the  BOCs  deal  on 


percentage  of  its  equipment  needs  outside  of  the  ^11  System  and  Western  Electric, 

Pursuant  to  the  Commission's  order,  AT&T  filed  a  14-page  proposal  in  May  of 
1977.  In  essence,  AT&T  proposed  to  establish  a  new  centralized  procurement  entity 
that  would  be  a  whollv  owned  subsidiary  of  AT&T  end  that  would  make  purchases 
toT  the  BOCb  from  the  general  trade.  The  Commission  concluded  that  AT&Ts 
proposal  was  too  general  to  permit  the  Commission  to  determine  whether  the  BOCs 
would  deal  with  Western  on  an  arms  length  basis  and  whether  the  new  procure- 
ment entity  would  satisfy  the  concerns  expressed  in  Phase  II  of  Docket  19129.  On 
March  22,  1978  the  Commission  wrote  to  AT&T  asking  it  to  respond  to  44  specific 
questions  and  requests  for  information.  AT&T  filed  Its  response  on  May  21,  19TS.  In 
e  preliminary  statement  AT&T  argued  that  the  Commission,  in  its  19129  Decision, 
sought  only  to  eliminate  Western  activities  that  might  affect  BOG  procurement  and 
that  the  Ckimmission  did  not  intend  that  the  BOCs  deal  with  Western  in  an  identi- 
cal manner  as  they  would  deal  with  the  genera)  trade.  Thus,  there  is  some  dispute 
as  to  whether  AT&T's  proposal  satisfies  the  Commission's  directives.  The  Commis- 
sion staff  is  still  studying  AT&Ts  proposal  and  the  informal  comments  that  have 
been  received  (the  pleading  cycle  ended  in  September,  1978)  with  an  eye  towards 
recommending  action  within  the  nezt  2-3  months. 

In  a  related  development,  on  May  30.  1979.  m  filed  a  petition  asking  the 
Commission  to  issue  an  order  directing  all  Bell  operating  companies  to  purchase  at 
least  one  third  of  their  equipment  requirements  from  the  general  trade  until  AT&T 
implements  procedures  to  ensure  that  opera^ng  companies  deal  with  Western  on  an 
arms  length  basis.  The  Commission  treated  ITT'h  petition  as  a  petition  for  rulemak- 
ing and  interested  persons  had  until  July  9,  1979,  to  file  comments. 

Queation  2.  The  FCC  recently  had  before  it  an  item  on  AT&T's  rate  of  return.  The 
Common  Carrier  Bureau  recommended  that  the  {ICK)  million  that  Bell  collected 
over  and  above  the  allowed  rate  be  returned  to  the  ratepayer.  Instead,  the  Commis- 
sion voted  not  only  to  raise  Bell's  future  rate  of  return  but  to  allow  Bell  to  keep  the 
money  it  made  in  excess  of  the  previous  legal  rate  of  return. 

Can  you  explain  this  action? 

Answer,  The  question  is  apparently  based  upon  information  which  did  not  fully 
reflect  the  actions  which  the  Commission  took  on  May  31,  1979,  in  ruling  upon  the 
agenda  items  which  had  been  submitted  by  the  Common  Carrier  Bureau.  The 
Commission  did  not  vote  to  permit  AT&T  to  retain  the  one  hundred  million  dollar 
overage,  but  rather  instructed  the  staff  of  the  Common  Carrier  Bureau  to  prepare  a 
notice  of  inquiry  which  would  seek  comments  on  alternative  methods  of  treatment 
of  the  overage.  With  respect  to  the  proposed  increase  in  AT&T'a  future  rate  of 
return,  the  Commission  instructed  the  Common  Carrier  Bureau  to  ascertain  the 
increase,  if  any,  which  has  occurred  in  AT&T's  embedded  cost  of  debt,  and  to 
forward  to  the  Commission  an  appropriate  order  which  would  refiect  the  modified 
coet  of  embedded  debt  in  AT&'Ts  allowed  rate  of  return.  No  formal  Commission 
action  has  occurred  subsequent  to  the  issuance  of  those  instructions.  The  Common 
Carrier  Bureau  is  preparing  the  items  as  directed  bv  the  Commission, 

Quation  S.  What  is  the  status  of  the  MTS/WATS  and  Computer  n  inquiry? 

When  can  we  expect  rules  to  be  issued  in  these  dockets?  Do  you  think  the  FCC 
has  tiie  authority  to  interpret  the  1956  Consent  Decree  entered  into  by  AT&T  and 
the  Justice  Department?  Isn't  that  exactly  what  the  Computer  n  orders  as  discxisaed 
at  the  CommiSBion  meeting  is  doing? 
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Answer.  I  anticipate  that  a  Supplemental  Notice  of  Inquiry  in  the  KfTS/WATS 
Market  Structure  Inquiry  will  be  released  within  a  week.  The  preparation  and 
analysis  of  the  commeata  that  will  be  filed  in  response  to  the  Sujiplemental  Notice 
may  require  a  substantial  period  of  time  before  a  final  policy  in  this  aiea  is  adopted. 
It  may  not  be  desirable  to  reach  any  final  resolution  of  entry  policy  queBtions  in 
that  proceeding  until  related  questions  involving  access  service  compensation  for 
local  eschangea  are  resolved.  Moreover,  one  option  available  to  the  CommisBion  is  to 
premise  its  decision  on  an  entrv  policy  in  the  MTS/WATS  market  on  the  data 
generated  by  the  experience  of  those  firms  participating  in  that  market  under  the 
current  practice  of  conditioned  entry, 

A  Tentative  Decision  and  Further  Notice  of  Inquiry  and  Rulemaking  in  Computer 
II  was  releasd  on  July  2,  1979.  A  copy  is  encloaol  for  your  information.  The  Reply 
Comments  will  be  due  on  October  I.  The  Commission  will  probably  be  in  a  position 
to  adopt  final  rules  in  about  8  months. 

As  you  will  note,  the  Comnussion  has  not  taken  the  position  that  it  has  final 
authority  to  interpret  the  1956  Consent  Decree.  Paragraph  148  of  the  Tentative 
Decision  states:  "We  recognize  that  the  court  with  jurisdiction  over  Uie  decree  is  the 
proper  body  to  render  any  definitive  construction  of  the  decree."  However,  absent 
any  judicial  determination,  the  Commission  has  proposed  the  following:  "In  those 
cases  where  controversy  exists,  we  believe  that  this  Commission  should  decide 
whether  the  offering  of  customer-premises  equipment  or  an  'enhanced  non-voice' 
service  is  'incidental'  to  the  provision  of  a  communications  service  under  Section 

;>  for  the  purpose  of  establishing  permissible  activity  under  the  decree  .  . .  Just  as 
J  has  deferred  to  the  expertise  of  the  Commiaaion  in  determining  what  consti- 
[uies  'communications'  as  opposed  to  'data  processing'  for  purposes  u  determining 
permissible  activity  under  the  decree,  we  believe  that  the  changes  in  the  market 
place  since  1956  dictate  that  similar  deference  be  accorded  our  determinations 
affecting  whether  these  activities  are  'incidental'  to  communications  insofar  as  the 
public  interest  requires  the  provision  of  such  services  or  equipment."  Id.  at  para. 
147. 

Question  i.  You  suggest  that  the  Commission  have  the  flexibihh'  to  require  other 
conditions  than  full  separation  where  appropriate.  In  S.  Gil,  if  a  Cat^ory  II  carrier 
does  feel  that  full  separation  of  its  competitive  activities  is  unnecessary  it  may 
apply  to  the  Commission  for  other  conditions.  In  such  an  event.  Section  205  gives 
the  Commission  considerable  scope  for  responding  by  specifying  conditions  carefully 
tailored  to  the  apecific  situation. 

Isn't  this  what  you  are  recommending? 

Answer.  Some  provisions  of  S.  611  other  than  Section  205  can  be  interpreted  to 
impose  mandatory  separation  requirements  or  to  preclude  a  waiver  of  separation 
requirements  in  the  absence  of  a  finding  that  accounting  rules  will  be  equally 
adequate.  It  would  be  difficult  to  make  such  a  finding  because,  at  this  stage,  I  am 
skeptical  that  an  accounting  rule  is  likely  to  be  as  effective  as  the  actual  separation 
of  facilities  and  personnel.  A  waiver  of  aeparation  requirements  might,  nevertheless, 
be  desirable  under  some  circumstances  because  the  efficiency  costs  of  separation 
could  outweigh  the  benefits  of  separation. 

In  adopting  amendments  to  the  1934  Act,  the  Congresa  mav  of  course,  weigh  the 
costs  and  benefits  of  separation  and  make  its  own  detailed  determinations  with 
reapect  to  the  apeciflc  lype  and  degree  of  aeparation  which  should  be  required.  It 
could  also  leave  such  questions  to  the  Commission  for  later  determination.  Or  it 
could  resolve  definitively  some  aeparation  queations  in  the  statute  and  leave  othei? 
for  Commission  determmation.  I  would  recommend  that  all  these  alternatives  be 
weighed  carefullv  with  reapect  to  each  separation  requir 
ed  in  an  amended  Communications  Act.  I  hope  to  pr 
specific  suggestions  to  this  regard  in  the  coming  weeks. 

Question  S.  Your  teatimony  impliea  that  you  think  the  access  charge  is  set  by  a 
rigid  atatutory  formula  and  that  it  contains  an  element  of  subsidy.  I  wonder  if  you 
have  S.  GU  confused  with  H.R.  3333.  There  is  no  formula  in  S.  611.  The  biU  merelv 
provides  that  the  access  charge  be  determined  by  the  FCC  in  a  manner  which 
compensates  local  carrier  for  all  of  their  actual  costs  which  can  be  ascribed  to 
interexchange  service.  Any  subsidy  beyond  that  is  reserved  for  the  B.F.M.P.  mecha- 
nism. 'Thus,  S.  611  provides  both  the  flexibility  and  the  cost  relatedness  which  you 
seem  to  be  advocating.  Would  you  care  to  comment? 

Answer.  The  term  "access  charge"  was  used  in  my  testimony  as  a  generic  term 
which  includes  both  actual  cost  compensation  for  access  services  and  any  subsidy 
component.  My  concerns  with  respect  to  the  flexibility  of  S.  611  access  chai^ 
provisions  relate  to  the  result  produced  by  the  components  that  you  describe  as  the 
acoesB  charge  and  the  "B.E.M.P.  mechanism."  I  think  that  it  is  difficult  to  antici- 
pate all  of  the  long-term  consequences  of  any  formula,  particularly  in  an  «ra  of 
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Tspidly  changinfc  technology.  Accordingly.  I  would  recommend  that  any  statutory 
provisions  in  thts  area  provide  some  flexibility  to  the  FCC  which  would  permit  our 
malring  adjustments  as  developments  warrant. 

Qutilion  S.  You  question  whether  carriers  who  are  not  connected  to  the  local 
network  should  contribute  to  its  maintenance.  But  isn't  it  very  simple  for  suppoeed- 
ly  non-connected  carriers  to  actually  connect  through  their  customers  PBX's? 

Answer.  It  may  be  technically  possible  for  propoeed  carriers  such  as  SBS  and 
XTEN  to  accomplish  some  of  their  proposed  communications  functions  in  tandem 
with  the  established  telephone  carrier's  local  loops.  On  the  other  hand,  some  of  the 
prOMoed  services  seem  unlikely  to  be  compatible  with  current  local  distribution 
racuities.  In  the  case  of  SBS,  which  will  be  providing  intracompany  service,  and 
"interexchange"  communications  link  (for  voice  or  slow-speed  data)  may  be  estab- 
liohed  between  two  company  locations  utilizing  SBS  facilities.  At  the  terminating 
location,  the  communications  link  could  interconnect  with  the  customer's  PBX, 
thereby  allowing  access  to  different  customers  within  the  exchange  area.  This  type 
rfoperation  would  parallel  the  type  of  service  proposed  by  carriers  such  as  MCI  or 
^'OC.  As  for  XTEN,  initial  plans  emphasize  development  of  their  own  local  ex- 
change distribution  system,  relying  on  other  carriers  to  provide  its  interexchange 
links.  However,  customers  with  slow-speed  data  requirements  li.e.  less  than  the  256 
k/ba  minimum  rate  required  by  XTENI,  who  still  desire  to  purchase  XTEN  service 
features,  could  achieve   hook-up   to   XTEN   via  a  telephone  company   local   loop. 

Qwution  7.  Wouldn't  traffic  which  enters  the  local  network  in  this  way  impose 
similar  burdens  on  the  local  network  as  traffic  coming  from  connected  carriers? 

Answer.  Although  interconnection  of  wide  band  digital  communications  through  a 
customer  PBX  may  be  poesible,  the  carriers  that  propose  to  offer  SBS  and  X'TEN 
servicM  have  asserted  the  necessity  to  bypass  the  local  loop  to  secure  the  full 
benefit  of  their  proposed  services.  'Those  carriers  apparently  anticipate  that  such 
eervices  will  normally  be  used  as  stand-alone  systems.  If  that  assumption  is  correct, 
Buch  services  will  not  impose  burdens  on  the  local  network  which  are  comparable  to 
burdens  imposed  by  services  that  are  provided   through  carrier   interconnection. 

Question  3.  Tihen  wouldn't  this  constitute  a  significant  financial  incentive  to 
cheat,  if  non-connected  carriers  could  avoid  the  support  payments  by  connecting 
through  the  back  door  of  customers  PBX's  while  carriers  connected  through  the 
front  door  have  to  pay? 

Answer.  Any  assessment  upon  particular  services  creates  an  incentive  to  use  or 
develop  alternative  services  that  are  not  subject  to  such  assessments.  Indeed,  my 
tentative  position  against  the  imposition  of  an  access  charge  on  stand-alone  systems 
is  based  on  the  fear  that  such  a  practice  may  deter  the  development  of  alternatives 
to  the  current  configuration  of  facilities — both  local  and  network.  It  would  not  be 
possible  to  determine  whether  SBS  or  XTEN  would  artificially  route  communica- 
tions through  PBX's  for  the  sole  purpose  of  interconnecting  with  the  local  network 
without  paying  an  access  charge  until  such  offerings  are  more  fully  developed, 

CHARija  D.  Ferris,  Chairman. 

Federal  Communications  Commission, 

WashiTigton.  D.C..  July  IS.  197S. 
Hon.  Babrv  Goldwatbr, 
U.S.  Senate, 
Washington,  D.C 

Dkar  Ssnatob  Goldwater:  This  is  in  response  to  your  letter  dated  June  29,  1979, 
requeating  answers  to  several  cmestions  relating  to  my  June  25  testimony  with 
respect  to  S.  611  and  S.  622,  Those  (questions  and  my  answers  are  as  follows: 

Question.  The  present  status  of  terminal  equipment  regulation  is  in  doubt.  Al- 
though the  courts  have  appeared  to  establish  Federal  authority  in  this  area,  the 
states  still  tariff  terminal  equipment  and  it  is  an  element  in  the  telephone  compa- 
nies rate  base. 

What  do  we  have  to  do  in  addition  to  clearly  stating  that  terminal  equipment  is 
der^ulated?  ^ 

AiiBwer.  A  provisimi  which  clearly  stales  that  customer  premises  terminal  equip- 
ment is  not  subject  to  state  or  federal  rate  regulation  would  eliminate  existing  state 
and  federal  r^fulation  of  terminal  equipment  rates.  Such  deregulation  would  neces- 
sarily require  that  any  terminal  equipment  charges  be  unbundled  from  any  trans- 
mission service  chances  that  are  subject  to  state  or  federal  reflation.  The  term 
"customer  premises'  could  be  used  to  distinguish  terminal  devices  such  as  coin 
teleidiones  and  teletypewriters  in  public  offices  of  tel^p-aph  companies  that  are 
neceaurily  an  izMigni  part  of  the  service. 
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Any  provision  that  purports  to  deregulate  customer  premises  terminal  equipment 
should  clearly  identify  the  status  of  customer  premises  wiring. 

Queation.  Shouldn't  there  be  a  clearly  delineated  transition  period  so  as  not  to 
obviously  affect  local  rates? 

Answer.  If  it  were  determined  that  there  would  be  such  an  effect  on  local  rates  a 
transitional  period  would  be  appropriate. 

Question.  In  your  tentative  decision  on  Computer  Inquiry  II,  you  appeared  to 
extend  FCC  jurisdiction  to  data  processing  over  which  it  has  never  had  jurisdiction. 

Do  you  believe  it  is  necessary  to  extend  jurisdiction  in  order  to  ensure  that  the 
FCC  can  deregulate  or  forbear  from  regulation? 

Answer.  The  Tentative  Decision  in  Computer  II  is  not  deeigned  to  extend  the  scape 
of  FCC  jurisdiction.  The  Tentative  Decision  attempts  to  clarify  the  boundary  be- 
tween regulated  communications  services  and  unregulated  data  processing  services 
in  order  to  reduce  uncertainties  that  might  deter  carriers  or  others  from  providing 
services  whose  regulatory  status  might  have  been  unclear.  The  Commisaion  has  also 
invited  comments  with  respect  to  the  posBibility  of  deregulating  enhanced  communi- 
cations services  that  would  be  provided  by  resale  entities. 

A  provision  granting  the  FCC  express  authority  to  exempt  carrier  activities  from 
regulation  would  be  highly  desirable. 

Quesfion.  You  raised  what  appears  to  be  a  le^timate  question  about  how  the 
extension  of  FCC  authority  to  rate  structures  that  have  been  within  state  jursidic- 
tion,  would  work. 

You  also  argued  against  toll  rate  equivalency.  S.  611  and  S.  622  sought  to  elimi- 
nate toll  rate  aisparities. 

How  can  Congress  prevent  the  FCC  from  being  forced  into  a  "massive  tariff 
proceeding"? 

Answer.  I  am  no  longer  as  pessimistic  about  this  problem.  I  do  foresee  that  the 
int«(ration  of  rates  would  be  a  time  consuming  process  so  that  a  transitional  period 
would  be  necessary.  It  may  be  that  once  the  Commission  approves  a  single  State 
interexchange  tarilT  it  could  accept  all  other  tariffs  based  on  the  same  ratemaking 
principles. 

Question.  One  of  those  elements  in  a  transition  plan  is  classification  of  carrieTB. 
We  don't  want  to  tie  up  the  FCC  as  the  ICC  was  after  passage  of  the  Railroad 
Revitalization  and  Regulatory  Reform  Act  of  1976,  trying  to  define  "dominant 
carriers".  You  indicated  that  without  clear  Congressional  mrection,  the  classifica- 
tion process  might  be  subjected  to  litigation. 

Should  we  concern  ourselves  with  the  dominant  carrier  (AT&T)  which  is  a  real 
r^ulatcry  problem,  rather  than  clEissifying  carriers  which  don't  really  affect  the 
market? 

If  so,  how  should  we  define  a  "dominant  carrier"? 

Answer.  A  statute  which  stated  that  AT&T  shall  be  regulated  and  all  other 
carriers  shall  be  exempt  from  regulation  would  probably  raise  some  significant 
constitutional  questions.  Such  a  provision  would  not  accomplish  the  correct  results 

AT&T's  dominant  position  in  some  service  markets  may  erode  in  the  future.  If 
that  occurs,  it  may  be  desirable  and  appropriate  to  deregulate  some  AT&T  services. 

Moreover,  it  would  be  more  accurate  to  say  that  many  interexchange  markets, 
such  as  MTS,  are  dominated  by  a  joint  venture  composed  of  AT&T  and  all  the  other 
telephone  companies.  Such  services  are  presently  being  offered  at  joint  rates  by  all 
the  participating  telephone  companies.  Even  if  an  access  charge  scheme  is  adopted 
that  changes  the  nature  of  that  relationship,  many  telephone  companies  that  are 
not  affiliated  with  AT&T  will  presumably  continue  to  participate  in  the  provision  of 
interexchange  services  at  joint  rates. 

Some  carriers  that  are  not  telephone  companies  might  also  have  the  kind  of 
market  power  that  would  appear  to  warrant  continued  regulation  for  at  least  a 
period  of  time,  Comsat,  for  example,  presently  has  a  de  jure  monopoly  with  respect 
to  international  satellite  service.  The  market  in  which  the  international  record 
carriers  operate  has  unique  characteristics  that  would  appear  to  warrant  same 
regulatory  oversight.  Although  all  Western  Union  markets  have  been  opened  to 
competition,  Western  Union  still  occupies  a  position  with  respect  to  some  telegraph 
services  which  might  enable  it  to  maintain  excessive  rates  in  the  absence  of 

A  classification  scheme  of  the  type  proposed  in  S.  611  would  enable  the  Commis- 
sion to  adjust  the  scope  of  rate  reflation  to  the  need  for  regulation.  However.  I 
share  your  concern  that  implementing  such  a  classification  scheme  could  lead  to 
protracted  administrative  and  judicial  proceedings  that  would  create  a  substantial 
burden  for  the  Commission  and  any  participants. 
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nnleaa  they  are  aniliated  with  a  local  exchange  carrier  or  unless  the  CommiBsion 
takea  affurnative  action. 

Queilion.  You  endorsed  the  u_ 
poMd,  indicating  that  difTerent  si 

Further,  you  indicated  support  for  requiring  monopoly  carriers  to  create  eubaid- 
tariM  for  terminal  equiinnent  and  any  new  information-related  services. 

Doea  that  mean  creation  of  two  separate  subsidiaries  for  those  services  for  each 
company?  What  about  other  competitive  services? 

Answer.  Separation  of  activities  that  are  su^ect  to  rate  r^ulation  from  unregu- 
lated activities  does  facilitate  rate  regulation.  The  separation  of  different  r^ulated 
■cthritiea  also  facilitates  regulation.  The  separation  of  unregulated  activities  doea 
not  aerve  any  regulatoiy  punxiee. 

If  neither  the  provision  of  terminal  equipment  nor  the  provision  of  information- 
related  aarvicas  is  subject  to  rate  regulation,  business  enterprises  that  choose  to 
en^oe  in  both  activitiea  should  not  be  required  to  separate  them.  If  one  til  those 
actintiee  ia  regulated  and  one  is  not  or  both  are  regulated,  separation  probably 
would  be  desirable.  The  Commission's  Tentative  Decision  in  Computer  11,  however, 
concluded  that  s«n>aration  of  enhanced  communications  services  and  certain  comput- 
er aervicea  shoulcf  not  be  required. 

QuatioR.  Would  you  require  carriers  providing  MTS  to  create  a  separate  subsidi- 
ary if  that  carrier  was  also  providing  Icx^l  exchange  services? 

Answer.  The  present  organizational  structure  of  the  telephone  companies  evolved 
tmder  a  set  of  technological  and  economic  conditions  that  are  substantially  different 
firom  the  omditions  that  prevail  today  and  that  are  likely  to  prevail  in  the  future.  I 
believe  that  some  structural  changes  will  be  required  in  order  to  adapt  to  changed 
conditions  and  would  recommend  that  any  amendments  to  Title  II  of  the  Communi- 
cations Act  either  impose  some  requirements  with  respect  to  the  corporate  structure 
of  bu^neas  enterpriaea  that  provide  telecommunications  services  or  expressly  au- 
thorise the  Commission  to  impose  such  requirements. 

If  Congress  chooaea  to  impose  some  specific  separation  requirements,  then  the 
local  ez^ange  and  interexchonge  activities  of  the  telephone  companies  would  seem 
to  be  a  prime  candidate  for  separation.  The  presence  of  mulitple  interexchange 
carriers  that  must  interconnect  with  local  exchange  facilities  in  order  to  provide 
interexchange  services  necessarily  requires  that  competing  interexchange  carriers 
be  treated  in  a  nondiscriminatory  manner.  That  problem  would  exist  even  if  the 
Commission  ultimately  determines  that  MTS-WATS  type  services  should  be  pro- 
vided on  a  sole  source  basis,  because  other  services  that  use  local  exchange  facilities 
would  remain  open  to  competition,  A  carrier's  carrier  access  charge  is  probably  the 
bort  mechanism  for  assuring  fair  treatment  to  all  carriers  that  use  local  exchange 
fadlitiea.  If  such  a  scheme  is  adopted,  a  company  that  presently  provides  both 
exchange  services  and  interexchange  services  that  use  the  exchange  facilities  would 
have  to  make  payments  to  itself  The  creation  of  separate  corporate  entites  that  pay 
and  receive  the  access  charges  would  appear  to  be  the  most  logical  arrangement  for 
implementing  such  a  scheme.  The  creation  of  separate  affiliated  exchange  and 
interexchange  entities  that  transact  business  with  each  other  in  much  the  same 
r  as  unaffiliated  exchange  and  interexchange  carriers  would  make  it  much 
o  prevent,  detect  or  remedy  and  discrimination  among  carriers. 
'  '  n  to  require  separate  corporate  entities  for  exchange  and  interexchange 
___  .. .  »  not  automatically  determine  the  degree  of  separation  between  such 
entities.  Commonly  owned  exchange  and  interexchange  corporations  might  share 
some  fadlitiea  and  personnel  or  they  might  be  required  to  observe  a  complete 
separation  of  facilities  and  personnel.  Either  choice  may  produce  some  significant 
coats  and/or  bene^ta  for  the  carriers,  the  ratepayers  and  the  taxpayers. 

A  tMal  separation  of  facilities  and  personnel  between  exchange  and  interex- 
duinge  entities  would  make  it  easier  to  assure  that  access  service  charges  and 
interexchange  service  rates  reflect  the  coets  of  those  services.  It  is  probably  impossi- 
ble to  devise  a  perfect  formula  for  the  allocation  of  common  costs  and  any  imperfec- 
tions will  distort  market  conditions  in  the  telecommunications  industry  and  in  other 
industries.  Any  cost  allocation  formula  would  be  difficult  and  costly  to  administer. 
A  BUbirtantial  continuing  commitment  of  governmental  resources  may  be  required  to 
prevent  the  manipulation  of  any  cost  allocation  formula  for  private  purposes. 

It  riiould  be  poasible  to  allocate  facilities  between  exchange  and  interexchange 
rnmnnniiw  wiUiOut  undue  difficulty  because  the  telephone  network  is  already  config- 
urea  in  a  manner  that  generally  permits  the  identification  of  facilities  that  are  used 
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Answer,  I  anticipate  that  a  Supplemental  Notice  of  Inquiry  in  the  MTS/WATS 
Market  Structure  Inquiry  will  be  released  within  a  week.  The  preparation  and 
analysis  of  the  comments  that  will  be  filed  in  response  to  the  Supplemental  Notice 
may  require  a  substantial  period  of  time  before  a  final  policy  in  this  area  is  adopted. 
It  may  not  be  desirable  to  reach  any  (inal  resolution  of  entry  policy  questions  in 
that  proceeding  until  related  questions  involving  access  service  compensation  for 
local  exchanges  are  resolved.  Moreover,  one  option  available  to  the  Commission  is  to 
premise  its  decision  on  an  entry  policy  in  the  MTS/WATS  market  on  the  data 
generated  by  the  eiperience  of  those  firma  participating  in  that  market  under  the 
current  practice  of  conditioned  entry, 

A  Tentative  Docision  and  Further  Notice  of  Inquiry  and  Rulemaking  in  Computer 
II  was  releasd  on  July  2,  1979.  A  copy  is  enclosed  for  your  information.  The  Reply 
Comments  will  be  due  on  October  1.  The  Commission  will  probably  be  in  a  position 
to  adopt  final  rules  in  about  8  months. 

As  you  will  note,  the  Commission  has  not  taken  the  position  that  it  has  fmal 
authority  to  interpret  the  1956  Consent  Decree.  Paragraph  148  (rf'  the  Tentative 
Decision  states:  "We  recognize  that  the  court  with  jurisdiction  over  die  decree  is  the 
proper  body  to  render  any  definitive  construction  of  the  decree."  However,  absent 
any  judicial  det«nnination,  the  Commission  has  proposed  the  following:  "In  those 
cases  where  controversy  exists,  we  believe  that  this  Commission  should  decide 
whether  the  offering  of  customer-premises  equipment  or  an  'enhanced  non-voice' 
service  is  'incidental'  to  the  provision  of  a  communications  service  under  Section 

^)  for  the  purpose  of  establishing  permissible  activity  under  the  decree  . . .  Juat  as 

OJ  has  deferred  to  the  expertise  of  the  Commission  in  determining  what  consti- 
tutes 'communications'  as  opposed  to  'data  processing'  for  purposes  of  determining 
permissible  activity  under  the  decree,  we  believe  that  the  changes  in  the  market 
place  since  1956  dictate  that  similar  deference  be  accorded  our  determinations 
affecting  whether  these  activities  are  'incidental'  to  communications  insofar  as  the 
public  interest  requires  the  provision  of  such  services  or  equipment."  Id.  at  para. 
147. 

Question  i.  You  suggest  that  the  Commission  have  the  flexibility  to  require  other 
conditions  than  full  separation  where  appropriate.  In  S.  611,  if  a  Cat^ory  n  carrier 
does  feel  that  full  separation  of  its  competitive  activities  is  unnecessary  it  may 
apply  to  the  Commission  for  other  conditions.  In  such  an  event.  Section  205  gives 
the  Commission  considerable  scope  for  responding  by  specifying  conditions  carefully 
tailored  to  the  specific  situation. 

Isn't  this  what  you  are  recommending? 

Answer.  Some  provisions  of  S.  Gil  other  than  Section  205  can  be  interpreted  to 
impose  mandatory  separation  requirements  or  to  preclude  a  waiver  of  separation 
requirements  in  the  absence  of  a  finding  that  accounting  rules  will  be  equally 
adequate.  It  would  be  difficult  to  make  such  a  finding  because,  at  this  stage,  I  ant 
skeptical  that  an  accounting  rule  is  likely  to  be  as  effective  as  the  actual  separation 
of  facilities  and  personnel.  A  waiver  of  separation  requirements  might,  nevertheless, 
be  desirable  under  some  circumstances  oecause  the  efficiency  costs  of  separation 
could  outweigh  the  benefits  of  separation. 

In  adopting  amendments  to  the  1934  Act,  the  Congress  mav  of  course,  weigh  the 
costs  and  benefits  of  separation  and  make  its  own  detailed  determinations  with 
respect  to  the  specific  type  and  degree  of  separation  which  should  be  required.  It 
could  also  leave  such  questions  to  the  Commission  for  later  determination.  Or  it 
could  resolve  definitively  some  separation  questions  in  the  statute  and  leave  others 
for  Commission  determination,  I  would  recommend  that  all  these  alternatives  be 
weighed  carefully  with  respect  to  each  separation  requirement  that  might  be  includ- 
ed in  an  amended  Communications  Act.  I  hope  to  provide  you  with  some  more 
specific  suggestions  to  this  regard  in  the  coming  weeks. 

Question  5.  Your  testimony  implies  that  you  think  the  access  charge  is  set  by  a 
rigid  statutory  formula  and  that  it  contains  an  element  of  subsidy.  I  wonder  if  you 
have  S.  611  confused  with  H.R,  3333.  There  is  no  formula  in  S.  611.  The  bill  merely 
provides  that  the  access  charge  be  determined  by  the  FCC  in  a  manner  which 
compensates  local  carrier  for  all  of  their  actual  costs  which  can  be  ascribed  to 
interexchange  service.  Any  subsidy  beyond  that  is  reserved  for  the  B.E.M.P.  mecha- 
nism, liius.  S,  611  provides  both  the  flexibility  and  the  cost  relatedness  which  you 
seem  to  be  advocating.  Would  you  care  to  comment? 

Answer.  The  term  "access  charge"  was  used  in  my  testimony  as  a  generic  term 
which  includes  both  actual  cost  compensation  for  access  services  and  any  subsidy 
component.  My  concerns  with  respect  to  the  flexibility  of  S.  611  access  chaise 
provisions  relate  to  the  result  produced  by  the  components  that  you  describe  M  the 
access  charge  and  the  "B.E31.P.  mechanism."  I  think  that  it  is  difficult  to  antici- 
pate all  of  the  long-term  consequences  of  any  formula,  particularly  in  an  wa  of 
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It  IB  doubtful  that  canieTB  would  require  any  antitrust  iminuntty  in  order  to 
provide  MTS  or  any  other  service  as  a  through  service.  The  antitrust  laws  do  not 

§rohibit  all  forms  of  collaboration  among  independent  entitiea;  Section  1  of  the 
hennan  Act  prohibits  contracts,  combinations  and  conspiracies  that  unreasonably 
restrain  trade.  It  seems  unlikely  that  any  form  of  collaboration  among  connecting 
carrieis  that  is  reasonably  aeceasary  to  provide  a  through  service  would  be  held  to 
be  an  unreasonable  restraint  of  trade.  The  Supreme  Court  opinion  in  Georgia  v. 
Pmruylvania  R.  Co-.  324  U.S.  439  (1945).  appears  to  recognize  that  there  is  a 
legitimate  area  of  collaboration  among  connecting  carriers  which  does  not  involve 
the  type  of  collaboration  prohibited  by  the  antitrust  laws. 

The  antitrust  laws  would,  of  course,  preclude  some  forms  of  collaboration  among 
unaffiliated  interexchange  carriers  that  offer  competing  services.  If  Congress  chose 
to  immunize  such  collaboration,  then  the  implementation  of  any  immunized  agree- 
ment clearly  should  be  precluded  in  the  absence  of  FCC  approval.  However.  I  am 
not  aware  of  any  evidence  that  would  justify  authorizing  unaJfiliated  interexchange 
carriers  to  engage  in  any  form  of  collaboration  that  would  violate  the  antitrust 

Section  225(dX2KH)  of  your  bill  appears  to  describe  the  kind  of  collaborative 
activities  that  do  not  require  immunity  under  existing  law.  However,  there  is 
obviously  a  danger  that  any  immunity  for  joint  planning  amoung  carriers  would  be 
interpreted  to  encompass  some  planning  that  should  not  be  immunized. 

It  might  be  preferable  to  describe  the  immunity  as  encompassing  any  form  of 
collaboration  among  carriers  that  is  reasonably  necessary  to  the  provision  of 
through  services  by  interconnecting  carriers.  Such  a  provision  would  not  alter  the 
present  scope  of  the  antitrust  laws,  but  it  might  reassure  any  carriers  that  are 
concerned  ^xiut  putative  antitrust  problems.  Such  an  immunity  standard  would  be 
somewhat  analogous  to  the  antitrust  immunity  which  stock  exchanges  presently 
have.  In  Silver  v.  New  York  Slock  Exchange,  373  U.S.  341,  357  (1963)  the  Supreme 
Court  concluded  that  repeal  of  the  antitrust  laws  is  to  be  implied  from  the  enact- 
ment of  the  Securities  Exchange  Act  "only  if  necessary  to  make  the  Securities 
Exchange  Act  work,  and  even  then  only  to  the  minimum  extent  necessary."  Such 
implicit  immunity  necessarily  extends  to  concerted  activities  that  are  necessary  to 
make  the  stock  exchanges  function. 

If  Congress  concludes  that  antitrust  immunity  should  be  provided  for  particular 
arrangements  among  carriers  in  order  to  avoid  any  possibility  that  an  antitrust 
court  will  err  by  classifying  legitimate  collaboration  as  an  unlawful  restraint  of 
trade,  then  any  immunity  for  the  implementation  of  such  arrangementa  should  be 
limited  to  conduct  that  has  been  expressly  approved  by  the  Commission  prior  to 
implementation,  A  provision  creating  such  an  immunity  procedure  might  also  re- 
quire that  the  attorney-General  submit  a  report  to  the  Commission  which  would 
provide  the  Commission  with  the  benefit  of  the  Justice  Department's  assessment  of 
the  competitive  effects  of  an  arrangement  that  has  been  presented  for  Commission 
approval. 

A  provision  authorizing  the  Commission  to  immunize  particular  arrangements 
from  the  antitrust  laws  should  not  require  connecting  carriers  to  submit  every 
arrangement  to  the  Commission  for  approval. 

Although  I  believe  such  an  immunity  procedure  would  be  workable,  I  am  not 
convinced  that  it  is  necessary.  I  am  confident  that  federal  judges  can  distinguish 
legitimate  collaboration  from  unlawful  conduct.  Although  carrierB  may  be  burdened 
with  responsing  to  some  frivolous  antitrust  complaints  in  the  absence  of  immunity, 
that  burden  is  not  likely  to  equal  the  burden  that  would  result  from  an  immunizing 
procedure.  If  immunity  is  provided  for  collaboration  among  carriers,  such  immunity 
might  be  limited  to  the  implementation  of  arrangements  that  are  negotiated  in 
meetings  that  are  open  to  the  public.  Such  a  sunshine  requirement  would  tend  to 
discourage  planning  activities  that  are  not  confined  to  matters  within  the  Intimate 
area  of  collaboration.  It  might  also  tend  to  dispel  suspicions  that  such  planning 
activities  are  occurring.  The  requirement  in  Section  214(el  of  S.  Gil  that  certain 
planning  be  conducted  under  the  auspices  of  the  FCC  may  be  designed  to  serve 
those  purposes.  I  believe  a  sunshine  requirement  without  an  FCC  presence  would  be 
sufficient  for  those  purposes.  The  Commission  could,  of  course,  send  a  representative 
to  particular  meetings  if  such  a  presence  would  facilitate  necessary  plannning 
activities. 

Question.  You  raised  a  question  regarding  the  advisability  of  a  transition  period 
which  has  a  definite  termination  date. 

You  are  correct — we  can't  guarantee  that  AT&T  won't  have  the  same  share  of  a 
market  6  to  10  years  from  now  that  it  has  today. 
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However,  we  made  the  mistake  of  not  clearly  defining  a  transition  period  in 
airline  derc^lation  and  specifically  defining  the  CAB's  responsibilities.  We  are  now 
having  trouble  as  a  result, 

S.  622  has  various  elements  in  a  transition  plan — rates,  depreciation,  accounting, 
and  structural  requirements  and  others.  Should  they  be  specifically  addrcwad  in  the 
bill  we  pass? 

Answer,  I  would  be  inclined  to  recommend  the  passage  of  a  bill  that  is  more 
specific  than  S.  622  and  somewhat  lees  detailed  than  S,  611,  Determinations  with 
respect  to  the  appropriate  d^ree  of  specificity  necessarily  must  be  somewhat  ad 
hoc.  Some  basic  questions  can  be  resolved  now  and  other  matters  should  be  left  for 
later  Commisaoin  determination.  If  Congress  leaves  some  matters  for  later  Commia- 
sion  determination,  it  should  describe  criteria,  goals,  and  prioritiea  in  terms  that 
will  enable  the  Commission  and  any  reviewing  court  to  understand  the  Congreeaion- 

Queetion.  Should  the  same  separate  subsidiary  provisions  apply  to  a  small  tele- 

Cine  company  that  sought  to  provide  competitive  services  such  as  cable  as  well  as 
ic  telephone  service? 

Answer.  If  the  same  corporate  entity  that  provides  local  exchange  telephone 
service  and  local  exchange  access  for  interexchange  services  engages  in  other  regu- 
lated or  unregulated  activities,  it  may  be  necessary  to  resolve  dinicult  coat  alloca- 
tion problems  in  order  to  regulate  local  telephone  service  ratas  and  access  service 
charges  for  other  carriers.  Such  additional  activities  compound  the  allocation  pr^ 
lems  which  necessarily  result  from  the  use  of  the  same  exchange  facilities  for  local 
and  interexchange  services.  It  would  be  desirable  to  avoid  such  cost  allocation 
problems  by  requiring  the  ownen  of  a  local  exchange  to  establish  a  aeparale 
corporation  with  separate  facilities  and  personnel  for  other  business  activities  when- 
ever it  is  possible  to  do  so  without  producing  inefTicienciee  that  significantly  in- 
crease total  costs. 

Requiring  the  complete  separation  of  cable  and  telephone  services  might  weU 
result  in  excessive  coats  under  some  circumstances.  This  may  also  be  true  of  some 
other  services  that  a  local  exchange  could  provide.  Future  changes  in  technology 
may  also  alter  the  balance  of  costs  and  benenta. 

1  would  accordingly  recommend  that  any  separation  requirement  be  sufficiently 
flexible  to  enable  the  Commission  to  waive  or  relax  separation  requirements  in 
appropriate  circumstances. 

The  question  of  separating  telephone  and  cable  activities  is,  of  course,  distinct 
from  any  question  of  excluding  telephone  companies  from  the  <^le  television 
business.  1  addressed  the  latter  question  in  my  June  5  statement  on  broadcasting 
and  cable  provisions,  in  which  I  noted  that  "actual  or  potential  competition  from 
telephone  companies  might  greatly  benefit  cable  consumers." 

G^Aestion.  Who  should  regulate  a  company  providing  local  exchange  service  as 
well  as  competitive  services — the  states  or  Federal  government? 

Answer.  Local  telephone  exchange  service  rates  should  be  r««ulated  by  the  states 
and  access  services  that  local  exchanges  provide  to  other  affiliBted  or  unaffiliated 
carriers  should  be  regulated  by  the  federal  government.  Other  services  that  such  a 
company  provides  should  not  be  subjected  to  rate  regulation  by  the  States  or  the 
federal  government  if  such  services  are  genuinely  competitive. 

Question.  Would  such  service  need  to  be  regulated — broadband  services  such  as 
burglary  alarm  services  are  not  rate-regulated  now? 

Answer,  The  same  kind  of  market  power  criteria  that  both  S,  611  and  S,  622 
appear  to  use  to  determine  the  scope  of  regulation  of  telecommunications  services 
between  distant  points  could  be  used  to  determine  which  local  services  may  be 
subjected  to  rate  r^ulation. 

Question.  What  if  a  small  company  provides  both  local  exchange  and  interex- 
change services  as  many  now  do  if  they  have  more  than  one  exchange?  Should  tbey 
be  required  to  form  subsidiaries?  If  not.  how  do  we  distinguish  between  companies? 

Answer.  Separation  of  facilities  and  personnel  should  not  be  required  if  the 
company  is  so  small  that  separation  would  produce  continuing  costs  that  exceed  the 
benefits  of  separation.  However,  I  would  not  recommend  that  separation  be  confined 
to  AT&T  and  GTE.  Separation  of  many  medium-sized  companies  should  be  feasible. 
Any  separation  requirement  should  be  flexible  enough  to  allow  the  FCC  to  adapt  to 
unforeseen  problems  and  changing  circumstances. 

Question.  K  the  Congress  passes  legislation  that  has  the  effect  of  restructuring 
AT&T  in  order  to  achieve  certain  national  telecommunication  policy  goals,  should 
AT&T  be  immunized  from  a  court  decri^  structural  remedy? 

Answer.  No.  Any  restructuring  that  may  be  required  by  an  amended  Communica- 
tions Act  would  presumably  be  designed  to  solve  some  regulatory  problems.  Any 
additional  restructuring  that  might  be  required  by  a  court  in  an  antitrust  case 
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The  GomnuBsion  staff  has  been  examining  altemativee  to  the  S.  611  classiTicaticHi 
•cbeme.  For  example,  it  may  prove  useful  to  classify  all  carriers  as  non-dominant 
unleM  th^  are  aililiated  with  a  local  exchange  carrier  or  unless  ttie  Commission 
takes  affirmative  action. 

Qutttion.  You  endorsed  the  use  of  separate  subsidiariea  that  are  carefulUy  im- 
posed, indicating  that  different  situations  may  call  for  different  amounts  of  separa- 

Further.  you  indicated  support  for  requiring  monopoly  cairierB  to  create  subsid- 
iaries for  terminal  equipment  and  any  new  information-related  servicee. 

Does  that  mean  creation  of  two  separate  subsidiaries  for  those  services  for  each 
company?  What  about  other  competitive  services? 

Answer.  Separation  of  activities  that  are  subject  to  rate  regulation  from  unregu- 
lated activities  does  facilitate  rate  regulation.  The  separation  of  different  regulated 
activities  also  facilitates  regulation.  The  separation  of  unregulated  activities  does 
not  serve  any  regulatory  purpose. 

If  neither  the  provision  of  terminal  equipment  nor  the  provision  of  information- 
related  eervices  is  subject  to  rate  r^ulation,  business  enterprises  that  choose  to 
engage  in  both  activities  should  not  be  required  to  separate  them.  If  one  of  those 
activities  is  regulated  and  one  is  not  or  both  aire  regulated,  separation  probably 
would  be  desirable.  The  Commission's  Tentative  Decision  in  Computer  II,  however, 
concluded  that  separation  of  enhanced  communications  services  and  certain  comput- 
er services  should  not  be  required. 

Qiieition.  Would  you  require  carriers  providing  MTS  to  create  a  separate  subsidi- 
ary if  that  carrier  was  also  providing  local  exchange  services? 

Answer.  The  present  organizational  structure  of  the  telephone  companies  evolved 
under  a  set  of  technological  and  economic  conditions  that  are  substantially  different 
from  the  conditions  that  prevail  today  and  that  are  likely  to  prevail  in  the  future,  t 
believe  that  some  structural  changes  will  be  required  in  order  to  adapt  to  changed 
conditions  and  would  recommend  that  any  amendments  to  Title  II  of  the  Communi- 
cations Act  either  impose  some  requirements  with  respect  to  the  corporate  structure 
of  business  enterprises  that  provide  telecommunications  services  or  expressly  au- 
thorize the  Commission  to  impose  such  requiroments. 

If  CmgresB  chooses  to  impose  some  specific  separation  requirements,  then  the 
local  exchange  and  intereitchange  activities  of  the  telephone  companies  would  seem 
to  be  a  prime  candidate  for  separation.  The  presence  of  muUtple  interexchange 
carriers  that  must  interconnect  with  local  exchange  facilities  in  order  to  provide 
interexchange  services  necessarily  requires  that  competing  interexchange  carriers 
be  treated  in  a  nondiscriminatory  manner.  That  problem  would  exist  even  if  the 
Commission  ultimately  determines  that  MTS-WATS  type  services  should  be  pro- 
vided on  a  sole  source  basis,  because  other  services  that  use  local  exchange  facilities 
would  remain  open  to  competition.  A  carrier's  carrier  access  charge  is  probably  the 
beat  mechanism  for  assuring  fair  treatment  to  all  carriers  that  use  local  exchange 
facUities.  If  such  a  scheme  is  adopted,  a  company  that  presently  provides  both 
exchange  services  and  interexchange  services  that  use  the  exchange  facilities  would 
have  to  make  payments  to  itself  The  creation  of  separate  corporate  etitites  that  pay 
and  receive  the  access  charges  would  appear  to  be  the  most  logical  arrangement  for 
implementing  such  a  scheme.  The  creation  of  separate  affiliated  exchange  and 
interexchange  entities  that  transact  business  with  each  other  in  much  the  same 
manner  as  unaffiliated  exchange  and  interoxchange  carriers  would  make  it  much 
easier  to  prevent,  detect  or  remedy  and  discrimination  among  carriers. 

A  decision  to  require  separate  corporate  entities  for  exchange  and  interexchange 
services  does  not  automatically  determine  the  degree  of  separation  between  such 
entities.  Commonly  owned  exchange  and  interexchange  corporations  might  share 
some  facilities  and  personnel  or  they  might  be  required  to  observe  a  complete 
separation  of  facilities  and  personnel.  Either  choice  may  produce  some  significant 
costs  and/or  benefits  for  the  carriers,  the  ratepayers  and  the  taxpayers. 

A  total  separation  of  facilities  and  personnel  between  exchange  and  interex- 
change entities  would  make  it  easier  to  assure  that  access  service  charges  and 
interexchange  service  rates  reflect  the  costs  of  those  services.  It  is  probably  impossi- 
ble to  devise  a  perfect  formula  for  the  allocation  of  common  costs  and  any  imperfec- 
tions will  distort  market  conditions  in  the  telecommunications  industry  and  in  other 
industries.  Any  cost  allocation  formula  would  be  difficult  and  costly  to  administer. 
A  Bubetantiat  continuing  commitment  of  governmental  resouroes  may  be  required  to 
prevent  the  manipulation  of  any  cost  allocation  formula  for  private  purposes. 

It  should  be  possible  to  allocate  facilities  between  exchange  and  interexchange 
coinpanieB  without  undue  difficulty  because  the  telephone  network  is  already  config- 
ui«a  in  a  manner  that  generally  permits  the  identification  of  facilities  that  are  used 
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exclusively  for  interexchange  services.  Some  exceptions  do  exist  that  would  create 
difficult  transitional  problems. 

The  allocation  of  personnel  may  be  more  difficult  Complete  separation  would 
require  a  reorganization  of  managerial  and  support  personnel  that  could  produce 
some  significant  transition  costs. 

Although  the  steps  that  would  be  required  to  assign  facilities  and  personnel  to 
different  corporations  probably  would  rtot  create  greater  burdens  that  the  account- 
ing measures  that  would  be  required  in  the  absence  of  such  a  separation,  any 
statutory  requirement  that  facilities  and  personnel  be  separated  should  be  flexible 
enough  to  permit  the  Commission  to  grant  some  temporary  or  permanent  waivers 
in  particular  situations,  Ebtemptions  may  be  necessary  for  small  telephone  compa- 
nies that  might  experience  substantial  efficiency  losses  if  they  were  required  to 
observe  a  complete  separation  of  facilities  and  personnel. 

Question.  The  telephone  industry  witnesses  testified  they  wouldn't  be  able  to 
continue  to  provide  telephone  service  under  those  circumstances  particularly  if  it 
was  under  an  armslength  relationship? 

What  is  your  view  of  that  contention  and  do  you  believe  their  argument  for  an 
integrated  network  is  valid? 

Answer.  Although  the  transitional  costs  of  separating  exchange  and  interei- 
change  activities  may  not  be  insignificant,  a  significant  loss  of  efficiency  after 
separation  has  been  achieved  is  not  anticipated  at  this  time.  That  conclusion  as- 
sumes, of  course,  that  some  kind  of  exemption  is  included  for  any  small  carrierB 
offering  both  exchange  and  interexchange  service  that  might  experience  efficiency 
losses  if  they  were  required  to  observe  a  complete  separation  of  facilities  and 
personnel. 

If  both  Bell  and  non-Bell  local  exchanges  are  required  to  deal  with  affiliated  or 
unaffiliated  competing  interexchange  carriers  on  the  same  terms,  such  exchanges 
presumably  would  be  required  to  offer  the  same  billing  and  collection  services  to 
carriers  other  than  telephone  companies  that  they  presently  perform  in  connection 
with  joint  offerings  of  telephone  companies.  However,  such  a  requirement  should 
not  preclude  local  exchange  entities  from  continuing  to  perform  billing  and  collec- 
tion services  in  connection  with  telephone  company  offerings. 

The  "armslength"  relationship  between  commonly  owned  exchange  and  interex- 
change carriers  that  is  described  in  S.  Gil  presumably  would  not  be  more  distant 
than  the  present  relationship  between  the  Bell  System  and  the  independent  tele- 
phone companies  that  interconnect  to  provide  through  services  to  the  [Niblic.  Such  a 
relationship  would  also  not  be  more  distant  than  relationship  between  dtnnestic 
carriers  and  foreign  correspondents  that  interconnect  for  the  provision  of  interna- 
tional service  or  the  relationship  between  telephone  companies  and  specialiMd 
carriers  which  are  presently  interconnected. 

A  network  in  which  separated  exchange  and  interexchange  affiliates  participate 
should  not  be  less  integrated  that  the  network  which  is  presently  operated  by  a 
lai^  number  of  unaffiliated  companies.  Nor  should  a  requirement  utat  local  ex- 
diange  entities  deal  with  all  affiliated  and  unaffiliated  entities  on  equal  terms 
result  in  any  inconvenience  to  customers. 

The  concerns  which  some  carriera  have  expressed  with  respect  to  the  efficacy  of 
facilities  planning  probably  relate  more  to  the  effects  of  new  entry  by  unoffilisted 
carriers  than  any  reorganization  of  commonly  controlled  enteiprisee.  The  concerns 
expressed  by  AT&T  may  also  be  based  on  the  assumption  that  the  substitution  of  an 
access  charge  for  the  currrent  mechanisms  for  the  allocation  of  through  service 
revenues  might  cause  some  independent  telephone  companies  to  assume  a  more 
assertive  role  in  the  planning  process.  Such  developments  conceivably  may  lead  to 
greater  tensions  in  the  planning  and  operation  of  telecommunications  systems  just 
as  the  creation  wT  new  profit  centers  within  the  AT&T  structure  might  aggravate 
such  tensions.  Such  tensions  should  not  lead  to  less  efficient  telecommunications  for 
the  public. 

Indeed  the  creation  of  local  exchange  entities  that  are  distinct  profit  entitiea 
might  stimulate  greater  efficiencies  in  local  exchange  distribution.  Exising  structur- 
al and  accounting  arrangements  may  tend  to  obscure  efficiency  disparities  within 
the  exising  n-stem. 

Question.  If  the  Congress  provides  antitrust  immunity  to  carriers  providing  MTS, 
should  the  FCC  as  is  provided  in  S.  622.  be  given  oversight  authority? 

Answer.  Congress  should  be  very  cautious  in  extending  any  antitrust  immunity  to 
carriers  providing  MTS  in  view  of  the  evident  market  power  and  enormous  size  ot 
the  princiiMd  carrier.  The  antitrust  laws  undoubtedly  deter  some  conduct  whicli 
would  not  be  in  the  public  interest.  Effective  r^ulatton  would  be  even  more  diffi- 
cult to  achieve  if  that  deterrent  did  not  exist 
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It  is  doubtful  that  carriers  would  require  any  antitrust  immunity  in  order  to 
provide  MTS  or  any  other  service  aa  a  through  service.  The  antitrust  laws  do  not 
^nhibit  all  forms  of  collaboration  among  independent  entities;  Section  1  of  the 
Sherman  Act  prohibits  contracts,  combinations  and  conspiracies  that  unreasonably 
iMtiain  trade.  It  seems  unlikely  that  any  form  of  collaboration  among  connecting 
carriers  that  is  reasonably  necessary  to  provide  a  through  service  would  be  held  to 
be  an  unreasonable  restraint  of  trade.  The  Supreme  Court  opinion  in  Georgia  v. 
Pennaylvania  R.  Co.,  324  U.S.  439  (1945),  appears  to  recognize  that  there  is  a 
legitimate  area  of  collaboration  among  connecting  carriers  which  does  not  involve 
Ibe  type  of  collaboration  prohibited  by  the  antitrust  laws. 

Hie  antitrust  laws  would,  of  course,  preclude  some  forms  of  collaboration  among 
unaffiliated  interexchange  carriers  that  offer  competing  services.  If  Congress  chose 
to  immunize  such  collaboration,  then  the  implementation  of  any  immunized  agree- 
ment clearly  should  be  precluded  in  the  absence  of  FCC  approval.  However,  I  am 
not  aware  <rf  any  evidence  that  would  justify  authorizing  unailUiated  interexchange 
carriers  to  engage  in  any  form  of  collaboration  that  would  violate  the  antitrust 

Section  225(dX2XH)  of  your  bill  appears  to  describe  the  kind  of  collaborative 
activities  that  do  not  require  immunity  under  existing  law.  However,  there  is 
obviously  a  danger  that  any  immunity  for  joint  planning  amoung  carriers  would  be 
interpreted  to  encompass  some  planning  that  should  not  be  immunized. 

It  might  be  preferable  to  describe  the  immunity  as  encompassing  any  form  of 
collaboration  among  carriers  that  is  reasonably  necessary  to  the  provision  of 
through  services  by  interconnecting  carriers.  Such  a  provision  would  not  alter  the 
present  scope  of  the  antitrust  laws,  but  it  might  reassure  any  carriei?  that  are 
concerned  about  putative  antitrust  problems.  Such  an  immunity  standard  would  be 
tomewhat  analogous  to  the  antitrust  immunity  which  stock  exchanges  presently 
have.  In  Silver  v.  New  York  Stock  Exchange.  373  U.S.  341,  357  (1963)  the  Supreme 
Court  concluded  that  repeal  of  the  antitrust  laws  is  to  be  implied  from  the  enact- 
ment of  the  Securities  Exchange  Act  "only  if  necessary  to  make  the  Securities 
Exchange  Act  work,  and  even  then  only  to  the  minimum  extent  necessary."  Such 
implicit  immunity  necessarily  extends  to  concerted  activities  that  are  necessary  to 
taakB  the  stock  exchanges  function. 

If  Congress  concludes  that  antitrust  immunity  should  be  provided  for  particular 
arrangements  among  earners  in  order  to  avoid  any  possibility  that  an  antitrust 
court  will  err  by  classifying  le^timate  collaboration  as  an  unlawful  restraint  of 
trade,  then  any  immunity  for  the  implementation  of  such  arrangements  should  be 
limited  to  conduct  that  has  been  expressly  approved  by  the  Commisaion  prior  to 
implementation,  A  provision  creating  such  an  immunity  procedure  might  also  re- 
quire that  the  attorney-General  submit  a  report  to  the  Commission  which  would 
provide  the  Commission  with  the  benefit  of  the  Justice  Department's  asaeasment  of 
the  competitive  effects  of  an  arrangement  that  has  been  presented  for  Commission 
approval. 

A  provision  authorizing  the  Commission  to  immunize  particular  arrangements 
from  the  antitrust  laws  should  not  require  connecting  carriers  to  submit  every 
arrangement  to  the  Commission  for  approval. 

Although  I  believe  such  an  immunity  procedure  would  be  workable,  I  am  not 
convinced  that  it  is  necessary,  I  am  confident  that  federal  judges  can  distinguish 
legitimate  collaboration  from  unlawful  conduct.  Although  carriers  may  be  burdened 
witji  responsing  to  some  frivolous  antitrust  complaints  in  the  absence  of  immunity, 
that  burden  is  not  likely  to  equal  the  burden  that  would  result  from  an  immunizing 
procedure.  If  immunity  is  provided  for  collaboration  among  carriers,  such  immunity 
might  be  limited  to  the  implementation  of  arrangements  that  are  negotiated  in 
meetings  that  are  open  to  the  public.  Such  a  sunshine  requirement  would  tend  to 
discourage  planning  activities  that  are  not  confined  to  matters  within  the  legitimate 
ar«a  of  collaboration.  It  might  also  tend  to  dispel  suBpicions  that  such  planning 
activities  are  occurring.  The  requirement  in  Section  214(e)  of  S.  611  that  certain 
planning  be  conducted  under  the  auspices  of  the  FCC  may  be  designed  to  serve 
those  purposes.  I  believe  a  sunshine  requirement  without  an  FCC  presence  would  be 
sufficient  for  those  purposes.  The  Commission  could,  of  course,  send  a  representative 
to  particular  meetings  if  such  a  presence  would  facilitate  necessary  plannning 
activities. 

Question.  You  raised  a  question  r^arding  the  advisability  of  a  transition  period 
which  has  a  definite  termination  date. 

You  are  correct— we  can't  guarantee  that  AT&T  won't  have  the  same  share  of  a 
market  6  to  10  years  from  now  that  it  has  today. 
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However,  we  made  the  mistake  of  n__  ^  _  , 

airline  deregulation  and  specifically  defining  the  CAB's  refiponsibilities.  We  are  n< 
having  trouble  as  a  result. 

S.  632  has  various  elements  in  a  transition  plan — rates,  depreciation,  accounting, 
and  structural  requirements  and  others.  Should  they  be  specincally  addressed  In  tM 
bill  we  pass? 

Answer.  I  would  be  inclined  to  recommend  the  passage  of  a  bill  that  is  moi* 
specific  than  S.  622  and  somewhat  less  detailed  than  S.  611.  Determinations  with 
respect  to  the  appropriate  decree  of  speciitcity  necessarily  must  be  somewhat  ad 
hoc.  Some  basic  questions  can  be  resolved  now  and  other  matters  should  be  left  for 
later  Commissoin  determination.  If  Congress  leaves  some  matters  for  later  Commia- 
aion  determination,  it  should  describe  criteria,  goals,  and  priorities  in  terms  that 
will  enable  the  Commission  and  any  reviewing  court  to  undentand  the  Congression- 
al intent. 

Question.  Should  the  same  separate  subsidiary  provisions  apply  to  a  small  tels- 

Cine  company  that  sought  to  provide  competitive  services  such  as  cable  as  well  as 
ic  telephone  service? 

Answer.  If  the  same  corporate  entity  that  provides  local  exchange  telephone 
service  and  local  exchan^  access  for  interexchaoge  services  engages  in  other  regu- 
lated or  unregulated  activities,  it  may  be  necessary  to  resolve  dimcult  cost  alloca- 
tion problems  in  order  to  regulate  local  telephone  service  rates  and  access  service 
charges  for  other  carriers.  Such  additional  activities  compound  the  allocation  prob- 
lems which  necessarily  result  from  the  use  of  the  same  exchange  facilities  for  ^ocal 
and  interexchange  services.  It  would  be  desirable  to  avoid  such  cost  allocatkMi 
problems  by  requiring  the  owners  of  a  local  exchange  to  establish  a  separate 
corporation  with  separate  facilities  and  personnel  for  other  business  activities  whett- 
ever  it  is  possible  to  do  so  without  producing  inefHciencies  that  significantly  in- 
crease total  costs. 

Requiring  the  complete  separation  of  cable  and  telephone  services  might  well 
result  in  excessive  costs  under  some  circumstances.  This  may  also  be  true  ot  some 
other  services  that  a  local  exchange  could  provide.  Future  changes  in  technology 
may  also  alter  the  balance  of  costs  and  benefits. 

I  would  accordingly  recommend  that  any  separation  requirement  be  sufficiratly 
flexible  to  enable  the  Commission  to  waive  or  relax  separation  requirements  in 
appropriate  circumstances. 

The  question  of  separating  telephone  and  cable  activities  is.  of  course,  distinct 
from  any  question  of  excluding  telephone  companies  from  the  cable  televisioa 
business.  I  addressed  the  latter  question  in  my  June  5  statement  on  brawlcasting 
and  cable  provisions,  in  which  I  noted  that  "actual  or  potential  competition  fVvoi 
telephone  companies  might  greatly  benefit  cable  consumers." 

C^iestion.  Who  should  regulate  a  company  providing  local  exchange  service  ss 
well  as  competitive  services— the  states  or  Federal  government? 

Answer.  Local  telephone  exchange  service  rates  should  be  regulated  by  the  states 
and  access  services  that  local  exchanges  provide  to  other  affiliated  or  unaffiliated 
carriers  should  be  regulated  by  the  federal  government.  Other  services  that  such  a 
company  provides  should  not  be  subjected  to  rate  regulation  by  the  States  or  the 
federal  government  if  such  services  are  genuinely  competitive. 

Question.  Would  such  service  need  to  be  regulated — broadband  services  such  as 
burglary  alarm  services  are  not  rate-regulated  now? 

Answer.  The  same  kind  of  market  power  criteria  that  both  S.  611  and  S.  622 
appear  to  use  to  determine  the  scope  of  r^ulation  of  telecommunicationB  services 
between  distant  points  could  be  used  to  determine  which  local  services  may  be 
autnected  to  rate  rcsulBt'O"- 

Question.  What  if  a  small  company  provides  both  local  exchange  and  interex- 
change services  as  many  now  do  if^they  nave  more  than  one  exchange?  Should  they 
be  required  to  form  subsidiaries?  If  not,  how  do  we  distinguish  between  companies? 

Answer,  Separation  of  facilities  and  personnel  should  not  be  required  if  the 
company  is  so  small  that  separation  would  produce  continuing  costs  that  exceed  the 
benefits  of  separation.  However,  I  would  not  recommend  that  separation  be  confined 
to  AT&T  and  GTE.  Separation  of  many  medium-sized  companies  should  be  feaaibls. 
Any  separation  requirement  should  be  flexible  enough  to  allow  the  FCC  to  adapt  to 
unforeseen  problems  and  changing  circumstances. 

Question.  If  the  Congress  passes  legislation  that  has  the  effect  of  restructurinc 
ATAT  in  order  to  achieve  certain  national  telecommunication  policy  goats,  sboula 
ATAT  he  immunized  from  a  court  decri^  structural  remedy? 

Answer.  No.  Any  restructuring  that  may  be  required  by  an  amended  Communica- 
tions Act  would  presumably  be  designed  to  solve  some  regulatory  pitiblenw.  Any 
additional  restructuring  that  might  be  required  by  a  court  L"  -"  --*;*—-*  — 
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would  be  deaigned  to  serve  a  different  purpose.  Additional  judicial  restructuring 
mtQr  be  consistent  with  the  r^ulatory  scheme.  However,  I  would  hope  that  a  court 
would  solicit  and  consider  the  Commiaaion's  views  if  it  found  that  a  regulated 
carrier  has  committed  antitrust  violations  warranting  structural  relief. 

^lestion.  Should  our  legislation  specifically  speak  to  this  issue? 

Answer.  It  woidd  be  unreasonable  t«  infer  an  intent  to  limit  antitrust  liability  or 
relief  from  the  mere  enactment  of  a  regulator  statute  which  imposes  some  struc- 
tural requirements  for  regulatory  purposes.  However,  it  would  be  desirable  to  in- 
clude a  provision  which  expressly  disclaims  an  intent  to  limit  antitrust  liability  or 
nlief  in  order  ta  avoid  the   poesibilit]'  that  some  court  might  draw  the  wrong 


If  an  immunity  disclaimer  provision  is  included,  that  provision  should,  of  course, 
be  phrased  in  a  manner  that  would  not  subject  conduct  that  has  been  expressly 
ordered,  commanded  or  prescribed  by  the  Commission  to  collateral  attack  in  anti- 
truat  or  other  court  proceedingB. 

Queation.  We  have  a  copy  of  the  letter  you  sent  to  Don  Eller  at  the  Department  of 
State  regarding  the  Department's  unwillingness  to  provide  funding  for  the  travel 
and  per  diem  expenses  of  the  U.S  government  representatives  to  WARC.  Has  Mr. 
Bier  replied  to  your  letter? 

Quation.  Why  can't  the  FCC  provide  funds  to  cover  PCC  employees  travel  and 
per  diem  expenses? 

Qutttion.  What  action  will  the  Commission  take  if  the  State  Department  contin- 
ues to  refuse  to  provide  funds  to  cover  your  employee's  expenses  at  WARC? 

Answer.  The  Department  of  State  has  subsequently  agreed  to  fund  expenses  for 
aU  of  the  WARC  delegates. 
Sincerely, 

Charles  D.  Ferris,  Chairman. 

Senator  Exon.  Mr.  Ferris,  I  thank  you  very  much  for  your  excel- 
lent testimony.  I  know  there  are  going  to  be  a  series  of  questions.  I 
might  lead  off  with  one  or  two. 

A  substantial  portion  of  your  testimony,  of  course,  has  dealt  with 
the  telephone  industry.  While  A.T.  &  T.  is  the  dominsmt  factor  in 
the  telephone  industry,  we  have  three  major  networks,  of  course, 
that  are  dominant  factors  in  the  television  industry.  Could  you 
expand  a  little  bit,  if  you  could,  as  to  what  you  would  see  the  role 
in  the  FCC  under  either  S.  611  or  S.  622  in  regard  to  the  networks 
dominance  of  television? 

And,  as  a  foUowup,  also,  the  difficulties  we  are  obviously  going  to 
have  and  the  FCC  also  is  going  to  have  as  far  as  cable  television  is 
concerned,  with  the  rights  that  are  in  grave  question  between  the 
originating  artists,  and  the  originating  supporting  event. 

Could  you,  therefore,  in  response  to  my  question  possibly  enlight- 
en us  with  regard  to  television  broadcasting? 

Mr.  Ferris.  Well,  I  think.  Senator  Exon,  the  principles  that  I 
alluded  to  today  I  think  have  similar  application  in  the  broadcast 


industry  as  well. 
I  dotf  t  think  t 


c  the  FCC  should  be  in  the  position  of  retarding  the 
technolc^  and  what  that  technology  might  be  able  to  provide  to 
the  consumer;  in  the  case  of  television,  to  the  television  viewer. 

I  think,  as  I  testified  before  this  subcommittee  severed  weeks  ago 
on  the  broadcast  cable  provisions  of  this  bill,  that  the  FCC  over  the 
years  has  been  operating  on  a  presumption  which  was  based  upon 
an  intuition  that  there  would  be  significant  harm  to  over-the-air 
broadcasters,  if  other  technolc^es  that  might  be  able  to  provide 
other  video  programing  services  to  viewers  were  not  kept  in  check. 

I  believe  the  exercise  of  jurisdiction  by  the  FCC  over  the  cEible 
industry  was  one  that  was  emcillaiy  to  its  jurisdiction  over  the 
broadcasting  industry,  and  its  jurisdiction  and  the  rules  that  were 
evolved  over  the  peist  two  decades  were  rules  that  presumed  harm 
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if  we  make  certain  structural  decisions,  such  as  requiring  separat- 
ed arms'  length  subsidieiries,  should  we  specifically  say  that  is  the 
decision  and  that  no  other  law  should  permit  a  revisiting  of  that 
decision  by  the  courts? 

Is  that  clearer? 

Mr.  Ferris.  I  would  think  that  if  you  are  able  to  make  a  determi- 
nation with  respect  to  separate  subsidiaries  and  you  have  covered 
every  potentifil  situation,  regardless  of  the  service  being  offered  or 
the  market  structure,  certainly  Congress  could  say  that  that  is  that 
and  that  it  is  not  reviewable  by  the  courts. 

But  I  think  these  bills  imply,  that  there  is  going  to  be  a  dynamic 
process  because  the  technology  is  changing,  and  the  markets  will 
change.  Therefore  the  FCC  would  certainly  have  to  revisit  their 
definitions  of  what  the  services  are  and  what  the  markets  are,  so 
that  the  Commission's  revisitings  should  be  reviewable. 

But  if  Congress  makes  a  determination  which  gives  no  discretion 
at  all  to  the  FCC  to  make  any  follow-on  or  continuing  detennina- 
tion  as  to  services  or  markets.  Congress  would  have,  in  effect, 
determined  what  our  jurisdiction  is. 

Senator  Schmfft.  As  I  have  said  before,  it  is  my  hope — and  I 
believe  it  is  the  hope  of  the  committee — that  the  legislation  we 
finally  agree  upon  is  as  transparent  to  new  technology  as  possible; 
by  that  I  mean  anything  can  happen  out  there  in  the  competitive 
technological  world  and  the  legislation  would  stUl  be  valid. 

However,  if  we  are  not  careful,  the  courts,  which  have  a  narrow- 
er focus,  might  be  able  to  make  the  legislation  opaque  again. 

The  question  is,  should  we  tiy  to  anticipate  those  areas  into 
which  the  courts  might  move,  and  specifically  preclude  them  from 
moving,  at  least  for  the  time  being,  until  we  see  how  transparent 
the  legislation  eictually  is? 

Mr.  Ferris.  Well,  I  don't  know  what  langueige — how  one 
could — — 

Senator  Schmftt.  I  don't  know,  either,  but  the  question  is  should 
we  strive  to  do  that. 

Mr.  Ferris,  I  certainly  would  hope  that  you  would  give  us  more 
guidance  than  S.  611  gives  us  with  respect  to  the  classification  of 
service  categories  and  carriers.  S.  622  does  make  an  effort  to  be 
more  specific  in  making  those  definitions,  but  unless  you  can  come 
up  with  something  that  satisfies  you  to  the  point  where  you  think 
that  you  can  make  classifications  for  all  time,  I  think  it  would  be 
rather  difficult  to  take  away  from  the  court  the  right  to  review  imy 
discretion  that  the  FCC  would  be  given  to  make  a  continuing 
review  of  these  classifications. 

Whether  one  falls  into  category  1  or  category  2,  I  think  those 
decisions  should  be  reviewed  by  the  courts.  I  don't  even  know  if  one 
should  take  away  that  jurisdiction  from  the  courts  unless  what  you 
are  reedly  saying  is  that  the  definition  you  would  be  making  would 
leave  the  FCC  no  discretion. 

Where  the  FCC  is  going  to  make  any  sort  of  classification,  I 
think  that  classification  should  be  reviewed  by  the  courts  from  the 
standpoint  of  determining  whether  we  were  faithful  to  the  charter 
that  the  Congress  gave  us. 

Senator  Schmitt.  That  is  helpful. 
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To  paraphrase  John  Steinbeck — this  is  going  to  be  the  summer  of 
our  disregulation  and  we  will  have  time  to  dig  into  that  question. 
We  look  forward  to  your  comments. 

Now  you,  Mr.  Ferris,  endorse  the  use  of  separate  subsidiaries 
that  are  carefiilly  imposed,  indicating  that  different  situations  may 
call  for  different  amounts  of  separation. 

Further,  you  indicated  support  for  requiring  monopoly  carriers 
to  create  subsidiaries  for  terminal  equipment  and  any  new  infor- 
mation related  services. 

Does  this  mean  creation  of  two  subsidiaries  for  those  types  of 
services,  for  each  operating  company  in  the  case  of  A.T.  &  T.? 

Mr.  Ferris.  I  think  that  gets  right  back  to  the  same  question, 
which  is,  what  is  the  clasnfication  going  to  be,  how  large  the 
category  going  to  be?  To  determine  how  large  the  cat^ory  of 
service  is  going  to  be,  you  must  determine  what  the  relevant 
market  is,  and  then  how  much  of  a  share  of  the  market  is  required 
to  be  dominant. 

Those  are  the  questions  I  said  that  I  thought  S.  611  gave  us  180 
days  to  address.  I  think  those  are  very,  very  difficult  questions.  I 
think  you  left  a  great  deal  of  discretion  to  the  Commission  in 
making  those  classifications. 

I  thmk  they  are  very,  very  difficult  problems.  I  think  they  euce 
soluble.  But  I  think  they  are  the  guts  of  the  entire  separate  subsidi- 
aiy  approach. 

'  Senator  ScHHrrr.  Would  it  work  to  let  this  be  a  business  judg- 
ment during  a  specific  transition  period,  and  see  how  that  works? 

Mr.  Ferris.  Well,  I  imagine  it  depends  upon  what  business  you 
are  operating.  I  would  imagine  some  carriers  would  like  a  very 
narrow  definition,  others  would  like  a  broader  one  so  that  they 
would  have  less  than  33  '^  percent,  so  they  would  be  in  an  unregu- 
lated environment. 

If  one  defined  a  market  as  all  enhimced  communications,  it 
would  require  a  different  judgment  than  if  you  had  a  more  precise 
definition  for  determining  the  actual  market  power. 

So  I  think  these  are  the  very  difficult  questions.  And  I  hope  that 
the  proposed  legislation  would  at  least  make  an  initial  determina- 
tion from  which  the  Commission  could  then  proceed,  rather  than  to 
say  that  the  Commission  shed!  do  it  de  novo.  I  think  those  initial 
classifications  will  be  subject  to  court  challenge,  and  you  probably 
wouldn't  get  the  process  working  for  several  years. 

But  I  think  that  any  determinations  by  the  Commission,  includ- 
ing those  which  are  based  on  presumptions  of  classification  which 
have  been  established  by  the  Congress  should  be  reviewed  by  the 
court. 

Senator  Schmitt.  Would  you  require  carriers  providing  MTS  to 
create  a  separate  subsidiary  if  that  carrier  was  afeo  providing  local 
exchange  services? 

Mr.  Ferris.  We  have,  as  you  know,  Senator,  an  inquiry  on  the 
MTS-WATS  market  structure  in  which  we  seek  to  determine 
whether  that  should  be  a  competitive  or  monopoly  service.  I  don't 
know  how  far  I  can  go  in  saying  what  is  good  or  bad  witjiout 
prejudicing  my  involvement  in  that  ultimate  determination. 

Senator  Schmftt.  Maybe  we  can  leave  that  to  the  record  and  you 
think  about  what  you  can  tell  us  in  that  r^ard. 
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Mr.  Ferris.  I  have  my  doubts.  Senator,  that  you  could  ever  get 
the  necessary  d^ree  of  certainty  with  a  cost  accounting  system. 
FCC  has  been  grappling  with  it  for  years. 

I  don't  think  one  should  abandon  an  updated  accounting  system. 
Certainly  we  don't  have  that  now  with  respect  to  A.T.  &  T.  But  to 
rely  on  it  totally  when  you  have  an  infrastructure  of  over  $100 
billion,  to  attempt  to  make  cost  accounting  judgments  on  that  large 
an  amount,  and  to  achieve  the  type  of  certainty  you  want  with 
respect  to  cross-subsidization,  would  not  be  wise. 

I  don't  think  I  could  ever  have  certainty  with  that  mechanism 
alone. 

Senator  Goluwater.  Thank  you,  Mr.  Ferris, 

In  the  interest  of  time,  I  only  have  two  other  questions.  I  will 
submit  them  to  you  for  the  record,  because  we  do  have  a  vote 
coming  and  I  think  Senator  Schmitt  might  want  to  give  you  a  real 
fast  shuffle. 

Senator  ScHMnr.  Not  a  fast  shuffle.  I  am  not  sure  what  that  is. 

I  want  to  follow  up  on  Senator  Goldwater's  question  and  ask 
what  you  think  is  a  sufficient  degree? 

We  have  heard  that  expression  from  many  witnesses — "a  suffi- 
cient  degree"  of  confidence  that  there  is  no  cross-subsidization. 
What  does  that  mean? 

Maybe  we  ought  to  be  willing  to  accept  a  little  bit  less  than 
perfection  in  order  to  have  a  system  that  works. 

Mr.  Ferris.  Well,  I  agree.  I  think  the  thrust  of  the  proposals 
before  you,  Senator,  is  to  go  to  a  structural  solution  with  separated 
subsidiaries  in  the  competitive  market,  rather  them  to  attempt  to 
make  metaphysical  judgments  of  cost  etllocation  by  service  of  com* 
monly  used  plant  and  equipment.  Isolating  the  monopoly  services 
from  the  competitive  services  makes  a  great  deal  of  sense,  I  think. 

Then  you  focus  on  the  d^rees  of  insulation  between  the  monopo- 
ly and  subsidiary. 

I  think  those  types  of  questions  are  easier  to  deal  with  than  the 
cost  accounting  questions  which  lead  to  second-guessing  A.T.  &  T.'s 
motives  by  the  FCC. 

Senator  Schmitt.  I  think  we  all  agree  that  is  the  ideal,  but  we 
are  going  to  hit  some  situations  where  you  come  down  to  which  is  a 
better  way  to  go,  a  subsidiary  or  cost  accounting  system. 

In  some  cases  it  will  be  obvious;  in  others  it  won't. 

I  wonder  whether,  as  we  used  to  say  in  the  building  of  computer 
pn^rsuns  and  in  other  space  projects,  that  sometimes  better  isn't 
the  enemy  of  good,  emd  that  a  little  bit  of  risk  in  the  croee- 
subsidization  area  eventually  might  be  acceptable  if  the  overall 
system  works  better  through  cost  accounting  rather  thEtn  trying  to 
have  a  full  so-called  arm's-length  subsidiary  infrastructure. 

We  are  just  going  to  have  to  wrestle  with  that  one. 

Mr.  Ferris.  You  know,  I  think  the  only  way  to  have  a  truly 
separated  subsidiary  is  to  require  divestiture  of  the  subsidiary.  So 
anything  less  than  divestiture  is  less  than  a  fully  separated  Bubeidi- 
ary. 

Even  with  a  separate  subsidiary,  if  you  have  a  parent  that  has 
monopoly  services  and  a  subsidifuy  in  a  competitive  market,  you 
are  going  to  have  to  rely  somewhat  on  accounting  to  have  the 
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Mr.  Ferris,  there  are  questions  the  staff  has  that  I  will  ask  that 
ytni  respond  for  the  record;  find  undoubtedly  there  may  be  other 
members  who  could  not  be  here  today  that  will  have  specific  ques- 
tions. 

I  will  just  say  for  the  record  that  I  am  sure  that  you  will  be 
hapi^  to  reply  to  any  questions.  Thank  you. 

Continue,  Senator  Schmitt. 

1=  S^iator  ScHMnr.  Thank  you,  Mr.  Chairman. 
Mr.  Ferris,  should  the  same  separata  Bubeidiary  provisions  apply 
to  a  small  telephone  company  that  sought  to  provide  competitive 
services,  such  as  cable,  £is  well  as  basic  telephone  service? 
Mr.  Ferris.  I  think  again  you  should  look  at  each  entity.  But  as 
a  general  rule  I  think  cross-subsidy  should  be  protected  against 
between  any  monopoly  and  any  competitive  service. 

Senator  SCHMnr.  Of  any  size?  There  is  no  size  criterion  in  this? 

Mr.  Ferris.  Well,  if  there  is  a  monopoly  service  in  a  market,  as 
you  have  defined  the  market,  I  think  you  should  protect  against 
croflB-subsidization  regardless  of  what  the  size  is. 

Senator  Schmitt.  But  can't  you  imagine  a  situation  where  if  you 
don't  allow  a  small  company  to  provide  both  services  without  a 
subsidiary,  that  you  might  not  have  the  new  service  provided,  or 
even  either  service  provided? 

Mr.  Ferris.  I  think  that  is  where  the  flexibility  comes  in.  In 
some  cases  one  might  be  able  to  rely  upon  accounting  measures  as 
opposed  to  market  structure  mechanisms. 

Senator  ScHMrrr.  And  size  might  well  determine  under  that 
circumstance? 

Mr.  Ferris.  Yes. 

Senator  Schmitt.  Good.  I  was  going  to  suggest  that  the  record 
^ow  your  head  nodded. 

Who  should  regulate  a  company  providing  local  exchange  service 
as  well  as  competitive  services?  Do  you  think  the  States  ought  to 
do  that? 

Mr.  Ferris.  The  local  exchange  service? 

Senator  ScHMm.  Yes. 

Mr.  Ferris.  I  think  the  States  should  regulate  the  local  exchange 
service. 

Senator  ScHMrrr.  Even  if  that  local  exchange  was  providing  a 
competitive  service  such  as  a  data  service? 

Mr.  Ferris.  Well,  from  the  standpoint  of  who  can  enter  into  a 
particular  telecommunication  service,  I  don't  think  that  the  state 
utility  commission  should  have  the  option  of  preventing  entry  of 
telecommunication  service  into  a  particular  market.  I  think  that 
the  FCC  should  really  be  able  to  make  determinations  of  entry  and 
nonentry  into  a  peirticular  market. 

Senator  ScHMm.  But  let's  say  there  was  a  local  exchange  in 
Silver  City,  N.  Mex.,  where  I  come  from,  and  the  company  decided 
it  was  going  to  provide  a  new  data  service  to  the  residents  of  that 
community  through  an  interexchange  arrangement.  Should  they 
come  under  the  jurisdiction  of  the  FCC  or  should  they  be  regula- 
tedby  the  State?  Or  should  we  study  that  problem? 

Mr.  Ferris.  Well,  maybe  I  better  say,  to  be  cautious,  we  should 
study  that  problem.  I  am  trying  to  envision  the  type  of  service  that 
they  would  be  providing.  They  are  going  to  use  the  local  plant? 
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if  we  make  certain  structural  decisions,  such  as  requiring  separat- 
ed eirms'  length  subsidiaries,  should  we  specifically  say  that  is  the 
decision  and  that  no  other  law  should  permit  a  revisiting  of  that 
decision  by  the  courts? 

Is  that  clearer? 

Mr.  Ferris.  I  would  think  that  if  you  are  able  to  make  a  determi- 
nation with  respect  to  separate  subsidiaries  and  you  have  covered 
every  potential  situation,  r^ardless  of  the  service  being  offered  or 
the  market  structure,  certainly  Ckingress  could  say  that  that  is  that 
emd  that  it  is  not  reviewable  by  the  courts. 

But  I  think  these  bills  imply,  that  there  is  going  to  be  a  dynamic 
process  because  the  technology  is  changing,  and  the  markets  will 
chzmge.  Therefore  the  FCX^  would  certainly  have  to  revisit  their 
definitions  of  what  the  services  Eire  emd  what  the  markets  are,  so 
that  the  Commission's  revisitings  should  be  reviewable. 

But  if  Congress  makes  a  determination  which  gives  no  discretion 
at  all  to  the  FCC  to  make  einy  follow-on  or  continuing  determina- 
tion as  to  services  or  markets,  Congress  would  have,  in  effect, 
determined  what  our  jurisdiction  is. 

Senator  Schmtft.  As  I  have  said  before,  it  is  my  hope — and  I 
believe  it  is  the  hope  of  the  committee — that  the  legislation  we 
finally  agree  upon  is  as  transparent  to  new  technology  as  possible; 
by  that  I  mean  anything  can  happen  out  there  in  the  competitive 
technological  world  emd  the  legislation  would  still  be  valid. 

However,  if  we  are  not  careful,  the  courts,  which  have  a  narrow- 
er focus,  might  be  able  to  make  the  legislation  opaque  again. 

The  question  is,  should  we  try  to  anticipate  those  areas  into 
which  the  courts  might  move,  emd  specifically  preclude  them  f^m 
moving,  at  least  for  the  time  being,  until  we  see  how  transparent 
the  l^islation  actually  is? 

Mr.  Ferris.  Well,  I  don't  know  what  language — how  <me 
could 

Senator  Schmitt.  I  don't  know,  either,  but  the  question  is  should 
we  strive  to  do  that. 

Mr.  Ferris.  I  certainly  would  hope  that  you  would  give  us  more 
guidance  than  S.  611  gives  us  with  respect  to  the  classification  of 
service  categories  and  carriers.  S.  622  does  make  an  effort  to  be 
more  specific  in  msiking  those  definitions,  but  unless  you  can  come 
up  with  something  that  satisfies  you  to  the  point  where  you  think 
that  you  can  make  classifications  for  all  time,  I  think  it  would  be 
rather  dif^cult  to  take  away  from  the  court  the  right  to  review  any 
discretion  that  the  FCC  would  be  given  to  make  a  continuing 
review  of  these  classifications. 

Whether  one  falls  into  category  1  or  category  2,  I  think  those 
decisions  should  be  reviewed  by  the  courts.  I  don't  even  know  if  one 
should  take  away  that  jurisdiction  from  the  courts  unless  what  you 
are  really  saying  is  that  the  definition  you  would  be  making  would 
leave  the  FCC  no  discretion. 

Where  the  FCC  is  going  to  make  any  sort  of  classification,  I 
think  that  classification  should  be  reviewed  by  the  courts  firom  tlie 
standpoint  of  determining  whether  we  were  faithful  to  the  charter 
that  the  Congress  gave  us. 

Sraiator  Schmitt.  That  is  helpful. 
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To  paraphrase  John  Steinbeck— this  ia  going  to  be  the  summer  of 
our  disresulation  and  we  will  have  time  to  dig  into  that  question. 
We  look  forward  to  your  comments. 

Now  you,  Mr.  Ferris,  endorse  the  use  of  separate  subsidiaries 
that  are  carefully  imposed,  indicating  that  different  situations  may 
call  for  different  amounts  of  separation. 

Further,  you  indicated  support  for  requiring  monopoly  carriers 
to  create  subsidiaries  for  terminal  equipment  and  any  new  infor- 
mation related  services. 

Does  this  mean  creation  of  two  subsidieudes  for  those  types  of 
services,  for  each  operating  compEiny  in  the  case  of  A.T.  &  T.? 

Mr.  Febris.  I  think  that  gets  right  back  to  the  sftme  question, 
which  is,  what  is  the  classiiication  going  to  be,  how  large  the 
category  going  to  be?  To  determine  how  large  the  category  of 
service  is  going  to  be,  you  must  determine  what  the  relevant 
market  is,  and  then  how  much  of  a  share  of  the  market  is  required 
to  be  dominant. 

Those  are  the  questions  I  said  that  I  thought  S.  611  gave  us  180 
da^  to  address.  I  think  those  are  very,  very  difficult  questions.  I 
think  you  left  a  great  deal  of  discretion  to  the  Commission  in 
making  those  classifications. 

I  tiiink  they  are  very,  very  difficult  problems.  I  think  they  are 
soluble.  But  I  think  they  are  the  guts  of  the  entire  separate  subsidi- 
aiy  approach. 

'  Senator  Schmpit.  Would  it  work  to  let  this  be  a  business  judg- 
ment during  a  specific  transition  period,  and  see  how  that  works? 

Mr.  Ferris.  Well,  I  imagine  it  depends  upon  what  business  you 
are  operating.  1  would  imagine  some  carriers  would  like  a  very 
narrow  definition,  others  would  like  a  broader  one  so  that  they 
would  have  less  than  33  V&  percent,  so  they  would  be  in  an  unregu- 
lated environment. 

If  one  defined  a  market  as  all  enhanced  communications,  it 
would  require  a  different  judgment  than  if  you  had  a  more  precise 
detfinition  for  determining  the  actual  market  power. 

So  I  think  these  are  the  very  difficult  questions.  And  I  hope  that 
the  proposed  legislation  would  at  least  make  an  initial  determina- 
tion from  which  the  Commission  could  then  proceed,  rather  than  to 
■ay  that  the  Commission  shall  do  it  de  novo.  I  think  those  initial 
dassiiications  will  be  subject  to  court  challenge,  and  you  probably 
wouldn't  get  the  process  working  for  several  years. 

But  I  think  that  any  determinations  by  the  Commission,  includ- 
ing those  which  are  based  on  presumptions  of  classification  which 
have  been  established  by  the  Congress  should  be  reviewed  by  the 
court. 

Senator  Schmitt.  Would  you  require  carriers  providing  MTS  to 
create  a  separate  subsidiary  if  that  carrier  was  also  providing  local 
exchange  services? 

Mr.  Ferris.  We  have,  as  you  know,  Senator,  an  inquiry  on  the 
MTS- WATS  market  structure  in  which  we  seek  to  determine 
whether  that  should  be  a  competitive  or  monopoly  service.  I  don't 
know  how  far  1  can  go  in  saying  what  is  good  or  bad  without 
prejudicing  my  involvement  in  that  ultimate  determination. 

^nator  ScHMm.  Maybe  we  can  leave  that  to  the  record  and  you 
think  about  what  you  can  tell  us  in  that  r^ard. 


Digitized  by 


Google 


Senator  Schmitt.  Have  you  had  an  opportunity  to  discuss  the 
l^islation  or  the  concepts  of  this  legislation  with  the  Justice  De- 
partment? 

Mr.  Ferris.  No,  I  have  not.  I  have  not  attempted  to. 

Senator  Schmitt.  We  hope  that  this  committee  will  have  a 
cheince  to  hear  from  the  Justice  Department.  I  know  the  chairman 
has  made  attempt  to  work  out  a  schedule  for  the  Attorney  Genered 
and  his  people  to  appear;  and  I  guess  that  hasn't  quite  worked  out. 
We  hope  that  it  will  happen,  even  though  we  call  this  the  last  day 
of  hearings. 

It  is  very  important  that  we  have  their  testimony  on  this  com- 
plex legislation  which  has  so  mtmy  ramifications  for  areas  under 
the  direct  jurisdiction  of  the  Justice  Department. 

Do  you  feel  strongly  one  way  or  the  other  about  a  specific  affir- 
mation of  the  first  amendment  rights  for  broadcasters  in  this  bill? 

Mr.  Ferris.  Well,  I  think  that  how  it  is  manifested  is  important 
From  the  standpoint  of  doing  away  with  the  Fairness  Doctrine, 
doing  away  with  equal  access  for  political  campaigns? 

Senator  ScHMrrr.  That  is  certainly  related  to  the  question;  but 
we  have  had  vailing  comments  both  in  and  out  of  this  committee 
that  either  the  nrst  eimendment  obviously  applies,  and  you  don't 
have  to  state  it,  or  that  the  first  amendment  doesn't  apply  because 
the  spectrum  is  a  scarce  public  resource. 

I  am  curious  about  how  you  feel. 

Mr.  Ferris.  No,  I  don't  think  by  legislation  you  can  affect  the 
flrst  amendment  rights  of  anyone.  And  I  think  the  Supreme  Court 
has  already  accommodated  the  Fairness  Doctrine  to  the  principles 
of  the  first  amendment,  and  found  it  constitutional. 

So  from  the  standpoint  of  what  else  needs  to  be  done  with 
respect  to  the  first  amendment  rights,  I  suppose  you  are  asking 
what  policy  premises  are  going  to  be  selected  to  vindicate  the  first 
amendment  rights  of  broadcasters.  Should  there  be  a  Fairness 
Doctrine  on  broadcasters,  and  should  there  be  equal  access  and 
equal  time  requirements? 

I  find  I  have  no  discomfort  at  fdl  with  the  Fairness  Doctrine  and 
the  other  provisions  of  equeil  time  presently  imposed  upon  broad- 
casters. 

Senator  Schmpft.  Finally,  would  setting  the  access  charge  for 
services  by  establishing  a  range  relative  to  a  particular  base, 
rather  than  trying  to  do  it  by  formula,  simplify  the  process? 

Developing  a  formula  and  trying  to  put  a  value  on  a  particular 
tjT>e  of  service,  with  the  regiontd  differences  that  will  have  to  be 
factored  into  that  formula,  might  be  an  impossible  task. 

Although  not  directly  related,  the  committee  did  decide  to  go 
with  a  range  of  fair  discretion  for  the  airlines  in  the  airline  der^u- 
lation  bill. 

Would  it  be  possible  to  establish  a  range  of  access  charges  in 
which  the  industry  could  operate,  rather  than  trying  to  come  up 
with  a  formula  that  would  set  those  charges? 

Mr.  Peeris.  I  would  like  to  supply  an  answer  for  the  record. 

Senator  ScHMrrr.  We  would  appreciate  it  if  you  can  do  that. 

I  am  going  to  have  to  leave,  myself,  now.  That  question  is  ver^ 
important,  because  we  could,  if  you  look  at  these  bills,  I  can  envi- 
sion how  we  may  actually  be  increasing  the  load  of  r^ulation 
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Mr.  Ferris,  there  are  questions  the  staff  has  that  I  will  ask  that 
you  respond  for  the  record;  and  undoubtedly  there  may  be  other 
members  who  could  not  be  here  today  that  will  have  speciflc  ques- 
tions. 

I  will  just  say  for  the  record  that  I  am  sure  that  you  will  be 
happy  to  reply  to  etny  questions.  Thank  you. 

Continue,  Senator  Schraitt. 

Senator  Schmptt.  Thank  you,  Mr,  Chtdrman. 

Mr.  Ferris,  should  the  same  separate  subsidiary  provisions  apply 
to  a  small  telephone  company  that  sought  to  provide  competitive 
services,  such  as  cable,  as  well  as  basic  telephone  service? 

Mr.  Ferris.  I  think  again  you  should  look  at  each  entity.  But  as 
a  general  rule  I  think  cross-subsidy  should  be  protected  agednst 
be^een  einy  monopoly  euid  euiy  competitive  service. 

Senator  Schmitt.  Of  any  size?  There  is  no  size  criterion  in  this? 

Mr.  Ferris.  Well,  if  there  is  a  monopoly  service  in  a  market,  as 
you  have  defined  the  market,  I  think  you  should  protect  against 
cross-subsidization  r^ardless  of  what  the  size  is. 

Senator  Schmitt.  But  can't  you  imeigine  a  situation  where  if  you 
don't  allow  a  smtdl  company  to  provide  both  services  without  a 
Bubeidiary,  that  you  might  not  have  the  new  service  provided,  or 
even  either  service  provided? 

Mr.  Ferris.  I  think  that  is  where  the  flexibility  comes  in.  In 
80me  cases  one  might  be  able  to  rely  upon  accounting  measures  as 
oppi»ed  to  market  structure  mechanisms. 

Senator  Schmitt.  And  size  might  well  determine  under  that 
circumstance? 

Mr.  Ferris.  Yes. 

Senator  Schmitt.  Good.  I  was  going  to  suggest  that  the  record 
show  your  head  nodded. 

Who  should  regulate  a  company  providing  local  exchange  service 
as  well  as  competitive  services?  bo  you  thmk  the  States  ought  to 
do  that? 

Mr.  Ferris.  The  local  exchange  service? 

Senator  Schmitt.  Yes. 

Mr.  Ferris.  I  think  the  States  should  regulate  the  local  exchfuige 
service. 

Senator  Schmitt.  Even  if  that  locfd  exchange  was  providing  a 
competitive  service  such  as  a  data  service? 

Mr.  Ferris.  Well,  from  the  standpoint  of  who  can  enter  into  a 
particular  telecommunication  service,  I  don't  think  that  the  state 
utility  commission  should  have  the  option  of  preventing  entry  of 
telecommunication  service  into  a  particular  market.  I  think  that 
the  FCC  should  really  be  able  to  make  determinations  of  entry  and 
nonentry  into  a  particular  market. 

Senator  ScHMrrr.  But  let's  say  there  was  a  local  exchtmge  in 
^ver  City,  N.  Mex.,  where  I  come  from,  and  the  compeiny  decided 
it  was  going  to  provide  a  new  data  service  to  the  residents  of  that 
oommunity  through  em  interexchange  arremgement.  Should  they 
oome  under  the  jurisdiction  of  the  FCC  or  should  they  be  r^ula- 
tedby  the  State?  Or  should  we  study  that  problem? 

Mr.  Ferris.  Well,  maybe  I  better  say,  to  be  cautious,  we  should 
study  that  problem.  I  am  trying  to  envision  the  type  of  service  that 
they  would  be  providing.  They  are  going  to  use  the  local  plant? 
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Senator  Schmttt.  I  am  not  an  expert  on  the  subject,  but  I  can 
imagine  that  they  would  become,  for  example,  an  agent  for  a  larger 
data  service. 

Mr.  Ferrib.  And  use  the  local  loop's  pletnt. 

Senator  Schmttt.  Using  the  local  exchange  plant  to  provide  the 
service. 

Mr.  Ferris.  And  it  is  going  to  stay  within  the  local  loop? 

Senator  Schmttt.  I  see  a  lot  of  heads  nodding.  Sounds  like  I  have 
stolen  an  idea  or  something. 

Mr.  Ferris.  My  head  is  not  nodding,  so  I  better  submit  it  for  the 
record. 

Senator  Schmctt.  I  would  like  to  have  your  comments  on  it 

We  are  searching  for  a  mechanism  by  which  the  FCC,  the  States 
and  industry  can  work  together  on  some  of  these  problems.  We 
have  specifically  applied  that  mechanism  to  the  access  charge.  But 
I  believe  we  hiave  an  increasing  opportunity,  particularly  if  we 
have  a  transparent  bill,  to  use  the  basic  plant  for  a  wide  variety  of 
services,  depending  on  what  technology  and  competition  create. 

Now,  related  to  that  question,  would  such  a  local  competitive 
service  need  to  be  r^ulated?  And  another  example  I  woiUd  give 
you  would  be  broad-band  services,  such  as  burglary  alarms,  which 
are  not  rate  regulated  at  the  present  time.  Cable  is  another  exam- 
ple on  the  other  side,  because  it  is  rate  r^ulated.  We  have  a 
complex  set  of  situations  already  existing  or  coming  into  existence. 

So  if  your  answer  for  the  record  could  deal  with  those  or  other 
examples  that  occur  to  you,  we  would  appreciate  it. 

Now  what  if  a  small  company  provides  both  local  and  interex- 
chzinge  services,  as  many  now  do,  if  they  have  more  than  one 
exchange?  Should  they  be  required  to  form  subsidiaries?  If  not, 
how  do  we  distinguish  between  companies  with  respect  to  types 
and  sizes?  We  would  like  your  guidance  on  that. 

Now  you  argued  that  in  order  to  prevent  discrimination  the 
appropriate  access  chaise  must  be  the  responsibility  of  the  FCC, 
that  is  the  access  charge  for  interconnection  with  the  exchange. 

Admittedly,  we  don't  want  regional  discrimination.  But  to  place 
the  burden  solely  on  the  FCC  would  appear  to  involve  it  in  the 
setting  of  local  exchange  rates  in  every  exchfinge  in  the  country. 
Those  rates  would  have  to  be  evaluated  by  the  Commission  to 
determine  if  they  were  reasonable. 

Isn't  that  really  getting  the  Federal  Government  into  too  much 
more  regulation,  rather  than  actually  getting  it  out  of  regulation? 

Mr.  Ferris.  It  is  the  idea  of  having  some  form  of  uniform  access 
charge  into  local  loops  rather  than  50  diff'erent  access  charges  into 
local  loops.  Because  these  charges  could  really  deter  competitive 
services  from  actually  using  the  local  exchange. 

I  think  the  policy  preference  is  towards  competition  and  toward 
being  able  to  use  the  local  loop.  Having  those  charges  uniform 
would  probably  further  the  notion  of  a  greater  number  of  competi- 
tive services  in  the  market. 

Senator  Schmftt.  Yes,  but  the  question  is  should  the  local  ex- 
change access  charges  be  uniform  on  a  nationwide  basis?  "The  coat 
of  providing  local  service  varies  greatly  at  the  local  exchange  level. 
depending  on  the  region,  the  density  of  population,  the  io^  regu- 
lations, zoning  laws,  and  so  forth. 


Digitized  by 


Google 


ADDITIONAL  ARTICLES,  LETTERS,  AND  STATEMENTS 

Statemsnt  of  the  Alaska  Telephone  AsBoaATiON 

The  Alaska  Telephor 
one  (21)  telephone  con . 
Communications.  Inc.  and  the  others  furnish  local  communications  service,  operat- 
ing in  the  State  of  Alaska.  This  trade  association  represents  in  excess  of  95  percent 
of  all  telephone  users  within  the  State.  We  are  ^atly  concerned  that  propoeed 
amendments  to  the  Communications  Act  of  1934  will  adversely  affect  our  ability  to 
provide  necessary  communications  to  the  residents  of  the  State  of  Alaska.  Deregula- 
tion and  open  competition  ma^  well  be  beneficial  to  other  areas  in  the  contiguous  48 
states,  however,  tn  Alaska,  with  our  small  population  and  our  industry  at  an  early 
stage  of  development,  der^ulation  and  full  and  open  competition  in  the  provision  of 
all  telecommunication  services  may  well  be  a  deterrent  to  future  provision  of 
telecommunication  needs  in  Alaska. 

Alaska  covers  586.000  square  miles  (twice  the  size  of  Texas),  but  has  a  population 
of  only  400,000  people.  While  the  state  includes  a  few  metropolitan  areas  (the 
largest  city  containing  one-half  of  the  state's  total  population),  much  of  the  popula- 
tion lives  in  areas  of  relatively  low  density.  This  is,  in  part,  due  to  the  industrial 
base  of  the  state.  Alaska's  main  industries  are  fishing,  tourism,  mining  and  petro- 
leum development.  These  industries  require  that  the  population  be  spread  into  all 
comers  of  the  586,000  square  miles  of  the  state's  lands. 

In  order  to  understand  the  Alaska  Telephone  Association's  specific  comments  on 
Senate  Bills  611  and  622,  one  must  first  understand  the  history  of  telecommunica- 
tions in  the  state.  We  note  four  (4)  factors  that  have  occured  in  the  past  ten  (10) 
years  that  have  had  a  significant  e^ect  on  provision  of  telecommunications  services 
to  Alaska's  population. 

First,  until  1969,  interexchange  (long  distance)  service  between  points  in  Alaska 
and  between  Alaska  and  the  continental  United  States  was  provided  by  the  Alaska 
Communications  System,  an  agency  of  the  Department  of  Defense.  In  1969,  the 
system  was  sold  pursuant  to  Congressional  authority  to  RCA  Alaska  Communica- 
tions. Inc.  As  one  of  the  conditions  to  this  sale,  service  was  installed  by  RCA  for  the 
firet  time  to  140  villages  in  Alaska.  In  many  cases  these  villages  have  only  one 
phone  installed  in  a  general  store  for  the  entire  village's  use. 

Second,  at  or  about  that  time,  satellite  communication  became  available  to 
Alaska.  These  two  events  could  be  said  to  have  been  the  start  of  a  modem  Alaska 
communications  system. 

Third,  it  is  only  recently  that  Alaska  citizens  have  been  able  to  enjoy  the  advan- 
tage of  the  integration  of  interstate  message  toll  rates.  There  has  been  a  55  percent 
rate  reduction  since  1976  due  to  rate  integration.  The  proposed  deaveraging  of  the 
MTS  tariffs  will  probably  result  in  a  level  of  interstete  rates  that  will  make  this 
service  unafTordable  to  the  ordinary  citizen  of  our  state. 

Finally,  only  since  1976  have  settlement /separation  procedures  been  established 
in  Alaska  that  have  enabled  the  local  exchange  companies  to  enjoy  the  same 
settlement  advantaees  that  have  existed  in  the  Lower  48  states  for  a  great  number 
of  years.  By  extending  the  nationwide  method  of  settlement  to  Alaska,  operating 
companies  nave  been  able  to  maintain  local  exchange  rates  at  an  affordable  leveL 

We  can  safely  say  that  it  is  the  goal  of  every  telephone  con^ny  in  Alaska  to 
bring  basic  telephone  service  to  the  residents  of  the  stete  at  an  affordable  rate.  That 
goal  has  not  yet  been  achieved.  The  Bills  currently  under  study  must  leave  a  means 
whereby  this  basic  service  to  every  resident  may  be  possible  as  stated  in  S.  611  and 
S,  622  and  the  concept  of  providing  universal  service. 

If  a  bill  is  adopted  by  the  Committee,  we  urge  them  to  include  an  exemption  for 
Alaska  such  as  the  ones  contained  in  Senator  Hollings'  Bill. 

The  Alaska  Telephone  Association  further  believes  that  all  of  Alaska  should  be 
included  in  the  definition  of  "rural".  Moreover,  for  rural  areas,  the  present  settle- 
ment process  must  be  allowed  to  continue  both  for  the  state's  longlines  carrier. 
Alascom.  as  well  as  the  local  telephone  companies.  This  is  the  only  way  that  Alaska 
telecommunications  companies  will  have  suRlcient  funds  to  build  the  telecommuni- 
cations facilities  that  are  still  needed  and  often  past  due  in  Alaska.  As  we  under- 
(3117) 
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stand  the  terms  "access  charges"  and  "maintenance  charges",  there  probably  will 
not  be  sufTicient  flow  through  funds  to  the  state's  telecommunications  companies  to 
continue  with  current  revenue  requirements. 

While  the  Alaska  Telephone  Association  agrees  with  the  goals  of  Senator  Boil- 
ings' Bill,  in  Section  226.  that  "every  point  within  a  State  shall  be  included  within 
an  exchange  telecommunications  area",  this  must  be  tempered  by  two  consider- 
ations: 11)  In  Alaska,  there  are  many  areas  where  no  one  lives  and  thus,  telecommu- 
nications services  are  not  needed  in  those  areas;  and,  (2)  there  must  be  revenues  or 
monies  available  from  somewhere  to  serve  the  remote  areas  not  only  for  the  initial 
costs  of  capital  expenditures,  but  also  for  providing  regular  month-to-month  service 
to  those  areas. 

The  Alaska  Telephone  Association  also  questions  the  removal  of  regulatory 
powers  from  the  states  as  it  relates  to  control  of  interexchange  facilities.  The 
Federal  Communications  Commission  would  not  have  the  intimate  knowledge  of  the 
unique  conditions  of  Alaska  which  the  state  r^ulatory  authority  has.  Also,  because 
of  Alaska's  unique  situation,  the  FCC  would  not  appreciate  the  many  problems  that 
local  telephone  companies  have  in  meeting  the  demand  and  need  for  telecommuni- 


Senate  Bills  611  and  622  also  provide  for  the  idea  of  competition  in  the  provision 
of  interexchange  services  and  terminal  equipment.  The  Bills  suggest  that  the  com' 

Enies  must  set  up  separate  subsidiaries  in  order  to  provide  these  services.  We 
lieve  we  can  confldently  say  that  this  will  result  in  nigher  costs  to  the  Alaska 
consumers  rather  than  lower  costs.  One  of  the  advantages  of  using  one  entity  rather 
than  subsidiaries  is  that  there  can  be  common  engineering,  common  accounting  and 
common  maintenance  which  has  the  result  of  reducing  the  cost  of  the  service  to  the 
consumer  and  still  provide  qualitv  service  to  the  public.  Rather  than  setting  up 
separate  subsidiaries,  the  Alaska  'Telephone  Association  believes  that  costing  meth- 
ods can  be  developed  that  will  still  allow  c  '"'  ......  ...-,. 

advantage  of  common  engineering,  n 
ent  in  the  association's  membership. 

Alaska  telecommunications  companies  are  constantly  trying  to  improve  and 
expand  their  service  to  the  citizens  of  the  state.  In  order  to  do  this,  the  companies 
need  long  lead  time  because  of  the  planning  considerations  and  the  need  for  high 
capital  expenditures.  In  order  to  prove  feasibility,  every  potential  source  of  revenue 
must  be  examined  and  developed.  Moreover,  there  must  be  some  "knowns"  in  the 
process  of  proving  feasibility,  one  of  the  moat  significant  of  which  is  the  separation 

eocess  developed  over  fifty  years  in  the  Lower  48  and  which,  as  we  mentioned 
fore,  is  just  being  implemented  in  Alaska.  The  separations  process  has  only 
recently  been  applied  in  Alaska  and  it  is  critical  to  the  revenues  of  the  states 
t«lecommunications  companies  because  61  percent  of  the  revenues  of  local  exchange 
companies  comes  from  the  separations  process. 

The  access  charges  and  maintenance  charges,  if  adopted,  must  continue  to  provide 
the  same  level  of  revenue  support  if  Alaska  residents  are  to  ever  receive  univereal 
telephone  service. 

The  elimination  or  substantial  amendment  of  the  present  separations  process  will 
force  companies  t«  ask  customers  to  bear  an  ever  increasing  share  of  fixed  costs 
(depreciation)  and  operational  costs.  There  is  a  limit  to  what  one  can  afford.  Baaed 
on  some  tentative  studies,  one  can  conceive  of  SKK)  monthlv  local  recurring  service 
telephone  bills.  The  public  cannot  bear  this  cost,  especially  in  the  more  sparsely 
populated  areas  of  the  state  where  income  levels,  in  many  cases,  are  low.  For  that 
matter,  in  urban  areas  where  many  of  the  people  are  in  construction  or  tourism 
industries,  a  seasonal  type  of  employment  is  common  and  income  levels  are  low 

In  order  to  provide  a  basic  affordable  grade  of  service,  we  would  urge  the  Coounit- 
teeto: 

(11  Exempt  Alaska  from  certain  provisions  in  these  Bills; 

(21  Either  continue  the  present  separations  system  or  provide  funds,  however 
denominated,  sufflcient  to  meet  the  total  revenue  requirements  of  the  telecommuni- 
cations companies  within  the  state  on  a  percentage  level  at  least  equal  to  what 
those  requirements  are  today; 

(31  Allow  competition  in  the  provision  of  terminal  equipment  sales,  but  not  re- 
quire companies  to  form  separate  subsidiaries.  Rather,  cost  accounting  svstems  can 
be  developed  which  insure  fair  costing  while  preserving  the  inherent  advantage  of 
operating  from  one  entity;  and, 

(41  Allow  the  Alaska  regulatory  commission  to  have  a  significant  role  in  the 
development  of  telecommunications  within  the  state. 

The  Alaska  Telephone  Association  does  not  oppose  every  revision  proposed,  but 
we  cannot  stress  enough  the  largely  adverse  impact  that  the  proposed  Bills  will 
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have  on  Alaska.  A  lengthy  transition  period  could  result  in  a  climate  of  uncertainty. 
Expansion  of  service  would  not  be  possible.  Emergency  interim  increases  in  local 
aervictt  charges  would  be  required  to  maintain  adequate  cash  flow. 

One  is  often  told  that  deregulation  has  worked  in  the  airline  industry.  That 
remains  to  be  seen.  Passenger  rates  have  decreased  in  some  markets,  but  also. 
service  has  been  removed  from  other  markets.  Air  freight  rates  have  increased  with 
der^ulation.  What  the  Alaska  Telephone  Association  fears  is  that  heavy  traffic 
areas  will  receive  the  benefits  under  the  proposed  Bills,  but  overall,  most  areas  of 
Alaska  will  face  higher  rates  or  lack  of  service  under  these  Bills. 

Raspectfiily  submitted  this  4th  day  of  May,  1979. 

Statement  op  the  American  Newspaper  Pubushers  Association 

The  American  Newspaper  Publishers  Association  is  pleased  to  submit  this  state- 
ment on  S.  611  and  S,  622,  legislation  to  revise  the  Communications  Act  of  1934. 

ANPA  is  a  trade  association  whose  1343  member  newspapers  comprise  more  than 
91  percent  of  the  daily  and  Sunday  newspaper  circulation  in  the  United  States. 
Several  nondaily  newspapers  also  are  members. 

Because  the  rapid  and  efflcient  dissemination  of  news  and  information  is  depend- 
ent upon  the  telecommunications  services,  ANPA  has  an  obvious  and  critical  stake 
in  national  telecommunications  policy.  ANPA's  members  have  benefited  from  many 
existing  policies  which  promote  innovation  and  competition  in  telecommunications. 
However,  ANPA  recognizes  that  in  some  areas  the  Communications  Act  of  1934 
needs  to  be  adapted  to  modern  conditions. 

ANPA  generally  supports  the  common  carrier  telecommunications  policy  goals 
outlined  in  S.  611  and  S.  622.  but  we  are  concerned  that  the  bills:  (1)  do  not  provide 
adequate  protection  against  sudden  and  drastic  rate  increases  to  users  of  essential 
telecommunications  services  where  competition  does  not  exist  or  is  ineffective;  and 
<2)  do  not  protect  against  predatory  competition  in  evolving  information-transfer 
services  by  common  carriers  which  control  crucial  telecommunications  functions.  In 
addition,  ANPA  is  concerned  that  S.  611  has  proposed  too  broad  e  scope  to  the 
definition  of  carriers  subject  to  FCC  regulation,  and  that  the  bill  does  not  retain 
specific  language  allowing  the  establishment  of  a  separate  classification  and  rate 
Structure  for  press  telecommunications  services. 

ANPA  also  is  vitally  interested  in  the  broadcast-related  provisions  of  the  bills. 
ANPA  urges  removal  of  discrimination  against  newspaper  publishers  in  the  owner- 
ship of  communications  media.  In  particular,  ANPA  calls  for  legislation  111  to 
eliminate  the  procedural  and  substantive  problems  which  are  created  by  competi- 
tive applications  filed  against  newspaper-afflliated  broadcasters  at  license  renewal 
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Protection  Against  Sudden  and  Drastic  Rate  Increases.— Many  newspapers  are 
located  in  communities  where  the  vital  telecommunications  services  now  are  pro- 
vided by  a  monopoly  common  carrier  and  where  that  situation  will  continue  for  the 
foreseeable  future.  Economic  realities  dictate  that  any  new  common  carriers  will  be 
attracted  first  only  to  the  most  lucrative  routes  between  a  few  large  cities. 

The  selective  competition  for  private  lines,  such  as  those  used  by  newswire  serv- 
ices, has  left  most  of  the  nation  with  a  monopoly  telecommunications  supplier 
which  is  demanding  greatly  increased  rates.  This  circumstance  came  about  because 
A.T.&T.'s  response  to  private  tine  competition  between  major  cities  was  to  deaver- 
age  its  rates  nationwide  and  to  charge  lower  rates  between  a  few  big  cities,  where 
competition  exists;  and  vastly  increased  rates  between  all  other  points,  where  no 
competition  has  b^un.  This  action  was  first  taken  in  A.T.&T.'s  "Hi-lo"  rates,  later 
replaced  by  its  "MPL"  (multischedule  private  line)  plan. 

s.  611  would  leave  to  the  FCC  the  regulation  of  private  line  pricing.  Thus, 
although  S.  611  would  require  A.T.&T.  to  provide  interexchange  private  line  serv- 
ices by  means  of  an  entity  separate  from  the  public  message  telephone  carrier,  it 
would  not  prevent  such  an  A.T.&T. -owned  private  line  carrier  from  charging  exorbi- 
tant rates  where  it  holds  a  monopoly  position  and  much  lower  rates  where  it 
encounters  competition.  On  the  contrary,  amended  Section  204(hX3l  would  grant  the 
FCC  discretion  to  deregulate  this  separated,  private  line  carrier  by  classifying  it  as 
a  Cat^ory  I  carrier.  It  is  impossible  to  determine  whether  such  deregulation  would 
occur  because  all  cat^orizations  are  dependent  upon  criteria  and  market  divisions 
to  be  established  by  Uie  FCC  after  enactment  of  the  legislation.  Past  experience 
with  the  FCC  in  these  matters  gives  us  little  encouragement. 
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Regardless  of  the  merits  of  one  pricing  system  over  another,  however,  ANPA 
believes  that  consumers  can  only  suffer  by  constant  market  disruption.  When  the 
supply  or  cost  of  telecommunications  services  becomes  unpredictable,  uaers  cannot 
make  rational  plans  for  the  future.  Investment  in  costly  equipment  or  modes  of 
operation  ancillary  to  the  telecommunications  network  becomes  a  high-risk  under- 
taking. What  appears  to  be  the  most  economical  course  today  can  become  unafforda- 
ble  tomorrow.  This  situation  benefits  no  one  and  is  poor  public  policy. 

No  matter  how  appealing  a  particular  theoretical  construction  of  the  telecommu- 


B  market  may  appear,  present  reality  should  not  be  ignored.  We  believe  a 

longer  phase-In  of  any  new  market  structure  would  prevent  a  repetition  of  the 
economic  disruption  caused  by  sudden,  major  increases  in  rates.  Without  such  short- 
term  protection,  the  public  may  not  be  able  to  afford  the  long-term  benefits  of  S.  611 
intends  to  bring  about.  Consequently,  in  order  to  bring  stability  to  the  marketplace 
and  stop  the  relentless  buffeting  sustained  by  consumers  over  the  past  few  years, 
ANPA  submits  that  carriers'  rate  increases  should  be  restricted  dunng  a  transition 

ANPA  notes  that  proposed  Section  225(dX2XF)  of  S.  622  would  limit  the  magni- 
tude of  price  increases  or  decreases  for  services  (other  than  local  voice  telephone 
service)  during  a  six-year  transition  period.  ANPA  indorses  in  general  the  concept 
of  protecting  users  from  unjustified  rate  increases,  but  sees  no  need  for  arbitrary 
limits  on  rate  decreases  which  may  be  justified  by  new  technology  or  more  efficient 
use  of  old  technology.  ANPA  believes  remedy  against  predatory  price  decreases 
should  remain  primarily  in  the  antitrust  laws, 

ANPA  is  concerned  that,  at  least  in  the  case  of  carriers  who  provide  service  not 
subject  to  effective  competition,  S,  622's  proposed  protection  against  rate  increases  is 
inadequate.  First,  the  six-year  time  span  for  rate  increase  limits  is  not  likely  to  be 
long  enough  for  effective  rate  competition  to  emerge  in  most  locations;  indeed,  many 
markets  may  always  be  subject  to  little  or  no  competition. 

Second,  the  total  permissible  rate  increase  allowed  for  a  service  would  be  an 
inflationary  60  percent  over  the  transition  period. 

Third,  S.  622  allows  rate  increases  to  a  "service."  This  is  too  broad;  common 
carrier  "services"  may  include  a  very  large  number  of  separate  elements.  For 
example,  if  a  common  carrier  makes  rate  increases  of  {49,000  on  tl  million  of 
"private  line  service"  between  New  York  and  Chicago  plus  increases  of  11,000  on 
{1,000  of  "private  line  service"  between  Tucson  and  Phoenix,  the  increases  would,  in 
the  aggregate,  be  less  than  5  percent  ($50,000  increase  on  11,001,000).  However, 
'  )  private  line  in  Arizona  would  have  received  an  instant  increase  of  100 


percent.  It  is  precisely  this  type  of  discriminatory  rate  adjustment  that  v 
ployed  b^  A.T.&T.  in  its  Hi-Lo  and  MPL  tariffs,  where  the  total  nationwide  private 
line  service  rates  increased  only  slightly,  but  rates  to  some  customers,  including  the 
press,  more  than  doubled. 

As  a  minimally  adequate  protection  for  consumers,  ANPA  urges  a  prohibition  of 
rate  increases  in  excess  of  5  percent  in  any  year  for  each  rate  element,  applicable  to 
each  circuit  or  other  service  unit.  This  limit  should  apply  to  all  carriers  and  all 
services  for  the  six-year  transitional  period.  And.  it  should  continue  in  effect  indefi- 
nitely for  geographic  and  product  markets  not  subject  to  effective  competition.  As  a 
safety  valve,  in  case  of  unexpected  cost  increases,  carriers  could  be  allowed  to  pass 
through  specifically  identified  and  unavoidable  added  coats  by  increases  greater 
than  5  percent,  but  only  upon  FCC  approval  after  a  full  evidentiary  hiring. 
Moreover,  any  such  "pass  through"  should  be  charged  against  the  5  percent  limit  of 
future  years. 

Prevention  of  Anticompetitive  Conduct  by  Common  Carriers  in  the  Information- 
Transfer  Market. — Information-transfer  service,  like  data  processing  activities,  have 
a  dependency  upon  telecommunications  services  which  make  them  particularly 
vulnerable  to  anticompetitive  overtures  of  common  carriers.  S.  611  would  allow 
monopoly  (Category  II)  carriers  to  provide  "information  services"  through  fully 
separated  entities  and  would  permit  competitive  (Category  I)  carriers  to  market 
such  services  without  separation.  In  addition,  S.  611  would  designate  information 
e  vendors  to  be  Category  I  carriers  whenever  a  telecommunications  function  is 
joraled  into  an  information  service. 

PA  is  concerned  that  as  long  as  a  carrier,  such  as  A.T.ftT.,  displays  an 
overwhelming  dominance  of  the  telecommunications  market,  any  entity  it  owns. 
whether  separated  or  not,  will  realize  undue  benefits  in  raising  capital  because  of 
affiliation  with  a  national  public  monopoly  as  grarantor  or  financier.  ANPA  be- 
lieves this  situation  is  inconsistent  with  the  express  goals  of  S.  61 1  and  believes  that 
the  FCC  should  be  empowered  to  prevent  it. 

Along  the  same  lines,  we  note  that  S.  622  expresses  an  intent  to  permit  any 
1...  .^  engage  in  any  other  business  not  prohibited  by  statute.  It 
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t  this  provision  might,  among  other  things,  relieve  A.T.&T.  from  the 
ratrictionB  of  the  1966  Western  Electric  Consent  Decree  and  allow  AT&T,  to  enter 
unregulated  information  services  or  data  processing  markets. 

ANPA  is  concerned  that  S.  622  would  not  offer  sufTicient  insurance  against  the 
■nticompetitive  use  of  a  common  carrier's  control  over  its  rates  and  facilities  to 
enter  the  information  services  market.  While  the  bill  would  allow  the  FCC  to 
determine  when  a  monopoly  carrier  should  be  required  to  operate  only  through 
separate  aubeidiaries,  it  would  not  empower  the  Commission  to  apply  this  restriction 
to  competitive  carriers.  Moreover.  S.  622'b  reliance  on  accounting  techniques  to 
accomplish  certain  required  separations  may  not  be  sufficient  to  prevent  anticompe- 
titive abuses. 

ANPA  believes  that  the  FXX^  should  be  required  to  determine  where,  in  the  public 
interest,  to  require  separate  corporations  for  any  unregulated  activities  of  all  carri- 
ers and  to  require  that  all  financing  and  other  intercorporate  dealings  be  on  fair 
terms.  And,  the  FCC's  authority  to  enforce  these  requirements  should  be  unambig- 
uous. The  FCC  should  have  the  power,  when  needed,  to  exclude  carriers  providing 
monopoly  services  from  any  other  market  if  the  risk  of  anticompetitive  practices 
cannot  be  adequately  avoided  by  other  means.  Finally,  the  FCC  should  be  able  to 
require  any  carriers  owning  underlying  transmission  capacity  which  offers  informa- 
tion services  through  a  separate  subsidiary  to  have  totally  separate  facilities,  mar- 
keting and  fmancing. 

Definition  of  Telecommunications  Carrier.— ANPA  is  concerned  that  the  defini- 
tion of  "telecommunications  carrier"  in  Section  103(35)  of  S.  611,  could  be  interpret- 
ed by  the  FCC  or  the  courts  to  subject  newswire  and  othor  information-transfer 
services  to  government  regulation  simply  because  these  services  are  delivered  by 
means  of  "telecommunications  capability"  (see  section  103(36)).  If  so,  S.  611  could 
result  in  attempts  to  r^ulate  protected  press  activities,  contrary  to  the  First 
Amendment  and  the  express  intentions  of  the  bill  to  ' 
ment  in  the  marketplace.  ANPA  believes  the  bill  as  n( 
would  pn^ble  led  to  uncertainty  and  wasteful  litigatio 

ANPA  is  further  concerned  that,  under  S.  611  as  it  now  reads,  newswires  and  any 
information-transfer  services  might  be  categorized  as  Category  I  carriers.  Even 
though  minimally  regulated,  they  could  be  required  to  pay  a  substantial  portion  of 
their  annual  gross  revenues  into  the  Basic  Exchange  Maintenance  Program 
(BEMP).  created  under  Section  222.  These  monies  would  then  be  used  to  subsidize 
monopoly  telephone  carriers,  such  as  Bell  and  GTE.  This  result  occurs  because  the 
BEMP  includes  the  division  of  revenues  paid  to  Bell  System  companies,  as  well  as 
the  separations  and  settlements  revenues  paid  to  independent  telephone  companies. 
Our  rough  calculations  show  that,  if  the  BEMP  had  been  effective  in  197S.  it  would 
have  required  each  such  interexchange  carrier  to  pay  in  about  15-20  percent  of  its 
sroas  revenues,  for  distribution  primarily  labout  TO  percent  of  the  BEMP  )  to  Bell 
System  companies.  Clearly,  information -transfer  services  and  newswire  services 
should  not  be  subjected  to  a  gross  receipts  tax  to  subsidize  the  world's  largest 
corporation  simply  because  they  disseminate  the  information  they  gather  by  means 
of  the  telecommunications  network,  ANPA  does  not  believe  that  S.  611  intends  such 
a  harsh  and  uiuust  result. 

To  avoid  doubt,  the  legislative  history  should  clearly  reflect  that  newspaper  and 
newswire  services  use  of  telecommunications  capability  to  perform  their  functions  is 
not  within  the  scope  of  any  regulated  carrier  definitions. 

Finally,  r^arding  common  carriers.  ANPA  is  concerned  that  S.  611  does  not 
preserve  and  carry  forward  the  long-existing  provision  in  Section  201(b)  of  the 
Communications  Act  of  1934  authorizing  the  F(X  to  establish  a  separate  classifica- 
tion and  rate  structure  for  press  service. 

By  this  provision.  Congress  gave  the  FCC  the  duty  to  assure  that  the  widespread 
dissemination  of  news  witl  not  be  impaired  by  excessive  communications  rates  or 
inefficient  service  offerings.  The  national  policy  of  encouragement  of  the  widest 
possible  distribution  of  news  and  information  by  permitting  separate  treatment  of 
the  press  by  telecommunications  common  carriers  was  established  when  Congress 
enacted  the  Mann  Elkins  Act  in  1910.  By  reenacting  the  provision  of  the  Mann- 
Elkins  Act  as  part  of  the  Communications  Act  of  1934  Congress  clearly  indicated  its 
intention  and  desire  that  separate  treatment  of  the  press,  where  necessary,  should 
continue.  The  principles  which  underlie  this  recognition  in  national  policy  of  the 
vital  role  of  the  free  press  in  a  free  society  are  no  less  compelling  loday,  ANPA 
strongly  urges  the  committee  to  retain  specific  language  resp^ing  press  rates  and 
service  in  order  to  avoid  any  misunderstanding  about  the  effect  and  intent  of  the 
proposed  new  act. 
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UTISG  TO  BROADCASnNG 
Removal   of  Discrimination    Against    Newspaper/Broadcast    Croas-Ownenhtp. — 

ANPA  believes  that  any  revisions  to  the  broadcast  licensing  provisions  of  the 
Communications  Act  should  eliminate  the  present  discrimination  in  broadcast  li- 
censing by  the  FCC  against  newspaper  publishers.  Essentially,  this  diacrimination 
takes  two  forms,  both  of  which  have  been  the  subject  of  concern  to  ANPA  members 
for  a  number  of  years. 

The  first  of  these  discriminations  occurs  in  connection  with  license  renewals  for 
broadcast  stations  affiliated  with  daily  newspapers.  ANPA  believes  that  the  sole 
determinative  factor  dispositive  of  a  renewal  application  should  be  the  service 
rendered  by  the  licensee.  But  Section  309  of  the  Communications  Act,  as  interpreted 
by  the  Commission  and  reviewing  courts,  requires  the  Commission  to  hold  full-scale 
comparative  hearings  whenever  a  competing  application  is  filed  against  the  renewal 
application  of  a  radio  or  television  station  afTiliated  through  ownership  with  a  daily 
newspaper. 

Historicalljf,  the  real  vice  of  the  present  provisions  in  Section  309  retiuiring  full- 
scale  evidentiary  hearings  whenever  an  application  for  the  same  facilities  is  filed 
against  a  pending  renewal  application,  has  been  that  such  hearings,  virtually  un- 
controllable, take  many  years,  at  gT«at  expense  and  burden  to  the  renewal  appli- 
cant, the  Commission,  and  its  BtalT.  In  such  comparative  renewal  challenge  hear' 
ings,  the  Commission  feels  obliged  by  the  statute  to  take  into  account,  as  a  factor 
favorable  to  the  renewal  challenger  and  adverse  to  the  incumbent  licensee,  the 
licensee's  other  media  interests. 

Section  322(a)  of  S.  622  would,  for  radio,  eliminate  altogether  the  problem  posed 
bv  comparative  renewal  license  challen^  by  granting  licenses  of  indefinite  dura- 
tion. Section  322(b)  of  S.  622  would  ameliorate  the  prouem  for  television  by  extend- 
ing the  term  of  licenses  for  television  stations  below  the  top  twenty-five  markets. 
Moreover,  and  of  greater  importance  for  television.  Sections  332(c)  and  332(d)  of  S. 
622  would  ensure  that  an  incumbent  operator  whose  programming  has  substantially 
met  the  needs  and  interests  of  the  viewers,  and  who  has  otherwise  operated  in 
conformity  with  applicable  state  and  federal  laws  and  r^ulations,  would  be  granted 
license  renewal  without  further  proceedings,  even  where  a  license  renewal  chal- 
lenge has  been  filed. 

ANPA  generally  supports  these  provisions  of  S,  632  but  believes  it  would  be 
preferable  to  establish  indefinite  license  terms  for  all  television  stations,  possibly 
after  a  short  transition  period.  We  note  that  this  approach  is  taken  in  HR  3333  and 
request  that  any  final  Senate  bill  give  the  same  recognition  to  a  licensee's  legiti- 
mate expectations  of  continuing  in  business. 

In  order  to  remove  any  doubt  about  the  scope  and  intent  of  these  provisions, 
ANPA  also  urges  adoption  of  the  provisions  in  Section  302  of  S,  611  which  would 
expressly  prohibit  the  FCC.  in  any  comparative  renewal  hearing  held  on  a  broadcast 
license,  from  considering  the  ownership  interests  of  the  renewal  applicant  in  other, 
non-broadcast  communications  media.  As  stated  below,  however,  ANPA  strongly 
opposes  the  condition  In  Section  302  which  makes  it  eltective  only  if  the  FCC  has 
adopted  general  rules  discriminating  against  newspapers. 

Tne  second  issue  in  broadcast  telecommunications  policy  which  long  has  been  of 
concern  to  ANPA  and  its  members  has  arisen  from  the  F(jC's  long-standing  efforts, 
only  recently  successsful.  to  adopt  general  regulations  discriminating  solely  against 
daily  newspapers  in  their  right  to  enter  the  broadcasting  business,  ^r  manv  years, 
there  was  no  regulatory  impediment  to  the  eligibility  of  daily  newspaper  publishers 
to  seek  and  to  obtain  broadcast  licenses  from  the  FCC.  either  in  the  communitites  in 
which  their  newspapers  are  published  or  in  other  cities.  And,  of  course,  nothing  in 
the  Communications  Act  of  1934,  as  amended  to  date,  limits  that  right.  Indeed,  in 
substantial  measure,  as  has  often  been  recognized,  the  nation's  newspapers  pioneer- 
ed the  establishment  of  the  radio  and  television  industry. 

In  spite  of  this  history,  and  the  excellent  public  service  performance  by  newspa- 
per-affiliated stations,  the  FCC  in  1975  adopted  regulations  which  prospectively 
forbade  the  formation  of  any  new  daily  newspater/broadcast  local  affiliations,  either 
through  initial  licensing  or  purchase.  The  FCC  also  ordered  the  involuntary  break- 
up of  a  number  of  such  existing  affiliations  in  small  radio  and  television  markets 
throughout  the  country.  Although  the  Supreme  Court  ultimately  upheld  the  Com- 
mission's authority  to  promulgate  such  regulations,  it  recognized  that  Congress  had 
not  expressly  granted  it  this  authority  in  the  Communications  Act  of  1934.  The 
Supreme  Caart  noted  that  the  question  of  whether  such  a  regulation  constitutes 
sound  public  policy  is  properly  one  for  Congress  rather  than  the  courts.  FCC  v. 
National  Citizens  Committee  for  Broadcasting,  436  U.S.  775  (1978). 

ANPA  always  has  maintained  that,  if  newspaper  publishers  are  to  be  denied 
equal  access  to  the  use  of  electronic  media,  it  should  be  for  Congress  rather  that  the 
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have  on  Alaska.  A  lengthy  transition  period  could  result  in  a  climate  of  u 
Ebcpansion  of  service  would  not  be  possible.  Emergency  interim  increases  in  local 
service  charges  would  be  required  to  maintain  adequate  cash  flow. 

One  is  often  told  thai  deregulation  has  worked  in  the  airline  industry.  That 
remains  to  be  seen.  Passenger  rates  have  decreased  In  some  markets,  but  also, 
service  has  been  removed  from  other  markets.  Air  freight  rates  have  increased  with 
deregulation.  What  the  Alaska  Telephone  Association  fears  is  that  heavy  traffic 
areas  will  receive  the  benefits  under  the  proposed  Bills,  but  overall,  most  areas  of 
Alaska  will  face  higher  rates  or  lack  of  sezTice  under  these  Bilis. 

Respeclfuly  submitted  this  4th  day  of  May,  1979. 

Statement  of  the  American  Newspaper  Pubushers  Association 

The  American  Newspaper  Publishers  Association  is  pleased  to  submit  this  state- 
ment on  S.  611  and  S.  622,  legislation  to  revise  the  Communications  Act  of  1934, 

ANPA  is  a  trade  association  whose  134.t  member  newspapers  comprise  more  than 
91  percent  of  the  daily  and  Sunday  newspaper  circulation  in  the  United  States. 
Several  nondaily  newspapers  also  are  members. 

Because  the  rapid  and  efTieient  dissemination  of  news  and  information  is  depend- 
ent upon  the  telecommunications  services.  ANPA  has  an  obvious  and  critical  stake 
in  national  telecommunications  policy.  ANPA's  members  have  benefited  from  many 
existing  policies  which  promote  innovation  and  competition  in  telecommunications. 
However,  ANPA  recognizes  that  In  some  areas  the  Communications  Act  of  1934 
needs  to  be  adapted  to  modern  conditions. 

ANPA  generally  supports  the  common  carrier  telecommunications  policy  goals 
outlined  in  S,  Gil  and  S.  622,  but  we  are  concerned  that  the  bills:  (II  do  not  provide 
adequate  protection  against  sudden  and  drastic  rate  increases  to  users  of  essential 
telecommunications  services  where  competition  does  not  exist  or  is  ineffective;  and 
(21  do  not  protect  against  predatory  com.petition  in  evolving  information-transfer 
services  by  common  carriers  which  control  crucial  telecommunications  functions.  In 
addition,  ANPA  is  concerned  that  S.  611  has  proposed  loo  broad  a  scope  to  the 
definition  of  carriers  subject  to  FCC  regulation,  and  that  the  bill  does  not  retain 
specific  language  allowing  the  establishment  of  a  separate  classification  and  rate 
structure  for  press  telecommunications  services. 

ANPA  also  is  vitally  interested  in  the  broadcast- related  provisions  of  the  bills. 
ANPA  urges  removal  of  discrimination  against  newspaper  publishers  in  the  owner- 
ship of  communications  media.  In  particular,  ANPA  calls  for  legislation  ill  to 
eliminate  the  procedural  and  substantive  problems  which  are  created  by  competi- 
tive applications  filed  against  newspaper-affiliated  broadcasters  at  license  renewal 
time;  and  (2)  to  establish  a  national  policy  barring  discrimination  against  newspaper 
publishers  in  licensing  broadcast  si   ' 


PROVISIONS    RELATING   TO   TELECOM MimiCATlONS   COMMON   CARBIEHS 

Protection  Against  Sudden  and  Drastic  Hate  /n creases.— Many  newspapers  are 
located  in  communities  where  the  vital  telecommunications  services  now  are  pro- 
vided by  a  monopoly  common  carrier  and  where  that  situation  will  continue  for  the 
foreseeable  future.  Economic  realities  dictate  that  any  new  common  carriers  will  be 
attracted  first  only  to  the  most  lucrative  routes  between  a  few  large  cities. 

The  selective  competition  for  private  lines,  such  as  those  used  by  newswire  serv- 
ices, has  left  most  of  the  nation  with  a  monopoly  telecommunications  supplier 
which  is  demanding  greatly  increased  rates.  This  circumstance  came  about  because 
A.T.&T.'s  response  to  private  line  competition  between  major  cities  was  to  deaver- 
age  its  rates  nationwide  and  to  charge  lower  rates  between  a  few  big  cities,  where 
competition  exists;  and  vastly  increased  rates  between  all  other  points,  where  no 
competition  has  b«un.  This  action  was  first  taken  in  A.T.&T.'s  "Hi-lo"  rates,  later 
replaced  by  its  "MPL"  (multischedule  private  linel  plan. 

S.  611  would  leave  to  the  FCC  the  regulation  of  private  line  pricing.  Thus, 
although  S.  611  would  require  A.T.&T.  to  provide  interexchange  private  line  serv- 
ices by  means  of  an  entity  separate  from  the  public  message  telephone  carrier,  it 
would  not  prevent  such  an  A.T,&T,-owned  private  line  carrier  from  charging  exorbi- 
tant rates  where  it  holds  a  monopoly  position  and  much  lower  rates  where  it 
encounters  competition.  On  the  contrary,  amended  Section  204(h)(3)  would  grant  the 
FCC  discretion  to  deregulate  this  separated,  private  line  carrier  by  classifying  it  as 
a  Category  I  carrier.  It  is  impossible  to  determine  whether  such  deregulation  would 
occur  because  ail  categorizations  are  dependent  upon  criteria  and  market  divisions 
to  be  established  by  the  FCC  after  enactment  of  the  legislation.  Past  experience 
with  the  FIX  in  these  matters  gives  us  Httle  encouragement. 
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Regardless  of  the  merits  of  one  pricing  system  over  another,  however,  ANPA 
believes  that  consumers  can  only  suffer  b^  constant  market  disruption.  When  the 
supply  or  cost  of  telecommunications  services  becomes  unpredictable,  users  cannot 
make  rational  plans  for  the  future.  Investment  in  costly  equipment  or  modes  of 
operation  ancillary  to  the  telecommunications  network  becomes  a  high-risk  under- 
taking. What  appears  to  be  the  most  economical  course  today  can  become  unafTorda- 
ble  tomorrow.  This  situation  benefits  no  one  and  is  poor  public  policy. 

No  matter  how  appealing  a  particular  theoretical  construction  of  the  telecommU' 
nications  mariiet  may  appear,  present  reality  should  not  be  ignored.  We  believe  a 
longer  phase-in  of  any  new  market  structure  would  prevent  a  repetition  of  the 
economic  disruption  caused  by  sudden,  major  increases  in  rates.  Without  such  short- 
term  protection,  the  public  may  not  be  able  to  afford  the  long-term  benefita  of  S.  611 
intends  to  bring  about.  Consequently,  in  order  to  bring  stability  to  the  marketplace 
and  stop  the  relentless  buffeting  sustained  by  consumers  over  the  past  few  yeare, 
ANPA  submits  that  carriers'  rate  increases  should  be  restricted  during  a  transition 

ANPA  notes  that  proposed  Section  225(dX2XF)  of  S.  622  would  limit  the  magni- 
tude of  price  increases  or  decreases  for  services  (other  than  local  voice  telephone 
service)  during  a  six-year  transition  period.  ANPA  indorses  in  general  the  concept 
of  protecting  users  from  unjustified  rate  increases,  but  sees  no  need  for  arbitrary 
limits  on  rate  decreases  which  may  be  justitled  by  new  technology  or  more  efficient 
use  of  old  technology.  ANPA  believes  remedy  against  predatory  price  decreases 
should  remain  primarily  in  the  antitrust  laws. 

ANPA  is  concerned  that,  at  least  in  the  case  of  carriers  who  provide  service  not 
subject  to  effective  competition,  S.  632's  proposed  protection  against  rate  increases  is 
inadequate.  First,  the  six-year  time  span  for  rate  increase  limits  is  not  likely  to  be 
long  enough  for  effective  rate  competition  to  emerge  in  most  locations;  indeed,  many 
markets  may  always  be  subject  to  little  or  no  competition. 

Second,  the  total  permissible  rate  increase  allowed  for  a  service  would  be  an 
inflationary  60  percent  over  the  transition  period. 

Third,  S.  622  allows  rate  increases  to  a  "service."  This  is  too  broad;  common 
carrier  "services"  may  include  a  very  large  number  of  separate  elements.  For 
example,  if  a  common  carrier  makes  rate  increases  of  $49,000  on  $1  million  of 
"private  line  service"  between  New  York  and  Chicago  plus  increases  of  $1,000  on 
$1,000  of  "private  line  service"  between  Tucson  and  Phoenix,  the  increases  would,  in 
the  aggregate,  be  less  than  5  percent  (150.000  increase  on  51,001,000),  However, 
users  of  a  private  line  in  Arizona  would  have  received  an  instant  increase  of  100 
percent.  It  is  precisely  this  type  of  discriminatory  rate  adjustment  that  i 

ployed  by  A.T.&T.  in  its  Hi-Lo  and  MPL  tariffs,  whi       

line  service  rates  increased  only  slightly,  but  rates  U 
press,  more  than  doubled. 

As  a  minimally  adequate  protection  for  consumers.  ANPA  urges  a  prohibition  of 
rate  increases  in  excess  of  5  percent  in  any  year  for  each  rate  element,  applicable  to 
each  circuit  or  other  service  unit.  This  limit  should  apply  to  all  carriers  and  all 
services  for  the  six-year  transitional  period.  And,  it  should  continue  in  effect  indefi- 
nilely  for  geographic  and  product  markets  not  subject  to  effective  competition.  As  a 
safety  valve,  in  case  of  unexpected  cost  increases,  carriers  could  be  allowed  to  pass 
through  specifically  identified  and  unavoidable  added  costs  by  increases  greater 
than  5  percent,  but  only  upon  FCC  approval  after  a  full  evidentiary  hearing. 
Moreover,  any  such  "pass  through"  should  be  charged  against  the  5  percent  limit  of 
future  years. 

Prevention  of  Anticompelilive  Conduct  by  Common  Carriers  in  the  Information- 
Transfer  Market — Information-transfer  service,  like  data  processing  activities,  have 
a  dependency  upon  telecommunications  services  which  make  them  particularly 
vulnerable  to  anticompetitive  overtures  of  common  carriers.  S.  611  would  allow 
monopoly  (Category  II)  carriers  to  provide  "information  services"  through  fully 
separated  entities  and  would  permit  competitive  (Category  1)  carriers  to  market 
such  services  without  separation.  In  addition,  S.  611  would  designate  information 
service  vendors  to  be  Category  I  carriers  whenever  a  telecommunications  function  is 
incorporated  into  an  information  service. 

ANPA  is  concerned  that  as  long  as  a  carrier,  such  as  A.T.&T.,  displays  an 
overwhelming  dominance  of  the  telecommunications  market,  any  entity  it  owns, 
whether  separated  or  not.  will  realize  undue  benefits  in  raising  capital  because  of 
affiliation  with  a  national  public  monopoly  as  grarantor  or  financier.  ANPA  be- 
lieves this  situation  is  inconsistent  with  the  express  goals  of  S.  61 1  and  believes  that 
the  FCC  should  be  empowered  to  prevent  it. 

Along  the  same  lines,  we  note  that  S.  622  expresses  an  intent  to  permit  any 
common   carrier  to  engage   in   any   other  business   not   prohibited   by  statute.   It 
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„  among  c 
n  Electric  Consent  Decree  and  l 
unr^ulaicd  information  services  or  data  processing  markets. 

ANPA  is  concerned  that  S,  622  would  not  ofTer  sufficient  insurance  against  the 

anticompetitive  use  of  a  common  carrier's  control  over  its  rates  and  facilities  to 

I        enter  the   information   services   market.   While  the  bill   would  allow  the   FCC  to 

I        determine  when  a  monopoly  carrier  should  be  required  to  operate  only  through 

separate  subsidiaries,  it  would  not  empower  the  Commission  to  apply  this  restriction 

I  to  competitive  carriers.  Moreover,  S.  G22"s  reliance  on  accounting  techniques  to 
accomplish  certain  required  separations  may  not  be  sufiicient  to  prevent  anticompe- 
titive abuses. 

ANPA  believes  that  the  FCC  should  be  required  to  determine  where,  in  the  pubhc 
interest,  to  require  separate  corporations  for  any  unregulated  activities  of  all  carri- 
ers and  to  require  that  all  financing  and  other  intfrcorporate  dealings  be  on  fair 
terms.  And,  the  FCC's  authority  to  enforce  these  requirements  should  be  unambig- 
uous. The  FCC  should  have  the  power,  when  needed,  to  exclude  carriers  providing 
monopoly  services  from  any  other  market  if  the  risk  of  anticompetitive  practices 
cannot  be  adequately  avoided  by  other  means.  Finally,  the  FCC  should  be  able  to 
require  any  carriers  owning  underlying  transmission  capacity  which  offers  informa- 
tion services  through  a  separate  subsidiary  to  have  totally  separate  facilities,  mar- 
keting and  financing. 

Definition  of  Telecommunications  Carrier— kNPA  is  concerned  that  the  defini- 
tion of  "telecommunications  carrier"  in  Section  103(35)  of  S.  611,  could  be  interpret- 
ed by  the  FCC  or  the  courts  to  subject  newswire  and  oth^r  information-transfer 
services  to  government  regulation  simply  because  these  services  are  delivered  by 
means  of  "telecommunications  capability"  isee  section  103(36)).  If  so.  S.  611  could 
result  in  attempts  to  regulate  protected  press  activities,  contrary  to  the  First 
Amendment  and  the  express  intentions  of  the  bill  to  lessen  government  involve- 
ment in  the  marketplace.  ANPA  believes  the  bill  as  now  drafted  is  ambiguous  and 
would  probable  led  to  uncertainty  and  wasteful  litigation. 

ANPA  is  further  concerned  that,  under  S.  611  as  it  now  reads,  newswires  and  any 
information -transfer  services  might  be  categorized  as  Category  I  carriers.  Even 
though  minimally  regulated,  they  could  be  required  to  pay  a  substantial  portion  of 
their  annual  gross  revenues  into  the  Basic  Exchange  Maintenance  Program 
(BEMP),  created  under  Section  222.  These  monies  would  then  be  used  to  subsidize 
monopoly  telephone  carriers,  such  as  Bel!  and  GTE.  This  result  occurs  because  the 
Ij  BEMP  includes  the  division  of  revenues  paid  to  Bell  System  companies,  as  well  as 
the  separations  and  settlements  revenues  paid  to  independent  telephone  companies. 
Our  rough  calculations  show  that,  if  the  BEMP  had  been  effective  in  1978,  it  vuould 
have  required  each  such  Interexchange  carrier  to  pay  in  about  15-20  percent  of  its 

II  grosa  revenues,  for  distribution  primarily  (about  70  percent  of  the  BEMP  )  to  Bell 
System  companies.  Ciearly,  information-transfer  services  and  newswire  services 
should  not  be  subjected  to  a  gross  receipts  tax  to  subsidize  the  world's  largest 
corporation  simply  because  they  disseminate  the  Information  they  gather  by  means 
of  the  telecommunications  network.  ANPA  does  not  believe  that  S,  61 1  intends  such 
a  harsh  and  unjust  result. 

To  avoid  doubt,  the  legislative  history  should  clearly  reflect  that  newspaper  and 
newswire  services  use  of  telecommunications  capability  to  perform  their  functions  is 
not  within  the  scope  of  any  regulated  carrier  defmitions. 

Finally,  regarding  common  carriers.  ANPA  is  concerned  that  S,  611  does  not 
preserve  and  carry  forward  the  long-existing  provision  in  Section  20Kb)  of  the 
Communications  Act  of  19tt4  authorizing  the  FCC  to  establish  a  separate  classifica- 
tion and  rate  structure  for  press  service. 

By  this  provision.  Congress  gave  the  FCC  the  duty  to  assure  that  the  widespread 

I        dissemination  of  news  wilt  not  be  impaired  by  excessive  communications  rates  or 

inefficient  service  offerings.  The  national   policy  of  encouragement  of  the  widest 

I'  possible  distribution  of  news  and  information  by  permitting  separate  treatment  of 
the  press  by  telecommunications  common  carriers  was  established  when  Congress 
enacted  the  Mann  Elkins  Act  in  1910.  By  reenacting  the  provision  of  the  Mann- 
Elkins  Act  as  part  of  the  Communications  Act  of  1934  Congress  clearly  indicated  its 
J  intention  and  desire  that  separate  treatment  of  the  press,  where  necessary,  should 
f  continue.  The  principles  which  underlie  this  recognition  in  national  policy  of  the 
vital  role  of  the  free  press  in  a  free  society  are  no  less  compelling  today.  ANPA 
L  strongly  ur^ee  the  committee  to  retain  specific  language  respecting  press  rates  and 
I  service  in  order  lo  avoid  any  misunderstanding  about  the  effect  and  intent  of  the 
[         proposed  n 
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ranged  the  Carter/Ford  Debates  which  were  broadcast  as  "on  the  spot  coverage  of 
bona  fide  news  events"  by  the  networks.' 

Our  Task  Force  Tindings  were  reached  after  extensive  consultetions.  We  reached 
unanimous  conclusions  with  one  exception  noted  hereafter.  They  included: 

The  Presidential  debates  of  1960  and  1976,  despite  obvious  short-comings,  atimu- 
lated  greater  voter  interest  in  the  campaign  than  did  the  party  primaries,  nominal' 
ing  conventions,  TV  commercial  spots  and  the  televised  speecnes  of  the  election 
campaign.  They  offered  a  rare  opportunity  for  the  citizens  te  witness  the  nominees 
in  encounters  of  a  close  kind  under  comparatively  unrehearsed  circumstances.  They 
attracted  and  susteined  wide  viewership;  an  overwhelming  number  of  those  who 
followed  the  debates  reached  the  conclusion  that  they  had  been  worthwhile  endeav- 
ors in  the  public  interest.  Both  candidates  in  1976  attested  afterward  to  their  value. 
Among  the  many  events  of  the  campaign,  these  Joint  appearances  constituted  occa- 
sions when,  as  one  broadcast  leader  noted  after  the  1960  debates,  citizens  could 
c^Merve  and  judge  the  major  candidates  together  "in  the  act  of  being  alive."  How 
well  a  candidate  survives  this  test,  going  beyond  the  skillful  use  of  language, 
provides  one  significant  measure  of  capacity  for  leadership. 

The  Task  Force  therefore  concluded  that  Presidential  debates,  carried  by  all  the 
networks,  should  be  come  a  regular  and  custemary  feature  of  the  Presidential 
Election  Campaign  rather  than  a  random  event  taking  place  many  years  apart.  We 
rejected  the  suggestion  that  the  debate  should  be  made  compulaory  fiy  either  law  or 
regulation.  Instead,  we  favor  creating  conditions  te  encourage  candidates  to  partici- 
pate and  broadcasters  te  provide  coverage. 

We  concluded  that  the  League  of  Women  Voters,  assisted  by  a  broadly  representa- 
tive Presidential  Debate  Committee,  should  serve  as  sponsor  tor  the  debates  in  1980. 
In  our  view,  the  League  is  well  qualified  for  this  responsibility  because  of  its  long 
history  of  voter  education  and  its  experience  gained  from  the  1976  debate.  (Beyond 
1980,  we  believe  further  thought  should  be  given  to  a  broad  consortium  of  non- 
partisan citizens  groups  te  serve  as  regular  sponsor.)  Candidates  should  be  aware  at 
an  early  date  of  this  forum  rather  than  waiting  until  the  hectic  period  following  the 
nominating  conventions.  Both  the  planning  and  the  negotiations  with  candidate 
representatives  should  be  made  public.  The  public  has  a  right  te  know  what  condi- 
tions, if  any,  have  been  stipulated  bv  the  candidates. 

All  but  one  member  of  the  Task  Force  (CBS  Vice  President,  William  Small!  voiced 
strong  reservations  about  whether  the  networks,  which  will  be  simultaneously 
broadcasting  these  debates,  provide  the  best  auspicies  for  organizing  them.  DifTicuit 
choices  will  have  to  be  made  in  the  course  of  n^otiating  the  debates — particularly 
on  whether  to  include  "significant"  third  candidates — iwhich  will  require  decisions 
that  have  unassailable  public  credibility,  "News  judgment,"  which  is  the  governing 
criterion  for  the  networks  and  other  news  gathering  organizations,  does  not  provide 
an  adequate  guide  for  these  decisions.  An  organization  such  as  the  League  of 
Women  Voters,  committed  to  voter  education  and  representing  wide  citizen  involve- 
ment, can  provide  more  a^ropriate  sponsorship. 

The  Aspen  Ruling  is  surTicient  te  permit  the  recurrence  of  Presidential  debates  in 
1980  and  beyond.  The  Task  Force,  however,  supports  efforts  in  Congress  to  modify 
Section  315  in  order  te  remove  restrictions  on  broadcast  coverage  of  the  Presidenti^ 
election  process.  We  favor  providing  broadcasters  the  freedom  to  present  more 
programming  and  a  greater  variety  of  programming.  Because  of  the  special  role  and 
reach  o(  Presidential  debates,  we  urge  Congress  te  make  clear  through  Ic^lative 
language  that  the  Presidential  Debates  should  have  a  nonbroadcast  sponsor.  This 
expression  of  Congressional  intent  takes  on  particular  urgency  if  revisions  of  the 
Communication  Act  extend  into  1980.  when  plans  for  the  debates  may  be  underway. 
Last  minute  modification  of  the  Act  could  cause  confusion  about  the  respective  roles 
of  the  networks  and  the  League  in  organizing  the  debates. 

The  Task  Force  has  examined  many  precedents  for  esteblishing  the  qualifications 
of  a  "significant"  candidate  who  shoulo  be  invited  to  participate  in  televised  Presi- 
dential debates.  None,  in  our  opinion,  offers  an  adequate  or  full-proof  formula.  We 
have  concluded  that  the  criteria  for  selecting  such  participants  cannot  be  fixed  in 
advance.  This  difficulty  increases  the  responsibility  placed  on  the  sponsor.  As  in 
other  Western  democracies,  the  rule  of  reason  should  guide  the  sponsor  in  determin- 
ing who  should  participate. 

While  specific  arrangements  will  be  negotiated  by  the  sponsor,  we  suggest  that 
four  Presidential— and  one  Vice  Presidential— Debates  provide  an  adequate  number 
to  be  spaced  over  the  formal  campaign.  We  urge  avoidance  of  the  overly  rigid 
formates  of  the  previous  debates;  instead,  they  should  be  varied  on  different  occa- 
sions to  allow  greater  flexibility  and  more  opportunity  for  the  contestants  to  shape 


'  This  WB8  the  ao-called  Aspen  Ruling  inued  by  the  FCC 
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«  of  the  debates.  This  also  argues  for  a  sponsorship  which  is  committed 
above  all  to  voter  eduction  In  the  electoral  process.  We  welcome  offers  by  the 
broedcaatcra  to  provide  adequate  prime  air  time  without  charge.  We  urge  the 
Federal  ESection  Commission  to  issue — and  Congress  to  sustain — a  ruling  to  permit 
the  League  to  solicit  funding  from  corporate,  labor  union,  and  foundation  sources  to 
pay  fn-  the  direct  eoeta  of  staging  the  debates. 

Tbou^out  our  deliberations,  we  have  recognized  that  Presidential  Debates  make 
only  one  contribution  to  the  larger  "forum  of  democracy."  Choosing  a  President  is 
too  important  to  be  relegated  to  any  one  form  of  contest.  Therefore  we  encourage 
broadcasten  to  develop  a  greater  variety  of  programs— interviews,  documentaries, 
dtiaen  forums — to  inform  the  public  about  the  Presidency,  the  candidates,  and  the 
electoral  process.  Revision  of  Section  315 — while  including  the  Congressional  stipu- 
lation that  Presidential  debates  should  have  non-partisan,  non-pront  sponsorship — 
will  ^er  broadcasters  new  encouragement  to  help  creat«  this  more  robust  forum  of 


Deq>ite  the  disturbing  downward  trends  in  voter  participation  over  the  past  two 
ttw^t,  this  nation  is  clearly  committed  to  democratic  government.  We  as  a  Task 
Ftvce  have  faitii  in  the  basic  strength  and  good  sense  of  the  American  body  politic. 
What  is  needed  is  wit  and  imagination  and  will  to  make  the  political  process  work 
effectively.  We  are  convinced  that  these  qualities  can  help  television  realize  its 
potential  for  informng  and  enriching  the  elMtorate.  The  presentation  of  Presidental 
bebatee  every  four  years  as  a  regular  feature  of  the  election  campaigns  would  offer 
more  stimulating  exposure  of  the  candidates.  If  the  debates  for  19s0  are  to  become  a 
reality,  they  cannot  be  left  to  last  minute  chance.  They  must  be  planned  for.  The 
time  to  start  is  now. 

Statement  ot  Lee  M,  Mitchell 

The  fact  that  televised  debates  between  the  principal  contenders  for  the  presi- 
dency have  taken  place  only  twice  in  the  twenty-five  years  since  television  became  a 
prominent  communications  medium  in  this  country  is  attributable  largely  to  Sec- 
tion 315  of  lite  Communications  Act  of  1934.  This  is  the  "equal  time"  provision  of 
the  present  law;  it  requires  any  television  (or  radio)  station  which  makes  time 
available  to  a  candidate  for  the  presidency  (or  other  elective  office)  to  make  "equal 
opportunities"  available  to  all  other  legally  qualified  candidates  for  that  ofHce. 
TnuB,  a  broadcast  station  which  makes  time  available  for  a  debate  between  the 
Republican  and  Democratic  candidates  is  required  to  make  equal  time  available  to 
all  other  candidates  for  the  presidency,  regardless  of  their  comparative  obscurity  or 
lack  of  substantial  support.  As  a  practical  matter,  a  broadcast  station  facing  such  an 
obligation  is  unlikely  to  provide  the  time  for  the  debate  in  the  first  place. 

I^e  televised  debates  between  John  Kennedy  and  Richard  Nixon  in  1960  took 
place  only  because  Congress  suspended  Section  315  for  that  election.  In  the  years 
thereafter,  candidates  not  wishing  to  debate  their  opponent,  and  particularly  incum- 
bent presidents,  successfully  blocked  further  suspensions  of  the  equal  time  require- 
ment. Section  315  does  have  some  limited  exceptions,  however,  one  of  which 
exempts  the  broadcast  of  on-the-spot  coverage  of  bona  fide  news  events.  In  1975, 
acting  in  response  to  a  request  for  a  ruling  filed  by  the  Aspen  Institute,  the  Federal 
Communications  Commission  held  that  coverage  of  a  debate  between  presidential 
candidates  constituted  on-the-spot  coverage  of  a  bona  fide  news  event  as  long  as  the 
debates  were  arranged  by  a  party  not  associated  with  the  broadcasters,  carried  live 
and  in  their  entirety,  and  reasonably  could  be  considered  newsworthy  and  not 
conducted  for  the  purpose  of  giving  political  advantswe  to  either  candidate.'  This 
interpretation  of  tne  exemption  was  sustained  by  the  federal  courts  and  made 
poasible  the  1976  televised  debates  under  the  sponsorship  of  the  League  of  Women 
Voten. 

Pursuant  to  present  law,  therefore,  debates  between  presidential  contenders  can 
be  held  in  1980  and  can  be  televised  without  "equal  time"  problems  as  long  as  they 
are  conducted  by  the  League  or  some  other  organization  not  connected  with  the 
broadcasters  and  meet  the  other  requirements  of  the  Aspen  ruling.  No  l^islative 
changes  are  needed,  therefore,  to  accomplish  the  recommendation  of  The  Twentieth 
Century  Fund  Task  Force  that  the  League  or  a  similar  group  conduct  future 
debates.  Without  a  change  in  present  law,  however,  the  broadcast  industry  would 
remain  restricted  in  the  types  of  other  programming  it  may  present  about  the 
election  or  the  candidates  without  incurring  impracticable  "equal  time"  obligations, 

'The  CommiHion  loler  relaxed  the  requirement  that  the  coverage  be  li 
the  delayed  broadcast  of  a  tape  or  a  CHndidate  debate  can  constitute  on-t 
bona  Hde  news  event. 
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a  situation  which  frustrates  the  Task  Force's  recommendation  for  more  program- 
ming of  this  type. 

Neither  S.  b22  nor  S.  611  would  alter  the  present  "equal  time"  requirement  HJl. 
3333,  however,  would  amend  present  law  by  limiting  the  apphcability  of  the  "et^ual 
time"  requirement  to  time  purchased  on  television  broadcast  stations  by  political 
candidates.  Programming  presented  by  the  television  licensee  itself  or  provided  free 
to  a  candidate  would  not  be  subject  to  "equal  time".  This  change  impacts  upon  the 
recommendation  of  the  Task  Force  on  Televised  Presidential  Debates  in  at  leaat  two 
ways.' 

First,  H.R.  3333  would  give  licensees  and  networks  greater  flexibility  in  present- 
ing television  programming  about  candidates  and  campaign  issues.  On  this  point, 
the  bill  is  consistent  with  the  Task  Force's  view  that  without  the  restraint  of  the 
impracticable  burdens  imposed  by  "equal  time",  the  television  industiy  can  and  will 
present  more  pr(^amming  to  educate  the  electorate.  The  Task  Force  believed  that 
the  elimination  of  this  restraint  is  important  and  it  hoped  that  Congress  would  take 
the  action  which  this  bill  represents. 

Second,  H.R.  3333  makes  it  legally  possible  for  debates  between  presidential 
contenders  to  be  conducted  by  the  television  networks  themselves  as  in  1960.  As 
Ekiug  Cater  described  in  his  testimony,  the  Task  Force  rejected  this  alternative  Ln 
favor  of  a  citizens  group  sponsor  as  in  1976.  While  the  Task  Force  did  not  believe 
that  television  broadcasters  should  be  barred  by  law  from  conducting  presidential 
debates,  it  was  concerned  that  competition  between  the  television  industry  and 
citizens  groups  such  as  the  League  might  make  debates  less  likely  as  a  practical 
matter.  This  was  a  particular  concern  with  respect  to  1980,  a  year  in  which  debates 
are  crucial  if  they  are  to  become  a  regular  and  expected  part  of  the  electoral 
process.  Thus,  the  Task  Force  recommended  that  if  Congress  eliminated  or  amended 
Section  315  this  year  in  a  manner  which  would  allow  the  networks  to  sponsor 
debates,  it  should  at  least  indicate,  in  its  Committee  Reports  and  in  statements 
made  on  the  floor  of  both  chambers,  that  it  preferred  that  presidential  debates  have 
a  nonbroadcast  sponsor.  In  the  Task  Force's  view,  Congress'  failure  to  endorse 
citizens  group  sponsorship  while  at  the  same  time  making  it  legally  poasible  for  the 
networks  to  conduct  debates  themselves,  could  create  confusion  at  a  crucial  point  in 
the  negotiation  of  debates  for  1980  and  result  in  "forum  shopping"  b^  candidates.  It 
also  could  lead  to  the  television  industry's  involvement  in  debate  decision  malcins  to 
an  extent  which  the  Task  Force  believed  unwise  for  the  reasons  Doug  Cat«r  nas 
explained. 

We  are  attaching  to  this  statement  suggested  language  for  the  Committee's  con- 
sideration when  it  prepares  its  Report.  The  attachment  contains  the  ^n>e  of  caution- 
ary language  which  the  Task  Force  hoped  would  be  included  in  the  Reports  accom- 
panying any  proposed  elimination  or  revision  of  Section  315.  If  the  legislation 
ultimately  reported  out  by  this  Committee  does  amend  or  eliminate  the  "equaJ 
time"  requirement,  we  urge  your  consideration  of  this  language  or  other  measures, 
short  of  a  legislative  prohibition,  which  will  make  clear  that  Congress  concurs  in 
the  Task  Force's  recommendation  that  future  television  debates  be  sponsored  by  a 
nonpartisan,  nonprofit  citizens  group  rather  than  by  television  broadcasters  them- 
selves. 

ATTACHMENT 

S   RECOMMENDED 

- --„-   -  --   -O  present 

additional  programming  concerning  candidates  and  campaign  issues  without  the 
often  impracticable  burden  or  providing  "equal  opportunities  to  all  candidates  for 
the  same  office  regardless  of  their  significance.  Representatives  of  the  television 
industry  have  testified  that  substantial  additional  television  coverage  of  significant 
candidates,  including  the  presentation  of  programs  such  as  biographies  end  analyses 
of  a  candidate's  position  on  issues,  can  be  expected  to  result. 

Our  attention  also  has  been  directed,  however,  to  the  fact  that  elimination  [or 
amendment]  of  the  "equal  time"   provision  will  allow  the  television   networks  to 


'H.R.  a3a3  and  S.  622  also  appear  to  eliminate  what  it  known  as  the  "faimesa  doctrine",  that 
portion  of  section  315  of  the  present  atBtut«  which  makes  reference  Co  "the  obligation  imposed 
upon  [boadcasi  licensees)  under  this  chapter  to  operate  in  the  public  interest  and  to  afford 
reasonable  opportunity  for  the  discussion  of  conflicting  views  on  issues  of  public  imporlance." 
The  Tajlt  Force  recommended  retention  of  the  fairness  doctrine  because  it  believed  that  it  would 
worli  to  prevent  biased  coverage  of  political  candidacies  when  the  "equal  time"  requirement  was 
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conduct  televised  debates  between  presidential  contenders  as  they  did  in  1960  when 
"equal  time"  was  suspended.  In  197G,  the  only  other  time  debates  of  this  kind  took 
^jue,  this  function  was  performed  by  the  League  of  Women  Voters  pursuant  to  the 
FCCs  A^>en  Inatitute  ruling '  We  believe  it  is  far  more  appropriate  that  a  nonparti- 
iu),  nonprofit  citizen  group  such  as  the  League  conduct  debates  between  presiden- 
tial oontendera.  As  concluded  in  a  recent  Report  of  The  Twentieth  Century  Fund 
Ttnk  Force  on  Televised  Presidential  Debates: 

"Critical  choices  will  have  to  be  made  in  the  course  of  negotiating  the  debates — 
particularlv  on  whether  to  include  "significant"  third  candidates— which  require 
decisions  that  have  unassailable  public  credibility.  We  do  not  believe  such  decisions 
can  be  based  simply  on  news  judgment,  which  is  the  guide  for  the  networks  and 
other  newB.gathering  organizations.  An  organization  committed  to  voter  education 
and  representing  wide  citizen  involvement  can  provide  more  appropriate  sponsor- 
It  is  the  hope  of  the  Committee,  therefore,  that  the  television  networks  will  seek 
to  conduct  presidential  debates  themselves  only  If  no  group  such  as  the  League  steps 
forward  to  perform  this  function. 


The  American  citizenry,  according  to  all  of  the  available  evidence,  shows  discon' 
tent  and  distrust  toward  politicians  and  political  parties.  Despite  the  extension  of 
the  franchise  to  younger  age  groups  and  previously  disenfranchised  minorities, 
there  has  been  continuing  decline  in  voter  turnout  in  both  national  and  local 
elections.  Clearly,  Americans  have  not  been  engaged  by  politics  in  the  way  that  they 
were  in  the  nat4i>distant  past. 

This  Task  Force  regards  the  disappointing  trend  in  voter  turnout  as  a  challenge. 
not  a  cause  for  despair.  We  are  dedicated  te  the  proposition  that  citizens  should  go 
to  the  polls  of  their  own  volition  and  that  a  free  citizenry,  capable  of  making  an 
infonned  choice,  is  the  best  assurance  of  responsive,  democratic  government. 

Our  deliberations,  which  have  focused  on  the  election  of  the  nation's  chief  execu- 
tive, have  identified  many  shortcomings  in  the  political  process,  some  of  which  may 
not  be  easily  amenable  to  change.  In  this  Report,  however,  we  deal  solely  with  the 
role  of  television  debates  in  political  campaigning,  and  in  particular  with  their 
importance  in  presidential  elections.  The  Task  Force  has  found  two  major  problems 
that  call  for  constructive  action. 

First,  there  has  been  a  revolutionary  change  in  the  ways  in  which  we  engage  in 
political  communication.  Television  has  become  the  primary  campaign  medium.  Yet. 
irhile  television  allows  the  candidates  te  reach  more  people  than  ever  before,  and  te 
do  BO  in  the  intimacv  of  their  homes  where  they  can  see  and  hear,  compare  and 
judge  candidates  for  leadership,  it  has  not  served  to  bring  greater  public  interest  in 
the  elections  or  to  give  the  public  a  clearer  picture  of  the  differences  among 
candidates.  The  great  promise  of  television  as  a  means  of  informing — and  involv- 
ing—potential voters  has  not  yet  been  fulfilled. 

Seomd,  federal  law  and  regulations  on  broadcast  practices  have  restricted  robust 
political  debate  on  television  during  the  formal  election  campaign,  which  is  precise- 
ly the  time  it  could  be  moat  beneficial.  The  requirement  of  Section  315  of  the 
Communications  Act  that  all  candidates  for  the  presidency  have  "equal  time"  on  a 
broadcast  station  if  any  candidate  appears  on  the  station  has  served  to  reduce  the 
opportunity  of  the  public  to  see  and  hear  the  most  significant  candidates.  ' 

This  Task  Force  has  examined  the  two  notable  instances  in  which  an  effort  was 
made  to  meet  these  problems — the  televised  presidential  debates  of  191)0  and  1976. 
In  1960,  Congress  temporarily  suspended  Section  'i\Ti  to  permit  the  evente  to  be 
broadcast  by  the  television  networks  free  of  the  "equal  time  '  burden;  John  Kennedy 
and  Richard  Nixon  were  willing  to  confront  each  other  in  presidential  debates.  In 
1976,  a  Federal  Communications  Commission  IFCC)  decision,  known  as  the  Aspen 
ruling,  enabled  the  networks  to  broadcast  the  events  under  the  sponsorship  and 
control  of  the  nonprofit,  nonpartisan  League  of  Women  Voters  without  incurring 
"equal  time"  obligations;  Jimmy  Carter  and  Gerald  Ford  (as  well  as  their  vice- 
preeidential  nominees)  agreed  to  engage  in  joint  appearances. 

These  two  exceptions,  sixteen  years  apart,  estoblished  precedent  without  provid- 
ing guarantees  for  the  future.  The  mission  of  this  Task  Force  has  been  to  make 
recommendations  about  presidential  debates  for  1980  and  beyond.  In  carrying  out 


'Aapen   Iiulitule  Program  on   Communicalions   and  Society,    .'w   FCC.    2d   697  (19751   The 

Commimion  held  that  the  broadcan  of  deb  -      '    -  

"on-the-spot  coverage  of  bona  fide  news  «■ . ^..j 

lection  316.  as  long  a«  the  evenla  were  organized  by  B  party  n _      _. 

were  carried  live,  and  were  not  otherwise  designed  to  benent  a  particular  candidate. 
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lag  to  meet  license  requirements  should  be  more  usefully  devoted  to  acquiring 
additional  technical  knowledge. 

Resolution  No.  Mar  16  requires  "that  the  radiocommunication  operator's  general 
certificate  (maritime)  shall  maintain  at  least  the  present  technical  standards  of  the 
present  first  class  radiotelegraph  operator's  certificate."  At  this  time  it  ig  ntcessary 
not  merely  thai  the  new  general  certificate  shall  mnaintain  these  standards,  but  that 
they  shall  be  increased  to  the  extent  necessary  by  the  current  and  developing  technol- 
ogy. (RES  Mar  16  may  be  suppressed  after  adoption  of  this  proposal.)  [Italics  added]. 

It  would  be  most  inappropriate  as  well  as  inconsistent  were  the  U.S.,  having 
fostered  the  radiocommunication  operator's  general  certificate  at  its  inception  at 
ITU  and  in  other  international  instruments,  now  to  omit  reference  to  it  in  the 
redraft  of  our  basic  communications  law. 

In  summary,  the  two  changes  we  propose  to  Section  103(25XAKB)  should  be  made 
to  conform  to  the  international  obligations  of  the  United  Statm,  and  to  further  U.S. 
policy  fostering  safety  of  life  at  sea  and  the  utilization  of  improved  technology. 

Statement  o 

I  am  Thomas  C.  Brennan,  senior  Commissioner  of  the  (^pyright  Royalty  Tribu- 
nal. Prior  to  my  current  position  1  served  aa  Chief  Counsel  of  the  Senate  Subcom- 
mittee which  processed  tne  copyright  revision  bill,  and  was  actively  involved  in 
cable  regulatory  and  copyright  issues. 

I  am  submitting  this  stetement  for  inclusion  in  the  record  at  the  request  of  the 
Subcommittee.  The  views  expressed  are  my  own  and  do  not  represent  official 
positions  of  the  Tribunal. 

During  the  protracted  consideration  in  the  Congress  of  the  l^islation  for  general 
revision  of  the  copyright  law,  it  became  apparent  that  both  the  Senate  and  the 
Houae  intended  to  utilize  compulsory  licensing  as  a  means  of  balancing  the  compet- 
ing claims  of  the  owners  of  copyrighted  materials  and  the  users  of  such  works.  It 
then  become  necessary  to  devise  a  mechanism  to  make  these  statutory  licenses 
viable,  to  avoid  the  Congress  having  to  periodically  review  the  royalty  rates,  and  to 
resolve  various  practical  problems  inherent  in  the  operation  of  the  licenses.  For 
example,  the  cable  television  industry  reluctantly  accepted  the  concent  of  copyright 
payments  but  insisted  that  it  must  not  have  any  responsibility  for  the  distribution 
of  the  royalty  fees  among  the  many  copyright  owners.  The  Tribunal  was  thus 
invented  to  periodically  review,  and  possibly  adjust,  royalty  rates  applying  to  cable, 
records,  jukebooxee,  and  public  broadcasting.  The  Tribunal  also  resolves  disputes 
concerning  the  distribution  of  certain  royalties,  including  the  cable  royalties.  Some- 
what Bimilar  bodies  exist  in  several  other  major  nations. 

None  of  the  bills  before  this  Subcommittee  include  a  "retransmission  consent" 
provision  whereby  it  would  be  illegal  for  any  person  te  rebroadcast  any  program 
without  the  express  authority  of  the  originating  stotion  or  of  the  person  « 

incorporate 
legislation, 

"Retransmission  consent"  requirements  have  been  carefully  considered  in  the 
past  and  discarded  by  both  the  Congress  and  the  Federal  Communications  Commis- 
sion. The  (ingress,  in  enacting  the  Ckipyright  Act  of  1976,  concluded  that  it  would 
not  be  practical  te  require  cable  systems  to  negotiate  with  every  copyright  owner 
whose  work  was  retransmitted  by  a  cable  system.  I  am  not  aware  of  any  new  factors 
that  would  alter  this  judgment  reached  by  the  (ingress  so  recently. 

Testimony  before  the  Subcommittee  has  discuMed  the  cable  fee  schedule  estab- 
lished by  the  Congress  in  Section  HI  of  the  Copyright  Act.  The  le^lative  history  is 
clear  that  there  is  absolutely  no  empirical  economic  justification  for  the  stetutor^ 
schedule.  None  of  the  Act's  sponsors  or  the  Committees  which  considered  the  bill 
have  ever  suggested  that  the  rates  were  adopted  on  the  basis  of  any  objective 
standard.  The  original  Senate  Subcommittee  schedule  would  have  provided  a  gradu- 
ated schedule  up  to  five  percent  of  gross  receipts,  although  it  was  anticipated  that 
most  cable  systems  would  be  paying  under  three  percent. 

The  fee  schedule  in  the  Act  was  estoblished  by  the  Ckingress  to  incorporate  the 
terms  of  an  agreement  between  the  National  Cable  Television  Association  and  the 
Motion  Picture  Association  of  America.  This  agreement  not  only  determined  the 
action  by  the  Congress  as  to  the  royalty  fees,  but  also  controlled  the  determination 
by  the  Congress  of  the  jurisdiction  of  the  Ckipyright  Royalty  Tribunal  te  review  and 
possibly  adjust  the  cable  fees. 

The  extent  of  the  Tribunal's  jurisdiction  te  adjust  the  fees  paid  by  cable  has  been 
subject  to  some  confusion  and  misunderstandings.  To  say  that  the  Tribunal  may 
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conduct  a  "complete  review"  in  1980  of  the  statutory  rates  distorts  the  language  of 
the  Ctopyright  Act.  The  original  intent  of  the  sponsor  of  the  copyright  revision  bill 
for  an  early  objective  review,  and  possible  adjustment  of  the  cable  rates,  does  not 
survive  in  the  enacted  legislation.  In  all  the  other  statutory  licenses,  the  Tribunal 
has  full  iuriadiction  to  review  and  possibly  adjust  the  rates  based  on  the  record 
developed  during  the  Tribunal's  proceedings. 

In  1980,  the  Tribunal  will  review  the  royalty  fees  paid  by  cable  for  the  carriage  of 
the  broadcast  signals  authorized  under  the  regulations  of  the  FCC  in  force  in  1976. 
However,  the  rates  may  be  adjusted  only  to  reflect  a  failure  of  cable  systems  to 
change  subscriber  rates  to  keep  pace  with  inflation.  This  review  process  may  there- 
after be  repeated  at  five  year  intervals.  If  the  FCC  should  amend  its  signal  carriage 
or  program  exclusivity  r^ulations.  as  is  currently  under  consideration,  then  the 
Tribunal  may  conduct  a  proceeding  to  assure  that  the  cable  rates  are  reasonable  in 
light  of  the  changes  etTected  by  the  amendmant. 

The  copyright  owners  of  works  eligible  under  the  Copyright  Act  to  receive  a  share 
of  the  cable  royalties  are  required  to  file  claims  with  the  Tribunal  in  July  of  each 
year.  If  the  claimants  do  not  agree  on  the  distribution,  then  the  Tribunal  wUl 
resolve  the  controversy.  Some  concern  has  been  expressed  as  to  the  feasibility  of 
this  procedure.  The  process  is  currently  functioning  exactly  as  contemplated  by  the 
Congress.  Representatives  of  the  claimants  are  currently  meeting  in  efforts  to  reach 
a  voluntary  agreement.  The  Tribunal  recently  appeared  before  the  House  Subcom- 
mittee which  has  legislative  jurisdiction  over  this  subject  matter.  We  did  not  suggest 
any  change  in  our  distribution  responsibilities  and  the  Tribunal  does  not  beaeve 
that  any  change  is  necessary, 

1  have  reviewed  the  comments  made  by  members  of  this  Subcommittee,  by  mem- 
bers of  the  House  Communications  Subcommittee,  and  by  others  in  the  Congress 
with  an  active  interest  in  this  subject.  I  seriously  doubt  that  at  the  present  time 
there  is  a  disposition  in  the  Congress  to  significantly  alter  the  cable  copyright 
structure  so  recently  implemented. 

If  the  Congress  does  not  decide  at  the  present  time  to  modify  the  cable  provisions 
of  the  Copyright  Act,  it  mav  be  desirable  to  provide  for  a  study  of  the  existing  rale 
structure.  This  review  could  include  consideration  of  whether  such  developments  as 
Huperstations  and  telecommunications  satellites  warrant  special  adjustment  of  the 
rate  structure.  The  Tribunal  could  presumably  undertake  a  study  of  the  rates 
without  any  amendment  of  the  Copyright  Act  although  there  would  be,  of  course,  no 
jurisdiction  to  alter  the  rates,  except  as  presently  provided.  It  may  be  that  the 
Tribunal  will  find  it  necessary  to  review  the  impact  of  the  basic  rate  schedule  in 
performing  its  currently  mandated  cable  functions. 


Statement  op  Douglass  Cater 

My  name  is  Douglass  Cater.  I  serve  as  Trustee  and  Senior  Fellow  of  the  Aspen 
Institute  for  Humanistic  Studies  as  well  as  President  of  Observer  International, 
Inc..  publisher  of  the  London  Observer.  I  am  accompanied  by  Lee  Mitchell,  a 
partner  in  the  law  firm  of  Sidley  &  Austin  in  Washington,  D.C,  We  participated  this 
last  winter,  as  Chairman  and  Rapporteur  respectively,  in  the  work  of  the  Task 
Force  on  Televised  Presidential  Debates,  a  group  of  private  citizens  brought  togeth- 
er by  the  Twentieth  Century  Fund  and  other  sponsoring  foundations.  This  Task 
Force  assessed  the  Presidential  Debates  of  I960  and  1976 — the  only  televised  en- 
counters involving  Presidential  nominees — and  studied  the  question  of  whether  and 
how  to  continue  this  practice  in  the  future. 

While  Mr.  Mitchell  and  I  speak  for  ourselves,  I  shall  attempt  to  summarize  the 
findings  of  the  Twentieth  Century  Fund  Task  Force  which  devoted  nearly  six 
months  to  this  subject.  It  included  such  distinguished  representatives  as  Senator 
John  O,  Pastore,  former  chairman  of  the  Senate  Communications  Subcommittee, 
Mayor  Richard  Hatcher  of  Gary.  Indiana.  Norman  Lear,  the  well-known  television 

Broducer,  William  Small,  Vice  President  of  CBS,  Inc.  and  Helen  Thomas.  White 
ouBe  Correspondent  for  United  Press  International.  iA  full  list  of  Task  Force 
members  is  attached.)  The  conclusion  of  the  Task  Force  and  Mr,  Mitchell's  back- 
ground paper  have  now  been  published  in  a  book  titled  "With  the  Nation  Watch' 
ing"  (Lexington  Books.  DC  Heath  and  Co,,  Lexington.  Mass,.  19791, 

While  our  work  is  directed  to  a  very  small  portion  of  the  job  you  confront  in 
revising  the  Communications  Act  of  1934.  we  believe  it  Is  central  to  the  nation's 
political  process.  As  you  know,  the  interpretation  placed  on  Section  315  has  fore- 
closed televised  Presidential  debates  on  all  but  two  occasions.  In  1960,  Section  1315 
was  temporarily  suspended  for  the  Presidential  elections  permitting  the  Kennedy/ 
Nixon  Debates.  In  1976,  following  the  FCC's  revised  interpretation  of  the  Act, 
sustained  by  the  Federal  courts,  the  League  of  Women  Voters  sponsored  and  ar- 
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The  Task  Force  recognizes  that  the  broadcast  networks  will  seek  to  take  responsi- 
bility for  organizing  the  debates  if  Congress  permits  them  to.  All  but  one  member  of 
the  Task  Force  voiced  strong  reservations  aoout  whether  the  networks,  which  will 
be  simultaneously  broadcasting  the  debates,  provide  the  proper  auspices  for  organiz- 
ing them.  Such  a  joint  sponsorship  might  exercise  undue  influence  over  the  elector- 
al process.  Critical  choices  will  have  to  be  made  in  the  course  of  n^otiating  the 
debates— particularly  on  whether  to  include  "significant"  third  cancuatas — which 
require  decisions  that  have  unassaible  public  credibility.  We  do  not  believe  such 
decisions  can  be  based  simply  on  news  judgment,  which  is  the  guide  for  the  net- 
works and  other  newsgathering  organizations.  An  organization  committed  to  voter 
education  and  representing  wide  citizen  involvement  can  provide  more  appropriate 
sponsorship. ' 

At  the  same  time,  we  favor  providing  broadcasters  the  freedom  to  present  mor« 
programming  and  a  greater  variety  of  programming  devoted  to  the  presidential 
contest.  The  Task  Force  supports  efforts  in  Congress  to  modify  Section  315  of  tie 
Communications  Act  in  order  to  remove  restrictions  on  broadcast  coverage  of  the 
presidential  election  process  to  permit  this  greater  freedom.  But  the  special  role 
that  presidential  debates  can  play  in  the  electoral  process  calls  for  their  sponsorship 
by  a  nonprofit,  nonpartisan  organization.  If  and  when  there  is  a  modUication  of 
Section  315,  we  urge  Coneress  to  make  clear  through  l^islative  language  that  the 
presidential  debates  should  have  such  a  nonbroadcast  sponsor.  This  expression  of 
congressional  intent  will  be  particularly  urgent  if  the  modiiication  takes  place  after 
the  beginning  of  1980,  when  plans  for  the  debates  may  be  well  underway  and  vhen 
modification  could  cause  confusion  concerning  the  respective  roles  of  the  networks 
and  the  League  in  organization  of  the  debates. 


PARTICIPATION   C 


elections.  Both  Ford  and  Carter  acknowledged  that  the  debates  played  an  important 
and  useful  role  in  their  contest.  Nevertheless,  the  absence  of  debates  during  all  but 
two  presidential  elections  has  been  due  to  the  reluctance  of  the  major  party  nomi- 
nees, the  incumbent  in  particular,  to  take  part  in  these  encounters. 

We  are  willing  to  accept  the  decision  of  a  candidate  to  decline  to  participate  and 
to  let  the  voter  determine  what  weight  to  give  to  that  decision.  The  Task  Force  does 
not  believe  that  a  candidate  for  the  nation's  highest  oflice  should  be  told  how  to 
conduct  an  effective,  informative  campaign.  Taking  this  discretion  away  from  the 
candidates  would  be  to  eliminate   one  basis   for  making  judgments  about   them. 

The  Task  Force,  however,  takes  the  position  that  presidential  candidates — includ- 
ing an  incumbent  president— have  an  obligation  to  the  electorate  to  face  each  other 
in  televised  debates.  If  the  League  of  Women  Voters  or  a  similar  highly  regarded 
nonprofit,  nonpartisan  organization  sponsors  debates  in  future  years,  establishes  an 
advisorv  Committee  of  leading  citizens,  and  presents  the  candidates  with  a  carefully 

Elanned  debate  proposal,  any  candidate  who  refuses  to  participate  must  bear  the 
urden  of  explaining  and  justifying  such  a  decision. 


'  Willia] 


Imall  disE 


As  the  only  veteran  of  broadcast  journal  ism.  on  the  Task  Force.  I  feel  competled  to  dissent, 
not  because  I  am  opposed  to  the  League  of  Women  Voters  sponsoring  debates,  but  because  t  am 
opposed  to  the  specific  eiclusion  of  broadcasters  from  auch  sponsorship. 

I  have  spent  over  a  quarter  of  a  century  fighting  govemmenlal  intrusion  into  broadcast 
journalism  because  I  feel  that  the  provisions  of  the  First  Amendment  cover  radio  and  televiaion 
as  well  as  the  nrinted  press.  In  my  view,  the  fairness  doctrine  and  Section  315  violate  both  the 
spirit  and  the  language  of  the  free  speech  and  free  press  provisions  of  the  First  Amendment 
Sadly,  there  are  those  in  Congress,  the  regulatory  af^enices.  and  the  judiciary  who  do  not  agree. 

Broadcasters  and  newspapers  have  "sponsored'  candidate  delwtes  on  the  local  and  state  levels 
for  many  years.  I  know  of  no  incident  where  their  sponsorship  created  moral  or  ethiial 
problems  or  lacked  "public  credibility"  before  or  atler  the  event.  The  same  can  be  said  safely  of 

others— in  fact,  in  1976  it  would  have  pern 
contributed  to  the  cost  of  renting  the  debate 

_,  _,  eagues  on  --, 

have  shown  a  lack  of  faith  in  such  net< 

I  want  to  make  clear  that  I  admire  the  League  generally  and  its  hard  work  in  producing  the 
19T6  debates  particularly.  In  fact,  over  twenty  years  ago,  I  produced  and  moderated  televised 
debates  in  Kentucky  with  the  League  as  coeponsor  and  participant. 

I  just  feel  it  improper  to  exclude  broadcasters. 
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the  aubatance  of  the  debates.  This  also  argues  for  a  sponsorship  which  is  committed 
above  all  to  voter  eduction  In  the  electoral  process.  We  welcome  offers  by  the 
broadcasters  to  provide  adequate  prime  air  time  without  charge.  We  urge  the 
Federal  Election  Commission  to  issue— and  Congress  to  sustain— a  ruling  to  permit 
the  League  to  solicit  funding  from  corporate,  labor  union,  and  foundation  sources  to 
p^^for  the  direct  costs  of  staging  the  debates. 

Thoughout  our  deliberations,  we  have  recogniTed  that  Presidential  Debates  make 
only  one  contribution  to  the  larger  "forum  of  democracy."  Choosing  a  President  is 
too  important  to  be  relegated  to  any  one  form  of  contest.  Therefore  we  encourage 
broadcasters  to  develop  a  greater  variety  of  programs — interviews,  documentaries, 
citizen  forums— to  inform  the  public  about  the  Presidency,  the  candidates,  and  the 
electoral  process.  Revision  of  Section  315 — while  including  the  Congressional  stipu- 
lation that  Presidential  debates  should  have  non-partisan,  non-profit  sponsorship — 
will  offer  broadcasters  new  encouragement  to  help  create  this  more  robust  forum  of 
democracy. 

Despite  the  disturbing  downward  trends  in  voter  participation  over  the  past  two 
decades,  this  nation  is  clearly  committed  to  democratic  government.  We  as  a  Task 
Force  have  faith  in  the  basic  strength  and  good  sense  of  the  American  body  politic. 
What  is  needed  is  wit  and  imagination  and  will  to  make  the  political  process  work 
effectively.  We  are  convinced  that  these  qualities  can  help  television  realize  its 
potential  for  informng  and  enriching  the  electorate.  The  presentation  of  Presidental 
Delates  every  four  years  as  a  regular  feature  of  the  election  campaigns  would  offer 
more  stimulating  exposure  of  the  candidates.  If  the  debates  for  1980  are  to  become  a 
reality,  they  cannot  be  left  to  last  minute  chance.  They  must  be  planned  for.  The 
time  to  start  is  now. 


Statement  of  Lee  M,  Mitchell 

The  fact  that  televised  debates  between  the  principal  contenders  for  the  presi- 
dency have  taken  place  only  twice  in  the  twenty-five  years  since  television  became  a 
prominent  communications  medium  in  this  country  is  attributable  largely  to  Sec- 
tion 31.5  of  the  Communications  Act  of  1934.  This  is  the  "equal  time"  provision  of 
the  present  law;  it  requires  any  television  lor  radio)  station  which  makes  time 
available  to  a  candidate  for  the  presidency  lor  other  elective  ofTice)  to  make  "equal 
opportunities"  available  to  □//  other  legally  qualified  candidates  for  that  office. 
Thus,  a  broadcast  station  which  makes  time  available  for  a  debate  between  the 
Republican  and  Democratic  candidates  is  required  to  make  equal  time  available  to 
all  other  candidates  for  the  presidencji.  regardless  of  their  comparative  obscurity  or 
lack  of  substantial  support.  As  a  practical  matter,  a  broadcast  station  facing  such  an 
obligation  is  unlikely  to  provide  tne  time  far  the  debate  in  the  first  place. 

The  televised  debates  between  John  Kennedy  and  Richard  Nixon  in  I960  took 
place  only  becaiase  Congress  suspended  Section  315  for  that  election.  In  the  years 
thereafter,  candidates  not  wishing  to  debate  their  opponent,  and  particularly  incum- 
bent presidents,  successfully  blocked  further  suspensions  of  the  equal  time  require- 
ment. Section  315  does  have  some  limited  exceptions,  however,  one  of  which 
exempts  the  broadcast  of  on-the-spot  coverage  of  bona  fide  news  events.  In  1975, 
acting  In  response  to  a  request  for  a  ruling  filed  by  the  Aspen  Institute,  the  Federal 
Communications  Commission  held  that  coverage  of  a  debate  between  presidential 
candidates  constituted  on-the-spot  coverage  of  a  bona  fide  news  event  as  long  as  the 
debates  were  arranged  by  a  party  not  associated  with  the  broadcasters,  carried  live 
and  in  their  entirety,  and  reasonably  could  be  considered  newsworthy  and  not 
conducted  for  the  purpose  of  giving  political  advantage  to  either  candidate.'  This 
interpretation  of  the  exemption  was  sustained  by  the  federal  courts  and  made 
possible  the  1976  televised  debates  under  the  sponsorship  of  the  League  of  Women 

Pursuant  lo  present  law,  therefore,  debates  between  presidential  contenders  can 
be  held  in  1980  and  can  be  televised  without  "equal  time"  problems  as  long  as  Ihey 
are  conducted  by  the  League  or  some  other  oz^anization  not  connected  with  the 
broadcaster?  and  meet  the  other  requirements  of  the  Aspen  ruling.  No  legislative 
changes  are  needed,  therefore,  to  accomplish  the  recommendation  of  The  Twentieth 
Century  Fund  Task  Force  that  the  League  or  a  similar  group  conduct  future 
debates.  Without  a  change  in  present  law,  however,  the  broadcast  industry  would 
remain  restricted  in  the  types  of  other  programming  it  may  present  about  the 
election  or  the  candidates  without  incurring  impracticable  "equal  time"  obligations. 
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a  aituation  which  frustrates  the  Task  Force's  recommendation  for  more  program- 
ming of  this  type. 

Neither  S.  622  nor  S.  611  would  alter  the  present  "equal  time"  requirement.  H.R. 
3333,  however,  would  amend  present  law  by  limiting  the  apphcability  of  the  "equal 
time"  requirement  to  time  purchased  on  television  broadcast  stations  by  political 
candidal^.  Programming  presented  by  the  television  licensee  itself  or  provided  free 
to  a  candidate  would  not  be  subject  to  "equal  time".  This  change  impacts  upon  the 
recommendation  of  the  Task  Force  on  Televised  Presidential  Debates  in  at  least  two 

First,  H.R.  3333  would  give  licensees  and  networks  greater  flexibility  in  ^ireeent- 
ing  television  pri^amming  about  candidates  and  campaign  issues.  On  this  point, 
the  bill  is  consistent  with  the  Task  Force's  view  that  without  the  restraint  of  the 
impracticable  burdens  imposed  bv  "equal  time",  the  television  industry  can  and  will 
present  more  programming  to  eaucate  the  electorate.  The  Task  Force  believed  that 
the  elimination  of  this  restraint  Is  important  and  it  hoped  that  Congress  would  take 
the  action  which  this  bill  represents. 

Second,  H.R,  3333  makes  it  legally  possible  for  debates  between  presidential 
contenders  to  be  conducted  by  the  television  networks  themselves  as  in  1960.  As 
Doug  Cater  described  in  his  testimony,  the  Task  Force  rejected  this  alternative  in 
favor  of  a  citizens  group  sponsor  as  in  1976.  While  the  Task  Force  did  not  believe 
that  television  broadcasters  should  be  barred  by  law  from  conducting;  presidential 
debates,  it  was  concerned  that  competition  between  the  television  industry  and 
citizens  groups  such  as  the  League  might  make  debates  less  likely  as  a  practical 
matter.  This  was  a  particular  concern  with  respect  to  1980.  a  year  in  which  debates 
are  crucial  if  they  are  to  become  a  regular  and  expected  part  of  the  electoral 
process.  Thus,  the  Task  Force  recommended  that  if  Congress  eliminated  or  amended 
Section  315  this  year  in  a  manner  which  would  allow  the  networks  to  sponsor 
debates,  it  should  at  least  indicate,  in  its  Committee  Reports  and  in  statements 
made  on  the  floor  of  both  chambers,  that  it  preferred  that  presidential  debates  have 
a  nonbroadcaat  sponsor.  In  the  Task  Force's  view.  Congress'  failure  to  endorse 
citizens  group  sponsorship  while  at  the  same  lime  making  it  l^ally  poesible  for  the 
networks  to  conduct  debates  themselves,  could  create  confusion  at  a  crucial  point  in 
Uie  negotiation  of  debates  for  1980  and  result  in  "forum  shopping"  by  candidates.  It 
also  could  lead  to  the  television  industry's  involvement  in  dettate  decision  making  to 
an  extent  which  the  Task  Force  believed  unwise  for  the  reasons  Doug  Cater  nas 
explained. 

We  are  attaching  to  this  statement  suggested  language  for  the  Committee's  cm- 
sideration  when  it  prepares  its  Report.  The  attachment  contains  the  type  of  caution- 
ary language  which  the  Task  Force  hoped  would  be  included  in  the  neports  accom- 
panying any  proposed  elimination  or  revision  of  Section  315.  If  the  l^islation 
ultimately  reported  out  by  this  Committee  does  amend  or  eliminate  the  "equal 
time"  requirement,  we  urge  your  consideration  of  this  language  or  other  measures, 
short  of  a  legislative  prohibition,  which  will  make  clear  that  Congress  concurs  in 
the  Task  Force's  recommendation  that  future  television  debates  be  sponaored  by  a 
nonpartisan,  nonprofit  citizens  group  rather  than  by  television  broaacasten  them- 


t  USED  tP  KUHiNATION  OR  AMBNDUBNT  OT 


The  proposed  legislation  eliminates  {or  amends]  the  present  "equal  time"  requii«- 
ment.  This  change  is  intended  to  enable  radio  and  television  stations  to  present 
additional  pr^amming  concerning  candidates  and  campaign  issues  without  the 
ollen  impracticable  burden  or  providing  "equal  opportunities  '  to  all  candidates  for 
the  same  oflice  regardless  of  their  significance.  Representatives  of  the  television 
industry  have  testihed  that  substantial  additional  television  coverage  of  significant 
candidates,  including  the  presentation  of  programs  such  as  biographies  and  analyses 
of  a  candidate's  position  on  issues,  can  be  expected  to  result. 

Our  attention  also  has  been  directed,  however,  to  the  fact  that  elimination  [or 
amendment]  of  the  "equal  time"  provision  will  allow  the  television  networks  to 


'  H.R.  3333  and  S.  622  also  appear  U>  eliminate  what  ia  known  as  the  "faimeag  doctrine",  that 
portion  of  section  315  of  the  preaent  statute  which  makes  reference  to  "the  obligation  impnacd 
upon  [boadcast  licensees]  under  this  chapter  to  operate  in  the  public  interest  and  to  afford 
reasonable  opportunity  for  the  discuaaion  of  conflicting  views  on  issues  of  public  importance." 
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eonduct  televised  debates  between  prefiidential  contenders  as  they  did  in  1960  when 
"equal  time"  was  suspended.  In  1976,  the  only  other  time  del>ates  of  this  kind  took 
^|Ke,  this  function  was  performed  by  the  League  of  Women  Voters  pursuant  to  the 
rCCs  Aspen  Institute  ruling '  We  believe  it  is  far  more  appropriate  that  a  nonparti' 
■an,  nonproiit  citizen  group  such  as  the  League  conduct  debates  between  presiden- 
tial contenders.  As  concluded  in  a  recent  Report  of  The  Twentieth  Century  Fund 
Task  Force  on  Televised  Presidential  Debates: 

"Critical  choices  will  have  to  be  made  in  the  course  of  negotiating  the  debates — 
paiticularlv  on  whether  to  include  "significant"  third  candidates — which  require 
oecisionB  that  have  unassailable  public  credibility.  We  do  not  believe  such  decisions 
can  be  based  simply  on  news  Judgment,  which  is  the  guide  for  the  networks  and 
other  news-gathering  organizations.  An  organization  committed  to  voter  education 
and  representing  wide  citizen  involvement  can  provide  more  appropriate  sponsor- 
It  is  the  hope  of  the  Committee,  therefore,  that  the  television  networks  will  seek 
to  conduct  presidential  debates  themselves  only  if  no  group  such  as  the  League  steps 
forward  to  perform  this  function. 


The  American  citizenry,  according  to  all  of  the  available  evidence,  shows  discon- 
tent and  distrust  towarcl  politicians  and  political  parties.  Despite  the  extension  of 
the  franchise  to  younger  age  groups  and  previously  disenfranchised  minorities, 
there  has  been  continuing  decline  in  voter  turnout  in  both  national  and  local 
elections.  Clearly,  Americans  have  not  been  engaged  by  politics  in  the  way  that  they 
were  in  the  not4o-distant  past. 

This  Task  Force  regards  the  disappointing  trend  in  voter  turnout  as  a  challenge, 
not  a  cause  for  despair.  We  are  dedicated  to  the  proposition  that  citizens  should  go 
to  the  polls  of  their  own  volition  and  that  a  free  citizenry,  capable  of  making  an 
informed  choice,  is  the  best  assurance  of  responsive,  democratic  government. 

Our  deliberations,  which  have  focused  on  the  election  of  the  nation's  chief  execu- 
tive, have  identified  many  shortcomings  in  the  political  process,  some  of  which  may 
not  be  easily  amenable  tc  change.  In  this  Report,  however,  we  deal  solely  with  the 
role  of  television  debates  in  political  campai^ing,  and  in  particular  with  their 
importance  in  presidential  elections.  The  Task  Force  has  found  two  major  problems 
that  call  for  constructive  action. 

Firat,  there  has  been  a  revolutionary  change  in  the  ways  in  which  we  engage  in 
political  communication.  Television  has  become  the  primary  campaign  medium.  Yet, 
while  television  allows  the  candidates  to  reach  more  people  than  ever  before,  and  to 
da  BO  in  the  intimacv  of  their  homes  where  they  can  see  and  hear,  compare  and 
judge  candidates  for  leadership,  it  has  not  served  to  bring  greater  public  interest  in 
the  elections  or  to  give  the  public  a  clearer  picture  of  the  differences  among 
candidates.  The  great  promise  of  television  as  a  means  of  informing — and  involv- 
ing— potential  voters  has  not  yet  been  fulfilled. 

Second,  federal  law  and  regulations  on  broadcast  practices  have  restricted  robust 
political  debate  on  television  during  the  formal  election  campaign,  which  is  precise- 
ly the  time  it  could  be  most  beneficial.  The  requirement  of  Section  315  of  the 
Communications  Act  that  all  candidates  for  the  presidency  have  "equal  time"  on  a 
broadcast  station  if  any  candidate  appears  on  the  station  has  served  to  reduce  the 
opportunity  of  the  public  to  see  and  hear  the  most  significant  candidates.  ' 

This  Task  Force  has  examined  the  two  notable  instances  in  which  an  effort  was 
made  to  meet  these  problems — the  televised  presidential  debates  of  1960  and  1976. 
In  1960,  Congress  temporarily  suspended  Section  315  to  permit  the  events  to  be 
broadcast  by  the  television  networks  free  of  the  "equal  time  '  burden;  John  Kennedy 
and  Richard  Nixon  were  willing  to  confront  each  other  in  presidential  debates.  In 
1976,  a  Federal  Communications  Commission  (FCC)  decision,  known  as  the  Aspen 
ruling,  enabled  the  networks  to  broadcast  the  events  under  the  sponsorship  and 
control  of  the  nonprofit,  nonpartisan  League  of  Women  Voters  without  incurring 
"equal  time"  obligations;  Jimmy  Carter  and  Gerald  Ford  (as  well  as  their  vice- 
preaidential  nominees)  agreed  to  engage  in  joint  appearances. 

These  two  exceptions,  sixteen  years  apart,  established  precedent  without  provid- 
ing guarantees  for  the  future.  The  mission  of  this  Task  Force  has  been  to  make 
recommendations  about  presidential  debates  for  1980  and  beyond.  In  carrying  out 
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inrormed  electorate  if  Section  313  were  to  be  repealed,  and  each  aug^estion  for 
presidential  debates  has  been  accompanied  by  a  request  for  repeal  of  Section  315. 

The  networks  and  their  affiliates  also  all  own  television  stations  licensed  by  the 
FCC  pursuant  to  the  Communications  Act.  which  makes  operation  in  the  "pubtk; 
interest,  convenience,  and  necessity"  a  condition  of  the  renewal  of  their  licenses. 
The  FtX  long  ago  concluded  that  one  aspect  of  broadcast  service  in  the  public 
interest  is  coverage  of  political  campaigns.  Participation  in  organizing  and  present- 
ing events  such  as  presidential  detetes  provides  a  "showpiece"  for  demonstrating 
operation  in  the  public  interest. 

Furthermore,  the  networks,  like  moat  broadcasters,  are  anxious  to  be  considered 
journalists  not  only  for  legal  purposes  but  also  in  the  public  perception.  They  view 
the  debates  as  part  of  their  role  as  television  journalists  and  feel  that  involvement 
in  them  adds  to  their  statute  as  members  of  the  press. 


accept  the  League's  debate  proposal,  the  networks  attempted  to  obtain  a  congres- 
sional suspension  of  Section  315  to  enable  them  to  conduct  the  debates  themselves. 
This  infuriated  the  League,  which  already  has  spent  a  great  deal  of  its  time  and 
money  on  the  project,  and  it  successfully  appealed  to  Congress  to  protect  its  newly 
Btaked-out  turf  by  ignoring  the  network  request. 

Another  bai .    .  .■       •• 

the  networks 

judgments  that  should  be  left  to  journalists — in  this  case,  the  network  news  depail- 
ments.  During  the  1976  debates,  considerable  friction  arose  between  the  League  and 
networks  because  the  League  refused  to  allow  the  networks  to  "cut  away  during 
the  broadcasts  to  "audience  reaction  shots"  and  insisted  that  coverage  be  provided 
by  "pool"  cameras  alone,  which  meant  that  each  network  received  the  same  pic- 
tures. The  CBS  network  vehemently  opposed  this  decision  on  journalistic  principle: 

"It  is  a  long  established  and  Impoiiant  journalistic  principle  that  those  who 
arrange  an  event  cannot  jiroperly  tell  the  journalists  who  are  covering  the  event 
where  to  focus  their  attention — what  to  cover  and  what  not  to  cover.  The  managers 
of  political  conventions,  the  sponsors  of  a  press  interview,  demonstrators — almost 
everybody  involved  as  subjects  when  there  are  cameras  and  microphones  present — 
are  often  eager  to  control  just  where  the  cameras  and  microphones  are  pointed  and 
what  the  public  will  hear  and  see — and  more  important  what  they  will  not  hear  and 
see.  But  a  reporter  cannot  permit  such  a  delegation  to  outside  parties — -particularly 
to  outside  parties  who  are  managers  of,  or  major  participants  in,  the  event. 

"Once  the  audience  was  there,  it  became  part  of  the  event  and  as  a  matter  of 
journalistic  policy,  we  as  joumalista  cannot  accept  the  direction  of  those  who  put  on, 
or  participate  in,  the  event." 

NBC  demanded  "full  journalistic  rights  and  privileges"  on  the  same  grounds: 

"News  coverage  .  .  .  cannot  be  controlled,  directly  or  indirectly,  by  the  people 
who  are  being  covered,  or  by  any  intermediary.  If  the  1976  debates  are  news  events, 
they  should  be  televised  as  news,  by  news  professionals.  Otherwide  the  whole 
principle  of  independent  journalism  is  in  Jeopardy." 

The  CBS  network,  charging  that  the  League  improperly  had  allowed  the  candi- 
dates to  participate  in  the  selection  of  the  panelists  for  the  debate  programs, 
threatened  not  to  cover  the  proceedings.  The  same  network  took  the  position  that 
the  subject  of  a  news  interview  should  have  no  voice  in  the  selection  of  the  inter- 
viewer. "We  ,  .  .  will  never  play  a  game  where  the  subjects  of  interviews  can  have 
any  part  in  who's  going  to  interview  them,"  observed  a  CBS  executive,  "that's 
pretty  basic."  The  League  acknowledged  that  the  candidates  had  been  allowed  to 
suggest  panelists  but  denied  that  panelists  had  to  appear  on  the  candidates'  lists  in 
order  to  be  selected.  In  any  event,  CBS  did,  of  course,  broadcast  the  debates — "as 
journalists  we  just  couldn't  ignore  them," 

Yet  another  reason  for  giving  the  networks  responsibility  for  the  debates  is  their 
experience  and  expertise  in  television  broadcasting.  Without  television,  the  presi- 
dential debates  would  lost  much  of  their  utility  to  the  electorate.  As  1976  demon- 
strated, the  networks  will  broadcast  the  debates  even  if  another  entity  has  responsi- 
bility for  them,  but  direct  network  responsibility  may  be  more  efficient  and  would 
ensure  quality  coverage. 

There  also  are  strong  arguments  to  be  made  against  allocating  the  responsibility 
for  presidential  debates  to  the  television  networks.  First,  it  is  important  to  remem- 
ber that  a  fundamental  principle  of  journalism  is  that  those  reporting  the  news 
should  not  at  the  same  time  make  the  news.  But  the  organization  of  the  joint 
appearance  of  candidates  for  the  presidency  itself  makes  news,  just  as  the  poeition 
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taken  tqr  the  candidates  during  the  course  of  their  appearance  does.  CBS  anchorman 
•nd  commentator  Walter  Cronkite  made  this  point  recently,  when  his  televised 
interviewB  ¥ath  Egyptian  and  Israeli  leaders  were  said  to  have  made  news  by 
ftlrtbering  the  cause  of  peace  in  the  Middle  East: 

"It  ia  not  our  job  to  practice  diplomacy.  .  .  .  This  was  purely  a  journalistic 
•ffbrt.  ■  ■  ■  We  were  indulging  only  in  journalistic  enterprise.  And  it's  got  to  stay 
that  way.  If  we  became  a  part  of  the  story  we  have  lost  part  of  our  credibility.  ' 

Thus,  it  ia  argued  that  a  network  that  encourages  candidates  to  debate,  negotiates 
with  the  csndicutes  the  conditions  of  a  debate,  including  the  topics  to  be  discussed 
and  the  panelists,  if  any,  to  appear  and  even  the  participation  of  third-party  or 
independent  candidates,  is  making  the  news  as  much  as  reporting  it.  possibly 
GDmpnnninng  the  reporting  of  the  negotiations  or  the  event  itself  and  threatening 
the  netiroric't  credibility  as  a  news  organization. 

ff  respmisibility  for  presidential  debates  does  not  rest  well  with  a  network  when  it 
ii  fiinctioiiing  as  a  news  organization,  certainly  it  would  rest  less  well  with  the 
Mtwork's  other  major  function — entertainment.  Television  already  is  frequently 
accused,  sometimes  with  reason,  of  emphasizing  entertainment  values  over  informa- 
tion values  when  dealing  with  politics  and  government.  Making  presidential  debat«s 
■  "TV  special"  could  trivialize  the  sessions  and  lessen  their  credibility. 

Another  ailment  against  allocating  the  responsibility  for  continuation  of  presi- 
dential debates  to  the  networks  is  that  little  public  control  could  be  exerted  over 
their  performance  of  this  role.  Although  the  networks  have  for  years  attempted  to 
onanize  presidential  debates,  that  does  not  guarantee  the  continuation  of  these 
snorts;  indeed,  circumstances  may  arise — lack  of  public  interest  in  an  election  that 
appean  one-sided,  disputes  among  the  networks  over  details  of  coverage,  or  fear  of 
auenating  an  incumbent  president  or  a  candidate— which  would  lead  them  to  aban- 
Aoa  the  project.  Similarly,  the  networks  probably  are  less  likely  than  an  organiza- 
tion such  as  the  League  of  Women  Voters,  for  example,  to  pursue  a  debate  between 
presideatial  candidates  other  than  the  two  major  party  candidates.  Without  both 
mqior  candidates,  the  networks  could  conclude  that  the  event  was  not  "newswor- 
thjr'  enough — and  the  audiences  probably  too  small— to  warrant  broadcast  time. 

Although  the  networks  do  have  an  obligation  under  existing  law  and  FCC  policy 
to  cover  the  candidates  and  the  campaign,  this  obligation  never  has  been  interpret- 
ed as  compelling  the  broadcast  of  particular  programs,  and  certainly  not  the  organ!- 
i^on  of  an  event  for  broadcast.  An  attempt  to  require  the  networks  lo  sponsor 
presidential  debates  would  raise  difficult  issues  of  constitutionality. 

Yet  another  reason  for  avoiding  network  responsibility  for  debates  is  that  the 
broadcast  networks  long  have  been  charged  with  having  too  much  control  of  mass 
media.  Their  ownership  of  stations  and  relationship  with  afTiliates  have  created 
fears  in  some  quarters  that  the  nation's  access  to  news  and  information  is  overly 
dependent  on  a  few,  powerful  decisionmakers.  Adding  responsibility  for  presidential 
dMates  would  be  likely  to  intensify  these  fears  because  it  would  extend  network 
"control"  to  an  important  part  of  the  political  and  electoral  process. 

Any  network  involvement  in  presidential  debates  beyond  the  operation  of  televi- 
sion cameras  and  transmission  equipment  would  require  repeal  or  suspension  of 
Section  315.  As  already  noted,  under  the  FCC's  Aspen  interpretation,  a  presidential 
debate  is  exempt  from  the  "equal  time"  requirement  as  "on-the-spot  coverage  of 
bona  fide  news  events"  only  if  the  debate  is  organized  by  an  entity  not  associated 
with  the  broadcaster.  The  rationale  for  this  limitation  is  that  if  "bona  fide  news 
events"  include  events  staged  by  broadcasters,  everything  broadcasters  choose  to 
stage  would  then  be  "news  events."  allowing  the  networks  to  "stage"  events  when 
they  would  benefit  a  particular  candidate,  thus  creating  a  large  loophole  in  a  law 
intended  to  prohibit  use  of  the  broadcast  media  to  favor  one  candidate  over  another. 

Section  315  was  circumvented  In  1976  by  the  role  of  the  League  of  Women  Voters 
as  the  nonaffiliated  entity  responsible  for  and  in  control  of  the  debates.  The  League 
held  the  debates  for  the  audience  in  attendance  at  the  halls  rented  by  the  League. 
and  the  networks  were  allowed  to  cover  the  affairs  as  they  would  any  other  news 
event.  While  this  was  consistent  with  the  FCC's  Aspen  decision,  it  was  in  many 
ways  artificial  or,  as  Broadcasting  magazine  labeled  it.  a  "contrivance."  Although 
the  League  and  everyone  else  knew  the  debates  were  being  organized  for  broadcast- 
ing purposes,  the  League  had  to  avoid  contact  with  the  broadcasters  during  the 
planning  stages  and  to  treat  television  coverage  as  a  sidelight  to  the  affair.  This 
anomaly  was  evident  in  the  League's  instructions  to  debate  panelists:  They  were  to 
refer  to  the  proceedings  as  an  "event."  not  as  "broadcasts,  programs,  or  shows";  at 
the  same  time,  the  League  prepared  a  minute-by-minute  schedule  for  the  events  to 
ensure  that  their  timing  gave  the  networks  the  time  they  wanted  to  provide  com- 
mentary before  resuming  regular  programming. 
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The  artificiality  of  divorcing  the  broadcasters  from  the  debates  was  made  even 
more  evident  when  the  audio  equipment  failed  during  the  first  debate.  With  only  a 
few  minutes  of  scheduled  debate  remaining,  the  sound  equipment  supplied  by  the 
networks  went  dead,  which  meant  that  television  viewen  could  hear  nothing.  The 
debate,  supposedly  held  for  the  audience  present  in  the  hall,  immediately  stopped 
and  remained  stopped  until  the  trouble  could  be  located  and  repaired  some  26 
minutes  later.  The  strange  scene  was  described  by  Elizabeth  Drew: 

"And  then,  as  Carter  is  giving  his  rebuttal  .  ,  ,  word  comes  that,  unbelievably, 
the  audio  has  gone  off,  and  the  two  candidates  for  the  Presidency  stand  there 
silently  white  we  wait  for  it  to  go  back  on,  ,  .  .  The  President,  having  been  pro- 
grammed to  stand  during  the  entire  debate  and  now  faced  with  this  unforeseeable 
situation,  remains  standing.  Carter,  who,  following  the  President's  lead,  had  stood 
throughout  the  debate,  at  last  elects  to  sit.  .  .  .  Assured  that  the  cameras  are  not 
on  them,  the  two  men  glance  at  each  other  and  then  wipe  their  faces.  Apart  from 
that,  they  do  not  acknowledge  each  other's  presence;  Carter,  from  time  to  time, 
manages  a  wan  smile.  .  .  .  The  President  and  the  would-be  President  are  like 
prisoners  behind  their  lecterns. 

"Finally  .  .  ,  the  sound  comes  back  on.  Carter,  as  if  he  were  a  wound-up  doll, 
simply  resumes  where  he  left  of.  .  .  ." 

Marshall  McLuhan  remarked  more  colorfully  that  the  proceedings  reminded  him 
of  "two  men  waiting  for  their  trousers  to  be  pressed."  Tne  League  claimed  that  it 
had  tried  to  continue  the  debate  in  spite  of  the  loss  of  television  sound  but  that  the 
hall's  sound  system  had  been  tied  in  with  the  broadcast  sound;  in  subsequent 
debates,  a  separate  sound  system  was  available. 

The  loss  of  sound  in  the  first  debate  led  Lionel  Van  Deerlin,  the  Chairman  of  the 
House  Subcommittee  on  Communications,  to  state  that  the  event  had  "made  a 
mockery"  of  the  FCC  interpretation  of  Section  315.  "The  networks  knew  what  they 
were  talking  about  in  the  first  place,"  he  said,  "as  long  as  candidates  are  going  to  be 
hermetically  sealed  anyway,  they  should  have  been  where  they  belong  in  the  first 
place — in  a  studio."  Even  the  League's  project  director,  James  Karayn,  remarked 
that  the  whole  matter  was  similar  to  "going  to  the  ball  park  through  the  opening  in 
the  fence,  rather  than  through  the  door."  Eugene  McCarthy,  the  independent  candi- 
date who  was  challenging  the  PCC's  interpretation  of  Section  315,  argued  that 
stopping  the  first  debate  when  the  television  broadcast  was  interrupted  proved  his 
claim  that  the  debates  were  controlled  by  the  networks  and  were  not  a  txina  fide 
news  event."  The  FCC  rejected  this  argument,  observing  that  the  League,  not  the 
networks,  had  made  the  decision  to  stop  the  debate  when  the  interruption  occurred. 

A  debate  oi^anized  by  the  networks  would  require,  under  present  law  and  FCC 
regulations,  that  the  networks  provide  "equal  opportunities"  nationwide  to  all 
minor  party  and  independent  candidates  who  had  qualified  for  a  place  on  the 
presidential  ballot  (or  who  made  substantial  showing  of  being  a  write-m  candidate) 
in  ten  or  more  states.  Even  candidates  on  the  ballot  in  oniy  a  single  state  would 
have  to  be  accorded  "equal  opportunities"  by  broadcast  stations  serving  the  state.  In 
1960,  for  example,  were  it  not  for  the  suspension  of  Section  315,  many  hours  of 
broadcast  time  would  have  been  made  available  to  some  or  all  of  the  more  than 
fifteen  other  candidates,  including  the  American  Beat  Consensus  candidate,  the  Tax 
Cut  party  candidate,  and  Homer  Tomlison,  self-proclaimed  "King  of  the  World." 

Section  315  could,  of  course,  be  amended  by  Congress  to  exempt  debates,  including 
those  organized  by  the  networks,  from  the  "equal  time"  requirement.  Alternatively. 
Congress  might  choose  to  repeal  the  provision  entirely,  as  broadcasters  have  re- 
quested for  years,  or  at  least  suspend  it  for  presidential  elections  as  was  done  in 
1960.  Other  possibilities  would  include  a  revision  of  the  section  to  make  sure  that 
only  truly  significant  candidates  became  entitled  to  "equal  time"  or  any  time  as  a 
result  of  the  broadcast  of  a  debate  between  other  significant  candidates.  The  would, 
of  course,  require  the  development  of  criteria  to  distinguish  the  significant  candi- 
date from  those  who  have  no  important  role  in  the  election  (see  Chapter  VII), 

Because  presidential  debates  are  a  political  event  and  are  part  of  the  electoral 
process,  responsibility  for  them  might  be  given  to  the  political  parties — the  Republi- 
can and  Democratic  National  Committees.  The  parties  already  are  responsible  for 
the  development  of  platforms  setting  out  the  policies  of  their  candidates;  by  provid- 
ing advice,  personnel,  and  funds,  the  national  parties  alreadv  attempt  to  facilitate 
the  presentation  of  the  candidates  to  the  public.  Responsibility  for  the  debates 
would  not  be  inconsistent,  therefore,  with  the  parties'  present  role.  Looking  to  the 
political  parties  to  provide  the  impetus  for  an  organization  of  debates  might  be  a 
means  of  revitalizing  the  party  function.  Recent  years  have  witnessed  a  decline  in 
the  role  of  the  parties,  a  decline  caused  at  least  in  part  by  television  taking  the 
place  of  the  local  party  worker  in  familiarizing  the  voter  with  the  party's  candidate. 
This  decline  has  diminished  the  importance  of  the  platform  in  elections,  lessened 
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opportunities  for  citizen  participation  in  the  electoral  procesa,  and  threatened  the 
political  balances  that  have  allowed  Congr^a  to  l^islate  with  any  semblance  of 
coherence.  Responsibility  for  televised  presidential  debates  would  give  the  parties  a 
new  long-term  function  integral  to  the  new  medium  of  politics. 

The  parties'  interest  in  the  debates,  however,  may  be  based  on  the  degree  to 
which  they  believe  a  debate  would  improve  the  chances  of  their  own  candidate.  The 

Krties  are  "win-lose"  oriented  and  not  necessarily  interested  in  improving  public 
owledge—unless  doing  so  will  help  their  candidate  win.  Without  a  legal  require- 
ment that  a  candidate  participate  win.  Without  a  legal  requsirement  that  a  candi- 
date participate  in  debates  (see  Chapter  VI),  party-organized  debates  will  take  place 
only  when  both  candidates  are  readily  willing  to  debate,  and  that  has  happened 
only  twice  in  the  more  than  a  quarter  of  a  century  since  television  emergen  as  a 
political  medium. 

Moreover,  while  it  is  true  that  candidates  had  a  mtyor  role  in  choosing  debate 
fonnats  and  issues  in  1960  and  1976.  the  networks  and  the  League  of  Women 
Voters,  respectively,  did  at  least  have  some  effect  on  format  decisions  in  those  years. 
If  the  debates  were  controlled  by  the  parties,  the  candidates  would  have  a  free  hand 
in  determining  the  format  and  issues,  and  their  decisions  on  these  matters  are 
likely  to  be  motivated  largely  by  what  they  think  would  be  beat  for  their  candidacy 
rather  than  what  information  would  be  most  helpful  to  the  public  in  making  an 
informed  decision. 

A  third  possibility  for  the  allocation  of  responsibility  for  the  debates  is  public 
service  or  educational  organizations,  most  obviouslv  the  League  of  Women  Voters, 
which  now  has  the  experience  of  1976  to  add  to  a  long  and  unique  history  of  voter 
education  activities.  The  encouragement  and  organization  of  presidential  debates  in 
the  future  is  likely  to  be  of  interest  not  only  to  the  League  but  also  to  journalism 
fraternities,  policy  research  institutions,  and  scholarly  associations.  Many  of  these 
groups  also  could  satisfy  the  FXK's  requirement  that  the  debates,  to  be  free  of  the 
equal  time"  obligation  when  broadcast,  be  organized  by  an  entity  not  associated 
witn  the  broadcasters. 

Placing  responsibililty  for  the  debates  with  a  public  service  or  educational  organi- 
zation has  the  advantage  of  giving  the  assignment  to  a  group  that  is  already  in  a 
£}d  position  to  deal  with  the  sometimes  conflicting  demands  of  and  among  candi- 
tes  and  broadcasters,  thus  lessening  the  possibility  that  disagreements  would 
interfere  with  the  attainment  of  debate  goals.  The  nan  partisanship  of  the  proper 
organization  would  help  ensure  the  absence  of  bias  and  enhance  the  credibility  of 
the  events.  The  proper  group  also  can  add  prestige  to  the  events,  as  the  League  did 
in  1976.  A  service  or  educational  organization,  free  of  the  economic  pressures  that 
affect  the  networks  and  of  the  political  pressures  affecting  the  parties,  would  be  in 
the  best  position  to  speak  for  the  public's  interest  in  the  debates. 

Although  relations  between  the  League  of  Women  voters  and  the  networks  often 
seem  strained  during  the  planning  for  the  1976  debates,  even  the  network  repre- 
sentative most  upset  at  the  League  during  those  sessions,  Richard  Salant  of  C^ 
News,  later  acknowledged  that  the  League  did  substantially  as  well  as  the  networks 
themselves  could  have  done: 

"In  respect  of  format  or  other  basic  arrangements,  I  am  not  at  all  sure  that  we — 
the  network  news  organizations — could  have  done  significantly  better  than  the 
League.  Perhaps  we  might  have  been  a  little  more  sophisticated.  Perhaps  we  would 
have  bargained  a  little  harder.  Perhaps  the  set  would  have  looked  a  little  less  like 
the  village  thermometer  showing  how  well  the  local  United  Fund  drive  was  doing. 
Perhaps  we  would  not  have  given  in  to  some  of  the  candidates'  demands  so  quickly 
because  at  least  in  some  respects  the  networks  might  have  had  a  little  more  clout 
(even  that  is  arguable  since  it  may  well  be  that  Presidential  candidates  might  find  it 
more  diflicult  to  disagree  with,  and  pull  out  of  an  event  under  the  auspicies  of,  so 
prestigious,  unassailable  and  formidable  a  public  service  organization  as  the  League 
of  Women  Voters  than  one  under  the  auspices  of  the  mean,  male-dominated,  big  old 
networks). 

"But,  I  find  nothing  wrong  with  the  mere  fact  of  having  such  events  under  the 
auspices  of  a  responsible  outside  organization,  nor  do  the  networks  have  any  God- 
given  right  to  be  the  only  ones  to  arrange  such  events," 

Moreover,  placing  responsibility  for  debates  with  a  public  service  or  educational 
organization  could  allow  interested  citizens  groups  to  take  part  in  the  debates  and 
in  this  way  to  be  active  in  the  electoral  process.  The  League  of  Women  Voters,  for 
example,  has  almost  150,CMX)  active  members  in  almost  1.400  state  and  local  leagues 
throughout  the  country.  The  debates  need  not  even  be  the  responsibility  of  a  single 
public  service  or  educational  organization;  they  could  be  the  Joint  undertaking  of  a 
variety  of  groups,  perhaps  with  disparate  backgrounds  or  memberships.  The  groups, 
could  form  a  steering  committee  or  council  to  organize  the  debates  under  the 
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sponsors'  direction.  Placing  the  responsibility  for  debates  in 
groups,  therefore,  could  give  the  broad  public  a  greater  role  ii 
public  responsibility. 

The  arsumenls  against  giving  control  of  the  debates  to  public  service  groups 
include  the  issue  of  journalistic  control  referred  to  earlier — the  position  of  the 
networks  that  control  of  the  coverage  of  "news  events"  should  rest  with  the  media. 
In  addition,  like  the  networks,  public  service  groups  would  not  be  readily  subject  to 
any  form  of  compulsion,  and  if  no  organization  stepped  forward  voluntarily,  or  if 
the  organization  performed  badly,  the  debates  might  not  be  held  or  mi^ht  be  held  in 
such  a  way  as  to  be  less  useful.  The  participation  of  private  organizations  also  may 
raise  more  difficult  problems  with  respect  to  Tinancing  the  debates  {see  Chapter  V). 

The  final  possibihU  for  assigning  responsibility  for  the  debates  is  the  federal 
government,  James  Karayn  has  suggested,  for  example,  the  establishment  of  ■ 
National  Debate  Commission,  whose  commissioners  would  be  selected  from  civic  and 
political  groups,  the  broadcast  indust it.  business,  unions,  and  persons  familiar  with 
the  issues  likely  to  arise  in  a  debate.  The  commission  would  establish  the  schedule 
and  format  for  debates,  provide  guidelines  for  candidates  and  broadcasters,  and 
attempt  to  kindle  public  interest. 

A  Washington  Star  editorial  shortly  after  the  1976  debates  si^geeted  that  "per- 


presidential  primaries  and  elections.  The  FEC  is  composed  of  the  Secretary  <k  the 
Senate  and  the  Clerk  of  the  House  (ex  officio  without  the  right  to  vote)  and  six 
members  appointed  by  the  president  and  confirmed  by  the  Senate. 

The  argument  in  favor  of  this  proposal  is  that  a  government  entity  would  assure 
permanence  since,  preBUmably,  the  entity  would  have  an  obligation  under  law  to 
perform  its  responsibilities  and  could  not  pursue  debates  only  in  those  years  when  it 
had  some  political  motivation  to  do  so.  On  the  other  hand,  debates  organized  by  a 
Federal  Debate  Commission  or  the  FEC  could  lead  to  even  more  friction  between 
the  broadcast  press  and  the  debate  oi^nizer  than  occurred  in  1976.  As  long  as  all 
candidates  are  not  included  in  debate  projects,  moreover,  government  participation 
will  raise  constitutional  issues  that,  although  probably  not  sufficient  to  prevent  the 
effectuation  of  such  a  plan,  are  significant  enough  to  surround  it  with  lengthy 
litigation  (see  Chapter  V).  And  as  Associated  Press  correspondent  Walter  Meare  has 
commented: 

"No  doubt,  government  could  stage  •  '  '  the  debates  directly  '  '  '  .  But  the 
greater  the  government  role,  the  more  the  process  becomes  subject  to  the  interests 
of  the  party  m  power,  in  Congress  and  the  White  House." 

Statement  of  Peggy  Charrbn,  President,  Action  for  Children's  Television 

Action  for  Children's  Television  (ACT)  is  a  non-profit  corporation,  organized  under 
the  laws  of  the  l^mmonwealth  of  Massachusetts,  for  the  purpoee  of  improving 
children's  television  programming  and  eliminating  commeroal  abuses  therefrom. 
Founded  in  1968  by  four  concerned  parents  ACT  today  has  over  13,000  dues  paying 
members  in  all  50  States,  as  welt  as  the  support  of  numerous  national  organizations 
concerned  with  the  health,  education  and  welfare  of  American  children. 

It  is  surely  unnecessary  to  recite  before  this  subcommittee  the  appalling  statistics 
on  children's  television  watching  and  the  virtually  unanimous  expert  opinion  about 
the  overwhelming  impression  television  has  on  the  mind  of  the  child.  Very  few 
people  could  possibly  doubt  that  today  television  plays  a  major  role  in  the  education 
and  development  of  American  children  and  youth.  Exactly  how  the  television  expe- 
rience can  best  nurture,  rather  than  desensitize,  children  will  prc^ably  continue  to 
be  debated  among  parents,  educators  and  the  industry  as  long  as  children's  televi- 
sion exists.  We  agree  that  this  is  the  appropriate  forum  for  such  debate.  We  believe 
that  the  specifics  of  programming  decisions  are  rightfully  left  to  private  parties  and 
that  the  government  is  not  permitted  under  the  first  amendment  to  interfere  in  this 


ACT  is  surprised  to  find,  however,  that  not  all  people  seem  to  agree  that  televi- 
sion should  be  required  by  the  government  to  serve  the  child  audience  in  any  way 
at  alt.  We  had  thought  it  self-evident  that  all  adults  owe  a  duty  of  care  and 
importance  to  the  children  of  today,  for  it  is  they  who  will  shape  the  America  of 
tomorrow.  We  have  always  felt  that  this  duty  is  most  appropriately  imposed  on 
broadcasters,  who,  after  alt,  are  entrusted  the  use  of  a  valuable  public  resource,  via 
the  imposition  of  a  public  interest  standard  on  Uie  provision  of  broadcast  services. 
As  a  significant  portion  of  the  public,  children  are  clearly  included  in  this  mandate 
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and  tbui  may  be  expected  to  be  served  accordingly  by  broadcasters.  We  applaud  the 
fact  that  S.  611  does  not  excise  the  public  interest  standard  from  §301,  its  broad- 
casting provisions.  We  are  dismaywi,  however,  that  S.  622  discards  the  public 
interest  standard,  because  we  feel  this  will  result  in  neglect  of  the  child  audience  by 
iKxiadcasters. 

We  believe  that  the  current  obligation  of  the  Federal  Communications  Commis- 
noD  to  regulate  in  the  interest  of  the  public  is  a  meanin^ul  standard.  It^  absence 
&om  S.  622  will  inevitebly  be  detrimentel  to  the  public  in  ^neral  and  the  child 
audience  in  particular.  Ine  public  interest  steiKUird  is  neither  a  harsh  nor  a 
particularty  demanding  mistress.  Often,  it  merely  serves  to  remind  broadcasters 
that  it  is  audiences,  and  not  advertisers,  te  whom  they  owe  their  primary  obligation. 
It  additionaily,  and  perhaps  more  importantly,  provides  the  public  with  a  means  of 
msuring  that  their  airwaves  are  in  fact  used  to  serve  their  interests  and  needs. 
Children  and  young  adolescents,  who  have  the  least  buying  power  of  all  segments  of 
society,  are  likely  te  be  ignored  by  the  broadcast  media,  absent  a  specific  legislative 
mandate  that  all  elements  of  the  public  are  to  be  served  by  broadcasters, 

ACT  vigorously  opposes  §  333(a)(4l  of  S.  622,  which  would  prohibit  restriction  of 
broadcast  advertising  by  federal  regulatery  agencies.  It  has  long  been  our  position 
that  television  advertising  exploits  the  special  vulnerabilities  of  children  and  should 
be  restricted  by  the  Federal  Trade  Commission  as  inherently  deceptive  and  unfair, 
under  present  l^al  doctrine.  Changing  the  law  so  that  such  restriction  is  impermis- 
sible will  in  no  way  eliminate  the  demonstrable  ill  effects  of  television  advertising 
on  children.  S.  622  does  a  significant  disservice  tt>  the  child  audience  by  fettering 
the  efforts  of  federal  r^ulatory  agencies  to  correct  deceptive  and  unfair  advertising 
of  any  products  directed  te  children.  It  is  in  the  best  interest  of  American  children 
that  S.  622(bX4)  be  stricken  from  legislation,  and  ACT  urges  this  subcommittee  to  do 
so. 

ACT  does  not  condemn  all  aspects  of  the  legislation  before  the  subcommittee.  We 
note  that  both  proposed  bills  limit  the  television  license  term  to  a  maximum  of  five 
years.  We  believe  that  defmite  license  terms  with  renewal  based  on  past  perform- 
ance are  an  important  method  of  ensuring  adequate  broadcast  service  to  the  com- 
munity. In  this  connection,  we  also  believe  that  ascertainment  of  the  needs  and 
interests  of  groups  within  the  community,  especially  repreeentetives  of  children  and 
young  adolescents,  can  play  an  important  role  in  focusing  broadcasters  on  those 
areas  in  which  locally  originated  and  other  programming  will  be  most  appreciated. 
We  therefore  believe  it  is  essential  that  ascertainment  be  retained  as  a  component 
□f  the  license  grantii^  and  renewal  processes,  as  both  S.  611  and  S.  622  seem  to  do. 
We  believe  that  comparative  hearings  may  contribute  te  provision  of  superior 
service  in  television  license  renewal  proceedings,  and  we  urge  that  S.  622  be  amend- 
ed to  permit  comparative  hearings   for   broadcast   license   issuance  and  renewal. 

With  respect  to  license  fees,  we  support  §  101  of  S.  622,  which  would  provide  for 
fees  based  on  the  cost  of  r^ulation.  We  further  support  §  106  of  S.  6!1.  which  would 
Imse  fees  on  the  value  of  the  license  to  the  licensee  beyond  that  value  which  it  has 
for  the  general  public,  provided  that  payment  of  such  fees  not  be  permitted  te  serve 
aa  justification  of  relaxation  of  service  to  the  public. 

Most  importantly,  ACT  urges  that  a  public  interest  standard  be  retained  in 
whatever  communications  act  this  subcommittee  ultimately  endorses.  Representing 
the  tens  of  millions  of  youngsters  who  spend  so  much  of  their  young  lives  watohing 
and  absorbing  so  many  messages  from  television,  we  submit  that  it  is  only  by  virtue 
of  such  a  mandate  that  broadcasters  will  focus  on  the  needs  and  interests  of 
children  and  youth.  Inadequate  service  te  this  young  audience  will  inevitebly  result 
in  a  less  informed  and  capable  adult  citizenry  of  tomorrow. 


Mr,  Chairman  and  members  of  the  subcommittee,  my  name  is  John  P.  Cleary, 
Director  of  the  New  Jersey  Office  of  Cable  Television,  Board  of  Public  Utilities, 
which  is  the  regulatory  agency  responsible  for  cable  television  franchising  and  for 
the  regulation  of  cable  television  generally  witliin  the  Stete,  I  am  also  Chairman  of 
the  Conference  of  Stote  Cable  Agencies,  which  is  an  association  of  State  agencies 
which  reflate  cable  television.  It  is  in  my  capacity  as  Director  that  I  make  the 
statement  herein. 

New  Jersey  shares  the  near  consensus  opinion  that  the  technological  advance- 
ments within  the  communications  industry  during  the  last  forty-five  years  mandate 
the  revision  of  the  Communications  Act  of  1934,  The  Stete  commends  the  Subcom- 
mittee on  Communications  in  drafting  this  vital  l^islation. 
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inforined  electorate  tf  Section  315  were  to  be  repealed,  and  each  sumestion  for 
presidential  debates  has  been  accompanied  by  a  request  for  repeal  of  Section  315. 

The  networks  and  their  afTiHates  also  all  own  television  stations  licensed  by  the 
FXX^  pursuant  to  the  Communications  Act,  which  makes  operation  in  the  "public 
interest,  convenience,  and  necessity"  a  condition  of  the  renewal  of  their  licenses. 
The  FtX  long  ago  concluded  that  one  aspect  of  broadcast  service  in  the  public 
interest  is  coverage  of  political  campaigns.  Participation  in  organizing  and  present- 
ing events  such  as  presidential  derates  provides  a  "showpiece"  for  demonstrating 
operation  in  the  public  interest. 

Furthermore,  the  networks,  like  moat  broadcasters,  are  anxious  to  be  considered 
journatists  not  only  for  l^al  purposes  but  also  in  the  public  perception.  They  view 
the  debates  as  part  of  their  role  as  television  journalists  and  feel  that  involvement 
in  them  adds  to  their  statute  as  members  of  the  press. 

These  motivations  and  the  networks'  apparent  eagerness  to  present  debates  are  a 
basis  for  giving  the  networks  responsibility  for  future  televised  debates.  In  1976,  in 
fatt,  the  networks  attempted  to  wrest  responsibility  for  the  debates  from  the  League 
of  Women  Voters.  As  soon  as  it  appeared  that  both  candidates  were  willing  to 
accept  the  League's  debate  proposal,  the  networks  attempted  to  obtain  a  coneres- 
sional  suspension  of  Section  315  to  enable  them  to  conduct  the  debates  themselves. 
■This  infuriated  the  League,  which  already  has  spent  a  great  deal  of  its  time  and 
money  on  the  project,  and  it  successfully  appealed  to  Congress  to  protect  its  newly 
staked-out  turf  by  ignoring  the  network  request. 

Another  basis  that  has  been  suggested  for  allocating  responsibility  for  debates  to 
the  networks  is  that  conveying  information  about  candidates  involves  journalistic 
judgments  that  should  be  left  to  journalists — in  this  case,  the  network  news  depart- 
ments. During  the  1976  debates,  considerable  friction  arose  between  the  League  and 
networks  because  the  League  refused  to  allow  the  networks  to  "cut  away'  during 
the  broadcasts  to  "audience  reaction  shots"  and  insisted  that  coverage  be  provided 
by  "pool"  cameras  alone,  which  meant  that  each  network  received  the  same  pic- 
tures. The  CBS  network  vehemently  opposed  this  decision  on  journalistic  principle; 

"It  is  a  long  established  and  important  journalistic  principle  that  those  who 
arrange  an  event  cannot  properly  tell  the  journalists  who  are  covering  the  event 
where  to  focus  their  attention— what  to  cover  and  what  not  to  cover.  The  managers 
of  political  conventions,  the  sponsors  of  a  press  interview,  demonstrators— almost 
everybody  involved  as  subjects  when  there  are  cameras  and  microphones  present — 
are  often  eager  to  control  just  where  the  cameras  and  microphones  are  pointed  and 
what  the  public  wilt  hear  and  see — and  more  important  what  they  will  not  hear  and 
see.  But  a  reporter  cannot  permit  such  a  delegation  to  outside  parties^particulariy 
to  outside  parties  who  are  managers  of,  or  major  participants  in,  the  event. 

"Once  the  audience  was  there,  it  became  pari  of  the  event  and  as  a  matter  of 
journalistic  policy,  we  as  journalists  cannot  accept  the  direction  of  those  who  put  on, 
or  participate  in,  the  event." 

NBC  demanded   "full  journalistic  rights  and  privileges"  on  the  same  grounds: 

"News  coverage  .  .  .  cannot  be  controlled,  directly  or  indirectly,  by  the  people 
who  are  being  covered,  or  by  any  intermediary.  If  the  1976  debates  are  news  events, 
they  should  be  televised  as  news,  by  news  professionals.  Otherwide  the  whole 
principle  of  independent  journalism  is  m  jeopardy," 

The  CBS  network,  charging  that  the  League  improperly  had  allowed  the  candi- 
dates to  participate  in  the  selection  of  the  panelists  for  the  debate  programs, 
threatened  not  to  cover  the  proceedings.  The  same  network  took  the  position  that 
the  subject  of  a  news  interview  should  have  no  voice  in  the  selection  of  the  inter- 
viewer. "We  .  .  .  will  never  play  a  game  where  the  subjects  of  interviews  can  have 
any  part  in  who's  going  to  interview  them,"  observed  a  CBS  executive,  "that's 
pretty  basic,"  The  League  acknowledged  that  the  candidates  had  been  alloived  to 
suggest  panelists  but  denied  that  panelists  had  to  appear  on  the  candidates'  lists  in 
order  to  be  selected.  In  any  event,  CBS  did,  of  course,  broadcast  the  debates — "as 
journatists  we  just  couldn't  ignore  them." 

Yet  another  reason  for  giving  the  networks  responsibility  for  the  debates  is  their 
experience  and  expertise  in  television  broadcasting.  Without  television,  the  presi- 
dential debates  would  lost  much  of  their  utility  to  the  electorate.  As  1976  demon- 
strated, the  networks  will  broadcast  the  debates  even  if  another  entity  has  responsi- 
bility for  them,  but  direct  network  responsibility  may  be  more  e^cient  and  would 
ensure  quality  coverage. 

There  also  are  strong  arguments  to  be  made  against  allocating  the  responsibility 
for  presidential  debates  to  the  television  networks.  First,  it  is  important  to  remem- 
ber that  a  fundamental  principle  of  journalism  is  that  those  reporting  the  news 
should  not  at  the  same  time  make  the  news.  But  the  organization  of  the  .joint 
appearance  of  candidates  for  the  presidency  itself  makes  news,  just  as  the  poeitioti 
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taken  by  the  candidates  during  the  course  of  their  appearance  does.  CBS  anchorman 
and  commentator  Walter  Cronkite  made  this  point  recently,  when  his  televised 
interviews  with  Egyptian  and  Israeli  leaders  were  said  to  have  made  news  by 
ftirthering  the  cause  of  peace  in  the  Middle  East; 

"It  is  not  our  job  to  practice  diplomacy.  .  .  .  This  was  purely  a  journaiiBtic 
efTort  .  .  .  We  were  indulging  only  in  journalistic  enterprise.  And  it's  got  to  stay 
that  way.  If  we  became  a  part  of  the  story  we  have  lost  part  of  our  credibility." 

Thus,  it  is  argued  that  a  network  that  encourages  candidates  to  debate,  negotiates 
with  the  candidates  the  conditions  of  a  debate,  including  the  topics  to  be  discussed 
and  the  panelists,  if  any,  to  appear  and  even  the  participation  of  third-party  or 
independent  candidates,  is  making  the  news  as  much  as  reporting  it,  possibly 
compromising  the  reporting  of  the  negotiations  or  the  event  itself  and  threatening 
the  network's  credibility  as  a  news  organization. 

If  responsibility  for  presidential  debstcs  does  not  rest  well  with  a  network  when  it 
is  functioning  as  a  news  organization,  certainly  it  would  rest  less  well  with  the 
network's  other  major  function— entertainment.  Television  already  is  frequently 
accused,  sometimes  with  reason,  of  emphasizing  entertainment  values  over  informa- 
tion values  when  dealing  with  politics  and  government.  Making  presidential  debates 
a  "TV  special"  could  trivialize  the  sessions  and  lessen  their  credibility. 

Another  argument  against  allocating  the  responsibility  for  continuation  of  presi- 
dential debates  to  the  networks  is  that  little  public  control  could  be  exerted  over 
their  performance  of  this  role.  Although  the  networks  have  for  years  attempted  to 
(H^anize  presidential  debates,  that  does  not  guarantee  the  continuation  of  these 
efforts;  indeed,  circumstances  may  arise — lack  of  public  interest  in  an  election  that 
appears  one-sided,  disputes  among  the  networks  over  details  of  coverage,  or  fear  of 
alienating  an  incumbent  president  or  a  candidate— which  would  lead  them  to  aban- 
don the  project.  Similarly,  the  networlu  probably  are  less  likely  than  an  organiza- 
tion such  as  the  League  of  Women  Voters,  for  example,  to  pursue  a  debate  between 
presidential  candidates  other  than  the  two  major  party  candidates.  Without  both 
major  candidates,  the  networks  could  conclude  that  the  event  was  not  "newswor- 
thy" enough — and  the  audiences  probably  too  smalt— to  warrant  broadcast  time. 

Although  the  networks  do  have  an  obligation  under  existing  law  and  FCC  policy 
to  cover  the  candidates  and  the  campaign,  this  obligation  never  has  been  interpret- 
ed as  compelling  the  broadcast  of  particular  programs,  and  certainly  not  the  organi- 
zation of  an  event  for  broadcast.  An  attempt  to  require  the  networks  to  sponsor 
presidential  debates  would  raise  diflicult  issues  of  constitutionality. 

Yet  another  reason  for  avoiding  network  responsibility  for  debates  is  that  the 
broadcast  networks  long  have  been  charged  with  having  too  much  control  of  mass 
media.  Their  ownership  of  stations  and  relationship  with  affiliates  have  created 
feaia  in  some  quarters  that  the  nation's  access  to  news  and  information  is  overly 
dependent  on  a  few,  powerful  decisionmakers.  Adding  responsibility  for  presidential 
d^tates  would  be  likely  to  intensify  these  fears  because  it  would  extend  network 
"control"  to  an  important  part  of  the  political  and  electoral  process. 

Any  network  involvement  in  presidential  debates  beyond  the  operation  of  televi- 
sion cameras  and  transmission  equipment  would  require  repeal  or  suspension  of 
Section  315,  As  already  noted,  under  the  FCC's  Aspen  interpretation,  a  presidential 
debate  is  exempt  from  the  "equal  time"  requirement  as  on-the-spot  coverage  of 
bona  fide  news  events"  only  if  the  debate  is  organized  by  an  entity  not  associated 
with  the  broadcaster.  The  rationale  for  this  limitation  is  that  if  "bona  fide  news 
events"  include  events  staged  by  broadcasters,  everything  broadcasters  choose  to 
Stage  would  then  be  "news  events,"  allowing  the  networlcs  to  "stage"  events  when 
they  would  benefit  a  particular  candidate,  thus  creating  a  large  loophole  in  a  law 
intended  to  prohibit  use  of  the  broadcast  media  to  favor  one  candidate  over  another. 

Section  315  was  circumvented  in  1976  by  the  rote  of  the  League  of  Women  Voters 
as  the  nonaffiliated  entity  responsible  for  and  in  control  of  the  debates.  The  League 
held  the  debates  for  the  audience  in  attendance  at  the  halls  rented  by  the  League, 
and  the  networks  were  allowed  to  cover  the  affaire  as  they  would  any  other  news 
event.  While  this  was  consistent  with  the  FCC's  Aspen  decision,  it  was  in  many 
ways  artificial  or,  as  Broadcasting  magazine  labeled  it,  a  "contrivance."  Although 
the  League  and  everyone  else  knew  the  debates  were  being  organized  for  broadcast- 
ing purposes,  the  League  had  to  avoid  contact  with  the  broadcasters  during  the 
planning  stages  and  to  treat  television  coverage  as  a  sidelight  to  the  affair.  This 
anomaly  was  evident  in  the  League's  instructions  to  debate  panelists:  They  were  to 
refer  to  the  proceedings  as  an  "event,"  not  as  "broadcasts,  programs,  or  shows";  at 
the  same  time,  the  League  prepared  a  minute-by-minute  schedule  for  the  events  to 
ensure  that  their  timing  gave  the  networks  the  time  they  wanted  to  provide  com- 
mentary before  resuming  regular  programming. 
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those  stations  in  another,  while,  at  the  a: 
available  programming  services, 

A  traditional  objection  to  extending  the  concept  of  open  competition  to  the  impor- 
tation of  distant  signals  by  cable  television  systems  has  been  the  absence  of  copy- 
right liability  for  such  activity.  Without  such  liability,  competition  was  thought  to 
be  unfair.  The  General  Revision  of  the  Copyright  Law  by  the  94th  Cangreae  imposed 
such  liability  on  cable  television  companies.  This  eliminated  the  need  for  both 
distant  signal  importation  rules  and  syndicated  exclusivity  rules 

It  has  been  suggested,  as  a  trade  olT  for  the  elimination  of  distant  signal  importa- 
tion  rules  and  syndicated  exclusivity  rules,  that  a  cablecaster  should  be  required  to 
obtain  consent  either  of  broadcasters  or  program  owners  prior  to  retransmitting  a 
program.  While  we  support  protecting  the  property  rights  of  producers  and  broad- 
casters, we  feel  same  could  be  accomplished  through  a  relook  at  the  Copyright  Law 
to  provide  a  more  equitable  accounting  for  use  of  products  and  a  more  equitable 
distribution  of  same.  Admittedly,  satellites  have  made  the  compulsory  copyright  fee 
required  under  current  law.  outdated,  but  retransmission  consent  is  not  the  answer. 
To  require  such  consent  in  light  of  existing  syndicated  exclusivity  contracts  would 
effectively  eliminate  viable  programming  available  for  satellite  users. 

"   '     "  '■'   1  of  New  Jersey  that,  while  the  present  copyright  fee  schedules 

I,  the  growth  of  satellite  delivered  programming  to  the  nation's 
it  resulted  in  undercompensation  to  programmers.  Rather,  the 
public  is  given  access  to  diverse  programming  and  television  stations  get  a  prolit 
opportunity  since  cable  systems  are  required  to  carry  their  advertisements.  Copy- 
right holders  get  compensation  by  charging  higher  prices  to  stations  who  benefit 
from  distant  carriage  and  by  collecting  a  reasonable  copyright  fee  from  the  cable 
industry.  Of  course,  local  broadcaster  exclusivity  contracts  would  be  adjustml  (o 
reflect  possible  importation  of  signals.  Fair  market  value  for  programming  would 
ultimately  be  worked  into  the  contracts.  In  that  regard,  is  should  be  noted  that 
cable  is  not  the  only  bar  to  absolute  exclusivity.  Overlapping  television  markets 
have  always  done  this. 

While  it  would  appear  on  the  surface  to  be  fair  to  allow  a  cable  operator  to 
approach  either  the  copyright  holder  or  broadcaster  for  consent  to  carry  a  particu- 
lar program  over  his  system,  such  is  based  on  false  assumptions  about  the  market- 
place and  is  totally  contrary  to  the  public  interest.  Retransmission  consent  will 
necessitate  large  scale  negotiation  between  the  cable  operators,  individuaJ  stations 
and  copyright  holders.  As  the  smaller  operators  will  be  entering  into  direct  competi- 
tion with  the  smaller  broadcasters  they  will  be  placed  in  a  take-it-or-leave-it  poei- 
tion,  be  foreclosed  from  any  effective  bargaining  position,  and  will  ultimately  be 
forced  to  cease  operation. 

Further,  retransmission  consent  will  place  the  cable  operator  in  the  untenable 
position  of  having  to  seek  the  permission  of  the  party  with  which  it  would  have  to 
compete  in  order  to  obtain  the  programming  to  offer  in  competition.  The  compul- 
sory license  system  was  created  ta  avoid  such  a  ridiculous  situation. 

New  Jersey  is  in  favor  of  fair  competition,  but  where  there  is  no  competition  we 
need  regulation.  There  are  no  real  marketplace  competitive  forces  in  effect  today,  A 
comparison  of  the  cable  industry's  marginal  profits  when  compared  to  those  of  the 
broadcast  industry  clearly  underscores  that  point.  At  least  in  the  short  term,  high 
transmission  Costa  and  long  term  exclusive  contracts  might  result  in  full  cable 
retransmission  consent  becoming  the  practical  equivalent  to  a  total  prohibition  of 
distant  signal  carriage.  Requirement  of  such  consent  would  curtail  the  industry's 
ability  to  offer  unique  programming  options  including  all  day  children's  channels. 
movie  and  aports  channels,  and  all  day  news  and  religious  channels.  Because  opera- 
tors do  not  have  to  compete  in  the  current  market  they  can  specialize  by  appealling 
to  individual  levels  of  the  community.  In  order  to  offer  such  diverse  services  cable 
operators  must  have  an  economic  base  from  which  to  build.  Such  a  base  would  be 
denied  by  a  retransmission  consent  requirement. 

None  of  the  feea  collected  under  the  current  copyright  law  have  yet  been  distrib- 
uted. No  harm  has  yet  been  shown.  It  should  be  noted  that  under  the  present 
Copyright  Act,  if  the  F,C.C,  were  to  authorize  retransmission  of  additional  signals, 
the  copyright  tribunal  could,  upon  petition  by  a  copyright  owner,  establish  a  new 
formula  for  the  new  signals.  Since  the  F.C.C,  is  now  in  the  process  of  deregulating 
cable,  we  may  anticipate  that  new  signals  will  be  added  and  that  there  vrill  be  a 
new  formula  to  cover  them. 

The  Copyright  Law  has  been  in  effect  only  since  January,  1978.  The  fee  schedule 
therein,  approved  by  Congress,  was  the  result  of  negotiations  between  the  National 
Cable  Television  Association  and  the  Motion  Picture  Association  of  America.  It  is 
not  based  on  empirical  economic  justification.  If  modification  is  necessary,  same 
should  be  accomplished  under  procedures  in  the  Copyright  Law.  If  a  new  schedule 


.Google 


coherence.  Responaibility  Tor  televised  presidential  debates  would  give  the  partiee  a 
new  long-term  function  integral  to  the  new  medium  of  politics. 

The  parties'  interest  in  the  debates,  however,  may  be  based  on  the  degree  to 
whi(^  uiey  believe  a  debate  would  improve  the  chances  of  their  own  candidate.  The 
partieB  are  "win-lose"  oriented  and  not  necessarily  interested  in  improving  public 
knowledge— unless  doing  so  will  help  their  candidate  win.  Without  a  legal  require- 
Dient  that  a  candidate  participate  win.  Without  a  l^al  requsirement  that  a  candi- 
date participate  in  debates  (see  Chapter  VI),  party-organized  debates  will  take  place 
only  when  both  candidates  are  readily  willing  to  debate,  and  that  has  happened 
rntly  twice  in  the  more  than  a  quarter  of  a  century  since  television  emerged  as  a 
political  medium. 

Moreover,  while  it  is  true  that  candidates  had  a  major  role  in  choosing  debate 
formats  and  issues  in  1960  and  1976.  the  networks  and  the  League  of  Women 
Voters,  respectively,  did  at  least  have  some  effect  on  format  decisions  in  those  years. 
If  the  debates  were  controlled  by  the  parties,  the  candidates  would  have  a  free  hand 
in  determining  the  format  and  issues,  and  their  decisions  on  these  matters  are 
likely  to  be  motivaled  largely  by  what  they  think  would  be  best  for  their  candidacy 
rather  than  what  information  would  be  most  helpful  to  the  public  in  making  an 
iaformed  decision. 


A  third  poHsibility  for  the  allocation  of  responsibility  for  the  debates  is  public 
service  or  educational  organizations,  most  ohviousty  the  League  of  Women  Voters, 
which  now  has  the  experience  of  1976  to  add  to  a  long  and  unique  history  of  voter 


education  activities.  The  encouragement  and  organization  of  presidential  debates  ii 
the  future  is  likely  to  be  of  interest  not  only  to  the  League  but  also  to  joumalisra 
fratomitiea,  policy  research  institutions,  ana  scholarly  associations.  Many  of  these 
croupB  also  could  satisfy  the  FCC's  requirement  that  the  debates,  to  be  free  of  the 
>qual  time"  obligation  when  broadcast,  be  organized  by  an  entity  not  associated 
with  the  broadcasters. 

Placing  responsibililty  for  the  debates  with  a  public  service  or  educational  or^ni- 
lation  has  the  advantage  of  giving  the  assignment  tt>  a  group  that  is  already  in  a 
good  position  to  deal  with  the  sometimes  conflicting  demands  of  and  among  candi- 
dates and  broadcasters,  thus  lessening  the  possibility  that  disagreements  would 
interfere  with  the  attainment  of  debate  goals.  The  non partisanship  of  the  proper 
organization  would  help  ensure  the  absence  of  bias  and  enhance  the  credibility  of 
the  events.  The  proper  group  also  can  add  prestige  to  the  events,  as  the  League  did 
in  1976,  A  service  or  educational  organization,  free  of  the  economic  pressures  that 
affect  the  networks  and  of  the  political  pressures  affecting  the  parties,  would  be  in 
the  best  position  to  speak  for  the  public's  interest  In  the  debates. 

Although  relations  between  the  League  of  Women  voters  and  the  networks  often 
seem  strained  during  the  planning  for  the  19T6  debates,  even  the  network  reme- 
sentative  most  upset  at  the  League  during  those  sessions,  Richard  Salant  of  CBS 
News,  later  acknowledged  that  the  League  did  substantially  as  well  as  the  networks 
themselves  could  have  done: 

"In  respect  of  format  or  other  basic  arrangements,  I  am  not  at  all  sure  that  we — 
the  network  news  oi^anizations — could  have  done  significantly  better  than  the 
L^igue.  Perhaps  we  might  have  been  a  little  more  sophisticated.  Perhaps  we  would 
have  bargainnl  a  little  harder.  Perhaps  the  set  would  have  looked  a  little  less  like 
the  village  thermometer  showing  how  well  the  local  United  Fund  drive  was  doing. 
Perhaps  we  would  not  have  given  in  to  some  of  the  candidates'  demands  so  quickly 
because  at  least  in  some  respects  the  networks  might  have  had  a  little  more  clout 
(even  that  is  arguable  since  it  may  well  be  that  Presidential  candidates  m^ht  find  it 
more  difficult  to  disagree  with,  and  pull  out  of  an  event  under  the  auspicies  of,  so 
prestigious,  unassailable  and  formidable  a  public  service  organization  as  the  League 
of  Women  Voters  than  one  under  the  auspices  of  the  mean,  male-dominated,  big  old 
networks). 

"But,  1  find  nothing  wrong  with  the  mere  fact  of  having  such  events  under  the 
aOHpicea  of  a  responsible  outside  organization,  nor  do  the  networks  have  any  God- 
given  right  to  be  the  only  ones  to  arrange  such  events." 

Moreover,  placing  responsibility  for  debates  with  a  public  service  or  educational 
organization  could  allow  interested  citizens  groups  to  take  part  in  the  debates  and 
in  this  way  to  be  active  in  the  electoral  process.  The  League  of  Women  Voters,  for 
example,  has  almost  150,000  active  members  in  almost  !,400  state  and  local  leagues 
throughout  the  country.  The  debates  need  not  even  be  the  responsibility  of  a  single 
public  service  or  educational  organization;  they  could  be  the  joint  undertaking  of  a 
variety  of  groups,  perhaps  with  disparate  backgrounds  or  memberships.  The  groups, 
could  form  a  Bt«ering  committee  or  council  to  organize  the  debates  under  tne 
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sponsors'  direction.  Placing  the  responsibiiity  for  debates  in  the  hsnds  of  theae 
groups,  thererore.  could  give  the  broad  public  a  greater  role  in  what  is,  after  all,  a 
public  reeponsibihty. 

The  arguments  against  giving  control  of  the  debalas  to  public  service  groum 
include  the  issue  of  journaliatic  control  referred  to  earlier— the  position  of  the 
networks  that  control  of  the  coverage  of  "news  events"  should  rest  with  the  media. 
In  addition,  like  the  networks,  public  service  proups  would  not  be  readily  subject  to 
any  form  of  compulsion,  and  if  no  organization  stepped  forward  voluntarily,  or  if 
the  organization  performed  badly,  the  debates  might  not  be  held  or  mi^ht  be  held  in 
such  a  way  as  to  be  less  useful.  The  participation  of  private  organizations  also  mar 
raise  more  difTicult  problems  with  respect  to  financing  the  debates  (see  Chapter  VX 

The  final  possibility  for  assigning  responsibility  for  the  debates  is  the  federal 

Sivernment.  James  Karayn  has  suggested,  for  example,  the  establishment  of  a 
ational  Debate  Commission,  whose  commissioners  would  be  selected  from  civic  and 
political  groups,  the  broadcast  industry,  business,  unions,  and  persons  familiar  with 
the  issues  likely  to  arise  in  a  debate.  The  commission  would  establish  the  schedule 
and  format  for  debates,  provide  guidelines  for  candidates  and  broadcastere,  and 
attempt  to  kindle  public  interest. 

A  Washington  Star  editorial  shortly  after  the  1976  debates  suggested  that  "per- 
haps debates  should  be  *  '  *  arranged,  say,  by  the  Federal  Election  Commisaion  or 
some  other  appropriate  [government]  unit.  The  Federal  Election  Commission  (FBO 
was  established  in  1974  to  administer  and  enforce  federal  camnaign  disclosure 
requirements,  contribution  and  expenditure  limitations,  and  the  pubhc  financing  of 
presidential  primaries  and  elections.  The  FEC  is  composed  of  the  Secretary  of  tbe 
Senate  and  the  Clerk  of  the  House  (ex  officio  without  the  right  to  vote)  and  six 
members  appointed  by  the  president  and  confirmed  by  the  Senate. 

The  argument  in  favor  of  this  proposal  is  that  a  government  entity  would  assure 
permanence  since,  presumably,  the  entity  would  have  an  <rf>ligation  under  law  to 

Eerform  its  responsibilities  and  could  not  pursue  debates  only  in  those  years  when  it 
ad  some  political  motivation  to  do  so.  On  the  other  hand,  debates  organized  by  a 
Federal  Debate  Commission  or  the  FEC  could  lead  to  even  more  friction  between 
the  broadcast  press  and  the  debate  organizer  than  occurred  in  1976.  As  long  as  all 
candidates  are  not  included  in  debate  projects,  moreover,  government  participation 
will  raise  constitutional  issues  that,  although  probably  not  sufficient  to  prevent  ttie 
effectuation  of  such  a  plan,  are  significant  enough  to  surround  it  with  lengthy 
litigation  (see  Chapter  V).  And  as  Associated  Press  correspondent  Walter  Mears  baa 
commented: 

"No  doubt,  government  could  stage  *  *  '  the  debates  directly  *  *  *  .  But  tbe 
greater  the  government  role,  the  more  the  process  becomes  subject  \a  the  interesU 
of  the  party  in  power,  in  Congress  and  the  White  House." 

Statement  of  Pbcgy  Ckarrbn,  President.  Action  for  Children's  Television 

Action  for  Children's  Television  (ACT)  is  a  non-profit  corporation,  organized  under 
the  laws  of  the  Commonwealth  of  Massachusetts,  for  the  purpose  of  improving 
children's  television  programming  and  eliminating  commercial  abuses  thereirtMn. 
Founded  in  1968  by  four  concerned  parents  ACT  today  has  over  13,(KH>  dues  paying 
members  in  all  50  States,  as  well  as  the  support  of  numerous  national  or^anizatiiMtt 
concerned  with  the  health,  education  and  welfare  of  American  children. 

It  is  surely  unnecessary  to  recite  before  this  subcommittee  the  api»Uing  statistica 
on  children's  television  watching  and  the  virtually  unanimous  expert  opinion  about 
the  overwhelming  impression  television  has  on  the  mind  of  the  child.  Very  few 
people  could  possibly  doubt  that  today  television  plays  a  m^ior  role  in  the  education 
and  development  of  American  children  and  youth.  Exactly  now  the  television  expe- 
rience can  best  nurture,  rather  than  desensitize,  children  will  probably  continue  to 
be  debated  among  parents,  educators  and  the  industry  as  long  as  children's  televi- 
sion exists.  We  agree  that  this  is  the  appropriate  forum  for  such  debate.  We  believe 
that  the  specifics  of  programming  decisions  are  rightfully  left  to  private  parties  and 
that  the  government  is  not  permitted  under  the  first  amendment  to  interfere  in  this 
sensitive  area. 

ACT  is  surprised  to  find,  however,  that  not  all  people  seem  to  agree  that  televi- 


should  be  required  by  the  government  to  serve  the  child  audience  in  any  way 
.11.  We  had  thought  it  self-evident  that  all  adults  owe  a  duty  of  care  and 
Importance  to  the  children  of  today,  for  it  is  they  who  will  shape  the  America  of 


tomorrow.  We  have  always  felt  tluit  this  duty  is  moat  appropriately  imposed  on 
broadcasters,  who,  after  alt,  are  entrusted  the  use  of  a  valuable  public  resou 
the  imposition  of  a  public  interest  standard  on  the  provision  of  broadcast  a 
As  a  significant  portion  of  the  public,  children  are  clearly  included  in  this  n 
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broadcast  license  to  a  competing  applicant  over  an  exieting  licensee  who  was  doing 
an  adequate  job.  Boston  Broadcasters,  Inc..  the  winning  applicant,  began  operating 
Boston's  channel  5  as  WCVB-TV  in  1972.  Perhaps  mare  than  any  other  single 
event,  the  WHDH  case  propelled  efforts  in  Congress  to  revise  the  Communications 
Act. 

In  view  of  the  critical  role  of  the  WHDH  case,  it  is  appropriate  to  look  at  what  the 
effects  of  that  decision  have  been  on  the  viewers  of  Boston:  In  1974  and  again  in 
1975,  surveys  by  the  National  Black  Media  Coalition  ranked  WCVB-TV  number  one 
of  all  vilF  network  affiiiates  in  the  top  50  markets,  based  on  criteria  such  as  local 
news,  local  public  affairs,  and  black  employment.  When  the  first  New  England 
Emmy  Awards  were  presented  in  1977,  WCVB-TV  won  14  of  the  32  awards  (with 
nine  stations  sharing  the  remaining  18):  in  1978,  it  won  17  of  the  44  awards.  Many 
of  the  station's  productions  have  been  of  such  high  quality  that  they  have  been 
successfully  offered  for  national  syndication — Good  Day!,  Jabbenvocky,  House  Call 
(with  Dr.  Timothy  Johnson),  and  The  Baxters. 

It  is  no  coincidence  that  such  a  surperior  record  has  been  achieved  by  a  successful 
challenging  applicant:  BBI  would  not  have  gotten  the  license  if  they  had  not  offered 
something  extraordinary.  The  present  law  not  only  provides  the  opportunity  for  new 
broadcasters  committed  to  quality  programming  to  get  on  the  air,  but  it  has  served 
to  spur  existing  broadcasters  to  provide  better  service  to  the  public.  Thus  we  urge 
that  new  applicants  be  given  a  fair  chance  at  comparative  hearings. 

We  also  urge  the  retention  of  the  two  comparative  criteria  prohibited  by  Section 
302  of  S.  611:  media  diversification  and  participation  of  ownership  in  station  man- 
agement. We  note  that  Boston  Broadcasters.  Inc.  won  their  license  because  of  these 
two  criteria,'  and  we  believe  that  these  attributes  of  WCVB-TV  account  for  a  large 
part  of  the  station's  excellent  record  over  the  past  seven  years. 

Retention  and  enforcement  of  these  standards  would  also  help  to  remedy  the 
increasing  tendency  for  locally  owned  radio  stations  to  be  taken  over  by  large 
corporations  or  group  owners.  This  tend  away  from  local  ownership  is  largely  a 
result  of  the  escalating  purchase  price  for  radio  stations.  In  the  Boston  SMSA  alone, 
eight  locally  owned  stations  have  been  bought  up  by  out-of-town  corporate  or  group 
owners  since  1972  (WEZE,  WHDH,  WC02.  WITS.  WDLW,  WBCN,  WXKS.  and 
WXKS-FM).  Only  two  stations  have  gone  the  other  way— both  daytime  AMs  WCAS 
and  WROD- 

We  also  urge  that  the  possibility  for  comparative  hearings  be  available  when 
stations  are  transferred— presently  prohibited  by  Section  310(d)  of  the  Communica- 
tions Act.  Under  the  FCC's  "Avco  rule"  (in  effect  between  1946  and  1949),  a  broad- 
caster who  wanted  to  sell  a  station  was  required  to  advertise  his  desired  selling 
price,  and  if  there  was  more  than  one  purchaser,  the  Commission  would  judge 
applicants  on  the  basis  of  its  standard  comparative  criteria,  including  diversity  of 
media  control,  participation  by  owners  in  station  operation,  and  proposed  program- 
ming service.  At  present,  the  purchase  of  a  station  is  the  only  "port  of  entry  into 
broadcasting  in  most  markets  (unless  the  historic  practice  of  renewing  licenses 
routinely,  even  in  the  face  of  competing  applications,  is  radically  changed).  As  the 
only  chance  to  judge  between  competing  applicants  without  injury  to  an  existing 
broadcaster,  an  Avco-type  rule  should  be  mandated,  not  prohioited,  by  Congress, 
with  the  most  important  criteria  being  local  ownership  and  contribution  towards 
overall  diversity  of  service  in  the  market. 

OTHBI)  PROVISIONS  OF  s.  611 

We  are  encouraged  by  the  realistic  stance  taken  by  S.  611  on  broadcast  signal 
retransmission  (Section  332).  The  other  communications  bills  and  much  of  the  FCC's 
past  policy  have  unnecessarily  limited  signal  importation  on  cable  television,  thus 
hindering — not  helping— the  diversity  available  in  a  given  location,  S.  611  would 
restrict  signal  importation  only  when  it  could  be  shown  that  this  importation  would 
cause  a  greater  harm — the  dimunition  of  local  program  origination — and  places  the 
burden  of  proof  to  show  harm  where  it  should  be — on  the  broadcaster. 

We  are  also  hopeful  about  Section  503's  mandate  for  the  Spectrum  Commission  to 
undertake  a  complete  reevaluation  of  present  spectrum  allocation.  We  beleive  that 
many  of  the  present-day  problems  of  the  broadcast  marketplace  result  from  the 
shortage  of  frequencies  devoted  to  broadcasting. 


■  WHDH.  Inc..  16  nX  3d  1  (19691.  affd  ,ub  nom.  Gnatir  Botton  TeUuiaion  Corp-  v,  FCC.  444 
r.  Zd  841  (D.C.  ar.  1970),  Ctrl,  denied.  403  U.S.  929  (19TU.  Because  the  license  was  awarded  to 
BBI  on  theee  criteria,  the  Commisaion  did  rot  find  it  necoMarj  to  consider  WHDH'b  ex  parte 
contacts  13  and  14  years  earlier.  Though  some  commentators  inBist  that  these  ex  parte  contacts 
make  WHDH  a  unique  case,  the  decision  itself,  16  FXX!  2d  at  T,  indicates  they  were  not  a  Factor. 
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n  the  policy  detenaination  that  the  degree  of  regulation  of  telecom- 
s  will  be  determined  by  the  extent  to  which  individual  s 


e  competitive,  and  S,  622,  based  upon  the  finding  that  "marketplace  competitkn 
can  be  the  most  efficient  regulator  of  the  provision  of  telecommunicationB  aervicea," 
each  constitute  a  m^or  breakthrough  in  the  regulation  of  interstate  end  foreign 
telecommunications.  To  the  extent  that  S.  611  provides  the  States  with  iurisdictioii 
over  intra-exchange  services  which  are  not  essential  to  inter-exchange  telecommuni- 
cations, and  to  the  extent  that  S.  €22  attempts  to  "eliminate  and  reduce  .  ,  . 
regulation  which  may  hinder  the  future  advancement  of  technology  and  inhibit  iti 
availability  to  the  American  people,"  New  Jersey  anticipates  that  the  mix  of  emeig- 
ing  and  existing  technologies  in  a  competitive  atmoephere  will  further  the  public 
interest  in  the  development  of  technolc^cally  diverse  and  financially  independent 
telecommunications  mediums, 

FEDERAL   CABLE   TELEVISION   REGULATION 

In  the  above  context.  New  Jersey  strongly  supports  the  elimination  of  outmoded 
Federal  regulation  of  the  cable  television  industry.  We  believe  any  fear?  that  the 
lack  of  FMeral  restrictions  will  encourage  the  blossoming  of  even  more  abusive 
State  and  local  limitations  to  be  entirely  unfounded.  Paranoia  of  State  rMulation  is 
actually  a  fear  that  the  most  appropriate  regulatory  tier,  the  State,  mi^t  beOMne 
the  primary  regulator. 

The  State  is  big  enough  to  establish  a  r^onal  policy  with  the  necessary  esper- 
tise,  while  at  the  same  time  small  enough  so  that  it  is  close  to  those  who  are 
affected  by  the  regulation.  Federal  authority  is  remote  to  the  public,  Remoteneos 
can  also  be  expr^sed  in  terms  of  geographic  distance  and  travel  inconvenience. 
There  is  no  way  that  people  in  Washington  can  deal  with  local  needs,  particularly 
when  we  are  discussing  an  essentially  local  industry  such  as  cable. 

Decentralization  of  cable  television  r^ulation  will  not  create  confusion,  increase 
the  size  of  bureaucracy,  nor  be  too  costly.  Initially,  we  note  that  a  fear  of  bureaucra- 
cy is  more  justifiable  when  the  Federal  government  tries  to  take  on  all  reepon^al- 
ities  instead  of  placing  them  in  the  proper  channels.  Federal  regulation  encouragM 
complexity  and  unmanageable  administration.  By  limiting  the  role  of  the  Federal 
government  and  by  scatterii^  the  authority  to  fifty  States,  management  is  reduced 
in  scope.  There  would  be  no  need  for  a  substantial  increase  in  personnel  because 
there  should  be  a  reallocation  of  jobs  to  accompany  the  reallocation  of  functions.  In 
fact,  the  trend  in  recent  years  in  New  Jersey  at  both  the  State  and  local  level  has 
been  against  more  comprehensive  regulatory  structures  and  toward  the  gradual 
deregulation  of  caUle  television  service  on  a  competitive  basis.  In  this  regard  I  poii^ 
to  New  Jersey's  Common  Tariff  for  the  r^ulation  of  basic  subscriber  rat«s  for  caUe 
television  reception  service. 

Put  simply,  it  is  the  opinion  of  New  Jersey  that  State  regulation  is  the  best  tier  in 
which  to  regulate  the  cable  industry.  The  State  is  large  enough  to  handle  the 
regulatory  load,  white  small  enough  to  have  the  necessary  expertise  to  be  aware  trf' 
local  problems. 

The  termination  of  local  regulatory  authority  will  substantiallv  impair  both  ezirt- 
ing  and  future  contract  rights  between  local  entities  and  caole  operators,  "nm 
effectively  renders  it  difficult,  if  not  impossible,  for  local  communities  to  have 
significant  input  as  to  the  type  and  quality  of  services  provided  by  cable  operaton. 
Thus.  New  Jersey  opposes  the  S.  622  definition  of  cable  as  a  solely  interstate 
communications  media  almoet  completely  restricted  to  Federal  regulation.  While 
not  exactly  applicable  to  a  State  like  New  Jersey  that  regulates  most,  if  not  all, 
intrastate  aspects  of  cable,  the  S.  61!  approach  to  the  creation  of  exchanges  arMI 
within  individual  States  most  closely  parallels  the  very  real  differences  in  the 
interstate  and  intrastate  aspects  of  cable.  In  that  context.  New  Jersey  supports  the 
S.  611  retention  of  State  jurisdiction  of  the  intrastate  aspects  of  cable,  including,  but 
not  limited  to,  franchise  fees,  subscriber  rates  for  basic  subscriber  services,  franchiM 
procedures,  use  of  the  streets  and  service  requirements. 

In  this  context,  to  the  extent  S.  611  and  S.  622  eliminate  outmoded  Federal 
regulation.  New  Jersey  supports  them.  Of  course,  any  such  deregulation  must 
recognize  and  protect  appropriate  areas  of  Federal  concern.  While  attempting  to 
lessen  its  regulatory  burden,  the  Subcommittee  must  acknowledge  cable  television's 
status  as  an  important  facet  of  the  "rapid,  efficient,  nationwide"  communication 
system  sought  in  the  Communications  Act  of  1934.  However,  while  we  agree  with 
the  expansion  of  marketplace  effects  on  regulation  and  cable  television's  right  to 
compete  therein,  government  must  not  impose  itself  on  the  marketplace  in  such  a 
manner  as  to  give  one  communications  entity  a  competitive  advantage  over  othei* 
absent  an  overriding  public  interest. 
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■dace.  Though  free  market  theorists  assume  that  advertisers  want  to  reach  the 
largest  poasible  audience,  it  is  clear  that  they  actually  desire  only  certain  demo- 
graphic groups,  particularly  the  middle  class  18-49  group,  while  virtually  ignoring 
others,  such  as  the  elderly  and  the  poor.  Thus  programmers  also  t«nd  to  ignore 
these  groups.  Absent  the  public  interest  mandate  to  serve  all  segments  of  the  public. 
broad^Sten  would  abandon  these  groups  even  further. 

Furthermore,  large  national  advertisers  are  generally  interested  in  reaching  a 
broad-bsLsed,  rather  than  s  specialized,  group  of  listeners.  This  tends  to  help  mass 
appeal  formats,  which  show  up  well  in  the  ratings,  and  tends  to  hurt  formats  aimed 
at  specialized  audiences,  such  as  ethnic  or  linguistic  minorities.  The  ratings  books. 
which  are  the  main  source  of  decisional  information  for  national  advertisers,  com- 
pound the  problem  by  their  failure  to  identify  specialized  audiences— such  as  blacks, 
Hispanics,  college  students,  country  music  fans,  or  jazz  fans.  This  not  only  hurts 
niecialized  stations,  but  inhibits  the  emergence  of  national  advertising  aimed  at 
theae  specialized  groups. 


In  conclusion,  we  believe  it  is  best  to  adopt  the  practical  steps  outlined  above  to 
insure  that  market  farces  freely  operate  to  deliver  the  maximum  benefits  of  broad- 
ca>t  communications  to  all  people  and  groups  throughout  the  country. 

Statement  of  the  Edison  Electric  Institute 

The  following  statement  is  submitted  for  the  record  by  the  Edison  Electric  Insti- 
tute (£!EI)  in  connection  with  hearings  before  the  Subcommittee  on  Communications 
of  Uie  Senate  Commerce,  Science,  and  Transportation  Committee  on  S.  611.  a  bill  to 
amend  the  Communications  Act  of  1934. 

E!EI  is  the  national  association  of  investor-owned  electric  utility  companies  in  the 
United  States,  Its  member  companies  serve  approximately  65,600,000  electric  con- 
sumers— 77  percent  of  the  Nation's  electric  users  and  99  percent  of  all  customers  of 
the  investor-owned  segment  of  the  electric  utility  industry. 

There  are  two  aspects  of  the  proposed  legislation  that  are  of  particular  concern  to 
EBI  and  its  members:  cable  television  (CATVI  pole  attachment  regulation;  and  the 
exemption  of  utilities'  powerline  carrier  systems  from  permit  and  licensing  require- 
ments. These  will  be  discussed  in  turn. 

CABLE  TELEVISION  POLE  ATTACHMENTS 

In  1978  the  Congress  enacted  the  Communications  Act  Amendments  of  1978  (P.L. 
95-234)  which  gave  the  Federal  Communications  Commission  (FCC)  jurisdiction  to 
hear  and  determine  complaints  respecting  attachment  of  CATV  cables  and  related 
equipment  to  utility  poles  or  underground  conduits.  The  1978  Act  also  set  forth  a 
formula  for  determinations  bv  ^CC  of  the  minimum  and  maximum  amounts  that  a 
utility  might  charge  a  CAlV  company  for  placing  attachments  on  the  utility's 
facilities. 

S.  611  contains  provisions  which  would  alter  existing  law  in  the  CATV  pole 
attachment  area  in  two  principal  respects: 

1.  The  bill  would  subject  cooperatively-organized  utilities  to  the  same  regulation 
as  investor-owned  utilities. 

2,  The  bill  would  require  that  utilities  provide  CATV  companies  with  "reasonable 
access"  to  the  utility  company's  poles  or  other  facilities. 

1.  Regulation  of  cooperatives 

On  the  first  point,  the  Institute  agrees  with  and  supports  the  position  taken  by 
the  proposed  legislation.  We  see  no  reason  why  cooperatively-organized  utilities 
should  be  treated  any  differently  than  investor-owned  utilities  for  purposes  of 
regulating  CATV  pole  attachment  practices.  Presumably,  both  P.L.  95-234  and  the 
proposed  legislation  reflect  a  Congressional  policy  to  promote  the  use  of  existing 
utility  facilities  by  CATV  companies,  and  to  grant  some  protection  to  CATV  compa- 
nies in  their  de^ings  with  the  utilities.  EEI  has  taken  the  position  that  in  the 
overwhelming  majority  of  cases,  the  conduct  of  its  member  companies  toward  CATV 
companies  has  been  fair  and  businesslike,  and  this  is  our  position  today;  however,  if 
the  foregoing  is  a  fair  statement  of  Congressional  policy,  we  see  no  reason  in  logic  or 
equity  why  co-ops  should  not  be  subject  to  the  same  degree  of  regulation  as  other 
utilities.  TTiere  arc  many  large  geographic  areas  where  investor-owned  companies  do 
not  operate  and  have  no  facilities  suitable  for  CATV  attachments  and  which  are 
served  by  cooperatively-organiTed  utilities. 
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those  stations  in  another,  while,  at  the  same  time,  optimizing  the  full  range  of 
available  programming  services. 

A  traditional  objection  to  extending  the  concept  of  open  competition  to  the  impor- 
tation of  distant  signals  by  cable  television  systems  has  been  the  absence  of  copy- 
right liability  for  such  activity.  Without  such  liability,  competition  was  thought  to 
be  unfair.  The  General  Revision  of  the  Copyright  Law  by  the  94th  Congress  imposed 
such  liability  on  cable  television  companies.  This  eliminated  tbe  need  for  both 
distant  signal  importation  rules  and  syndicated  exclusivity  rules. 

It  has  been  suggested,  as  a  trade  olF  for  the  elimination  of  distant  signal  importa- 
tion rules  and  syndicated  exclusivity  rules,  that  a  cablecaster  should  be  required  to 
obtain  consent  either  of  broadcasters  or  program  owneis  prior  to  retransmitting  a 
prc^am.  While  we  support  protecting  the  property  rights  of  producers  and  broad- 
casters, we  feel  same  could  be  accomplished  through  a  relook  at  the  Copyright  Law 
to  provide  a  more  equitable  accounting  for  use  of  products  and  a  more  equitable 
distribution  of  same.  Admittedly,  satellites  have  made  the  compulsory  capyright  fee 
required  under  current  law.  outdated,  but  retransmission  consent  is  not  tne  answer. 
To  require  such  consent  in  light  of  existing  syndicated  exclusivity  contracts  would 
effectively  eliminate  viable  programming  available  for  satellite  users. 

It  is  the  position  of  New  Jersey  that,  while  the  present  copyright  fee  schedules 
may  need  adjustment,  the  growth  of  satellite  delivered  programming  to  the  nation's 
cable  systems  has  not  resulted  in  undercompensation  to  programmers.  Rather,  the 
public  is  given  access  to  diverse  programming  and  television  stations  get  a  profit 
opportunity  since  cable  systems  are  required  to  carry  their  advertisements.  Coot- 
right  holders  get  compensation  by  charging  higher  prices  to  stations  who  benefit 
from  distant  carriage  and  by  collecting  a  reasonable  copyright  fee  from  the  cable 
industry.  Of  course,  local  broadcaster  exclusivity  contracts  would  be  adjusted  Ul 
reflect  possible  importation  of  signals.  Fair  market  value  for  programming  would 
ultimately  he  worked  into  the  contracts.  In  that  r^ard,  is  should  be  noted  that 
cable  is  not  the  only  bar  to  absolute  exclusivity.  Overlapping  television  markets 
have  always  done  this. 

While  it  would  appear  on  the  surface  to  be  fair  to  allow  a  cable  operator  to 
approach  either  the  copyright  holder  or  broadcaster  for  consent  to  carry  a  particu- 
lar prc^am  over  his  system,  such  is  based  on  false  assumptions  about  tbe  market 
place  end  is  totally  contrary  to  the  public  interest.  Hetransmission  consent  will 
necessitate  lame  scale  negotiation  between  the  cable  operators,  individual  stations 
and  copyright  holders.  As  the  smaller  operators  will  be  entering  into  direct  competi- 
tion with  the  smaller  broadcasters  they  will  be  placed  in  a  take-it-or-leave-it  posi- 
tion, be  foreclosed  from  any  effective  bargaining  position,  and  will  ultimately  be 
forced  to  cease  operation. 

Further,  retransmission  consent  will  place  the  cable  operator  in  the  untenable 
position  of  having  to  seek  the  permission  of  the  party  with  which  it  would  have  to 
compete  in  order  to  obtain  the  programming  to  offer  in  competition.  The  compul- 
sory license  system  was  created  to  avoid  such  a  ridiculous  situation. 

New  Jersey  is  in  favor  of  fair  competition,  but  where  there  is  no  competition  we 
need  regulation.  There  are  no  real  marketplace  competitive  forces  in  effect  today.  A 
comparison  of  the  cable  industry's  marginal  profits  when  compered  to  those  of  the 
broadcast  industry  clearly  underscores  that  point.  At  least  in  the  short  term,  hirii 
transmission  costs  and  long  term  exclusive  contracts  might  result  in  full  caUe 
retransmission  consent  becoming  the  practical  equivalent  to  a  total  prohibition  of 
distant  signal  carriage.  Requirement  of  such  consent  would  curtail  the  industry's 
ability  to  offer  unique  programming  options  including  all  day  children's  channels, 
movie  and  sports  channels,  and  all  nay  news  and  religious  channels.  Because  operar 
tors  do  not  have  to  compete  in  the  current  market  they  can  specialiie  by  app^liiv 
to  individual  levels  of  the  community.  In  order  to  offer  such  diverse  servkee  cable 
operators  must  have  an  economic  base  from  which  to  build.  Such  a  base  wouM  be 
denied  by  a  retransmission  consent  requirement. 

None  of  the  fees  collected  under  the  current  copyright  law  have  yet  been  distrib- 
uted. No  harm  has  yet  been  shown.  It  should  be  noted  that  under  the  present 
Copyright  Act,  if  the  F.C.C.  were  to  authorize  retransmission  of  additional  signals, 
the  copyright  tribunal  could,  upon  petition  by  a  copyright  owner,  establish  a  new 
formula  for  the  new  signals.  Since  tne  F,C,C.  is  now  in  the  process  of  deregulating 
cable,  we  may  anticipate  that  new  signals  will  be  addsd  and  that  there  will  be  a 
new  formula  to  cover  them. 

The  Copyright  Law  has  been  in  effect  only  since  January,  1978.  The  fee  schedule 
therein,  approved  by  Congress,  was  the  result  of  negotiations  between  the  National 
Cable  'Television  A^ociation  and  the  Motion  Picturo  Association  of  America.  It  it 
not  based  on  empirical  economic  justification.  If  modification  is  necessary,  same 
should  be  accomplished  under  procedures  in  the  Copyright  Law.  If  a  new  schedule 
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INTRODUCTORY   STATEMENT 

The  WNCN  Listeners'  Build,  Inc.  (hereinafter  "the  Guild")  is  a  federally  tax 
exempt,  not  for  profit  organization  whose  membei^  reside  primarily  within  the 
service  area  of  Radio  Station  WNCN-FM,  New  York.  As  set  forth  more  fully  herein, 
the  Guild  was  formed  in  1974  to  preserve  the  unique  24  hour  classical  music  format 
of  WNCN-FM;  in  the  course  of  its  successful  struggle  the  Guild  presented  more 
than  110.000  petition  signatures  to  the  Federal  Communication  Commission  (the 
"Commission")  as  well  as  pursuing  various  legal  remedies  at  the  Commission,  and 
in  the  U.S.  Courts  of  Appeals  for  the  District  of  Columbia  and  Second  Circuits. 

Since  the  successful  conclusion  of  its  own  particular  struggle  to  preserve  the 
format  of  WNCN-FM,  the  Guild  has  been  involved  with  other  citizens'  groups 
working  to  preserve  other  unique  formats.'  AdditionaJly,  it  has  seen  itself  as  part  of 
the  broader  citizens'  movement  in  broadcasting,  and  has  appeared  in  proceedings 
before  the  Commission  which  raise  both  format  ■  and  non-format  issues.' 

The  Guild  submits  testimony  to  the  Committee  on  Commerce,  Science  and  Trans- 
port primarily  to  spotlight  the  necessity  for  some  governmental  regulation  to  insure 
ttroadcast  diversity,  particularly  the  preservation  and  growth  of  unique  entertain- 
ment formats.  It  takes  as  its  starting  point  the  Supreme  Court's  statement  that  Uie 
First  Amendment  requires: 

".  .  ,  .  the  widest  possible  dissemination  of  information  from  diverse  and  antago- 
nistic sources.  .  .  ."  Associated  Press  v.  U.S.,  236  U.S.  1,  20  (1945).  See  alfio  Stanley 
V.  Georgia,  394  U.S.  557.  564  11969). 
and  tliat 

"It  is  the  right  of  the  public  to  receive  suitable  access  to  social,  political,  esthetic, 
moral  and  other  ideas  and  experiences  which  is  crucial  here."  Red  Lion  Broadauting 
Co.  v.  FCC.  395  U.S.  367.  390  (1969)  (italics  added). 

In  the  past  decade  the  Courts  have  given  this  proscription  meaningful  content, 
tint  by  permitting  citizens'  groups  like  the  Guild  to  appear  before  the  Commission 
as  representatives  of  the  public  interest,'  and,  more  relevant  to  this  discussion,  by 
holding  ttiat  the  preservation  of  unique  entertainment  formats  is  a  part  of  the 
"public  interest,  convenience  and  necessity"  standard  of  the  present  Communica- 
tions Act,'  (hereinafter  "the  present  Act"). 

The  existence  of  this  body  of  law  has  not  only  resulted  in  preservation  of  various 
kinds  of  unique  formats  through  reported  court  decisions,  but  has  also  provided  the 
means  for  citizens'  and  listeners'  organizations  like  the  Guild  te  pursuade  recalci- 
trant licensees  either  te  maintein  their  unique  formats,  or  to  find  new  licensees  who 
will.' 

The  two  bills  presently  before  this  Committee,  S.  611  and  S.  622  ("the  proposed 
bills")  have  varying  purpose  clauses,  e.g. 

".  .  .  encouraging  diversity  of  ownership  and  control  of  telecommunications  media 
and  competition  among  telecommunications  media  in  the  provision  of  telecommuni- 
cations and  other  media  services.  .  ."  B.611  .8101 
or  to  make  advances  in  technology  available  to  the  public  and  to 

"eliminate  and  reduce  certain  forms  of  regulation  which  may  hinder  the  future 
advancement  of  technology,  inhibit  ite  availability  to  the  American  public,  or  which 
are  otherwise  no  longer  necessary."  8.622,  Sec.  2(bH2). 


■  Th«e  have  ranged  from  an  ethni 

the  San  Francisco  area.  See  pp.  17-19 

format  cases  which  have  occurred  since  the  Guild's  formation. 

The  Guild  participated  eilenaively  in  the  Commisaion'B  "Inquiry  Into  Changes  in  the  Enter- 

'  Formats  <^  Broadcast  Stations"  which  was  commenced  by  a  Notice  of  Inquiiy  in 

■""'        ■■■.-■■.■■        -.  ■  im  and  Order  dated  July  2"   ■"■"     "" 


■ty.  I  ... 

For  example,  the  Guild  filed  comments  in  the  Commiwion'a  "Petition  for  Rulemaking  to 
auire  Broadeaat  LieenBeea  to  Maintain  Certain  Program  Records,"  Docket  No.  19667. 

In  O/rKeofCommuakalion  of  the  United  Church  of  Christ  y.  C.  123  U.S.  App.  D.C.  328,359 
VI  niMifii  r''7f„„«<  fi, — h  nfChrat  /")  the  District  of  Columbia  Circuit  granted  standing  to 


citizens'  groups  functioning  as    private  attorneys  gent 
■  See.  t.g.  Ciliiena  Commiltfe  to  Preserve  the  Vovce  oi 
V,  FCC.  436  F.2d  263  (19701  Ihereinafler  the  Atlanta  case,  or  Atlanta.) 


>f  the  Arts  in  A  tlanta  (WGKA-AM  and  FM) 

--.    . -   - ws.oi  Attanta.1 

The  latter  was,  as  described  more  fully  infra,  the  experience  of  the  Guild. 
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Both  appear  to  involve  some  notion  of  divereity.'  but,  in  varying  degnee,  omit  not 
only  the  public  interest  atandard  but  most  if  not  all  proceedings  in  which  a  licens- 
ee's compliance  with  such  a  standard  may  be  reviewed.  Without  such  a  standard 
and  such  proceedings  there  is,  of  couise,  no  guarantee  that  necessaiy,  desired,  and 
(institutionally  compelled  diversity  will  actually  occur. 

The  Guild  believes  the  lack  of  a  public  interest  standard  including  the  preserva- 
tion of  unique  formats,  and  the  two  Bills'  provision  for  licensing  virtually  in  perpe- 
tuity will  result  in  precisely  the  opposite— a  homi^enization  of  broadcust  services 
which  will  deprive  listeners  and  viewers  of  access  to  that  diversity  of  "social, 
political,  esthetic,  moral  and  other  ideas"  which  is  their  right  as  the  ultimate 
owners  of  the  airwaves,  and  which  the  First  Amendment  guarantees. 

In  the  following  comments,  the  Guild  will  describe  the  development  of  the  present 
decisional  protection  for  unique  formats,  a  protection  based  upon  the  clear  recogni- 
tion that  the  unregulated  marketplace  simply  does  not  work  to  maximize  diveraity. 
In  arguing  that  the  present  Bills'  almost  total  reliance  on  the  marketplace*  " 


misplaced,  it  will  offer  its  own  experience,  and,  more  briefly,  the  experience  of  other 
Ds  which  have  been  successful  in  maintaining  diversity  against  market  pres- 
,  precisely  and  solely  because  of  the  existence  of  a  regulatory  scheme  which 


__   J  licensees  to  operate  in  "the  public  interest." 

Finally,  it  will  discuss  various  ways  in  which  the  proposed  Bills  would  contribute 
t4>  a  loss  of  diversity  and  protection  of  minority  tastes,  and  will  sugf^t  how  the 
present  Act,  or  the  proposed  Bills  might  be  changed  to  more  effectively  provide 
diversity  through  meaningful  enforcement  procedures. 


In  August  of  1969.  the  Commission  granted,  without  a  hearing,  a  contested  * 
petition  for  transfer  of  an  Atlanta  radio  station.  WGKA,  where  the  tianaferree 
proposed  a  format  change  from  classical  music  to  "easy  listening."  Although  surv^s 
showed  that  approximately  16  percent  of  Atlanta  listeners  preferred  classical  music 
to  other  formats,  and  although  the  proposed  transfer  would  leave  that  "substantial 
minority"  without  any  other  source  of  its  preferred  programming,'*  the  Commission 
refused  to  consider  the  format  change  in  determining  whether  the  transfer  was  in 
the  public  interest. 

On  October  3D.  1970,  the  D.C.  Circuit  reversed  the  Commission  and  remanded  for 
an  evidentiary  hearing  as  to  a  number  of  issues,""  Atlanta,  aupra.  The  Court 
specifically  held  that  the  public  interest  standard  of  the  Communications  Act  in- 
cluded diversity  of  entertainment  formats,  and  that  the  listening  preferences  of  a 
substantial  minority  audience  must  be  weighed  in  determining  a  transfer  applica- 
tion which  would  deprive  that  audience  of  a  unique  format. 

In  May  of  1971,  the  same  Court  reversed  the  Commission's  grant  of  a  transfer 
application  which  would  have  resulted  in  the  disappearance  of  a  unique  classical 
format  in  Syracuse,  New  York.  WONO  (FM)  v.  FCC.  No.  7101336  (D.C.  Cir.  May  13, 
1971)  (summary  reversal  on  application  for  stay). 

Again,  in  1973,  the  D.C.  Circuit  Court  reversed  the  Commission's  grant,  without  a 
hearing,  of  a  transfer  application  for  a  Toledo  station  which  would  have  eliminated 
another  unique  format — this  time  "progressive  rock."  Citizens  Committee  to  Keep 
Progressive  Rock  (WGLN-FM)  v.  FCC.  156  U.S.  App,  D.C.  16,  478  F.2d  926  (1973) 
(hereinafter  "Progressiue  Rock."). 

In  remanding  for  a  hearing  on,  inter  alia,  the  financial  viability  of  the  unique 
format,"  the  Court  explained  to  the  Commission  that  format  changes  must  be 
treated  no  differently  from  any  other  element  effecting  the  public  interest — e.g.,  if 


Bntly  required  by  "the  public  interest,  convenience  and  ni      ..    , 

uree,  more  overtly  and  exclusively  reliant  on  marketplace  forcea.  finding  that, 

:e«  can  be  the  moat  eftlcient  regulator  of  Ihe  proviuon  of  telecommunications 


,  "easy  listening."  duplicated  a  format  already  broadcaM  by  several 

led  unnroritability  of  the  existing  operation  under  a  classical  music 
ws  of  prominent  citizens  were  represented,  and  the  degree 
I  claaaical  music  from  other  broadcasting  Bources. 
at  it  IB  the  present  and  future  financial  viatrility  of  (he 
uc  ueLernimeu,  not  merely  whether  the  broadcaster  has  sufTered  lonee — Tor 
n  the  past,  id.  478  F.2d  931-932. 
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broadcast  license  U  a  competing  applicant  over  an  existing  licensee  who  was  doing 
an  adequate  job.  Boston  Broadcasters.  Inc.  the  winning  applicant,  began  operating 
Boeton'H  channel  5  as  WCVB-TV  in  1972.  Perhaps  more  than  any  other  single 
;,  the  WHDH  case  propelled  efforts  in  Congress  to  revise  the  Communications 

w  of  the  critical  role  of  the  WHDH  case,  it  is  appropriate  to  look  at  what  the 
effects  of  that  decision  have  been  on  the  viewers  of  Boston:  In  1974  and  again  in 
1975,  surveys  by  the  National  Black  Media  Coalition  ranked  WCVB-TV  number  one 
of  all  VHF  network  affiliates  in  the  top  50  markets,  based  on  criteria  such  as  local 
news,  local  public  affairs,  and  black  employment.  When  the  first  New  England 
Emmy  Awards  were  presented  in  1977,  WCVB-TV  won  14  of  the  32  awards  (with 
nine  stations  sharing  the  remaining  ISIr  in  1978,  it  won  17  of  the  44  awards.  Many 
of  the  station's  productions  have  been  of  such  high  quality  that  they  have  been 
successfully  offered  for  national  syndication— Goorf  Day!,  Jabberwocky,  House  Call 
(with  Dr.  Timothy  Johnsonl,  and  The  Baxters. 

It  is  no  coincidence  that  such  a  surperior  record  has  been  achieved  by  a  successful 
challenging  applicant:  BBI  would  not  have  gotten  the  license  if  they  had  not  offered 
something  extraordinary.  The  present  law  not  only  provides  the  opportunity  for  new 
broadcasters  committed  to  quality  programming  to  get  on  the  air.  but  it  has  served 
to  spur  existing  broadcasters  to  provide  belter  service  to  the  public.  Thus  we  urge 
that  new  applicants  be  given  a  fair  chance  at  comparative  hearings. 

We  also  urge  the  retention  of  the  two  comparative  criteria  prohibited  by  Section 
302  of  S.  611:  media  diversification  and  participation  of  ownership  in  station  man- 
agement. We  note  that  Boston  Broadcasters,  Inc.  wontheir  license  because  of  these 
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e  believe  that  these  attributes  of  WCVB-TV  ai 
part  of  the  station's  excellent  record  over  the  past  seven  years. 

Retention  and  enforcement  of  these  standards  would  also  help  to  r 
increasing  tendency  for  locally  owned  radio  stations  to  be  taken  ove 
corporations  or  group  owners.  This  tend  away  from  local  ownership  L  „  ^ 
result  of  the  escalating  purchase  price  for  radio  stations.  In  the  Boston  SMSA  alone, 
eight  locally  owned  stations  have  been  bought  up  bv  out-of-town  corporate  or  group 
ownera  since  1972  (WEZE,  WHDH.  WCOZ,  WITS.  WDLW,  WBCN.  WXKS.  and 
WXKS-FM).  Only  two  stations  have  gone  the  other  way— both  daytime  AMs  WCAS 
and  WROLI. 

We  also  urge  that  the  possibility  for  comparative  hearings  be  available  when 
stations  are  transferred— presently  prohibited  by  Section  310(d)  of  the  Communica- 
tions Act.  Under  the  FCC  s  "Avco  rule"  (in  effect  between  1946  and  1949),  a  broad- 
caster who  wanted  to  sell  a  station  was  required  to  advertise  his  desired  selling 
price,  and  if  there  was  more  than  one  purchaser,  the  Commission  would  judge 
applicants  on  the  basis  of  its  standard  comparative  criteria,  including  diversity  of 
media  control,  participation  by  owners  in  station  operation,  and  prop(»ed  program- 
ming service.  At  present,  the  purchase  of  a  station  is  the  only  "port  of  entry  into 
broadcasting  in  most  markets  (unless  the  historic  practice  of  renewing  licenses 
routinely,  even  in  the  face  of  competing  applications,  is  radically  changed).  As  the 
only  chance  to  judge  between  competing  applicants  without  injury  to  an  existing 
broadcaster,  an  Avco-type  rule  should  be  mandated,  not  prohibited,  by  Congress, 
with  the  most  imjportsnt  criteria  being  iocal  ownership  and  contribution  t 
overall  diversity  of  service  in  the  market. 


We  are  encouraged  by  the  realistic  stance  taken  by  S.  6U  on  broadcast  signal 
retransmission  (Section  332).  The  other  communications  bills  and  much  of  the  FCC's 
past  policy  have  unnecessarily  limited  signal  importation  on  cable  television,  thus 
hindering — not  helping— the  diversity  available  in  a  given  location.  S.  611  would 
restrict  signal  importation  only  when  it  could  be  shown  that  this  importation  would 
cause  a  greater  harm— the  dimunition  of  local  program  origination— and  places  the 
burden  of  proof  to  show  harm  where  it  should  be — on  the  broadcaster. 

We  are  also  hopeful  about  Section  503*8  mandate  for  the  Spectrum  Commission  to 
undertake  a  complete  reevaluation  of  presenl;  spectrum  allocation.  We  beleive  that 
many  of  the  present-day  problems  of  the  broadcast  marketplace  result  from  the 
shortage  of  frequencies  devoted  to  broadcasting. 


'  WHDH.  Inc..  16  FCC  24  1  aflfiS).  nffd  sub  nam.  Gnraler  Boston  Ttlevitton  Corp.  v 
f.  2d  841  ID.C.  Cir  1970),  cerl.  denied,  403  U.S.  929  II9T1).  Because  the  license  was  a 
BBI  on  these  criteria,  the  (ijinmission  did  not  find  it  necessary  to  consider  WHDH" 
r.  Though  some  commentatora  insist  that  these  ex  parte 


L 


e  WHDH  a  unique  case,  the  decision  itself.  16  FCC  2( 


T.  indicates  they 
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The  Court  of  Appeals  has  now  expounded  a  consistent,  carefully  thought  out  and 
highly  developed  body  of  case  law  which  rebuts  all  the  Commission's  (and,  of  course. 
the  broadcasters')  rhetoric  about  the  supposedly  wonderful  workings  of  the  market- 
place in  assuring  maximum  possible  diversity.  The  Court  has  concluded,  as  have  the 
Guild,  and  many  others."  that  given  the  overwhelming  profit  motive,  some  degree 
of  regulation,  and/or  its  threat  are  abaoluteiy  critical  to  the  promotion  and  mainte- 
nance of  diversity  in  programming. 

The  balance  struck  by  the  WEFM  Court  in  interpreting  the  present  statutory 
scheme,  if  followed  by  the  Commission,  would  provide  that  necessary  r^ulation 
without  unduly  burdening  the  broadcasters."  It  would  also,  as  the  Guild's  experi- 
ence demonstrates,  result  in  the  preservation  of  formats  which  not  only  contribute 
to  diversity,  but  which  are  themselves  frequently  unique  cultural  assets,  uniquely 
available  to  all  the  people  of  this  country." 

II.   THE   guild's   experience 

For  seventeen  years  WNCN-FM,  broadcasting  at  104,3  m^ahertz  on  the  FW  dial, 
aired  a  unique  24-hour  classical  music  format.  First  owned  by  the  Concert  Network 
and  purchased  in  1964  by  L.  W.  Froelich,  it  was  sold  in  1973  to  Starr  Broadcasting 
Corp.  after  Mr.  Froelich's  death. 

On  August  27,  1974,  William  F.  Buckley,  Jr.,  Chairman  of  the  Board  of  Starr 
Broadcasting,  announced  Starr's  intention  of  changing  WNCN's  format  from  classi- 
cal musical  to  "progressive  rock"  on  October  4.  1974  {New  York  Times,  Aug.  28, 
1974). 

Believing  that  Buckley's  plan  was  at  best  impractical,  and  at  worst  a  smokescreen 
to  divert  legitimate  protest,  two  listener  groups,  the  Guild  and  Classical  Radio  for 
Connecticut  *°  were  formed  to  protest  the  format  change.  On  September  23,  1974  the 
Guild  petitioned  the  FCC  to  revoke  Starr's  license  and/or  call  for  an  immediate 
license  renewal  (the  "Petition")  (New  York  Post,  Sept.  25,  1974). 

The  Guild  also  requested  the  Commission  to  issue  a  stay  in  the  format  change, 
and  when  this  was  denied  it  made  a  similar  motion  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  On  October  4  that  court  granted  a  stay 
to  determine  the  applicability  of  WEFM,  decided  the  same  day.  The  st^  was 
subsequently  dissolved  on  October  25,  1974  because  the  court  deemed  the  Guild's 
claims  not  yet  procedurally  ripe  for  its  determination.  The  order  dissolving  the  stay, 
however,  enjoined  Starr  from  disposing  of  the  WNCN  record  library  or  transferring 
the  format  to  another  station  pending  the  completion  of  administrative  and  judicial 
review.  D.C.  Circuit  No.  75-.925,  Order  dated  October  25,  1974. 

The  format  actually  changed  on  November  7,  1974  (Newsday,  Nov.  8,  1974)  when 
Mozart's  Requiem  was  interrupted  by  a  rock  rendition  of  "Roll  Over  Beethoven." 
An  estimated  400.000  listeners  were  left  without  the  24-hour  classical  music  format 
upon  which  they  depended,  to  be  which  they  had  been  accustomed  and  dearly 
attached. 


"Numerous  other  courts  and  commenlatore  have  discmsed  Ihe  fact  that  the  commercial 
marketplace  does  not  work  adequately  M  promote  or  protect  diversity.  See,  e.g.  Banzhaf  v  FCC 
132  U.S.  App.  D.C.  14,  32  fn.  76,  40,'i  F.2d  1082,  HIO  H96BI  cert.  dta.  396  VS.  342  (19691.  Note. 
Liatenerv'  Righta:  Public  Inttrvrntion  in  Radio  Format  Chan^.  49  Sc.  John's  L.  Rev.  714  (19T5J. 
Note,  The  Lattnert'  Right  to  Htar  in  Bmadaatxng.  22  Stan.  L.  Rev.  863(19741.  tiote,  Rigulalion 
of  Program  Content  by  the  FCC,  79  Harv.  L.  Rev.  fOl,  714  (19641. 

"  It  should  be  noted  that  under  the  present  case  law  exegesis  of  the  present  Act.  the  hearing 
called  for  in  the  Atlanta-WEFM  line  of  cases  occurs  only  when  there  is  "significant  public 
grumbling"  about  the  proposed  format  change.  Where  there  is  no  such  grumbling,  or  where  the 
abandoned  format  ia  not  unique,  no  hearing  on  that  aspect  of  the  public  interest  determination 

■.e  the  initial,  modest  cost  of  a  receiver  is  met.  at 
.     „  .  „  ,..._...,  source  of  free  cultural  material.  Many  persons, 

because  or  age.  disability  or  poverty,  have  no  other  access  to  the  enormous  cultural  riches  which 
this  country  possecses.  People  who  cannot  alTord  a  large  library  of  records  can  hear  a  vast 
variety  of  classical  music  on  America's  classical  music  stations;  youngsters  who  cannot  afford,  or 
have  no  access  to  concerts,  can  experiment  with  numerous  diverse  musical  styles.  Young  Black 
ghetto  children  can  learn  of  the  richness  of  their  musical  heritage,  and  the  enormous  contribu- 
tion to  American  culture  made  by  Black  jazz  musicians.  It  is  precisely  this  essentially  "free" 
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Duiiiig  the  ensuing  months,  the  Guild  filed 
GoauniMtoa"  and  acted  to  gather  impressive  and 
publk,  the  press,"  and  public  ofTicials  and  bodies." 

^MUTsd  by  this  enormous  outpoiirine  of  public  (xincem,  the  Commission  b^an  its 
<nm  iaVMti^tian  "  of  the  situation,  although  it  did  not  formally  act  on  the  Guild's 
Mnding  petitioQ.  In  February,  when  Starr's  license  came  up  for  renewal,  the  Guild 
filed  a  Petition  to  Deny  incorporating  all  of  its  previous  charges." 

"Hie  stage  was  thus  set  for  designation  of  hearings  under  the  WEFM  line  of  cases, 
wfaen  the  possibility  of  hearings  oecame  a  legal  necessity.  On  May  1,  1975  Concert 
Bttdio,  Inc.,  a  Chicago  based  group  friendly  to  the  Guild  and  CRC  filed  a  completing 
■ppliration  for  Starr's  license.  Under  applicable  law,  a  comparative  hearing  nad  to 

Faced  with  the  certainty  of  an  expensive  and  possibly  dangerous  hearing,"  Starr 
dwKW  to  sell  the  station  to  GAF.  Inc.,  a  corporation  which  wanted  to  return  and 
continue  the  previous  classical  music  format. 

Fallowing  several  months  of  negotiations,  Starr,  GAF,  the  Guild.  CRC  and  Con- 
cert Radio  entered  into  a  five-party  agreement  in  which  the  latter  three  groups 
agreed  to  wittidraw  their  various  petitions  upon  Commission  approval  of  the  sale  to 
GAF,  and  certain  other  conditions  which  would  further  quarantee  the  permanent 
return  of  the  format." 

On  August  25,  almost  a  year  to  the  date  from  Buckley's  initial  announcement,  the 
format  changed  back  to  classical  music  with  the  appropriate  and  joyful  broadcast  of 
the  Beemirexit  from  Bach's  B.  Minor  Mass.  The  return  of  ctaasical  music  was 
greeted  with  unbridled  happiness  by  hundreds  of  thousands  of  listeners."  Today, 
■ome  four  years  later.  New  Yorkers  and  other  area  listeners  continue  to  enjoy  and 
to  treasure  their  beloved  and  only  24  hour  classical  music  station  at  its  familiar 
place  at  104.3  on  the  dial. 
tmplicalUm  of  Ike  guild's  experience,  and  other  stories 

Tlw  WNCN  story  had,  everyone  will  agree,  a  happy  ending.  This  ending,  with  its 
dear  and  enormous  public  benefit  wouldi  however,  not  have  occurred  witnout  both 
the  public  interest  standard,  renewal  and  hearing  requirements  of  the  present  Act 
and  the  judidal  ei^esis  of  those  provisions  in  the  WEFM  decision.  Under  S.  622 
and,  moat  probably,  S.  611  as  well,  the  ending  would  have  been  very  different;  there 
wotUd,  in  fact,  have  been  no  story  at  all. 

The  WNCN  case  is  a  classic  example  of  the  failure  of  the  commercial  marketplace 
to  provide  valuable  and  needed  prt^amming  service  for  minority  tastes."  The 


•>  Starr  had  anawercd  the  Guild's  Petition  and  the  Guild  replied  with  large  m 

material,  much  of  which  went  to  character  ieauee  of  the  licensee,  and  much  to  d< 

dnanciB]  lomn  HifTered  by  the  station,  allegedly  juBtltylne  and  requiring  Che  format  change, 
had  in  fKt  been  carefully  and  deliberately  orehestrated  by  Starr. 

"For  txMmfAe,  during  the  Guild's  battle  to  return  classical  muBlc,  the  New  York  Times 
editorialiml  in  its  favor  no  less  than  five  times! 

'Tha  New  Jeney  L^islature  passed  a  unanimous  resolution  calling  for  retention  of  the 
format  and  full  public  hearings  on  the  matter:  this  was  followed  by  a  similar  resolution  issued 
br  the  New  York  City  Counsel.  Two  dozen  Congress  people  whose  diatrida  had  been  served  by 
WNCN  appealed  to  the  "™-  .,     .         -    r  


34  wpealed  ti 


e  FOC  for  action  on  the  format  change,  as  did  Governor  Byrne  of  New 


Janay  and  numerous  other  local  political  rigui 

"Soma  of  the  shadier  circumstances  which  may  have  been  discovered  during  the 
are  fully  set  ibith  in  a  valuable  piece  of  investigative  journalism  concerning  t  — 
___...i..._j  — . ...  •_ ^..  .... ..,«..  „■...,  ..  ^--,eJ), 


iveatigation 

_. .  .  _.    .._ ^.  .  .  , _ _.  which  was 

publisbsd  oontamporaneoualy  in  MORE.  See  Heltsner.  "The  Fight  to  Save  Mozart.'  MORE  Vol. 
VJtonTApiil  1976. 

^Ihmt  ilicluded  Starr's  failure  to  comply  with  its  representation  to  the  Commission  upon  its 
puithsse  of  WNCN,  its  violation  of  Commission  rules  and  regulations  including  the  public  file 
re^uiiement  and  the  faimees  doctrine,  the  allegedly  fraudulent  Starr  pledge  campaign,  and  the 
pnmary  format  issue — that  retention  of  the  unique  classical  music  format  was  in  the  public 
mtaran  and  must  be  protected  by  the  Commission. 

"See  discusrion  of  the  reasons  for  such  a  comparative  hearing  in  Ciiiien*  Communicaiiont 
OiUer  V.  fCC  447  F.  Zd  120(D.C.  Cir.  1971). 

"  For  Starr,  like  other  multiple  owners,  an  adverse  character  finding  could  have  cost  it  all  its 

UcenMS,  not  just  WNCN. 

"Tlwae  included  the  establishment  of  a  Listener  Advisory  Committee,  reimbursement  of  the 
Otiild  and  CRC*  legal  expenses,  and  an  option  for  purchase  to  Concert  Radio  in  the  event  GAF 
no  lonser  wisbad  to  broadcast  the  clasaicaf  format. 


"'Hie  almost  universal  joy  greeting  the  return  of  the  fom 

.orker.  Sept  8,  1975.  p.  24;  New  York  Magaiine.  Sept.  22.     

Atw.  26,  ,1976,  pp.  1  and  7;  the  New  York  Poet,  Aug.  26,  1975,  pp.  2  and  48;  and  a  New  York 


clear  that  there  is  a  continuing  decline  in  the  absolute  number  of  stations  programming  this 
Awmat   Attm^Ut^  am  EWhfhit  A  La  a  liat  nt  „a.«^»»%:»i  at^tJQi^  pFesently  broadcasting  30  or  more 


Times  sditsria],  Aug.  23. 1975,  p.  20 

"In  the  area  wiui  which  the  Guild  is  most  familiar,  i.e.  classical  music  broadcaslini 

Digitized  by  LjOOQ  IC 


3158 

question  was  never  whether  WNCN  had  a  large  audience  of  entirely  devoted  listen- 
ers; it  clearly  did."  Nor  was  the  real  question  whether  the  classical  music  format 
was  financially  viable;  four  years'  experience  with  an  owner  dedicated  to  the  format 

proves  that  as  well. 

The  issue  was,  as  it  always  is  in  a  totally  free  marketplace,  not  how  can  a  licensee 
beat  serve  the  public,  but  now  can  he  make  the  most  money.  Contrary  to  the 
Commission's  long  discredited  view."  broadcasters  do  not  necessarily  choose  their 
pn^amming  to  till  unmet  needs,  but  to  maximize  profits.  This,  certainly  was  the 
case  with  Starr  and  WNCN." 

This  has  also  been  true  of  a  number  of  other  stations  programming  unique 
formats,  where  threatened  Commission  or  Court  intervention  under  the  present 
statutorv  scheme  has  resulted  in  a  decision  to  retain  a  unique  format  which  was 
profitable,  but  possibly  less  profitable  '*  than  the  licensee  mi^cht  have  chosen. 

For  example,  in  1975  the  Riverside  Broadcasting  Corporation  attempted  to  trans- 
fer its  license  for  Radio  Station  WRVR-FM.  New  York,  to  the  Sonderling  Broadcast- 
ing Company.  Sonderling  proposed  to  change  WRVR's  pn^ramming  from  24  hour 
jaz2,  a  unique  format  in  the  New  York  area,  to  "rhythm  and  blues,"  a  format 
available  on  a  number  of  other  stations," 

A  listeners'  group,  the  Citizens  Committee  to  Save  Jazz  Radio,  organized  and 
petitioned  the  Commission  to  deny  the  transfer  based  on  WEFM  and  other  grounds. 
Again,  massive  public  and  editorial  support  was  mobilized.  On  what  was  apparently 
the  eve  of  designation  for  hearings."  Sonderling  amended  it  application  and  agreed 
to  retain  the  all  jazz  format. 

Perhaps   in   the   totallv  free  marketplace   its   profits   would   have  increased   b^ 


broadcasting  rhvthm  ano  blues  on  two  stations  in  New  York;  instead,        

mally  regulated   marketplace,  hundreds  of  thousands  of  listeners  in  the  tri-state 
area  have  unparalleled  access  to  this  historic  and  invaluable  art  form," 

In  Milwaukee.  Wisconsin,  a  licensee  broadcasting  a  unique  ethnic  "polka"  format 
decided  to  sell  to  a  broadcaster  who  proposed  to  duplicate  other  religious  program- 
ming in  the  area.  Outraged  listeners  organized  and  petitioned  to  deny  based  on  tiie 
WEFM  case.  The  parties  apparently  had  second  thoughts,  and  the  polka  format  was 
retained  to  the  delight  of  Milwaukee's  Polish  population  and  many  others.** 


>r  such  stations  as  of  1976, 
wiLn  tnose  suLiona  wno  nave  ananaonea  cioBBicai  muBic  in  cne  inierim  aaterialced.  This  second 
list  shows  the  demise  of  16  such  stations  in  two  years;  in  addition  the  Guild  is  aware  of  three 
other  major  clasGical  Btations,  WBAL-FM,  Baltimore,  WBFB,  Rochester,  and  WHAS-FM.  Louis- 
ville, which  "went  under"  between  19T4  and  1976.  Within  the  past  two  weeks,  yet  another 
elaaaical  music  station  WONO-FM,  Syracuse,  New  York,  has  been  lost  to  the  profit  motive. 
leaving  a  major  area  of  New  Ynrk  State  with  on  commercial  aoun»  of  classical  muaic. 

■■  A  most  concrete  demonstration  of  this  was  the  lisleners'  response  to  Buckley's  pledge 
campaign  when  the  lormat  change  was  first  announced.  In  a  matter  of  iayt  more  Ch^ 
$500,000.00  was  pledged  to  continue  the  format  on  another  frequency.  The  problem,  unfortu- 
nately was  that,  as  in  many  major  markets,  there  was  no  available  frequency. 

"The  Commission  itself  is  well  aware  of  this  from  unhappy  examples  resulting  from  the 
demographicB  of  television  audiences.  As  is  well  known,  although  The  Lawrence  Welk  Show  ww 
one  of  the  most  popular  and  heavily  viewed  programs  on  television,  it  was  cancelled  because  its 
audience  was  largely  elderly,  and  thus  unattractive  to  advertisers  because  of  th^  supposedly 
lower  discretionary  income.  The  owners  of  the  airwaves  should  not  be  cut  off  from  servioe  of 
particular  value  or  enjoyment  to  them  simply  because  they  reach  65  and  live  on  Social  Security. 

"In  its  proposed  switch  to  rock  muaic  Starr  was  not  only  interested  in  going  after  a  larger 
share  of  the  18-34  year  old  market  beet  loved  bv  advertisers,  it  also  complained  that  the  greater 
length  of  most  classical  pieces  made  it  impossible  lo  intersperse  a  maximuin  number  of  conuDer- 
icals.  It  is  hard  to  imagine  how  Western  culture  would  have  developed  if  it  were  limited  entirely 

"Of  course  there  is  never  any  way  of  telling  whether  the  licensee's  or  transferree's  plans 
would  ultimately  have  made  more  money  In  many  instances,  we  believe,  they  would  not,  but  by 
the  time  this  fact  was  discovered,  the  unique  format  might  be  lost  forever, 

"  Including  an  AM  station  already  owned  by  Sonderling.  WWRL-AM, 

*■  Broadcasting  magazine  reported  that  the  General  Oiunsel's  office  of  the  CommisBian  had 
found  the  WRvR  situation  indistinguishable  from  those  in  Atlanta  and  Progrtnive  Rock  and 
had  determined  that  a  hearing  must  be  held.  As  character  issues  had  also  been  raised,  and 
Sonderling  was  a  multiple  owner.  Sonderling  apparently  decided  that  the  retention  of  jam  was  a 
small  price  to  pay  to  avoid  a  hearing. 

"  The  KVK  case  is  contained  in  Commission  files  as  Riivrside  Bmadautiiui  Uoro.  l''ile  Mo, 
BTC::7817. 

s  entitled  Application  of  Univeraal  Broadcasting  of  Milwaukee  (WYLO-AH> 

n.  File  No,  TC-7817, 
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■L  WNCN  Listeners 


The  WNCN  Listeners'  Build,  Inc.  (hereinafter  "the  Guild")  is  a  federally  tax 
exempt,  not  for  proiit  organization  whose  members  reside  primarily  within  the 
service  area  of  Radio  Station  WNCN-FM,  New  York,  As  set  forth  more  fully  herein. 
the  Guild  was  formed  in  1974  to  preserve  the  unique  24  hour  classical  music  format 
of  WNCN-FM:  in  the  course  of  its  successful  struggle  the  Guild  presented  more 
than  110,000  petition  signatures  to  the  Federal  Communication  Commission  (the 
"Commission"!  as  well  as  pursuing  various  legal  remedies  at  the  Commission,  and 
in  the  U.S.  CoutIb  of  Appeals  for  the  District  of  Columbia  and  Second  Circuits, 

Since  the  successful  conclusion  of  its  own  particular  struggle  to  preserve  the 
format  of  WNCN-FM,  the  Guild  has  been  involved  with  other  citizens'  groups 
working  tu  preserve  other  unique  formats,'  Additionally,  it  has  seen  itself  as  part  of 
the  broader  citizens'  movement  in  broadcasting,  and  has  appeared  in  proceedings 
before  the  Commission  which  raise  both  format '  and  non-format  issues,' 

The  Guild  submits  testimony  to  the  Committee  on  Commerce,  Science  and  Trans- 
port primarily  to  spotlight  the  necessity  for  some  governmental  regulation  to  insure 
broadcast  diversity,  particularly  the  preservation  and  growth  of  unique  entertain- 
ment formats.  It  takes  as  its  starting  point  the  Supreme  Court's  statement  that  the 
First  Amendment  requires: 

".  .  .  ,  the  widest  possible  dissemination  of  information  from  diverse  and  antago- 
nistic sources.  .  .  -"  Associated  Press  v.  U.S..  236  U-S.  1.  20  (1945).  See  also  Stanley 
V,  Georsia.  394  U.S.  557,  564  11969). 
and  that 

"It  is  the  right  of  the  public  to  receive  suitable  access  to  social,  political,  esthetic. 
moral  and  other  ideas  and  experiences  which  is  crucial  here."  Red  Lion  Broadcasting 
Co.  v.  FCC  395  U.S-  367,  390  (1969)  (italics  added). 

In  the  past  decade  the  Courts  have  given  this  proscription  meaningful  content, 
first  by  permitting  citizens'  groups  like  the  Guild  to  appear  before  the  Commission 
as  representatives  of  the  public  interest,'  and,  more  relevant  to  this  discussion,  by 
holding  that  the  preservation  of  unique  entertainment  formats  is  a  part  of  the 
"public  interest,  convenience  and  necessity"  standard  of  the  present  Communica- 
tions Act,'  (hereinafter  "the  present  Act"). 

The  existence  of  this  body  of  law  has  not  only  resulted  in  preservation  of  various 
kinds  of  unique  formats  through  reported  court  decisions,  but  has  also  provided  the 
means  for  citizet\s'  and  listeners'  organizations  like  the  Guild  to  pursuade  recalci- 
trant licensees  either  to  maintain  their  unique  formats,  or  to  find  new  licensees  who 

will.* 

The  two  bills  presently  before  this  Committee.  S,  611  and  S.  622  ("the  proposed 
bills"!  have  varying  purpose  clauses,  e.g, 

".  ,  ,  encouraging  diversity  of  ownership  and  control  of  telecommunications  media 
and  competition  among  telecommunications  media  in  the  provision  of  telecommuni- 
cations and  other  media  services.  .  ."  8.611  .S101 
or  to  make  advances  in  technology  available  to  the  public  and  to 

"eliminate  and  reduce  certain  forms  of  regulation  which  may  hinder  the  future 
advancement  of  technology,  inhibit  Its  availability  to  the  American  public,  or  which 
are  otherwise  no  longer  necessary."  8,622,  Sec.  2(bK2). 
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the  San  Francisco  area.  See  pp.  17- 
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lira,  for  a  more  extenaive  discusai 

the  Guild's  formation. 


le  Commisaiort's  "Inquiry  Into  Changes  in  the  Entei 

.. which  was  commenced  by  a  Notice  of  Inquiry  ii 

peranibBr  lii75^  and  which  culminated  in  a  Memoranduraand  Order  dated  July  28,  1976,  6 


FCC  2d  858  119761  and  a  Memorandum  and  Order  Denying  Reconaideralion  dated'July  27,  1977. 
66  FCC  2d  78  (1977).  These  orders  are  presenllv  the  subject  of  a  Petition  for  Review  to  the 
United  Stales  Court  of  Appeals  for  the  District  oF  Columbia  Circuit,  where  the  Guild  is  the  lead 
port)-.  WNCN  Listfoens  Guild,  ei  al.  v.  FCC  rt  al..  Noa.  76-1692,  76-1793  and  77-1951. 

'  For  eiample.  the  Guild  filed  comments  in  the  Commission's  "Petition  for  Rulemaking  to 
RetfUire  Broadcast  Licensees  to  Maintain  Certain  Program  Records/'  Docket  No,  11)667. 


citiiena'  groups  functioning  as    private  otWrneys  Beneral." 
•See.  e.g.  Ciliiena  Commillee  la  Preserve  Ihe  Voice  of  the  Arts 

V.  FCC.  436  F.2d  263  119701  (hereinafter  the  Atlanta  case,  or  Alli 
'The  latter  was.  as  described  more  fully  infra.  Ihe  experience 


it  granted  standing  tt 
Atlanta  'WGKA-AM  and  FM) 
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may  not  constitutionally  be  abridged  either  by  CongresM  or  by  the  FCC  "  Red  Lion, 


The  lack  of  a  public  interest  standard  which  characterizes  S,  622  is  renewed  and 
reinforced  by  its  provision  for  random  selection  of  licensees  if  and  when  frequencies 
become  available,*'  While  the  present  system  of  comparative  hearings  "  is  some- 
times inperfect  and  cumbersome,  it  does  provide  a  means  by  which  competition  may 
serve  the  interest  of  listeners  and  viewers. 

The  existence  of  competing  applicants  almost  always  insures  that  thoee  appli- 
cants— and  thus  the  prevailing  one — are  stronger,  in  public  interest  terms,  than 
they  would  have  been  in  a  non<omparative  situation.  Further,  ^m  the  Guild's 
standpoint,  the  comparative  proceeding  provides  an  opportunity  to  increase  diversi- 
ty by  permitting  the  Commission  to  choose  an  otherwise  equally  qualified  licensee 
based  on  his  prc^amming  proposals  as  they  might  Tilt  a  need  otherwise  unmet  in 
the  listening  area."  Thus,  for  example,  if  a  license  became  available  in  an  area 
which  had  10  rock  stations  and  no  classical  music,"  an  applicant  who  praposed  the 
latter  format  might  be  chosen  over  an  equally  qualified  applicant  who  intended  to 
duplicate  the  former.  In  this  way,  the  public  interest  and  diversity  would  be  served 
on  a  rational  and  competitive  fashion.*' 

Rather  than  this  desirable  result,  under  the  random  selection  process  of  S.  622  the 
best  qualified  applicant  (much  less  the  apphcant  who  would  further  diveimfy)  may 
frequently  not  prevail.  Instead,  a  huge  pool  of  professional  applicants  may  spring 
up:  the  random  "winner"  would  then  not  only  go  essentially  unrKulated  ana 
unreviewable  in  his  own  operation,  but  would  apparently  be  permittea  to  immedi- 
ately set!  his  "randomly  obtained'  license  ■'  with  no  possibility  of  agency  review, 
and  no  limitation  on  the  entity  to  which  he  could  sell." 

For  all  these  reasons,  the  Guild  unequivocally  opposes  the  random  selection  of 
" -s  proposed  by  S.  622. 


(i)  Renewal;  (a)  S.  622. 

Hie  most  startling 
tion  of  S.  622'a  comph 
of  any  possibility  of  n 
perpetuity. 

Under  the  present  Act,  a  licensee  who  proposes  to,  or  who  has  abandoned  a 
unique  format,  thus  lessening  diversity,  may  be  challenged  at  license  renewal  time, 
either  by  a  petition  to  deny  renewal,  a  competing  application  or  both.  As  the  Guild's 
experience  demonstrates,  the  ability  to  engage  in  such  challenges  is  a  mechanism 
which  actually  works  to  preserve  and/ or  increase  diveraity. 

Under  S.  622,  no  periodic  review  is  contemplated,*'  and  the  two"  most  valuable 
weapons  in  the  listeners'  and  viewers'  arsenals  have  been  completely  eliminated. 


"This  would  presumably  occur  nnly  through  new  allcxatione,  although  the  unlikely jKKBibil- 
ity  nf  revocation  might  infrequently  malie  a  license  available.  It  is  significant  that  this  Bill,  like 
the  Van  De«rlin  Bill  (H.R  :aS3)  in  the  House  of  Representatives,  would  edectively  "grandfa- 
ther" all  existing  licenses,  regardless  of  whether  they  now  or  in  the  future  beet  serve  the  public 
interest  and  would  do  so  at  no  monetary  coet  to  the  present  licensees.  Tlie  idea  of  "marketplace 
competition"  is  thus  notably  absent  from  the  area— license  allocation— when  it  should  ecoDomi- 
cally.  although  not  politically,  be  most  evident. 

"  Which,  we  underaland,  would  be  reWined  under  the  pn.vii.inns  nf  S.  fill 

"It  is  clear  that  the  Commission  can,  and  sometimes 

"The  possibilities  here  are,  of  course,  hardly  limited  to 
news,  foreign  language,  Jan.  or  many  other  specialty  formats. 

"  This,  of  course,  also  presupposes  some  means  of  review  in  which  the  applicant's  Bubaequent 
performance  might  be  tested  against  hie  promiseB.  See  infra  at  C, 

"Such  an  immediate  sale  would  be  prohibited,  except  under  extenuating  drcutnsbmccs.  by 
the  Commission's  present  antibrokering  rules  which  are  derived  from  the  present  puUic  interest 

"  We  assume  that,  as  m  the  present  Act  and  H.R,  3333,  no  c 
permitted  at  transfer,  see,  infra,  and  that  multiple  ownership  or  i 
permitted. 

"Although  proviflions  for  license  revocation  are  permitted,  these  are  confined  to  technical 
violations,  and  so  would  not  alTcct  format  or  other  diversity  or  "public  interest"  issues, 

■■  While  the  competing  application  has  seldom  been  used  by  citizens  groups  because  of  its  high 
capital  requirements,  it  was  key  in  the  Guild's  struggle;  it  could  be  a  more  effective  nteana  of 
Footnotes  continued  on  next  page 
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(b)  S.  611. 

The  provision  for  random  review  of  5  percent  of  licensees  contained  in  S.  611, 
while  marginally  superior  to  S.  622.  is  still  an  entirely  inadequate  mechanism  for 
insuring  listeners'  rights  to  diversity.  A  random  selection  process  may  well,  under 
the  law  of  probabilities,  exclude  precisely  those  licensees  whoee  actions  would  now 
require  review  under  the  WEFM  standard.  Further,  since  review  would  be  limited 
to  a  single  prior  year's  performance,  licensees  would  be  encouraged  to  abandon 
unique,  financiallv  viable  formats  on  the  95  percent  chance  that  their  turn  would 
not  come  up  until  their  action  was  more  than  a  year  old,  and  thus  unreviewable." 

(c)  Proposal. 

While  the  present  system  of  scheduled  license  renewal  is  not  the  only  means  of 
insuring  periodic  review  or  the  ability  of  the  public  to  meaningfully  challenge  a 
licensee  s  performance,"  it  has  worked  reasonably  well.  The  Guilo  would,  according- 
ly, propose  retention  of  a  system  of  periodic  license  renewal  with  the  statutory 
addition  of  a  means  for  listeners  to  challenge  any  abandonment  of  a  unique  format 
during  the  license  term." 

(ii)  Transfer. 

The  present  Act  prohibits  comparative  hearings  in  the  transfer  situation,  47 
U.S.C.  §  318(b),  and  both  proposed  Bills  would  a]»>arently  continue  the  practioe.'* 
The  Guild  has  previously  argued  that  preeent  9318(b)  should  be  repealed,  and 
competitive  applications  be  permitted.  Such  repeal  would  constitute  a  positive  step 
in  promoting  diversity  insofar  as  the  Commission  would,  in  evaluating  such  compet- 
ing applications,  be  required  to  heavily  weigh  the  protection  or  promotion  of  diverai- 
ty  through  application  of  the  public  interest  standard  described  above. 

A  comparative  transfer  situation  would  not  only,  as  now,  permit  listeners  to 
challenge  a  proposed  transferrce  who  plans  to  abandon  a  uniaue  format,  it  would 
also  encourage  formation  of  groups  who  would  program  to  fill  gaps  in  an  area's 
programming"  and  thus  potentially  increase  diversity.  The  Guild  endorses  the 
concept  of  competitive  transfer  situations  as  a  needed  amendment  to  the  present 
Act. 

D,  GBNBRAL  RADIO  DERBCtnj^TtON — 8.  62! 

The  Guild  opposes  all  of  S.  622's  provisions  compelling  der^ulation  of  radio  in  the 
areas  of  news  and  public  afTairs  requirements,  fairness  doctrine  and  equal  time 
rules,  and  ascertainment.  See  S.  622.  Sec.  333(aXl)-(4).  These  minimal  requirements 
under  the  present  Act  are  necessary  to  insure  a  licensee's  responsibility  to  the 
public  he  serves;  insofar  as  these  provisions  are  consistent  with  the  Bill's  general 
rejection  of  the  public  trusteeship  concept  of  licensing,  both  should  be  rejected. 

The  structural  means  prohibited  in  Section  333  are  a  small  price  for  the  licensee 
to  pay  for  using  the  scarce  resources  of  the  public  airways.  To  the  extent  that  they 
represent  "Opportunity  costs"  to  the  licensee,  they  result  in  far  greater  benefit  to 
the  public  than  the  minimal,  inadequate  and  non-beneficial  spectrum  fees  which  the 
Bills  would  impose." 

""  e  Guild  would 
a,  that  the  spec 
>)  shows  both  the  inherent  contradictions  in  the  proposed  Bill,  and  seriously 


Footnotes  continued  from  last  pase 

ensuring  diversity  and  protecting  the  public  interest  if  the  coals  of  entry  were  not  so  hij[h.  See 
inFra  for  a  diBcuwion  of  the  value  and  rationale  of  competing  applications,  see  generally  Ciiians 
Communiaitiona  Cenltr  v.  FCQ  lupra.  For  this  reason,  the  Guiul  tnuat  aUo  oppose  that  portion 
of  S.  Gil  which  would  permit  dilTerent  standards  for  competing  applicants  in  renewal  Bi'   "~   ~ 


iling  tl 


Guild's 

"Of  course  the  licensee  who  was  selected  for  review  and  "passed"  would  be  even  better  off. 

"The  revocation  procedure  contemplated  by  S.  622  would  not  provide  auch  a  tneaninful 
opportunity;  this  is  even  more  true  where  there  is  no  "public  interest"  standard  against  which 
the  licensee's  performance  may  be  measured. 

"The  Atlanla-WEFM  line  of  cases  ontv  involved  transfer  and  renewal  situations,  and  do  not, 
on  their  face,  apply  to  mid-1tcen»e  term  changes.  While  the  Guild  has  argued  that  attandonment 
unique  formal  must  be  susceptible  to  challenge  whenever  it  occurs,  statutory  clarification 
J  ^:^^]\fy  ^p  rceolution  of  this  '••"••'•  ^^-  •**-  r'««^«*i«.:*_  -_  ;*..  ^..»>.»^^_  v^^j- 
nakes  no  amendment  of  3 
;  of  transfer  or  transfer  rt 

-  This,  of  cours 

"sell"  his  right  U      _  .. 

demonstrates,  that  it  is  the  high  coat  of  entry  which  limits  experimentation  and  diversity,  and 
not  consumer  oriented  regulation,  as  the  present  Commissian  would  have  us  believe. 

•>  The  "spectrum  use  fee"  to  be  collected  is  not  designated  so  as  to  "come  back"  to  die  public 
in  the  fann  of  other  or  more  divene  programniiDg, 
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The  Court  of  Appeals  has  now  expounded  a  consiEtent.  carefully  thought  out  and 
highly  developed  body  of  case  law  which  rebuts  all  the  Commission 'b  land,  of  course. 
the  broadcasters')  rhetoric  about  the  supposedly  wonderful  workings  of  the  market- 
place in  assuring  maximum  possible  diversity.  The  Court  has  concluded,  as  have  the 
Guild,  and  many  others,"  that  given  the  overwhelming  profit  motive,  some  degree 
□f  regulation,  and/or  its  threat  are  absolutely  critical  to  the  promotion  and  mainte- 
nance of  diversity  in  programming. 

The  balance  struck  by  the  WEFM  Court  in  interpreting  the  present  statutory 
scheme,  if  followed  by  the  Commission,  would  provide  that  necessary  regulation 
without  unduly  burdening  the  broadcasters."  It  would  also,  as  the  Guild's  experi- 
ence demonBtrates,  result  in  the  preservation  of  formats  which  not  only  contribute 
to  diversity,  but  which  are  themselves  frequently  unique  cultural  assets,  uniquely 
available  to  all  the  people  of  this  country." 


For  seventeen  years  WNCN-FM,  broadcasting  at  104.3  megahertz  on  the  FM  dial, 
aired  a  unique  24-hour  classical  music  format.  First  owned  by  the  Concert  Network 
and  purchased  in  1964  by  L.  W.  Froelich,  it  was  sold  in  1973  to  Starr  Broadcasting 
Corp.  after  Mr.  Froelich's  death. 

On  August  27,  1974,  William  F.  Buckley,  Jr.,  Chairman  of  the  Board  of  Starr 
Broadcasting,  announced  Starr's  intention  of  changing  WNCN's  format  from  classi- 
cal musical  to  "prx^ressive  rock"  on  October  4,  1974  {New  York  Times.  Aug.  28, 
1974). 

Believing  that  Buckley's  plan  was  at  best  impractical,  and  at  worat  a  smokescreen 
to  divert  legitimate  protest,  two  listener  groups,  the  Guild  and  Classical  Radio  for 
Connecticut  ■°  were  formed  to  protest  the  format  change.  On  September  23.  1974  the 
Guild  petitioned  the  FCC  to  revoke  Starr's  license  and/or  call  for  an  immediate 
license  renewal  (the  "Petition")  [New  York  Post.  Sept.  25,  1974). 

The  Guild  also  requested  the  Commission  to  issue  a  stay  in  the  format  change, 
and  when  this  was  denied  it  made  a  similar  motion  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit.  On  October  4  that  court  granted  a  stay 
to  determine  the  applicability  of  WEFM,  decided  the  same  day.  The  stay  was 
subsequently  dissolved  on  October  25,  1974  because  the  court  deemed  the  Guild's 
claims  not  yet  procedurally  ripe  for  its  determination.  The  order  dissolving  the  stay, 
however,  enjoined  Starr  from  dispiwing  of  the  WNCN  record  library  or  transferring 
the  format  to  another  station  pending  the  completion  of  administrative  and  judicial 
review.  D.C,  Circuit  No.  75-.925,  Order  dated  October  25,  1974. 

The  format  actually  changed  on  November  7,  1974  INewsday,  Nov.  8,  1974)  when 
Mozart's  Requiem  was  interrupted  by  a  rock  rendition  of  "Roll  Over  Beethoven." 
An  estimated  400,000  listeners  were  left  without  the  24-hour  classical  music  format 
upon  which  they  depended,  to  be  which  they  had  been  accustomed  and  dearly 
attached. 


.  .. ._   ._ e  discussed  the  fact  that  the  commercial 

marketplace  doea  not  work  adequately  lo  promote  of  protect  diversity  See,  e.g.  Bamhafv.  FCC 
132  U.S.  App.  D.C,  14,  32  fn.  76,  405  F.2d  1082,  1110  (19681  cert.  dtn.  396  U.S.  W2  (19691.  Note, 
Listeners' RighU:  Public  Interuenlion  in  Radio  Format  Changa.  49  St.  John's  L.  Rev.  714(1975). 
Note,  The  Lisltners' Right  to  Hear  in  BroadcaaUng,  22  Stan.  L.  Rev.  863(1974).  Note,  Ruutafion 
ofPnigram  Content  by  the  FCC.  79  Harv.  L.  Rev,  701,  714  (1964). 

■■  It  Bhould  be  noted  that  under  the  present  case  law  exegesis  of  the  present  Act,  the  hearing 
called  for  in  the  Allanta-WEFM  line  of  cases  occurs  only  when  there  is  "Bignificant  public 
grumbling"  about  the  proposed  format  change.  Where  there  is  no  such  grumbling,  or  where  the 
abandoned  format  is  not  unique,  no  hearing  on  that  aspect  of  the  public  interest  determinBlion 
is  required. 

"  A  critical  fact  lo  remember  here  is  that  once  the  initial,  modest  coat  of  a  receiver  is  met,  •! 
least  radio  programming  is  most  people's  only  source  of  free  cullural  material  Many  persons. 
because  of  age.  disability  or  poverty,  have  no  other  access  to  the  enormous  cultural  riches  which 
this  country  possesses.  People  who  cannot  afford  a  large  library  of  records  can  hear  a  vast 
variety  of  classical  music  on  America's  classical  music  stations;  youngsters  who  cannot  afTord,  or 
have  no  access  to  concerts,  can  experiment  with  numerous  diverse  musical  styles.  Young  Black 
ghetto  children  can  learn  of  the  nchnees  or  their  musical  heritage,  and  the  enormous  contribu- 
tion to  American  culture  made  by  Black  jazz  musicians.  It  is  precisely  this  essentially  "free" 
nature  of  radio  programming  for  listeners  which  makes  its  regulation  so  vital  and  critical, 

••Classical  Radio  for  Connecticut  ("CRC")  is  the  Guild's  sister  organization  comwwd  of 
members  residing  in  l^nnecticut,  la  addition  to  the  WNCN  struggle,  discussed  here.  CRC  has 
been  intimately  and  directly  involved  in  the  pending  action  to  restore  a  unique  clanical  music 
format  to  WTIC-FM,  Hartford,  Conn. 
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During  the  ensuing  monthe,  the  Guild  filed  numerous  additional  papers  at  the 
ConimiaBion  "  and  acted  to  gather  impressive  and  unprecedented  support  from  the 
public,  the  press,"  and  public  officials  and  bodies." 

Spurred  by  this  enormous  out[>ouring  of  public  concern,  the  Commission  began  its 
own  investigation  "  of  the  situation,  although  it  did  not  formally  act  on  the  Guild's 
pending  petition.  In  February,  when  Starr's  license  came  up  for  renewal,  the  Guild 
Hied  a  Petition  to  Eteny  incorporating  all  of  its  previous  charges." 

The  stage  was  thus  set  for  designation  of  hearings  under  the  WEFM  line  of  cases, 
when  the  possibility  of  hearings  oecame  a  legal  necessity.  On  May  1,  1975  Concert 
Radio,  Inc..  a  Chicago  based  group  friendly  To  the  Guild  and  CRC  filed  a  completing 
application  for  Starr's  license.  Under  applicable  law.  a  comparative  hearing  had  to 
be  held.- 

Faced  with  the  certainty  of  an  expensive  and  possibly  dangerous  hearing,"  Starr 
decided  to  sell  the  station  to  GAF.  Inc.,  a  corporation  which  wanted  to  return  and 
continue  the  previous  classical  music  format. 

Following  several  months  of  negotiations,  Starr,  GAF,  the  Guild,  CRC  and  Con- 
cert Radio  entered  into  a  five-party  agreement  in  which  the  latter  three  groups 
agreed  to  withdraw  their  various  petitions  upon  Commission  approval  of  the  sale  to 
GAF,  and  certain  other  conditions  which  would  further  quarantee  the  permanent 
return  of  the  format."' 

On  August  25.  almost  a  year  to  the  date  from  Buckley's  initial  announcement,  the 
format  changed  back  to  classical  music  with  the  appropriate  and  joyful  broadcast  of 
the  Ressurexit  from  Bach's  B.  Minor  Mass.  The  return  of  classical  music  was 
greeted  with  unbridled  happiness  by  hundreds  of  thousands  of  listeners."  Today, 
some  four  years  later,  New  Yorkers  and  other  area  listeners  continue  to  eniov  and 
to  treasure  their  beloved  and  only  24  hour  classical  music  stat 
place  at  104.3  on  the  dial. 
Implications  of  the  guild's  experience,  and  other  stories 

The  WNCN  story  had,  everyone  will  agree,  a  happy  ending.  This  ending, 
clear  and  enormous  public  benefit  would,  however,  not  have  occurred  with' 
the  public  interest  standard,  renewal  and  hearing  reouirements  of  the  present  Act 
and  the  judicial  ex^esis  of  those  provisions  in  the  WEFM  decision.  Under  S.  622 
and,  moat  probably,  S,  611  as  well,  the  ending  would  have  been  very  different;  there 
would,  in  fact,  have  been  no  story  at  all. 

The  WNCN  case  is  a  classic  example  of  the  failure  of  the  commercial  marketplace 
to  provide  valuable  and   needed   programming  service  for  minority  tastes."  The 
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-  ror  example,  during  the  Guild'a  '    "'"     ' 
editorialiied  in  ita  favor  no  legs  than  five  times! 

"The  New  JeTsey  Legislature  passed  a  unanLmous  resolution  calling  for  r 
format  and  full  public  hearinga  on  the  matter;  this  whs  followed  by  a  similar  resolution  issued 
by  the  New  Yort  City  Counsel.  Two  down  Congress  people  whose  dialricta  had  been  served  by 
WNCN  appealed  to  Ihe  I^tX;  for  action  on  the  format  change,  as  did  Governor  Byrne  of  New 
Jere^  and  numennis  other  local  political  litres. 

"Some  of  the  shadier  circumstances  which  may  have  been  discovered  during  the  investigation 
are  fully  set  forth  in  s  valuable  piece  of  inveetigative  journalism  concerning  the  case  which  was 
published  contempomneously  in  MORE.  See  Meltsner,  "The  Fight  to  Save  Mozart."  MORE  Vol. 
V.  No  4.  April  1976, 

"These  included  Starr's  failure  to  comply  with  its  representation  to  the  Commission  upon  its 
purchase  of  WNCN,  ita  violation  of  Commission  rules  and  r^ulations  including  the  public  file 
requirement  and  the  fairness  doctrine,  the  allegedly  fraudulent  Starr  pledge  campaign,  and  the 
primary  format  issue — that  retention  of  the  unique  classical  music  format  was  in  the  public 
interest  and  must  be  protected  by  Ihe  Commission. 

"See  discussion  of  the  reasons  for  such  a  comparative  hearing  in  Citaera  Communications 
Center  v.  FCC  447  F.  2d  120  (D.C.  Cir.  19711. 

"  For  Starr,  like  other  multiple  owners,  an  adverse  character  finding  could  have  cost  it  all  its 
licenses,  not  just  WNCN. 

"  These  included  the  establishment  of  a  Listener  Advisory  Committee,  reimbursement  of  the 
Guild  and  CRC's  legal  expenses,  and  an  option  for  purchase  to  Concert  Radio  in  the  event  GAF 
no  longer  wished  to  broadcast  the  classical  format. 

"The  almost  universal  joy  greeting  the  return  of  the  format  was  described  in  e.g.,  the  New 
Yorker,  Sept,  %.  1915,  p.  24;  New  York  Magazine.  Sept.  22,  1975,  p.  60;  the  New  York  Times, 
Aug.  26.  1^5,  pp.  1  and  7;  the  New  York  Post,  Aug.  26,  1975,  pp.  2  and  48;  and  a  New  York 
Times  editorial,  Aug.  23.  1975,  p.  29. 

"In  the  area  with  which  the  Guild  is  moat  familiar,  ie  clasaical  music  broadcasting.  It  is 
clear  that  there  is  a_continuin^  decline  in  the  absolute  number  of  slatioi  ... 
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question  waa  never  whether  WNCN  had  a  large  audience  of  entirely  devoted  listen- 
era;  it  clearlv  did."  Nor  was  the  real  question  whether  the  classical  music  format 
was  financially  viable;  four  years'  expenence  with  an  owner  dedicated  to  the  format 
proves  that  as  well. 

The  issue  was,  as  it  always  is  in  a  totally  free  marketplace,  not  how  can  a  licensee 
best  serve  the  public,  but  now  can  he  make  the  moat  money.  Contrary  to  the 
Commission's  long  discredited  view."  broadcasters  do  not  necessarily  choose  their 
programming  to  fill  unmet  needs,  but  to  maximize  profits.  This,  certainly  was  the 
case  with  Starr  and  WNCN." 

This  has  also  been  true  of  a  number  of  other  stations  programming  unique 
formats,  where  threatened  Commission  or  Court  intervention  under  the  present 
statutory  scheme  has  resulted  in  a  decision  to  retain  a  unique  format  which  was 
profitable,  but  possibly  less  profitable  "  than  the  licensee  might  have  chosen. 

For  example,  in  19'T5  the  Riverside  Broadcasting  Corporation  attempted  to  trans- 
fer its  license  for  Radio  Station  WRVR-FM,  New  York,  to  the  Sonderling  Broadcast- 
ing Company.  Sonderling  proposed  to  change  WRVR's  programming  from  24  hour 
jazz,  a  unique  format  in  the  New  York  area,  to  "rhythm  and  blues,"  a  format 
available  on  a  number  of  other  stations." 

A  listeners'  group,  the  Citizens  Committee  to  Save  Jazz  Radio,  organized  and 
petitioned  the  Commission  to  deny  the  transfer  baaed  on  WEFM  and  other  grounds. 
Again,  massive  public  and  editorial  support  was  mobilized.  On  what  was  apparently 
the  eve  of  designation  for  hearings."  Sonderling  amended  it  application  and  agreed 
to  retain  the  all  jazz  format. 

Perhaps  in  the  totallv  free  marketplace  its  profits  would  have  increased  by 
broadcasting  rhythm  and  blues  on  two  stations  in  New  York;  instead,  in  the  mini- 
mally regulated  marketplace,  hundreds  of  thousands  of  listeners  in  the  tri-state 
area  have  unparalleled  access  to  this  historic  and  invaluable  art  form." 

In  Milwaukee,  Wisconsin,  a  licensee  broadcasting  a  unique  ethnic  "polka"  format 
decided  to  sell  to  a  broadcaster  who  proposed  to  duplicate  other  religious  program- 
ming in  the  area.  Outraged  listeners  organized  and  petitioned  to  deny  based  on  the 
WEFM  case.  The  parties  apparently  had  second  thoughts,  and  the  po^  format  was 
retained  to  the  delight  of  Milwauk^'s  Polish  population  and  many  others.** 

In  Cambridge,  Mass.,  the  Commission's  grant  of  a  stay  in  a  transfer  case  contested 
by  a  citizens'  group's  resulted  in  the  retention  of  a  unique  progressive  rock  format** 
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hours  of  claaeicat  music  per  week.  Attached  as  Exhibit  B  ii  a  list  of  such  stations  as  of  19TS. 
with  those  atadone  who  have  atumdoned  classical  music  in  the  interim  anteriaked.  This  secoDd 
list  ihowa  the  demise  of  !6  such  stations  in  two  years;  in  addition  the  Guild  is  aware  of  three 
other  majoi  classical  stations.  WBAL-FM.  BaltlmDre,  WBFB.  Rochester,  and  WHAS-FM.  Louis- 
ville, which  "went  under"  between  1974  and  1976,  Within  the  past  two  weeks,  yet  another 
classical  music  station  WONO-FM,  Syracuse,  New  York,  has  been  lost  to  the  profit  tmitive. 
leaving  a  major  area  of  New  York  State  with  no  commercial  source  of  classical  music, 

"  A  most  concrete  demonstration  of  this  was  the  listeners'  response  U>  Buckley's  pledfe 
campaign  when  the  format  change  was  first  announced.  In  a  matter  of  days  more  than 
t500.000.00  was  pledged  to  contmue  the  format  on  another  frequency.  The  profalem,  unfortu- 
nately was  that,  as  in  many  major  markets,  there  was  no  available  frequency 

"1116  Commission  itself  is  well  aware  of  this  from  unhappy  eiamidea  resulting  from  the 
demographics  of  television  audiences.  As  is  well  known,  although  The  Lawrence  Welk  Show  wM 
one  of  the  most  popular  and  heavily  viewed  programs  on  television,  it  was  cancelled  because  iM 
audience  was  largely  elderly,  and  thus  unattractive  to  advertisers  because  of  (iWr  suppgaedly 
lower  discretionary  income.  The  owners  of  the  airwaves  should  not  be  cut  off  from  nrvice  of 
alue  or  enjoyment  to  them  simply  because  they  reach  65  and  live  on  Social  Security, 
roposed  switch  te  rock  music  Starr  was  not  only  inlerested  in  going  after  a  Urger 


particular  value  or  enjoyment  to  them  simply  because  they  reach  65  and  live  on  Social  Security, 

"  In  ilfl  proposed  switch  te  rock  music  Starr  was  not  only  inlerested  in  going     " 
share  of  the  18-34  year  old  market  best  loved  by  advertiaers,  it  also  complained  Q  .      ...  . 
length  of  most  classical  pieces  made  it  impossible  te  intersperse  a  maxitnum  number  of  eonuner- 
icals.  It  is  hard  te  imagine  how  Western  culture  would  have  developed  if  it  were  limited  entire^ 

"Of  course  there  is  never  any  way  of  telling  whether  the  licensee's 
would  ultimately  have  made  more  money.  In  many  instances,  we  believe. 
the  lime  this  fact  was  discovered,  the  unique  format  might  be  lost  forever, 

»  Including  an  AM  station  already  owned  by  Sonderling,  WWRL-AM. 

"  Broadcasting  magazine  reported  that  the  General  Counsel's  office  of  the 

found  the  WRVR  situation  indistinguishable  from  those  in  Atlanta  and  Progrativr  Rock  arid 
had  determined  that  a  hearing  must  be  held.  As  character  issues  had  also  been  raised,  and 
Sonderling  was  a  multiple  owner.  Sonderling  apparently  decided  that  the  retention  of  jam  warn  s 
small  price  te  pay  te  avoid  a  hearing. 

"The  RVR  case  is  contained  in  Commission  files  as  RivtnuU  Broadcaaling  Corp.,  yUe  No. 
BTC-781T. 

■i-rU^J^  *"  entitled  Application  of  Universal  Broadcasting  of  Milwaukee  (WYLO-AM1 
1.  File  No.  TC-7817, 
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Statrmsnt  of  James  C.  Hendkrson.  President,  Rochester  Telephone  Corp. 

I  am  James  C.  Henderson,  president  and  chief  executive  officer  of  Rochester 
Telephone  Corporation,  Rochester.  New  York.  I  have  been  associated  with  this 
corporation  since  1966  when  I  joined  the  company  after  13  years  with  the  Bell 
System's  New  York  Telephone  Company,  I  have  been  president  since  1975. 

Rochester  Telephone  is  the  largest  company  in  the  independent  telephone  indus- 
try outside  of  the  five  major  holding  companies.  Between  Rochester  and  our  two 
operating  Bubsidiariea  we  provide  telecommunications  services  to  more  than  326,000 
customers  in  New  York  State,  serving  a  total  of  over  600,000  telephones.  Besides 
pnividing  basic  residential  service,  we  of  course  provide  telecommunications  services 
to  non-residential  customers  including  such  major  corporations  as  General  Motora, 
Sybron  Corporation,  Bausch  &  Lomb,  I.B.M.,  Eastman  Kodak  Company  and  Xerox 
Corporation. 

Perhaps  more  relevant  to  our  purpose  here  today,  Rochester  Telephone  Corpora- 
tion has  consistently  responded  to  competition  in  innovative  ways.  In  1970  we  filed 
a  tariff  allowing  our  customers  to  connect  their  own  terminal  equipment  to  our 
netvrork  with  only  a  very  simple  and  relatively  inexpensive  interface  device  in  lieu 
of  the  costly  devices  most  other  companies  required.  In  the  9  years  since  our 
original  interconnect  tariff,  we  have  lost  a  total  of  30,000  telephones  to  competition 
almost  all  of  them  business  telephones.  And  since  then,  we  formed  our  own  subsidi- 
arj  interconnect  operation  to  sell  directly  in  the  business  terminal  market. 

We  unbundled  our  residential  rates  in  1976,  breaking  down  the  (Mists  of  basic 
service  into  its  three  basic  components:  network  access  line,  telephone  outlet — 
including  inside  wiring,  and  the  telephone  set  itself  At  the  same  time,  we  took  firm 
steps  which  reduced  dramatically  unprofiteble,  labor  intensive  work  associated  with 
telephones  and  inside  wiring.  We  introduced  a  barrier  tariff  which  significantly 
reduced  the  number  of  new  wired  outlets.  In  more  recent  moves,  we  have  offered 
customers  savings  on  installation  charges  when  they  make  use  of  existing  equip- 
ment on  the  premises,  or  do  the  installation  work  themselves,  using  conversion  kits 
we  provide.  Meanwhile,  in  1977,  we  offered  customers  the  alternative  of  buying  the 
telephone  sets  and  outlets  they  had  been  leasine  from  us. 

With  respect  to  intercity  service,  we  filed  witn  the  New  York  State  Public  Service 
Commission  a  tariff  proposing  similar  payments  for  local  switehing  of  intra-state 
toll  calls  handled  over  private  lines  or  tie-lines.  Additionally,  we  are  actively  partici- 
pating in  a  current  New  York  Telephone  rate  case  before  the  New  York  Public 
Service  Commission,  our  interest  being  to  try  to  influence  the  outcome  of  the  case 
with  respect  to  toll  pricing. 

I  believe  this  is  appropriate  background  indicating  that  we  are  willing  to  accept 
change  in  our  business  and  to  manage  that  change  in  a  way  that  is  productive  for 
both  our  shareowners  and  customers.  Obviously  we  have  thought  a  great  deal  about 
the  issues  now  before  this  committee,  and  more  importantly  translated  our  convic- 
tions into  action. 

The  objectives  of  Senate  Bill  622,  introduced  by  Senator  Goldwater  and  cospon- 
sors,  is  to  provide  as  soon  as  practicable  for  marketplace  competition  in  all  tele- 
communications services  and  deregulation  of  such  services  *  '  *,"  Section  225,  a(I). 

As  a  businessman.  1  wholeheartly  support  that  objective  as  not  only  in  the  best 
long  term  interests  of  my  industry,  but  more  importantly,  in  the  best  interest  of  the 
American  public: 

I  support  a  relatively  short  transition  period  during  which  orderly  evolution  to 
deregulated  competition  can  occur, 

1  support  the  notion  that  the  direct  costs  of  exchange  facilities  be  recovered  by 
prices  which  apply  to  both  exchange  and  interexchange  uses  of  those  facilities. 
Additionally,  1  support  the  eventual  elimination  of  the  present  process  for  allocating 
the  costs  of  exchange  facilities,  that  Ls,  the  so-called  separations  procedures. 

I  support  ensuring  rights  of  interconnection  between  interexchange  and  exchange 
facilities. 

I  support  the  right  of  common  carriers  to  provide  not  only  basic  exchange  service 
but  competitive  services  as  well. 

For  the  next  few  minutes  1  would  like  to  focus  attention  on  two  critical  issues 
that  the  Senate  faces  in  its  consideration  of  the  Communications  Act,  first  the 
freedom  with  which  common  carriers  will  be  allowed  to  compete  in  competitive 
markets,  and  second  the  price  of  intercity  communications. 

Some  folks  continue  to  support  the  continuation  of  regulatory  burdens  of  common 
carriers  engaging  in  competitive  markets;  I  am  totolly  opposed  to  that  position. 

Competition  in  the  terminal  and  intercity  markets  is  already  a  fact.  Nothing  will 
Stop  the  effective  entry  and  growth  of  non-common  carrier  firms  in  that  market. 
The  participation  of  common  carriers  in  those  markets  under  conditions  of  price 
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regulation  will  certainly  lead  to  the  deterioration  if  not  the  demise  of  the  common 


I  make  that  prediction  for  the  following  reasons.  There  is  a  single  requirement 
that  needs  U  be  met  by  the  successful  competitive  firm,  that  is,  receipts  from  sales 
must  cover  the  total  costs  (including  return)  of  the  firm.  There  is  no  requirement 
that  every  sale  make  the  same  contribution  (above  its  direct  costs)  to  overhead.  The 
competitive  firm  will  adjust  product  prices  to  market  demand.  But  under  regulation, 
prices  which  are  set  for  services  and  products  are  unalterable,  even  though  the 
direct  costs  of  each  sale  may  vary.  In  general,  regulated  prices  are  set  to  make  the 
same  relative  contribution  to  overhead,  or  at  least  are  set  to  make  these  contribu- 
s  without  regard  to  demand.  As  sales  are  tost  because  of  infleicible  pricing,  the 
-ease  in  the  total  costs,  including  overheads,  of  the  regulated  firm  is  less  than 
the  direct  costs  avoided  because  of  forgone  sales.  This  leads  to  price  increases  in  an 
attempt  to  cover  total  costs.  The  cycle  is  repeated  again  and  again  with  predictable 
results.  The  histoid  of  our  railroads  are  perhaps  instructive  in  this  r^ara. 

The  specter  of  predatory  pricing"  is  commonly  cited  as  a  basis  for  continuing 
common  carrier  regulation.  The  notion  of  "predatory  pricing"  is  that  a  business 
firm  will  price  a  product  or  products  below  direct  costs  long  enough  to  drive  its 
competitors  from  the  market.  Thereafter,  the  theory  goes,  the  firm  will  recoup  its 
tosses  by  charging  monopoly  prices.  If  the  firm  is  price  regulated,  it  will  use  its 

XIated  monopoly  revenues  to  cover  its  losses  from  products  priced  below  cost.  I'd 
the  theorists  to  think  about  "predatory  pricing"  behavior  in  a  world  in  which 
only  basic  exchange  service  is  regulated,  and  is  regulated  by  the  states.  Under  the 
predatory  pricing  theory,  state  regulators  would  either  approve  or  be  unaware  that 
receipts  from  politically  sensitive  basic  exchange  service  subsidized  competitive 
services.  I  find  this  proposition  implausible. 

Given  the  very  low  price  of  entry  into  the  terminal  market,  the  ability  of  a  firm 
to  eliminate  competition  is  nit.  I  know  what  the  cost  of  entry  is  l)ecause  we  formed, 
with  nothing  more  than  a  line  of  credit  from  a  bank,  a  subsidiary  that  is  profitably 
competing  in  the  terminal  market.  And  given  the  strength  of  competitors  in  toe 
intercity  market,  firms  such  as  I.B.M.  and  Aetna,  Xerox  and  Southern  Pacific,  I 
believe  the  possibility  of  successful  "predatory  pricing"  to  he  minimal  at  best.  But 
Spectera  are  difficult  to  exorcise,  and  perhaps  positive  protection  is  a  practical 
necessity.  Senate  BiU  622  would  provide  that  protection  through  accountiTig  over- 
sight. (Section  225  (dXBKi)).  That,  it  seems  to  me  is  sufficient  protection,  given  the 
seriousness  of  the  potential  problem. 

To  require  that  common  carrier  participation  in  competitive  markets  be  conduct- 
ed solely  through  separate  subsidiaries  is  not  in  the  l>est  interests  of  consumers. 
Suppose  telephone  companies  can  supply  telephones  to  residence  customers  only 
through  separate  sulwidiaries.  It's  quite  feasible  that  the  incremental  coets— ana 
thus  the  price  of  supplying  those  telephones  through  the  regulated  firms — is  leas 
than  if  costs  common  to  the  provision  of  monopoly  services  and  telephones  must  be 
replicated  in  another  organization.  Should  we  deny  consumers  the  benefit  of  those 
economies?  Suppose  telephone  companies  are  prevented  from  using  common  switch- 
ing or  transmission  facilities  to  provide  both  exchange  and  interexchange  traffic. 
Should  we  prevent  customers  from  receiving  the  benefits  of  the  lower  coets  of  joint 
provision  of  service?  I  don't  tielieve  that  is  in  the  liest  interests  of  our  customers. 

I'd  like  to  turn  my  attention  now  to  the  question  of  pricing  intercity  communica- 
tion. As  you  know  costs  and  therefore,  toll  revenue  requirement  and  price  level  are 
allocated  through  industry-wide  settlements  and  separations  procedures.  Investment 
in  plant  used  in  common  to  provide  both  exchange  and  intercity  communication  is 
proporiioned  between  those  services  whether  or  not  those  investments  are  sensitive 
to  tne  amount  of  traffic  handled.  Non-traffic  sensitive  plant  is,  in  general,  allocated 
to  toll  based  on  the  so-called  Subscriber  Plant  Factor  in  an  amount  in  excess  of  the 
relative  intercity  use  of  that  plant.  The  percent  of  such  "non-traffic  sensitive  plant" 
allocated  to  interstate  toll  and  WATS  service  varies  by  company  from  U  percent  to 
75  percent.  Despite  the  fact  that  competition  for  intercity  traflic  is  growing,  some 
people  would  argue  that  the  procedures  are  necessary  to  subsidize  basic  exchange 
service  particularly  in  rural  areas.  (As  an  important  aside,  the  proliferation  of  toil 
substitute  services,  that  is  the  use  of  foreign  exchange  and  similar  services  in  lieu  of 
toll,  results  not  from  the  inherent  efficiency  of  those  services  but  because  of  the 
artificial  disparities  in  toll  versus  exchange  pricing.  At  Rochester  Telephone  toll 
substitute  usage  of  our  exchange  network  approximates  S  to  9  percent  of  total  toll 
usage). 

It  seems  to  me  that  there  ia  an  alternative  to  the  separations  procedures  that 
makes  sense  from  the  view  point  of  hoih  economic  efficiency  and  public   policy. 
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(b)S.  611. 

The  provision  for  random  review  of  5  percent  of  licenseea  contained  in  S.  611, 
while  marginally  superior  to  S,  622,  is  still  an  entirely  inadequate  mechanism  for 
insuring  listeners'  rights  to  diversity.  A  random  selection  process  may  well,  under 
Uw  law  of  probabilities,  exclude  precisely  those  licensees  whose  actions  would  now 
require  review  under  the  WEFM  standard.  Further,  since  review  would  be  limited 
to  II  single  prior  year's  performance,  licensees  would  be  encouraged  to  abandon 
unique,  financiallv  viable  formats  on  the  95  percent  chance  that  their  turn  would 
not  come  up  until  their  action  was  more  than  a  year  old,  and  thus  unreviewable." 

(c)  Proposal. 

While  the  present  system  of  scheduled  license  renewal  is  not  the  only  means  of 
insuring  periodic  review  or  the  ability  of  the  public  to  meaningfully  challenge  a 
licensee  s  performance,"  it  has  worked  reasonably  well.  The  Guila  would,  according- 
ly, propose  retention  of  a  system  of  periodic  license  renewal  with  the  statutory 
addition  of  a  means  for  listeners  to  challenge  any  abandonment  of  a  unique  format 
during  the  license  term,** 

(ii)  Transfer. 

The  present  Act  prohibits  comparative  hearings  in  the  transfer  situation,  47 
U.S.C.  1 318(b),  and  both  proposed  Bills  would  apparently  continue  the  practice." 
The  Guild  has  previously  argued  that  present  §  318(b)  should  be  repealed,  and 
competitive  applications  be  permitted.  Such  repeal  would  constitute  a  positive  step 
in  promoting  diversity  insofar  as  the  Commission  would,  in  evaluating  such  compet- 
ing applications,  be  required  to  heavily  weigh  the  protection  or  promotion  of  diversi- 
^  through  application  of  the  public  interest  standard  described  above. 

A  comparative  transfer  situation  would  not  only,  as  now,  permit  listeners  to 
challenge  a  proposed  transferree  who  plans  to  abandon  a  unique  format,  it  would 
also  encourage  formation  of  groups  who  would  program  to  rill  gape  in  an  area's 
pn^ramming "  and  thus  potentially  increase  diversity.  The  Guild  endorses  the 
concept  of  competitive  transfer  situations  as  a  needed  amendment  to  the  present 
Act 


The  Guild  opposes  all  of  S.  622's  provisions  compelling  deregulation  of  radio  in  the 
areas  of  news  and  public  affairs  requirements,  fairness  doctrine  and  equal  time 
rules,  and  ascertainment.  See  S.  622.  Sec.  333(aXlM4).  These  minimal  requirements 
under  the  present  Act  are  necessary  to  insure  a  licensee's  responsibility  to  the 
public  he  serves;  insofar  as  these  provisions  are  consistent  with  the  Bill's  general 
rejection  of  the  public  trusteeship  concept  of  licensing,  both  should  be  rejected. 

The  structural  means  prohibited  in  Section  333  are  a  smalt  price  for  the  licensee 
to  pay  for  using  the  scarce  resources  of  the  public  airways.  To  the  extent  that  they 
represent  "Opportunity  costs"  to  the  licensee,  they  result  in  far  greater  benefit  to 
the  public  than  the  minimal,  inadequate  and  non-benefic^  spectrum  fees  which  the 
Bills  would  impose." 

The  Guild  would  also  note,  although  not  directiv  applicable  to  its  other  arau- 
ments.  that  the  special  interest  protection  of  clear  channel  status  contained  in  ^. 
333(b)  shows  both  the  inherent  contradictions  in  the  proposed  BUI,  and  seriously 


Footnotes  continued  from  last  page 

ensuring  diveraity  and  protecting  the  public  inl«rest  if  the  coeti  of  entry  were  not  so  high.  See 
infra  for  a  dieciusion  of  the  value  and  rationale  of  competing  Brailications,  see  generally  Citatns 
Communicaliona  Center  v.  FCC,  supra.  For  this  reason,  the  Guild  must  also  oppose  tjiat  portion 
of  S,  611  which  would  permit  diflerent  standards  for  competing  opplicantB  in  renewal  gituatioTiB 


"  Of  course  the  licensee  who  was  selected  for  review  and  "passed"  would  be  even  better  off. 
"The  revocation   procedure  contemplated  by  S.  622  would  not  provide  such  a  meaninful 


opportunity; 
the" * 


licensee's  performance  may  be  measured. 

-TiieAllanla-WEFM  line  of  cases  onlv  involved  transfer  and  renewal  situations,  and  do  not, 
on  their  face,  apply  to  mid-liceose  term  changes.  While  the  Guild  has  argued  that  abandonment 
of  a  unique  format  must  be  susceptible  to  challenge  whenever  it  occurs,  statutory  clarification 
would  simplify  the  resolution  of  this  issue  for  the  Commission  or  its  successor  body. 

»5.  611  makes  no  amendment  of  318(b)  and  S.  622,  with  its  random  allocation  system,  is  silent 
on  the  issue  of  transfer  or  transfer  review. 

■°This.  of  course,  raises  the  question  of  whether  and  for  how  much  the  eiisting  licensee  may 
"kU"  his  right  to  use  the  assigned  frequency.  It  is  obvious,  as  the  Citizens  study  cited  earlier 
demonstrates,  that  it  is  the  high  cost  of  entry  which  limits  experimentation  and  diversity,  and 
Dot  consumer  oriented  regulation,  es  the  present  Commission  would  have  us  believe. 

"  The  "spectrum  use  fee"  to  be  collected  is  not  deaignated  bo  as  to  "come  back"  to  the  public 
in  the  form  of  other  or  more  diverse  programming. 
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providing  basic  residential  service,  we  of  course  provide  teleconununications  services 
to  non-residential  customers  including  such  major  corporations  as  Gener^  Motors, 
Sybron  Corporation,  Bausch  &  Lomb,  LB.M.,  Eastman  Kodak  Company  and  Xerox 
Corporation. 

Perhaps  more  relevant  to  our  purpose  here  today,  Rochester  Telephone  Corpora- 
tion has  consistently  responded  to  competition  in  innovative  ways.  In  1970  we  filed 
a  tariff  allowing  our  cuatomerB  to  connect  their  own  terminal  equipment  to  our 
network  with  only  a  very  simple  and  relatively  inexpensive  interface  device  in  lieu 
of  the  costly  devices  most  other  companies  required.  In  the  9  yeaia  since  our 
original  interconnect  tariff,  we  have  tost  a  total  of  30,000  telephones  to  competition 
almost  all  of  them  business  telephones.  And  since  then,  we  formed  our  own  subeidi- 
&Ty  interconnect  operation  to  sell  directly  in  the  business  terminal  market. 

We  unbundled  our  residential  rates  in  1976,  breaking  down  the  costs  of  basic 
service  into  its  three  basic  components:  network  access  line,  telephone  outlet — 
including  inside  wiring,  and  the  telephone  set  itself.  At  the  same  time,  we  took  firm 
steps  which  reduced  dramatical^  unprolitable,  labor  intensive  work  associated  with 
telephones  and  inside  wiring.  We  introduced  a  barrier  tariff  which  sigmfi(»ndy 
reduced  the  number  of  new  wired  outlets.  In  more  recent  moves,  we  have  offered 
customers  savings  on  installBtion  charges  when  they  make  use  of  existing  equip- 
ment on  the  premises,  or  do  the  installation  work  themselves,  usin^  conversion  kits 
we  provide.  Meanwhile,  in  1977.  we  offered  customers  the  alternative  of  buying  the 
telephone  sets  and  outlets  they  had  been  leasing  from  us. 

With  respect  to  intercity  service,  we  filed  with  the  New  York  State  Public  Service 
Commission  a  tariff  proposing  similar  payments  for  local  switching  of  intra-etate 
toll  calls  handled  over  private  lines  or  tie-lines.  Additionally,  we  are  actively  partici- 
pating in  a  current  New  York  Telephone  rate  case  before  the  New  York  Public 
Service  Commission,  our  interest  being  to  try  to  influence  the  outcome  of  the  case 
with  respect  to  toll  pricing. 

I  believe  this  is  appropriate  background  indicating  that  we  are  willing  to  accept 
change  in  our  business  and  to  manage  that  change  in  a  way  that  is  productive  for 
both  our  shareowners  and  customers.  Obviously  we  have  thought  a  great  deal  about 
the  issues  now  before  this  committee,  and  more  importantly  translated  our  convic- 
tions into  action. 

From  the  outset  I  want  it  understood  that  I  favor  free  competition— not  in  a 
theoretical  sense — but  from  the  perspective  of  a  businessman  viewing  the  incentivea 
for  efficiency  occasioned  by  free  markets  and  the  benefits  that  accrue  to  consumeiB 
in  terms  of  wider  choices  and  tower  prices.  1  believe  that  the  wealth  and  income  of  a 
society  is  increased  to  the  extent  that  free  markets  exist. 

H.R.  3333  as  I  read  it  would  assure  open  competition  in  marketing  terminal  and 
interexchange  services,  as  well  as  CATV  services.  A.T.  &  T.  would  continue  to  be 
regulated  with  respect  to  intercity  service  for  a  temporary  period,  and  during  this 
period  the  degree  of  regulation  could  be  reduced  if  appropriate.  The  burdens  of  the 
1956  Consent  Decree  are  mitigated  to  insure  A.T.  &  T.'s  ability  to  compete  in 
unregulated  markets.  These  provisions  of  the  Bill  are  obviously  consistent  with  my 
beliefs,  and  1  suppori  and  applaud  the  Bill. 

The  Bill  as  introduced  is  excellent  and  reflects  the  diligent  effort  of  this  commit- 
tee and  committee  stofF.  The  remainder  of  my  comments  will  be  directed  to  two 
provisions  in  the  Bill  which  1  believe  can  be  strengthened.  In  making  these  com- 
menls  1  would  emphasize  that  they  are  intended  as  hopefully  useful  commenia 
about  a  Bill  which  I  support. 

Section  324  of  the  Bill  provides  for  intraexchange  access  charges  applied  to  local 
subscribers  and  interexchange  carriers  on  a  non-discriminatory  oasis.  For  a  period 
of  ten  years  the  price  charged  interexchange  carriers  can  include  a  contribution  to 
common  costs  not  to  exceed  an  amount  provided  by  formula  in  the  Bill.  While  in 
general  I  favor  the  direction  outlined  in  Section  324,  the  Section  I  believe  needs 
clarification.  I  would  suggest  that  the  term  "discriminatory"  be  defined  in  relation 
to  cost,  i.e.  price  discrimination  in  providing  access  to  the  local  exchange  network 
exists  only  if  prices  bear  different  reiationships  to  cost.  Paragraph  (bKl)  of  Section 
324  provides  that  the  "charges  for  origination  or  termination  of  interexchange 
telecommunications  service  shall  cover  all  costs  which  vary  directly  with  the  level 
of  service  provided."  This  paragraph  could  be  interpreted  to  include  only  traffic 
sensitive  costs,  and  should  be  clarified  to  assure  that  all  direct  costs  of  interex- 
change access  are  covered  whether  traffic  sensitive  or  not.  Additionally  too  much 
discretion  is  given  state  commissions  to  redistribute  the  funds  derived  from  the 
contribution.  Present  toll  separation  and  settlement  procedures  are  arbitrary,  but  at 
least  they  are  uniform  and  the  revenues  derived  are  based  on  investment  and  usage 
of  a  specific  telephone  company  (or  based  on  averajge  investment  and  cost  in  the 
case  of  the  so-called  average  schedule  companies).  Thus  the  wealth  transfer  that 
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occurs  is  largely  from  a  company's  users  of  toll  service  to  the  same  company's  users 
of  basic  service,  who  in  many  cases  are  the  same  customers.  The  transfer  effect  to 
(nistomers  of  other  com|)anies  is  preeent  but  secondary.  Under  Section  324  a  state 
could,  for  example,  redistribute  these  funds  in  a  manner  which  effectively  trans- 
ferred the  entire  contribution  from  customers  in  one  company  to  customers  in 
another  company.  Let  me  suggest  that  a  better  procedure  might  be  to  maintain  the 
present  separations  procedures  reducing  each  year  the  level  of  contribution  (by  for 
example  reducing  the  Subscriber  Plant  Factor)  until  an  appropriate  cost  based  level 
is  reached,  and  the  procedure  can  be  eliminated.  At  the  same  time  toll  substitute 
services,  such  as  foreign  exchange  service,  could  be  required  to  make  a  contribution 
equal  to  the  level  then  in  effect.  These  contributions  from  toll  substitute  services 
would  be  retained  by  the  company  whose  local  enchange  was  utilized. 

My  next  comment  relates  to  the  definition  of  local  exchange  area.  Section  321 
(bX2)  constrains  the  boundaries  of  a  local  exchange  area  by  use  of  standard  metro- 
politan statistical  areas.  It's  necessary  to  define  a  local  exchange  area  in  order  to 
Srovide  a  clear  dividing  line  between  federal  and  state  jurisdiction,  but  such  a 
sfinition  is  difficult  and  in  the  final  analysis  arbitrary.  We  have  suggested  in  the 
past  that  a  more  narrow  definition,  for  example,  the  area  served  by  a  local  switch- 
ing entity  as  delined  by  the  first  three  digits  of  a  telephone  number  may  be  an 
appropriate  definition.  We  have  advanced  that  suggestion  for  the  following  reasons; 

First,  the  definition  is  unambiguous  and  results  in  the  smallest  amount  of  invest- 
ment being  used  in  common  for  exchange  and  interexchange  service; 

Second,  the  definition  would  allow  competition  for  all  service  beyond  the  actual 
orimnation  and  termination  of  a  call; 

'niird,  a  more  narrow  definition  would  provide  the  opportunity  to  reduce  flat 
rated  "extended  area  service"  the  provision  of  which  is  economically  inefficient, 
because  its  price  is  insensitive  to  cost.  The  increase  of  EAS  is  a  politically  sensitive 
question  that  heretofore  has  defied  solution.  There  is  no  lo^cal  distinction  between 
an  interexchange  call  of  ten  miles  or  one  hundred  miles.  To  the  extent  that  costs 
are  sensitive  to  distance,  interexchange  prices  could  reflect  these  costs; 

Fourth,  such  a  definition  is  consistent  with  the  notion  of  "universal  service",  that 
is  relatively  low  priced  access  to  the  network. 

Such  a  narrow  definition  is  indeed  a  large  departure  from  the  present,  but  its 
implementation  could  be  put  in  effect  over  a  reasonably  long  period  of  time. 

&  conclusion  I  would  once  again  state  on  the  record  my  personal  support  and  the 
Buppori  of  Rochester  Telephone  for  the  policy  direction  advocated  m  H.R.  3333. 
Telecommunications  is  essential  to  a  vital  economy,  and  it's  my  strong  conviction 
that  competition  will  serve  the  continued  growth  and  development  of  those  services. 

Vm  grateful  for  this  opportunity  to  express  a  position  based  on  conviction — 
convictions  arrived  at  over  the  years  within  the  telecommunications  business. 

Thank  you. 


The  Department  of  Communication  of  the  United  States  Catholic  Conference 
(USCC)  herewith  submits  this  statement  on  S.  611  in  lieu  of  oral  testimony,  an 
opportunity  for  which  was  requested  by  the  USCC  but  denied  by  the  Senate  Sub- 
committee on  Communications. 

The  United  States  Catholic  Conference  (USCC)  is  a  civil  agency  of  the  Catholic 
Bishops  of  the  United  States  assisting  them  in  their  service  to  the  Church  in  this 
countiy  by  uniting  our  Catholic  people  where  voluntary,  collective  action  is  needed. 
The  usee  insures  coordination,  cooperation,  and  assistance  in  the  public,  education- 
al, and  social  concerns  of  the  Church  at  the  national,  r^onal,  state,  and.  where 
appropriate,  local  levels.  The  Department  of  Communication,  of  which  I  am  the 
Secretary,  is  the  principal  national  agency  for  the  Catholic  Church  in  communica- 
tion in  the  United  States. 
Quick  Ugislation  is  perilous;  public  involvement  is  needed 

New  lEgislation  is  needed  but  it  can  be  developed  only  through  an  extended 
period  of  high-minded  public  discussion  involving  all  levels  and  all  s^ments  of 

The  revision  of  the  copyright  law  took  ten  years  of  open,  serious  discussion.  The 
debate  on  a  national  system  of  health  insurance  can  be  measured  in  decades  and  is 
still  being  argued.  The  Congress  should  allow  time  for  extensive  public  education 
and  debate  on  the  issues,  prior  to  Congressionai  action.  Public  education  on  legisla- 
tion that  has  such  enormous  impact  on  the  lives  of  our  people  must  be  a  shared 
responsibility  of  the  government  and  the  private  sector. 
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The  olyective  is  to  help  to  write  a  c 
comirie-of-age  of  information  resources  li 
tion.  Inat  implies  determination  to  remedy  past  industry  inadequacies  with  regard 
to  serving  the  public  interest  and  to  respond  to  newly  perceived  responsibilities  and 
OpDortunies. 

What  should  be  the  chief  aim  of  our  telecommunication  aervicefl?  We  believe  it  is 
the  unity  and  advancement  of  people.  We  believe  that  all  telecommunication  serv- 
ices should  be  judged  by  the  contribution  they  make  to  the  common  ^ood. 

The  Church  sees  media  as  "gifts  of  God,"  as  "wonderful  technical  mventions"  that 
foster  communication  among  numan  beings.  Common  sense  takes  the  same  view. 

Modern  media  offer  people  a  great  "round  table"  at  which  they  seek  and  find  an 
exchange  of  brotherhtwd  and  cooperation.  This  exchange  takes  place  only  when 
media  are  at  the  disposal  of  all  and  are  channels  for  public  dialogue. 

Communicators  broadcast  the  information  and  the  ideas  that  are  easential  to  the 
functioning  of  society;  they  help  to  shape  the  very  elfios  of  the  world  in  which  we 
live.  And.  U.S.  communicators  cannot  amird  to  take  a  parochial  or  narrowly  nation- 
aJiil^ic  view  of  their  responsiblilities.  They  must  be  extremely  sensitive  to  the 
cultural  and  moral  imperatives  of  other  societies  than  our  own.  This  is  a  big  j<^ 

Nowhere  in  currently  proposed  CanereBsional  l^islation,  however,  are  our  peo- 
ple's sights  raised  to  these  horizons.  Instead  deregulation  proposals  threathen  to 
strengthen  on  into  the  fmal  decades  of  this  century  and  into  the  next  century — that 
heavy  hand  of  commercialism  which  has  pressed  down  on  our  people  since  the 
1930s.  The  same  hand  has  increasingly  burdened  other  peoples  of  the  world. 
Retain  and  strengthen  the  "public  interest "  standard 

The  Communications  Act  Amendments  of  1979  (S.  611)  do  more  than  any  other 
currently  proposed  Congressional  legislation,  to  retain  the  "public  interest  stand- 
ard which  is  set  forth  in  the  1934  Communication  Law. 

It  requires  that  all  broadcast  licensees  operate  in  "the  public  interest,  convenience 
and  necessity."  We  applaud  this  reco^ltion  that  a  clear  public  interest  standard 
must  be  the  heart  of  any  new  communication  legislation. 

We  believe  this  "public  interest"  standard  should,  in  fact,  be  further  reinforced. 
This  can  be  accomplished  bv  writing  into  the  new  l^islation  the  concept  that  the 
licensee  is  a  "public  trustee'  for  his  community. 

Any  responsible  rewriting  of  the  communication  laws  of  the  country  must  begin 
with  the  assertion  that  the  public's  rights  circumscribe  the  rights  of  the  broadcast 
licensee. 

There  is  a  prin^le  in  the  law  that  broadcast  licensees  serve  as  "proxies"  for 
their  community.  This  relationship  of  the  licensee  to  the  public  is  the  proper  focal 
point  for  new  legislation. 

Mr.  Justice  White,  in  Red  Lion  Broadcasting,  said  the  broadcasting  systems  must 
ultimately  serve  the  viewers  and  listeners  whose  right  are  deemed  paramount 

The  Court  recognizes  that  a  licensee  uses  a  definite  portion  of  the  limited  electro- 
magnetic spectrum.  In  the  Court's  words,  licensees  are  "given  the  privilege  of  using 
scarce  radio  frequencies  as  proxies  for  the  entire  community," 

Chief  Justice  Burger,  writing  for  the  Supreme  Court  in  CBS  v.  Democratic  Nation- 
al Committee,  stated:  "A  licensee  must  balance  what  it  might  prefer  to  do  as  a 
private  entrepreneur  with  what  is  is  required  to  do  as  a  public  trustee." 

In  FCC  V,  Pacirtca  Foundation.  Inc.,  the  Supreme  Court  upheld  the  right  of  the 
PCC  to  enforce  standards  of  content.  The  Court  has  the  public  interest  in  mind 
when  it  held  that  "of  all  forms  of  communication,  broadcasting  has  the  moat  limited 
First  Amendment  protection."  Among  the  reasons  for  specially  treating  broadcast- 
ing in  the  opinion  of  the  Court  is  the  "uniquely  pervasive  presence  which  that 
medium  of  expression  occupies  in  the  lives  of  our  people.  Broadcasts  extend  into  the 
privacy  of  the  home  and  it  is  impossible  completely  to  avoid  those  that  are  patently 
offensive.  Broadcasting,  moreover,  is  uniquely  accessible  to  children," 

We  recognize  that  the  trusteeship  concept  has  not  yet  been  thoroughly  developed. 
"■  ■ r  conviction  that  many  of  our  present  difficulties  flow  from  an  incomplete 


Keep  FCC  and  give  it  a  strong  consumer  affairs  unit 

We  are  encouraged  by  the  retention  in  S.  61 1  of  the  present  structure  and  powers 
of  the  Federal  Communication  Commission.  We  urge  incorporation  of  a  provision  for 
an  adequately  staffed  consumer  affairs  office  of  the  Commission  with  resion^ 
branch  offices  for  more  direct  and  immediate  handling  of  listener  and  viewer 
complaints. 
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Statement  of  James  C.  Henderson,  Pbesident,  Rochester  Telephone  Corp. 

I  am  James  C.  Henderson,  president  and  chief  executive  officer  of  Rochester 
Telephone  Corporation,  Rochester,  New  York.  I  have  been  associated  with  this 
corporation  since  1966  when  I  Joined  the  company  after  13  yearB  with  the  Bell 
System's  New  York  Telephone  Company.  I  have  been  president  since  1973. 

Rochester  Telephone  is  the  largest  company  in  the  independent  telephone  indus- 
try outside  of  the  five  m^or  holding  companies.  Between  Rochester  and  our  two 
operating  subsidiaries  we  provide  telecommunications  services  to  more  than  326.000 
customers  in  New  York  State,  serving  a  total  of  over  600,000  telephones.  Besides 
providing  basic  residential  service,  we  of  course  provide  telecommunications  services 
to  non-residential  customers  including  such  miyor  corporations  as  General  Motors, 
Sybron  Corporation,  Bausch  &  Lomb,  I.B.M..  Eastman  Kodak  Company  and  Xerox 
(Corporation. 

I^rhaps  more  relevant  to  our  purpose  here  today,  Rochester  Telephone  Corpora- 
tion has  consistently  responded  to  competition  in  innovative  ways.  In  19T0  we  Hied 
a  tariff  allowing  our  customers  to  connect  their  own  terminal  equipment  to  our 
network  with  only  a  very  simple  and  relatively  inexpensive  interface  device  in  lieu 
of  the  costly  devices  most  other  companies  required.  In  the  9  years  since  our 
original  interconnect  tarifT,  we  have  lost  a  total  of  30,000  telephones  to  competition 
Edmoet  all  of  them  business  telephones.  And  since  then,  we  formed  our  own  subsidi- 
ary interconnect  operation  to  sell  directly  in  the  business  terminal  market. 

We  unbundled  our  residential  rates  in  1976,  breaking  down  the  costs  of  basic 
service  into  its  three  basic  components:  network  access  line,  telephone  outlet — 
including  inside  wiring,  and  the  telephone  set  itself.  At  the  same  time,  we  took  firm 
Steps  which  reduced  dramatically  unprofitable,  labor  intensive  work  associated  with 
telephones  and  inside  wiring.  We  introduced  a  harder  tariff  which  significantly 
reduced  the  number  of  new  wired  outlets.  In  more  recent  moves,  we  have  offered 
customers  savings  on  installation  charges  when  they  make  use  of  existing  equip- 
ment on  the  premises,  or  do  the  installation  work  themselves,  using  conversion  kits 
w«  provide.  Meanwhile,  in  1977,  we  offered  customers  the  alternative  of  buying  the 
tel^hone  sets  and  outlets  they  had  been  leasing  from  us. 

With  respect  to  intercity  service,  we  filed  witn  the  New  York  State  Public  Service 
Commission  a  tariff  proposing  similar  payments  for  local  switching  of  intra-state 
toll  calls  handled  over  private  lines  or  tie-lines.  Additionally,  we  are  actively  partici- 
pating in  a  current  New  York  Telephone  rate  case  before  the  New  York  Public 
Service  Commission,  our  interest  being  to  try  to  influence  the  outcome  of  the  case 
with  respect  to  toll  pricing. 

I  believe  this  is  appropriate  background  indicating  that  we  are  willing  to  accept 
change  in  our  business  and  to  manage  that  change  in  a  way  that  is  productive  for 
both  our  shareowners  and  customers.  Obviously  we  have  thought  a  great  deal  about 
the  issues  now  before  this  committee,  and  more  importantly  translated  our  convic- 
tions into  action. 

The  objectives  of  Senate  Bill  622.  introduced  by  Senator  Gotdwater  and  cospon- 
sors,  is  '  to  provide  as  soon  as  practicable  for  marketplace  competition  in  all  tele- 
communications  services  and  deregulation  of  such  services  '   *  *,"  Section  225,  a(l). 

As  a  businessman.  I  wholeheartly  support  that  objective  as  not  only  in  the  best 
long  term  interests  of  my  industry,  out  more  importantly,  in  the  best  interest  of  tjie 
American  public: 

I  support  a  relatively  short  transition  period  during  which  orderly  evolution  to 
deregulated  competition  can  occur. 

I  support  the  notion  that  the  direct  costs  of  exchange  facilities  be  recovered  by 
prices  which  apply  to  both  exchange  and  interexchange  uses  of  those  facilities. 
Additionally,  I  support  the  eventual  elimination  of  the  present  process  for  allocating 
the  costs  of  exchange  facilities,  that  is,  the  so-called  separations  procedures. 

I  support  ensuring  rights  of  interconnection  between  interexchange  and  exchange 
facilities. 

I  support  the  right  of  common  carriers  to  provide  not  only  basic  exchange  service 
but  competitive  services  as  well. 

For  the  next  few  minutes  I  would  like  to  focus  attention  on  two  critical  issues 
that  the  Senate  faces  in  its  consideration  of  the  Communications  Act,  first  the 
freedom  with  wliich  common  carriers  will  be  allowed  to  compete  in  competitive 
markets,  and  second  the  price  of  intercity  communications. 

Some  folks  continue  to  support  the  continuation  of  regulatory  burdens  of  common 
carriers  engaging  in  competitive  markets;  1  am  totally  opposed  to  that  position. 

Competition  in  the  terminal  and  intercity  markets  is  already  a  fact.  Nothing  will 
Stop  the  effective  entry  and  growth  of  non-common  carrier  firms  in  that  market. 
"Hie  participation  of  common  carriers  in  those  markets  under  conditions  of  price 
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regulation  will  certainly  lead  to  the  deterioration  if  not  the  demise  of  the  common 


i  make  that  prediction  for  the  following  reasons.  There  is  a  single  requirement 
that  needs  to  be  met  hy  the  successful  competitive  firm,  that  is,  receipta  from  sales 
must  cover  the  total  costs  (including  return)  of  the  Tirm.  There  is  no  requirement 
that  every  sale  make  the  same  contribution  (above  its  direct  costs)  to  overhead.  The 
competitive  firm  will  adjust  product  prices  to  market  demand.  But  under  regulation, 
prices  which  are  set  for  services  and  products  are  unalterable,  even  thoufh  the 
direct  costs  of  each  sale  may  vary.  In  general,  regulated  prices  are  set  to  make  the 
same  relative  contribution  to  overhead,  or  at  least  are  set  to  make  these  contribu- 
tions without  regard  to  demand.  As  sales  are  lost  because  of  inflexible  pricing,  the 
decrease  in  the  total  costs,  including  overheads,  of  the  regulated  firm  is  less  than 
the  direct  costs  avoided  because  of  forgone  sales.  This  leads  to  price  increases  in  an 
attempt  to  cover  total  costs.  The  cycle  is  repeated  again  and  again  with  predictable 
results.  The  history  of  our  railroads  are  perhaps  instructive  in  this  regard. 


firm  will  price  a  product  or  products  below  direct  costs  long  enough  to  drive  its 
competitors  from  the  market.  Thereafter,  the  theory  goes,  the  firm  will  recoup  ita 
losses  by  charging  monopoly  prices.  If  the  firm  is  price  regulated,  it  will  use  its 

Xlated  monopoly  revenues  to  cover  its  losses  from  products  priced  below  cost.  Td 
the  theorists  to  think  about  "predatory  pricing"  behavior  in  a  world  in  which 
only  basic  exchange  service  is  regulated,  and  is  regulated  by  the  states.  Under  the 
predatory  pricing  theoiy,  stote  regulators  would  either  approve  or  be  unaware  that 
receipts  from  politically  sensitive  basic  exchange  service  subsidized  competitive 
services.  I  find  this  proposition  implausible. 

Given  the  very  low  price  of  entry  into  the  terminal  market,  the  ability  of  a  firm 
to  eliminate  competition  is  nil.  I  know  what  the  cost  of  entry  is  because  we  formed, 
with  nothing  more  than  a  line  of  credit  from  a  bank,  a  subsidiary  that  is  profitably 
competing  in  the  terminal  market.  And  given  the  strength  of  competitors  in  ttie 
intercity  market,  firms  such  as  I.B.M.  and  Aetna,  Xerox  and  Southern  Pacific,  I 
believe  the  possibility  of  successful  "predatory  pricing"  to  be  minimal  at  best.  But 
specters  are  difficult  to  exorcise,  and  perhaps  positive  protection  is  a  practical 
necessity.  Senate  Bill  622  would  provide  that  protection  through  accounting  over- 
sight. (Section  225  (dXBKi)).  That,  it  seems  to  me  is  sufficient  protection,  given  the 
seriousness  of  the  potential  problem. 

To  require  that  common  carrier  participation  in  competitive  markets  be  conduc^ 
ed  solely  through  separate  subsidiaries  is  not  in  the  best  interests  of  consumers. 
Suppose  telephone  companies  can  supply  telephones  te  residence  customers  only 
through  separate  subeioiaries.  It's  quite  feasible  that  the  incremental  costs — aod 
thus  the  price  of  suppljdng  those  telephones  through  the  regulated  firms — is  less 
than  if  costs  common  to  the  provision  of  monopoly  services  and  telephones  must  be 
replicated  in  another  organization.  Should  we  deny  consumers  the  benefit  of  thoae 
economies?  Suppose  telephone  companies  are  prevented  from  using  common  switch- 
ing or  transmission  facilities  te  provide  both  exchange  and  intereichange  traffic. 
Should  we  prevent  customers  from  receiving  the  benefits  of  the  lower  costs  of  joint 
provision  of  service?  I  don't  believe  that  is  in  the  best  interests  of  our  customers. 

I'd  like  to  turn  my  attention  now  to  the  question  of  pricing  intercity  communica- 
tion. As  you  know  costs  and  therefore,  toll  revenue  requirement  and  price  level  are 
allocated  through  industry-wide  settlements  and  separations  procedures.  Investment 
in  plant  used  in  common  to  provide  both  exchange  and  intercity  communication  ii 
proportioned  between  those  services  whether  or  not  those  investmenU  are  sensttive 
to  the  amount  of  traffic  handled.  Non-traffic  sensitive  plant  is,  in  general,  allocated 
to  toll  based  on  the  soK^led  Subscriber  Plant  Factor  in  an  amount  in  excess  of  the 
relative  intercity  use  of  that  plant.  The  percent  of  such  "non-traffic  sensitive  plant" 
allocated  to  interstate  toll  and  WATS  service  varies  by  company  from  11  percent  to 
75  percent.  Despite  the  fact  that  competition  for  intercity  traffic  is  growing,  some 
people  would  argue  that  the  procedures  are  necessary  to  subsidize  basic  exchange 
service-  particularly  in  rural  areas.  (As  an  important  aside,  the  proliferation  at  toll 
substitute  services,  that  is  the  use  of  foreign  exchange  and  similar  services  in  lieu  of 
toll,  results  not  from  the  inherent  efficiency  of  those  services  but  because  of  the 
artificial  disparities  in  toll  versus  exchange  pricing.  At  Rochester  Telephone  toll 
substitute  usage  of  our  exchange  network  approximates  8  te  9  percent  of  total  toll 

It  seems  te  me  that  there  is  an  alternative  to  the  separations  procedures  that 
mfikes  sense  from  the  view  point  of  both  economic  efficiency  and  public  policy. 
Visualize  if  you  will  a  price  for  access  and  usage  of  a  basic  exchange  network  that  u 
the  same  for  all  useis  of  a  similar  service,  re^xdleas  of  the  origin  or  destination  of 
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trafTic  within  or  outside  the  exchange.  This  price  is  set  Ut  result  in  revenues 
sufficient  to  cover  the  total  coeta  of  the  network.  Interexchange  services  can  be 
priced  competitively  and  the  total  price  of  an  interexchange  call  would  include 
noRdiscriroinatoiy  exchange  elements  as  well  as  an  interexchange  element.  Prices 
would  reflect  costa  more  closely  than  today,  and  thus  be  conaistent  with  economic 
efficiency.  The  problem  of  toll  substitute  services  that  exists  today,  would  disappear. 
If  public  policy  considerations  supported  subsidization  of  rural  telephone  service, 
direct  support  through  for  example  the  R.E.A.  would  be  preferable  to  what  is  in  fact 
today  a  tax  on  toll  service  imposed  by  the  separations  procedures.  It's  unclear  to  me 
exactly  who  benefits  from  the  present  toll  subsidy  to  basic  exchange  service.  We 
estiinate  that  for  '^  of  our  residential  customers,  their  toll  expenditures  represent 
Vt  or  more  of  their  total  telephone  bill. 

Ab  I  indicated  at  the  beginning  of  my  statement,  I  support  the  fundamental 
direction  of  S.  622  and  most  of  its  common  carrier  provisions.  I  would  offer  though 
some  critical  comments  which  are  intended  in  a  hopefully  constructive  way. 

First,  the  bill  would  leave  the  detlnition  of  a  local  telephone  exchange  area  to  the 
State  Commissions  (Section  225  <cK3l).  It  seems  to  me  that  some  more  precise 
definitian.  difficult  as  it  may  be.  is  in  order.  Without  such  a  definition  the  objective 
of  encompassinK  interexcbange  services  within  federal  jurisdiction  can  be  to  some 
estent  thwartea  through  the  extension  of  exchange  boundaries. 

Second,  during  the  transition  period  the  FCC  would  be  allowed  ^at  discretion  in 
classifying  common  carriers  and  determining  the  level  of  regulation  to  which  those 
carriers  would  be  subjected.  In  my  opinion  greater  legislative  discretion  is  necessary 
to  assure  that  regulators  do  not  unnecessarily  constrain  competition  during  the 
transition  period.  In  the  case  of  most  carrieis  in  the  intercity  business,  it  cannot 
seriously  be  argued  that  they  can  constrain  the  market,  given  other  provisions  of 
■      nilf,  incli ■"  ■  ■  ■■  '  


Presumably  under  the  bill  CATV  operators  are  free  to  provide  basic  exchange 
services  including  basic  voice  grade  telephone  service.  For  competition  to  be  sym- 
metrical, common  carriers  should  not  be  barred  from  providing  CATV. 

Fourth,  the  radio  frequency  spectrum  is  a  resource  of  great  value.  It  seems  to  me 
that  if  the  spectrum  is  to  be  allotted  to  those  uses  most  highly  desired  by  society,  a 
random  system  of  assignment  is  inadequate.  Such  a  system  would  transfer  wealth 
on  the  luck  of  the  draw  perhaps  for  uses  not  as  highly  desired  by  society  as  other 
uses.  Consistent  with  objectives  of  national  defense  and  public  safety,  a  system  of 
spectrum  management  approaching  free  market  conditions  would  seem  appropriate. 

In  conclusion,  I  would  like  to  briefly  summarize  the  key  points  of  my  statement: 

I  strongly  support  deregulation  of  terminal  and  intercity  telecommunications 
services,  as  quickly  as  an  orderly  transition  can  be  brought  about. 

I  support  the  principle  that  the  direct  costs  of  exchange  facilities  be  recovered  by 
prices  which  apply  to  both  the  exchange  and  interexchange  uses  of  those  facilities;  I 
believe  that  toll  separations  as  were  now  know  them  should  be  eliminated.  Further, 
the  rights  of  interconnection  between  exchange  and  interexchange  facilities  must  be 
ensured. 

I  also  support  the  right  of  anyone — specialized  common  carrier  as  well  as  tradi- 
tional telcos  to  provide  competitive  services,  eventually  including  even  basic  ex- 
change service,  and  all  should  be  free  to  provide  these  competitive  services  without 
the  burden  of  regulation. 

The  views  I  have  presented  result  from  deeply-held  convictions  about  what  I 
believe  to  be  in  the  best  overall  interests  of  all  who  are  involved.  I  genuinely  hope 
my  comments  will  be  useful  to  you  as  you  consider  the  very  serious  communications 
policy  issues  that  are  before  you. 

Attachment. 


(May  1,  1979) 

I  am  James  C.  Henderson,  president  and  chief  executive  officer  of  Rochester 
Telephone  Corporation,  Rochester,  New  York.  I  have  been  associated  with  this 
corporation  since  1966  when  1  joined  the  company  after  13  years  with  the  Bell 
Sjrstem's  New  York  Telephone  Company.  I  have  been  president  since  1975. 

Rochester  Telephone  is  the  largest  company  in  the  independent  telephone  indus- 
try outside  of  the  Ave  major  holding  companies.  Between  Rochester  and  our  two 
operating  subsidiaries  we  provide  telecommunications  services  to  more  than  326,000 
customers  in  New  York  State,  serving  a  total  of  over  600,000  telephones.  Besides 
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providing  basic  residential  service,  we  of  course  provide  telecommunications  servicee 
to  non-residential  customers  including  such  major  corporations  as  General  Motors, 
^bron  Corporation,  BauBch  &  Lomb,  I.B.M.,  Eastman  Kodak  Company  and  Xerox 
Cxtrporation. 

Perhaps  more  relevant  to  our  purpose  here  today,  Rochester  Telephone  Corpora- 
-'-     ' listently  responded  to  competition  in  innovative  ways.  In  1970  we  filed 


a  tarifr  allowing  our  customers  to  connect  their  own  terminal  equipment  to  o 
network  with  only  a  very  simple  and  relatively  inexpensive  interface  device  in  lieu 
of  the  costly  devices  most  other  companies  required.  In  the  9  yeara  since  our 
original  interconnect  tariff,  we  have  lost  a  total  of  30,CNXI  telephones  to  competition 
almost  all  of  them  business  telephones.  And  since  then,  we  formed  our  own  subsidi- 
ary interconnect  operation  to  sell  directly  in  the  business  terminal  market. 

We  unbundled  our  residential  rates  in  1976,  breaking  down  the  costs  of  basic 
service  into  its  three  basic  component*:  network  access  line,  telephone  outlet — 
including  inside  wiring,  and  the  telephone  set  itself.  At  the  same  time,  we  took  firm 
steps  which  reduced  dramatically  unprofitable,  labor  intensive  work  associated  with 
telephones  and  inside  wiring.  We  introduced  a  barrier  tariff  which  significantly 
reduced  the  number  of  new  wired  outlets.  In  more  recent  moves,  we  have  offered 
customers  savings  on  installation  charges  when  they  make  use  of  existing  equip- 
ment on  the  premises,  or  do  the  installation  work  tliemselves,  using  conversion  kits 
we  provide.  Meanwhile,  in  1977,  we  offered  customers  the  alternative  of  buying  the 
telephone  sets  and  outlets  they  had  been  leasing  from  us. 

With  respect  to  intercity  service,  we  filed  witn  the  New  York  State  Public  Service 
Commission  a  tariff  proposing  similar  payments  for  local  switching  of  intra-state 
toll  calls  handled  over  private  lines  or  tie-lines.  Additionally,  we  are  actively  partici- 
pating in  a  current  New  York  Telephone  rate  case  before  the  New  York  Public 
Service  Commission,  our  interest  being  to  try  to  influence  the  outcome  of  the  cam 
with  respect  to  toll  pricing. 

1  believe  this  is  appropriate  background  indicating  that  we  are  willing  to  accept 
change  in  our  business  and  to  manage  that  change  in  a  way  that  is  productive  for 
both  our  shareowners  and  customers.  Obviously  we  have  thought  a  great  deal  about 
the  issues  now  before  this  committee,  and  more  importantly  translated  our  convic- 
tions into  action. 

From  the  outset  1  want  it  understood  that  I  favor  free  competition — not  in  a 
theoretical  sense — but  from  the  perspective  of  a  businessman  viewing  the  incentives 
for  efficiency  occasioned  by  free  markets  and  the  benefits  that  accrue  to  consuroera 
in  terms  of  wider  choices  and  lower  prices.  1  believe  that  the  wealth  and  income  of  a 
society  is  increased  to  the  extent  that  free  markets  exist. 

H.R.  3333  as  I  read  it  would  assure  open  competition  in  marketing  terminal  and 
interexchange  services,  as  well  as  CATV  services.  AT.  &  T.  would  continue  to  be 
regulated  with  respect  to  intercity  service  for  a  temporary  period,  and  during  this 
period  the  degree  of  regulation  could  be  reduced  if  appropriate.  The  burdens  of  the 
1956  Consent  Decree  are  mitigated  to  insure  A.T.  &  T.'s  ability  to  comjiete  in 
unregulated  markets.  These  provisions  of  the  Bill  are  obviously  consistent  vrith  my 
beliefs,  and  I  support  and  applaud  tlie  Bill. 

The  Bill  as  introduced  is  excellent  and  reflects  the  diligent  effort  of  this  commit- 
tee and  committee  staff  The  remainder  of  my  comments  will  be  directed  to  two 
provisions  in  the  Bill  which  I  believe  can  be  strengthened.  In  making  these  com- 
ments I  would  emphasize  that  they  are  intended  as  hopefully  useful  commentl 
about  a  Bill  which  I  support. 

Section  324  of  the  Bill  provides  for  intraexchange  access  charees  applied  to  local 
subscribers  and  interexchange  carriers  on  a  non-discriminatory  oasis.  For  a  period 
of  ten  years  the  price  charged  interexchange  carriers  can  include  a  contribution  to 
common  costs  not  to  exceed  an  amount  provided  by  formula  in  the  Bill.  While  in 
general  I  favor  the  direction  outlined  in  Section  324,  the  Section  I  believe  needs 
clarification,  I  would  suggest  that  the  term  "discriminatory"  be  defined  in  relation 
to  cost,  i.e.  price  discrimination  in  providing  access  to  the  local  exchange  network 
exists  only  if  prices  bear  different  relationships  to  cost.  Paragraph  (bKl)  of  Secti<»i 
324  provides  that  the  "charges  for  origination  or  termination  of  interexchange 
telecommunications  service  shall  cover  all  costs  which  vary  directly  with  the  level 
of  service  provided."  This  paragraph  could  be  interpreted  to  include  only  traSk 
sensitive  costs,  and  should  be  clarified  to  assure  that  all  direct  coets  of  interex- 
change access  are  covered  whether  traffic  sensitive  or  not.  Additionally  too  much 
discretion  is  given  state  commissions  to  redistribute  the  funds  derivM  from  the 
contribution.  Present  toll  separation  and  settlement  procedures  are  arbitrary,  but  at 
least  they  are  uniform  and  the  revenues  derived  are  based  on  investment  and  usue 
of  a  specific  telephone  company  (or  based  on  average  investment  and  coet  in  the 
case  of  the  so-called  average  schedule  companies).  Thus  the  wealth  transfer  that 
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LMCC's  principal  interest  in  these  Bills  are  the  "public  resource  use  fee"  propoa- 
als  found  in  S.  611.  Also,  LMCC  will  address  the  provisions  of  Section  336  of  S.  622 
concerning  the  assignment  of  land  mobile  frequencies. 

Public  naourtx  use  fees  and  other  economic  based  methods  are  inappropriate  when 
applied  to  land  mobile  services 

While  most  land  mobile  users  would  agree  that  "economics"  should  play  some  role 
in  spectrum  management  decisions,  just  as  it  does  when  a  user  decides  the  best  and 
most  economic  way  to  meet  its  own  communications  requirement,  "economics," 
particularly  in  the  form  of  spectrum  use  fees,  auctions  or  sealed  bids,  should  not 
replace  all  other  considerations  in  the  spectrum  management  function,  especiallj' 
thoae  considerations  directly  related  to  the  basic  purposes  of  the  Federal  Communi- 
cations Commission  (Commission!  as  set  forth  in  Section  101  of  S.  611. 

LMCC's  concern  with  complete  reliance  on  economic  or  market  force  approaches 
to  spectrum  management,  as  reflected  in  Section  106  of  S.  611  is  that  it  ignores 
important  non-economic  considerations.  This  was  the  same  problem  with  the  com- 
puter-oriented, monitoring-based.  data  systems  used  in  the  recent,  ill-fated  Chicago 
Spectrum  Management  exercise  of  the  Commission. 

Complete  reliance  on  spectrum  use  fees,  auctions  and  sealed  bids  as  the  "ulti- 
mate" spectrum  management  tool  fails  to  recognize  that  in  its  frequency  allocation 
efforts  the  Federal  government  is  acting  in  its  soverewn  capacity.  That  is,  its 
management  of  the  spectrum  is  for  the  general  public  good.  It  is  not  operating  in  its 
proprietory  status  as  it  is  when  it  is  leasing  land. 

^so,  there  cannot  be  complete  reliance  on  market  forces  since  users  in  govern- 
ment are  constrained  in  important  ways  in  the  use  of  the  spectrum  such  as  tnrough 
treaty  arrangements,  domestic  frequency  allocations  and  technical  considerations. 

Also,  spectrum  use  fees,  and  the  prices  paid  at  auctions  or  in  sealed  bids,  will  not 
be  an  eflective  spectrum  management  tool  since  these  costs  will  be  passed  on  to  the 
ultimate  users  in  higher  prices  for  goods  and  services. 

However,  LMCCs  principal  concerns  over  the  use  of  economic  tools  for  spectrum 
management,  especially  auctions  and  sealed  bids  where  spectrum  will  go  to  the 
"highest  bidder"  or  the  one  for  which  the  spectrum  has  the  greatest  "value,"  is  that 
this  would  result  in  control  of  the  spectrum  only  by  those  who  can  afford  to  pay  the 
most  for  it  and  make  a  profit  by  it.  Thus,  auctions  and  sealed  bids  may  tend  to 
create  oligopoly — not  competition — in  telecommunications. 

Also,  there  is  a  great  danger  that  through  the  use  of  spectrum  use  fees  the 
Federal  government  will  be  able  to  manipulate  them  to  bring  about  changes  it 
desires  in  licensee  conduct,  whether  that  conduct  involves  First  Amendment  consid- 
erations for  broadcasters  or  spectrum  management  consideration  for  land  mobile 

Most  importantly,  however,  complete  reliance  on  economic  factors  results  in  the 
failure  of  the  regulatory  agency  to  meet  vital  non-economic  frequency  allocation 
goals  such  as  those  dealingwith  safety  of  life  and  property  and  service  to  large 
numbers  of  the  public.  LMCC  believes  that  the  role  of  the  spectrum  manager  is  to 
see  that  the  ultimate  user  of  the  spectrum  is  the  one  who  uses  it  to  provide 
important  services  to  the  public,  promotes  the  safety  of  life  and  property,  and 
promotes  competition— not  the  one  to  whom  the  spectrum  has  the  most  "value," 
which  must  be  in  terms  of  how  much  profit  he  can   make  from  the  spectrum. 

While  there  is  no  doubt  that  the  spectrum  manager  should  take  economic  factors 
or.  more  jiroperly,  market  demands,  into  consideration  in  making  spectrum  alloca- 
tion decisions,  along  with  political,  legal,  engineering  and  operational  consider- 
ations, LMCC  is  concerned  that  the  very  heavy  and  almost  exclusive  reliance  on 
"market  forces"  in  the  allocation  and  assignment  process  will  result  in  allocation 
and  assignment  decisions  which  are  really  not  in  the  public  interest  since  only  one 
factor  is  being  considered. 

tf  the  intent  of  the  Congress  in  enacting  spectrum  use  fees  is  to  inject  into  the 
regulatory  process,  particularly  the  allocation  and  assignment  process  "economic" 
considerations,  then,  LMCC  submits,  this  could  be  better  achieved  by  including 
economic  considerations  in  the  list  of  "priorities"  to  be  given  to  the  regulatoi? 
agency  in  making  allocation  and  frequency  assignment  decisions. 

Thus,  instead  of  permitting  reliance  only  on  economic  considerations  as  the  prime 
spectrum  management  tool,  it  is  suggested  that  a  new  section  of  S.  611  be  developed 
dealing  with  spectrum  management  and  allocation  which  would  establish  statutory 
criteria  consistent  with  Section  101  of  S.  611  which  the  Commission  must  follow  in 
spectrum  management  and  allocation  decisions,  taking  into  consideration  all  fac- 
tors, including  engineering  considerations,  social  considerations,  legal  considerations 
and,  even  political  considerations. 

The  criteria  which  the  Commission  should  meet  in  making  these  spectrum  man- 
agement or  allocation  decisions  should  include: 


Digitized  by 


Google 


3176 

The  propoeed  use  of  the  spectrum  will  assist  in  provision  of  services  to  large 

numbere  of  the  public; 

The  propoeea  use  of  the  spectrum  will  promote  safety  of  life  and   proper^ 

The  proposed  use  of  the  spectrum  will  promote  competition. 

LMOC  believes  that  the  use  of  fees  should  be  limited  to  the  cost  of  operation  erf 
the  agency  along  the  lines  contemplated  in  S.  622. 


Use  of  auctions  is  inappropriate 

An  examination  of  the  arguments  of  the  proponents  for  exclusive  reliance  on 
these  economic  tools  demonstrates  the  impracticalit^  and  incompleteness  of  using 
them  as  spectrum  management  tools.  For  example,  m  criticizine  the  current  spec- 
trum management  system  nhich,  presumably,  takes  into  consideration  all  of  the 
factors  discussed  above,  the  proponents  of  complete  reliance  on  economic  consider- 
ations plead  that  fulfilling  the  efficiency  goal  contained  in  Section  1  of  the  Conunu- 
nications  Act  requires  more  complex  and  detailed  information  than  can  be  gstbned 
and  processed  and  that  users  will  object  to  reallocation  since  there  is  no  mechanism 
with  which  to  buv  equity  in  the  spectrum.  LMCC  submits  that  this  merely  indicates 
the  inability  of  trie  current  spectrum  managers  or  regulators  to  come  to  grips  with 
the  need  to  develop  a  sound  and  reasonable  factual  base  for  their  r^ulatoi^ 
decisions.  The  fact  that  gathering  the  necessary  factual  basis  and  evaluating  it  is 
"difficult"  or  that  some  users  may  not  be  pleased  and  may  exercise  their  rights  to 
challenge  in  court  the  l^al  validity  of  the  r^ulator's  decision  does  not  mean  that 
the  system  should  be  abandoned.  Also,  this  argument  highlights  the  fact  that  the 
basic  purpose  of  complete  reliance  on  "market  forces"  or  "economic  tools"  is  not 
necessarily  to  bring  about  allocation  decisions  which  are  in  the  public  interest,  but 
rather,  to  make  the  job  of  the  regulator  faster  and  easier.  Again,  complete  reliance 
on  such  economic  factors  in  spectrum  allocation  and  assignment  matters  is  based 
upon  the  false  premise  that  he  to  whom  the  spectrum  has  the  greatest  "value" 
should  be  given  the  use  of  the  spectrum.  Such  an  allocation  method  does  not  mean 
that  the  spectrum  is  being  allocated  in  the  best  interests  of  the  public  nor  that  the 
recipient  will  use  it  in  the  most  efficient  manner. 

Also,  thoee  who  advocate  such  economic  methods,  esi>ecially  auctions  and  sealed 
bids,  are  really  attempting  to  eliminate  the  comparative  hearing  process  which, 
they  contend,  is  inherently  unsuited  to  the  criteria  by  which  choices  among  appli- 
cants should  be  made.  They  do  not  elaborate  on  why  such  procedures  are  unsuit- 
ed." Inherent  in  auctions  and  sealed  bids  is  the  very  real  danger  that  only  those 
with  the  "deepest  pockets"  will  be  able  to  secure  the  spectrum.  Thus,  even  in  a 
situation  where  you  have  several  contenders,  with  equal  public  interest  consider- 
ations, there  is  the  very  real  danger  that  smaller  or  less  wealthy  applicants,  with 
equal  qualiflcations  ancl  needs  to  all  other  contenders,  will  not  be  able  to  secure  the 
spectrum  since  their  more  wealthy  competitors  will  always  be  able  to  outbid  them. 

Also,  it  would  seem  to  LMCC  that  the  use  of  auctions  or  sealed  bids  would  be 
most  inappropriate  in  the  land  mobile  services,  particularly  as  to  the  existing 
spectrum  in  the  private  land  mobile  services  which  is  shared.  Even  as  to  "new"  lana 
mobile  spectrum,  many  prospective  users  with  le^timate  public  interest  needs 
would  be  denied  access  to  the  new  spectrum  because  only  thoee  able  to  pay  the  most 
money  would  secure  access.  Rather,  it  would  seem  that  the  most  appropriate  place 
for  the  application  of  auctions,  sealed  bids  or,  for  that  matter,  lotteries,  is  in  the 
commercial  broadcast  area  where  the  ultimate  recipient  of  the  license  will  have 
exclusive  use  of  the  frequencies  and  will  be  able  to  make  a  profit  from  the  use  of 
that  spectrum.  It  is  also  in  broadcast  where  those  with  more  efficient  systems  would 
be  willing  to  pay  the  price  to  absorb  the  costs  to  the  existing  users  resulting  from 
the  more  efficient  stations  of  the  new  entrants. 
Assignment  of  land  mobile  frequencies 

Provisions  found  under  Section  336  of  Senator  Goldwater's  Bill  are  supported  in 
that  "non-Federal  government  coordinating  committees,"  of  which  several  have 
been  in  existence  for  over  25  years,  are  rect^nized  as  legal  entities.  A  mtyority  of 
LMCC's  membership  are,  in  fact,  frequency  coordinating  organizations.  TTiis  recog- 
nition of  frequency  advisory  committees  can  be  substantiated  in  terms  of  boUi 
economic  and  administrative  contributions. 

In  terms  of  administrative  contributions,  because  of  their  position  as  intermediar- 
ies between  the  FCC,  applicants/ licensees  and  manufacturers  of  two-way  radio 
equipment,  the  frequency  advisory  committees  are  in  a  position  to  provide  essential 
information  to  the  FCC  in  order  to  assist  in  the  maintenance  of  accurate  licensee 
data.  In  addition  to  this  spectrum  use  information  that  is  supplied  by  frequency 
advisory  committees,  frequency  coordinators  are  in  a  position  to  mediate  compatUtil- 
ity,  interference  and  other  problems  which  may  develop  among  various  parties 
involved  in  the  frequency  assignment  process. 
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From  an  economic  standpoint.  LMCC  submits  that  it  is  highly  unlikely  that  the 
FCC  will  be  appropriated  both  the  budget  and  manpower  resources  that  are  neces- 
sary to  efficiently  discharge  on  a  national  basis  a  full  land  mobile  frequency  selec- 
tion and  assignment  program.  If  additional  funds  were  made  available,  they  would 
be  better  budgeted  towara  an  effort  to  reduce  license  processing  delays. 

Concerning  Subsection  (al  of  Section  336,  it  might  be  helpful  to  add  clarifying 
language  to  matce  it  clear  that  frequency  advisory  committees  issue  frequency 
recommendations  to  applicants  and/or  licensees,  and  such  applicants  and/or  licens- 
ees have  the  option  of  conducting  individual  field  studies  in  lieu  of  using  the 
services  available  from  frequency  advisory  comittees. 

In  regard  to  Section  336(c).  LMCC  is  well  aware  of  the  lengthy  license  processing 
delays  currently  witnessed  at  the  FCC.  and  supports  legislation  that  in  effect  assists 
applicants  to  "get  on  the  air"  as  quiciily  as  possible. 

We  would  prefer,  however,  statutes  that  would  give  authority  to  the  Commission 
to  institute  a  program  to  automatically  grant  an  applicant  permission  to  operate 
radio  facilities  without  a  "bona  fide"  license  only  when  necessary  to  meet  critical 
license  processing  periods,  l^e  m^or  advantages  of  this  approach  would  be  the 
Commission's  flexibility  to  tailor  a  "temporary  license  processing  program"  to  cur- 
rent conditions,  in  lieu  of  being  bound  by  even  a  GO-day  time  constraint. 

LAND    MOBILE   COUUUNICATIONS   COUNCIL   MEMBERSHIP   LIST    (LMCC) 

American  Association  of  State  Highway  &  Transportation  OTficials  (AASHTO); 
American  Automobile  Association  (AAA);  American  Petroleum  Institute  (API); 
American  Telephone  &  Telegraph  Co.  (A.T.  &  T.);  American  Trucking  Association 
(ATA):  Association  of  American  Railroads  (AAR);  Associated  Public-Safety  Commu- 
nications Officers.  Inc.  (APCOl;  Eastern  States  Public-Safety  Radio  League  (ESPRL); 
Electronic  Industries  Association  (EIA);  Forest  Industries  Telecommunications  (FIT); 
Forestn'  Conservation  Communications  Association  (FCCA);  International  Associ- 
ation of  Chiefs  of  Police.  Inc.  (lACP);  International  Association  of  Fire  Chiefs  (lAFC); 
Intemational  Association  of  Fish  &  Wildlife  Agencies  (lAFWA):  International 
Bridge,  Tunnel  &  Turnpike  Association,  Inc.  (IBT&TA);  Intemational  Municipal 
Signal  Association  (IMSA);  National  Association  of  Business  &  Eklucational  Raoio, 
Inc.  (NABER);  National  Association  of  Manufacturers  (NAM);  National  Association 
of  State  Foresters  (NASF);  Special  Industrial  Radio  Service  Association,  Inc. 
(SIRSA);  Telocator  Network  of  America,  Inc.  (TNA);  United  States  Independent 
Telephone  Association  (USITA);  Utilities  Telecommunications  Council  (UTC). 

Statement  o 

The  Farmers  Union  believes  that  any  changes  that  are  made  to  the  Ckimmunica- 
tions  Act  of  1934  must  continue  to  provide  for  the  following: 

1.  Need  for  support  of  basic  local  exchange  service.  Currently,  the  FCC  approved 
separations  and  settlement  procedures  provide  an  element  of  support  for  basic  local 
exchange  service  rates.  Changes  to  the  Communications  Act  must  continue  to 
provide  for  this  support  so  that  basic  exchange  service  remains  affordable  and 
reasonable  for  farmers,  businesses,  and  residents  in  rural  areas, 

2.  Need  for  rate  averaging.  The  existing  State  and  Federal  approved  long  distance 
rates  tariffs  provide  for  rate  averaging  on  an  interstate  and  intrastate  basis.  Senate 
Bills  611  and  622  must  reflect  that  there  should  be  no  differences  in  intrastate  and 
interstate  rate  schedules.  Likewise,  average  long  distance  rates  must  prevail  be- 
tween any  long  distance  calling  points.  The  needs  of  rural  and  urban  residents  are 
best  met  with  average  long  distance  rate  schedules.  Failure  to  provide  for  average 
rates  will  put  rural  areas  at  a  severe  economic  disadvantage.  The  differential  in 
rates  which  would  be  caused  by  cost-based  long  distance  pricing  would  benefit  only 
mtyor  users  of  telecommunications  services  at  the  expense  of  residential  and  rural 
customers.  This  differential  might  cause  migration  of  rural  businesses  and  custom- 
ers back  to  urban  areas, 

3.  Surcharge  on  all  telecommunication  carriers.  Existing  long  distance  telephone 
rates  support  both  local  exchange  rates  and  long  distance  service  in  higher-cost, 
less^ense  areas  of  the  country.  New  carriers  of  tejecommunication  services  current- 
ly now  not  burdened  with  this  support  should  be  required  to  pay  it  so  all  providers 
of  telecommunication  services  are  competing  on  an  equal  basis.  Failure  to  collect 
this  support  will  cause  new  networks  to  be  created.  As  these  new  networks  expand, 
the  total  amount  of  the  funds  available  for  support  of  local  exchange  rates  and  long 
distance  rates  will  be  diminished.  This  will  cause  price  increases  for  residential  ana 
rural  customers  while  only  big  businesses  will  be  benefited. 
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4.  Rural  telephone  companies  should  be  permitted  to  provide  the  full  range  of 
telecommunication  services  including  broadband  in  rural  oreaa.  The  coat  of  serving 
rural  areas  can  be  minimized  by  permitting  telephone  compaaiee  to  provide  the  liiu 
range  of  telecommunication  services. 

5.  Retention  of  REA  Tmancing.  Low  interest  loans  provided  by  the  Rural  EUectrlfi- 
cation  Agency  since  1949  provide  for  financing  construction  of  telephone  service  in 
rural  areas  has  served  rural  America  well.  This  financing  has  not  only  caused 
service  to  be  provided  where  it  might  not  otherwise  be,  but  also  has  served  to  unify 
the  nation.  This  financing  should  not  only  be  continued,  but  it  should  be  expanded 
to  include  broadband  service.  Likewise,  the  REA  should  be  retained  as  the  primary 
agency  to  provide  these  loans  because  they  beat  understand  the  needs  of  rural  aicas. 

The  Farmers  Union  believe  that  if  the  above  basic  principles  are  included  and/or 
retained  in  new  or  amended -legislation,  the  needs  of  rural  areas  will  best  be  served. 


Mr.  Chairman  and  members  of  the  Committee,  I  am  Michael  P.  Porcaro,  Execu- 
tive Director  of  the  Alaska  Public  Broadcasting  Commission.  The  APBC  is  vitally 
interested  in  the  future  of  public  broadcasting  in  Alaska,  and  for  that  reason  I 
appreciate  this  opportunity  to  speak  before  you  today  about  S.  611  and  S.  622, 
amending  the  Communications  Act  of  1934. 

First,  let  me  tell  you  something  about  the  Alaska  Public  Broadcasting  Commts- 
sion.  The  APBC  was  created  by  Alaska  statute  to  "encourage  and  supervise  the 
development  of  an  integrated  public  broadcasting  system  for  the  State  and  for  the 
coordination  of  all  public  broadcasting  stations.  Our  statutory  responsibilities  in- 
clude the  development  of  an  integrated  Alaskan  public  broadcasting  network,  the 
development  and  distribution  of  public  broadcasting  pri^ramming,  and  direct  fund- 
ing of  public  broadcast  stations.  In  addition,  the  APBC  is  charged  with  performing 
all  functions  necessary  to  ensure  the  orderly  and  coordinated  development  of  public 
broadcasting  in  Alaska. 

The  most  important  message  I  am  here  to  bring  to  you  today  is  that  public 
broadcasting  In  Alaska  is  different — different  from  public  broadcasting  everywhere 
else  and  d^erent  in  fact  from  any  broadcasting  enterprise  with  which  you  are 
probably  familiar.  The  reasons  for  this  are  not  hard  to  understand  when  you  look  at 
the  geography  of  Alaska.  Its  size  is  one  fifth  that  of  the  entire  lower  48  United 
States.  Superimposed  on  a  map  of  the  lower  48,  the  state  of  Alaska  would  stretch 
from  Savannah.  Georgia,  where  you  would  find  Ketchikan,  to  International  Falls, 
Minnesota,  where  you  would  tmd  Barrow,  to  San  Francisco,  California,  where  you 
would  find  the  fishing  village  of  Attu.  In  this  vast  expanse  there  are  only  about 
400,000  people,  half  of  whom  live  in  Anchorage,  the  principal  city.  The  other  half 
are  scattered  in  cities,  towns  and  villages  across  the  distances,  rugged  terrain  and 
harsh  climate  that  are  Alaska. 

These  features  of  Alaskan  life  make  public  broadcasting  in  rural  Alaska  unique. 
Most  of  the  communities  served  by  public  broadcast  stations  are  small  and  isolated. 
The  typical  community  has  no  commercial  broadcast  station  and  no  daily  newspa- 
per. The  public  broadcast  station  provides  the  community  its  only  regular  aad 
reliable  source  of  news,  information  and  entertainment.  It  serves  as  one  of  the  few 
contacts  with  the  outside  world.  Public  broadcasting  in  rural  Alaska  is  not  the 
supplemental  service  it  is  in  the  lower  48  states;  it  is  a  critical  link  within  the 
community  and  to  the  world  beyond, 

I  have  emphasized  the  uniqueness  of  public  broadcasting  in  rural  Alaska  because 
I  believe  the  Committee  should  remember  it  in  considering  the  proposed  legislation. 
Communications  legislation  must  permit,  and  indeed  promote,  fiexibility  in  broad- 
cast r^ulation.  R^ulations  which  are  appropriate  for  broadcasting  and  public 
broadcasting  in  the  lower  48  states  often  make  no  sense  when  applied  to  public 
broadcasting  in  rural  Alaska.  The  law  should  accord  the  FCC  sufficient  flexibility, 
and  encourage  the  Commission  to  use  it,  to  adapt  overall  broadcast  r^ulation  to 
specific  local  circumstances  such  as  those  in  rural  Alaska. 

Having  drawn  this  background,  I  would  like  to  make  three  specific  pointa  with 
respect  to  the  proposed  legislation.  First,  in  proposing  fees  to  be  chained  persons 
r^ulated  by  the  FCC.  both  bills  wisely  provide  for  an  exemption  from  the  fee  for 
public  broadcast  stations.  Second,  the  Senate  should  consider  allowing  public  broad- 
cast stations  greater  flexibility  to  broadcast  commercial  matter.  Third,  the  Senate 
should  consider  creation  of  an  endowment  fund  for  public  broadcasting. 
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PUBUC   BROADCAST  STATIONS  SHOULD   NOT   BE  CHARGED   LICENSE   FEES 

The  question  of  license  fees  is  an  excellent  example  of  why  communications 
legislation  should  take  cognizance  of  the  special  circumstances  of  rural  Alaska.  The 
public  broadcast  stations  in  rural  Alaska  are  marginal  financial  operations,  which 
require  state  assistance  for  survival,  and  provide  vitally  needed  services  in  their 
communities.  Imposition  of  license  fees  would  only  diminish  the  stability  of  these 
stations  and  the  vital  services  they  provide. 

Both  bills  wisely  reduce  the  buraen  of  fees  imposed  on  public  broadcast  stations, 
S.  611  appears  to  exempt  public  broadcast  stations  from  the  proposed  spectrum  fee, 
while  S.  62!3  permits  the  FCC  to  waive  the  processing  fee  for  public  broadcast 
stations. 

)   BROADCAST 


Under  the  rules  of  the  FCC,  a  public  broadcast  station  may  not  broadcast  any 
announcement  promoting  the  sale  of  a  product  or  service.  As  1  will  explain,  the 
APEIC  believes  this  rule  to  be  harmfully  restrictive  in  its  application  to  public 
broadcast  stations  in  rural  Alaska.  The  APBC  commends  to  the  Senate  the  provi- 
sions in  M.R.  3333  (S  483(b))  which  would  allow  public  broadcast  stations  to  transmit 
a  limited  amount  of  commercial  matter  and  grant  the  Commission  authority  to 
adjust  the  rules  in  particular  cases.  Any  freedom  allowed  would  not — in  Alaska  at 
least— be  abused  and  could  provide  important  public  benefits. 

In  the  isolated  Alaskan  communities  where  the  public  broadcast  station  is  the 
only  station,  or  one  of  a  few,  and  where  many  of  the  listeners  are  scattered  in  the 
surrounding  bush,  the  listeners  are  dependent  upon  the  public  station  for  much  of 
their  information.  This  includes  information  as  to  what  is  available  in  the  communi- 
ty. Information  about  a  low  cost  service  offered  by  a  nonprofit  health  or  community 
service  organization  can  be  of  great  importance  to  the  listeners  in  such  a  communi- 
ty. Under  the  present  rules  however  the  information  cannot  be  presented  on  the 
public  broadcast  stations.  Similarly  the  station  may  not  broadcast  information  about 
fund  drives  by  such  oi^anizations  when  the  drives  involve  the  sale  of  goods.  Infor- 
mation of  this  kind  should  be  available  to  the  public. 

The  ability  to  broadcast  a  limited  amount  of  commercial  matter  might  also  open 
up  a  new  source  of  funds  to  stations  greatly  in  need  of  them.  Because  of  their 
isolated  locations,  public  stations  in  rural  Alaska  have  access  to  only  limited  sources 
of  funds.  New  funds  generated  by  limited  commercial  matter  may  provide  impor- 
tant assistance  to  stations  performing  an  important  mission.  At  the  same  time  a 
limited  amount  of  commercial  matter  would  provide  new  information  about  prod- 
ucts and  services.  The  residents  of  these  communities  are  not  usually  served  by 
other  media,  and  have  not  before  had  easy  access  to  this  information. 


THE   SENATE   SHOULD 

BROADCASTING  STATIONS 

The  APBC  also  believes  the  Senate,  like  the  House  (in  S§  611-645  of  H.R.  3333), 
should  consider  creation  of  a  permanently  endowed  fund  to  help  finance  public 
broadcast  stations.  As  1  have  indicated  above,  the  public  broadcast  stations  in  rural 
Alaska  could  not  survive  now  without  the  assistance  of  state  funds.  A  reliable  new 
source  of  funds,  such  as  an  endowment  would  provide,  would  enable  these  stations 
to  upgrade  their  service  and  would  encourage  the  establishment  of  new  stations. 

The  APBC  cannot  endorse,  however,  the  House  bill's  formula  for  distribution  of 
the  endowment  funds  to  the  public  broadcast  stations.  Under  the  bill  funds  would 
be  distributed  to  the  stations  according  to  the  population  of  the  state  in  proportion 
to  the  population  of  the  United  States.  Let  me  illustrate  the  unfairness  to  Alaska  of 
this  distribution  formula.  According  to  the  current  Broadcasting  Yearbook  there  are 
982  noncommercial  radio  stations  and  260  noncommercial  television  stations. 
Alaska,  with  11  radio  stations  and  4  television  stations,  has  1.2  percent  of  the 
noncommercial  radio  stations  and  1.5  percent  of  the  television  stations.  In  contrast, 
according  to  1977  census  figures,  Alaska  holds  about  0.18  percent  of  the  total  United 
States  papulation.  Alaska's  population  was  407,300,  the  United  States'  216,332,300. 
The  result  of  the  distribution  formula  provided  by  the  House  bill  would  be  that 
Alaska's  noncommercial  stations,  which  comprise  1.2  percent  of  the  nation's  radio 
and  1,5  percent  of  its  television  noncommercial  stations,  would  receive  0.18  per- 
cent—less than  two  tenths  of  a  percent — of  the  funds  distributed  to  all  noncommer- 
cial stations.  This,  in  a  state  where  public  broadcast  stations  play  a  particularly 
important  role.  Put  another  way,  for  every  dollar  distributed  to  an  average  public 
radio  or  television  station  in  the  United  States,  the  average  Alaskan  station  would 
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portion  of  a  prc^ram  originated  by  a  broadcast  station  without  the  expreee  authori- 
ty of  such  station  or  of  the  person  who  owna  or  controls  the  exclusive  rights  to  the 
program  involved.  Now  is  not  the  time  to  discuss  H.R.  3333  in  its  entirety  and  to 
express  concerns  we  have  about  some  sections  of  that  bill.  However,  Section  453  (a) 
(2)  represents,  in  itself,  an  important  protection  which  must  be  accorded  to  the 

Eroducers  of  programming  if  the  economic  foundation  of  the  broadcast  industry  is  to 
e  preserved.  Whatever  form  of  communications  legislation  may  ultimately  be 
adopted  bv  the  Congress,  it  is  imperative  that  the  protections  of  Section  453  (a)  <2) 
be  enacted  to  preserve  the  private  property  rights  of  those  organizations  which  have 
invested  vast  sums  in  television  priwramming. 

We  do  not  propose  to  deny  the  American  public  the  benefits  of  new  technology 
which  can  result  in  a  more  efficient  method  of  distribution  of  broadcast  signals. 
However,  if  the  use  of  such  technology  is  allowed  to  result  in  an  unfair  return  on 
the  investment  of  prc^am  suppliers,  the  supply  of  pn^ramming  will  wither,  and 
the  production  values  contained  in  such  programming  will  be  sadly  diminished. 
Among  the  collective  bargaining  achievements  of  most  of  the  member  organiza- 
tions of  the  Hollywood  Inter-Guild  Council  is  a  structure  of  compensation  to  direc- 
tors, actors  and  writers  based  on  the  exposure,  use  and  re-use  of  their  artistic 
endeavors.  This  has  been  justified  at  the  bargaining  table  on  the  basis  that  the 
production  companies  are  able  to  negotiate  license  fees  from  networks  and  Ironi 
individual  broadcast  stations  which  are  based  substantially  upon  the  number  of 
viewers  reached  by  the  transmissions  of  the  network  affiliates  or  of  the  independent 
stetions.  The  price  which  can  be  obtained  by  the  program  supplier,  and  the  advertis- 
ing rates  which  may  be  charged  by  the  network  or  station  are  predicated  on  the 
assumption  that  a  transmission  on  a  Chicago  station,  for  example,  will  reach  the 
metropolitan  area  of  Chicago  and  that  further  revenues  can  be  generated  by  a 
separate  license  in  Milwaukee,  Des  Moines,  and  many  other  cities  based  on  the 
viewing  audience  in  those  separate  markets.  The  moment  that  Congress  pennita 
cable  in  Milwaukee  and  Des  Moines  to  re-transmit  the  signal  which  originated  in 
Chicago,  the  production  companies  are  not  only  deprived  of  the  additional  revenue 
to  which  they  would  be  justifiably  entitled  on  the  basis  of  that  larger  audience  but 
the  prc^am  suppliers  are  further  denied  the  ability  to  separately  license  their 
product  in  those  additional  cities.  The  ultimate  mutation  of  the  re-transmission 
process  is  represented  by  the  so-called  "superstation,"  whereby  a  broadcast  staticm, 
0  the  detriment  of  the  suppliers  from  whom  the  station  acquires  its  prograr 


loses  all  control  over  the  distribution  of  its  signal  thereby  substantially  destrcmng 
the  economic  value  of  potential  licenses  whi^  might  be  granted  in  metropolitan 
areas  throughout  the  nation.  The  impact  on  the  50,000  individuals  represented  b^ 
the  organizations  in  the  Hollywood  Inter-Guild  Council  should  be  oovious.  It  ts 
simply  unrealistic  for  our  members  to  expect  fair  and  adequate  remuneration  from 
production  companies  if  those  production  companies  are  themselves  deprived  of 
license  fees  which  they  would  have  otherwise  obtained  through  the  traditional 
methods  of  program  distribution.  They  receive  less;  therefore  they  pay  less;  there- 
fore thousands  of  our  members  suffer.  The  effect  on  the  economic  and  creative 
incentives  of  the  production  community  can  be  easily  predicted.  Our  industry  is  part 
of  a  system  which  depends,  like  most  industries,  on  economic  incentive.  That  incen- 
tive is  destroyed  by  the  uninhibited  re-transmission  of  broadcast  signals.  When  the 
money  that  is  expended  by  our  industry  cannot  be  recovered  and  re-invested,  the 

auality  and  diversity  of  pri^amming  will  suffer— and  the  American  public  will  be 
ie  ultimate  loser. 

The  Subcommittee  has  already  heard  from  other  witnesses  supporting  the  provi- 
sions of  Section  453  (a)  (2),  We  urge  that  the  Congress  take  all  steps  necessary  to 
protect  our  jobs,  the  property  rights  of  our  industry  which  has  so  much  invested  in 
dollars  and  in  creativitv,  and  the  public  interest.  It  is  imperative  that  the  substance 
of  Section  453  (a)  (2)  oe  preserved  in  any  new  communications  l^islation  to  be 
adopted  by  the  Congress, 

9rATBMENT  OF  THE   LaNU   MOBILE  COMMtJNICATlONS   COUNaL 

The  Land  Mobile  Communications  Council  (LMCO  appreciates  the  opportunity  to 
offer  these  Comments  concerning  certain  provisions  of  S.  611  and  S.  6^  as  tb^ 
affect  its  members.  LMCC  is  a  non-profit  association  of  users  of  land  nKd>ile  radio 
and  providers  of  land  mobile  services  and  equipment  which  is  dedicated  to  securing 
and  maintaining  sufficient  allocations  of  radio  frequencies  for  the  Land  Mt^lle 
Services— both  private  and  common  carrier — to  meet  the  immediate  and  long-term 
requirements  of  land  mobile  users.  As  will  be  noted  from  a  review  of  the  attached 
LMCC  roster,  LMCC  represents  a  very  broad  base  of  land  mobile  interests. 


Digitized  by 


Google 


3181 

louB  "public  interest"  standard.  It  would  automatically  eliminate  government  over- 
sight or  intervention  in  prcwrsm  Tormats,  news  and  in  all  programming  matters.  In 
my  view  regulation  should  be  necessary  only  to  the  extent  that  marketplace  forces 
are  deficient.  In  other  words,  wherever  the  market  is  open  and  competitive,  refla- 
tions should  be  abolished.  This  certainly  applies  to  broadcasting  markets  in  this 
country  where  intense  competition  exists  ana  is  growing  apace.  Some  government 
officiala  don't  seem  to  realize  that  broadcasters  not  only  compete  aggressively 
against  each  other,  but  also  with  all  other  media  including  newspapers,  magazines, 
outdoor  advertising,  transportation  advertising,  direct  mail,  etc.  It  is  time  to  remove 
r^ulations  and  allow  competitive  market  forces  to  operate.  Certainly  the  public 
would  benefit  from  a  freer,  more  robust,  more  venturesome  broadcast  journalism 
emancipated  from  unnecessary  restrictive  government  oversight, 

1  believe  government  or  court-mandated  First  Amendment  restrictions  and  also 
the  government-mandated  public  trustee  concept  are  outdated  and  no  longer  justifi- 
able in  today's  competitive  technological,  economic  and  journalistic  climate  in  com- 


In  fact,  broadcasting  was  not  initially  formulated  as  a  public  trusteeship.  It  was 
actually  conceived  as  an  advertising-supported,  risk-capital,  commercial  enterprise. 
No  government  funds  were  appropriate!  to  finance  pioneer  broadcast  service  or  to 
initiate  commercial  service.  Much  has  been  said  of  the  "people's  airways"  or  the 
"public  trustee  concept" — perhaps  too  much,  because  by  sheer  continued  repetition 
over  the  years  it  has  become  accepted  as  fact.  However,  Eric  Sevareid,  who  said  so 
many  things  so  well  over  the  years,  once  commented: 

"1  have  never  understood  the  basic  legally  governing  concept  of  'the  people's 
airways.'  So  far  as  I  know  there  is  only  the  atmosphere  and  space.  There  can  be  no 
airway,  in  any  practical  sense  until  somebody  accumulates  the  capital,  know-how, 
and  enterprise  to  put  a  signal  into  the  atmosphere  and  space." 

As  a  former  newsman,  I  have  always  hoped  that  someday  broadcasting  would  be 
treated  the  same  as  other  journalistic  and  advertising  meaia.  With  the  continuing 
debate  and  various  court  interpretations,  it  seems  this  can  only  be  achieved  by  bold, 
innovative  legislative  action. 

As  to  renewal  procedures  proposed  in  S.  611  and  S.  622,  I  prefer  the  provisions  of 
S.  622  which  would  do  away  with  the  comparative  proceeding  for  new  facilities, 
substituting  a  lottery  system.  While  the  lottery  system  may  not  be  the  ideal  solu- 
tion, it  does  avoid  uie  tremendously  expensive,  drawn-out  nearing  proceedings  in- 
volved in  our  present  comparative  renewal  procedures.  I  believe  the  comparative 
renewal  process  should  be  eliminated.  However,  if  this  process  is  continued  I  prefer 
the  provision  of  S.  622  which  provides  for  discretionary  renewal  of  the  incumbent 
applicant  upon  a  finding  of  its  substantially  meeting  the  problems,  needs  and 
interests  of  its  service  area  listeners.  Assuming  such  to  be  the  case  and  absent 
serious  deficiencies  in  operation,  the  Commission  may  terminate  a  comparative 
proceeding  at  such  point  and  grant  renewal  in  its  discretion.  With  only  this  modifi- 
cation, a  tremendous  procedural  impediment  would  be  removed  from  the  present 

I  believe  the  public  would  be  served  by  abolishing  Section  315  including  the 
fairness  doctrine  and  Section  312(aK'7).  These  Sections  guarantee  access  to  broadcast- 
ing in  order  to  seek  political  office.  This  is  not  required  of  newspapers  and  maga- 
zines because  of  the  Constitutional  guarantees  accorded  onlv  to  print  journalism. 
Clearly,  print  journalism,  with  its  guaranteed  "freedom  of  the  press"  has  risen  to 
the  task  of  informing  the  electorate  and  uncovering  illegal  or  uneUilcal  corporate  or 
government  practices  without  government  interference  or  regulation — I  see  no 
reason  to  assume  broadcast  journalists  or  executives  are  any  less  responsible  or 
diligent.  Broadcast  journalists  have  earned  and  rightfully  deserve  all  Constitutional 
freedoms. 

1  believe  that  removing  the  government  restraints  of  Section  315,  including  the 
fairness  doctrine,  and  Section  312(aKT)  would  free  broadcast  journalism,  foster  more 
comprehensive  and  independent  reporting  and  would  better  serve  the  American 

lucre's  little  doubt  that  if  TV  and  radio  had  existed  in  1776,  our  Founding 
Fathers  would  have  included  them  as  prime  recipients  of  the  Constitutional  guaran- 
tees of  freedom  of  the  press  and  freedom  of  speech.  After  all,  they  were  guarantee- 
ing citizens  these  freedoms  so  that  a  well-informed  public  and  electorate  could  vote 
on  issues  and  candidates — free  of  any  semblance  of  government  interference  or 
control.  The  constitutional  freedoms  were  instituted  for  the  benefits  of  the  citizen- 
ry— the  total  public — rather  than  the  media.  It  is  the  public  that  stands  to  gain 
from  an  all-media  freedom  of  the  press. 

There  are  many  areas  requiring  continued  government  direction  and  surveillance, 
but  not  a  vaajoT  news  and  information  medium  In  a  government  conceived  In  and 
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dedicated  to  the  principles  of  free  speech  and  a  free  presa.  I  advocate  govemment 
involvement  in  appropriate  areas — government  involvement  obviously  has  been  re- 
quired te  attain  aucn  desirable  goals  as  social  security,  minimiun  wages,  PDIC 
protection  for  savings,  civil  rights,  medicare  and  public  health,  anti-trust  rules  and 
environmental  protection.  Government  must  continue  a  vital  role  in  solving  prob- 
lems in  energy,  national  security,  urban  decay,  equal  rights  and  lagging  economy. 
But  government  oversight  should  not  be  required  to  initiate,  maintain  or  pen>etuate 
a  free  broadcast  press.  Pressure  generated  from  industry  competition  and  public 
marketplace  acceptence  will  accomplish  this  end — the  same  as  in  Other  media  or 
industry. 

However,  there  is  a  continuing  need  for  consumer  activist  participation  against 
products,  organizations  and  services  that  mislead  or  bilk  the  consumer.  Broadcast- 
ing should  benefit  from  such  interest  but  on  the  very  same  basis  as  any  other  news 
media.  Broadcasting  needs  full,  unfettered,  press  freedom  to  report,  clarify,  editori- 
alize and  advocate  on  all  events  and  controversies  subject  te  the  same  marketplace 
constraints  and  criticism  as  newspapers  or  magazines— this  includes  expanding  its 
already  active  role  in  exposing  consumer  frauds  and  unsavoiy  corporate,  public  and 
governmental  practices. 

The  argument  that  removing  the  public  interest  standard  would  permit  broadcast- 
ers te  eliminate  news,  public  affairs  or  meaningful  programs  is  indeed  specious.  It 
would  be  contrary  to  all  industry  trends  and  to  broadcasting  self-interest  to  elimi- 
nate or  minimize  news  and  information  prc^ramming,  BrtMdcast  journalism  and 
public  affairs  are  increasing  in  importance.  I  believe  the  nuyor  impact  of  TV  and 
radio  on  the  American  way  of  life  today  is  in  news  and  news  analysis — not  in 
entertainment  programs.  I  think  most  people  agree  that  broadcasting  today  is  most 
remembered  and  respected  for  its  hours  of  exceptional  journalism — and  that  the 
greastest  benefit  most  Americans  derive  and  expect  from  broadcasting  is  informa- 
tion. Recent  research  indicates  more  Americans  are  getting  initial  news  from  TV 
and  radio  than  from  newspapers.  This  potential  for  molding  public  opinion  poeea  an 
enormous  responsibility  and  opportunity.  No  practical  broadcaster  will  ignore  the 
audience  mandate  for  comprehensive  objective  coverage  of  news  and  public  affairs. 

For  example,  all-music  radio  formats  develop  and  thrive  only  in  markets  already 
fully  served  by  news  and  public  affairs.  I  firmly  believe  that  full  First  Amendment 
rights  will  generate  more  top  level  management  emphasis  on  news  and  public 
affairs.  Owners,  executives  and  broadcast  managers  of  the  futuro  will  more  and 
more  assume  roles  of  publishers  and  editors-in-chief  With  full  press  freedom,  ste- 
tions  and  networks  will  have  added  incentive  for  editorializing  and  for  larger  news 
staffs  capable  of  more  investigative  and  detailed  "on  the  spot"  reporting. 

Once  more.  I  believe  in  freedom  of  speech  and  freedom  of  the  press  for  all  media. 
This  freedom  best  serves  the  overall  public  unfettered  by  government  pressure  or  by 
activist  groups  demanding  special  broadcast  consideration  for  their  own  private 
social  and  political  philosophies  through  government-mandated  access.  I  further 
believe  newsmen  have  the  right  to  be  wrong  and  that  news  executives  have  the 
responsibility  of  seeing  that  they  are  not  wrong  too  often.  I  believe  newsmen  have 
the  right  and  obligation  to  seek  the  truth— the  facts.  I  also  believe  freedom  of 
speech  applies  to  government  officials— they  should  be  able  to  criticize  the  press. 
especially  the  broadcast  press,  without  raising  the  ominous  spectro  of  censorship 
because  of  possible  regulatory  oversight. 

I  repeat  that  with  today's  intensely  competitive  broadcast  news  and  advertising 
media,  there  is  no  logical  reason  for  the  special  discriminatory  regulation  of  broad- 
casting. 

Cable  Television.— 'hirnxng  now  to  the  cable  television  aspects  of  S.  6U  and  S.  622 
I  would  state  for  the  record  that  I  am  in  general  concurrence  with  the  thrust  of 
both  bills.  Overall,  I  prefer  the  provisions  of  S.  622, 

The  advent  of  satellite  distribution  of  TV  signals  has  added  an  unforeseen  dimen- 
sion to  cable  carriage  of  television  signals.  There  is  a  threat  of  gross  basic  inequities 
in  program  property  rights  and  also  te  an  orderly  system  of  TV  allocation  if 
satellite  earners  continue  te  transmit  broadcast  signals  te  thousands  of  cable  sys- 
tems without  retransmission  consent.  This  most  complex,  controversial  communica- 
tions problem  has  been  the  subject  of  lively  debate  before  this  Subcommittee  in 
recent  weeks  and  I  realize  that  there  is  subatentiol  opposition  to  the  retransmission 
consent  concept  within  this  Subcommittee,  I  would  like  te  advance  my  own  view  on 
the   matter  since   it  differs  substentially   from   the  general  tenor  of  the  debate. 

I  suggest  first  that  there  should  be  a  stetutory  requirement  for  retransmission 
consent,  but  applicable  only  with  respect  to  television  signals  which  are  distributed 
by  satellite  to  cable  systems  for  distribution.  Retransmission  consent  would  not 
apply  to  carriage  of  distent  signals  via  terrestrial  microwave  since  distance-sensitive 
costs  involved  would  provide  a  self-limiting  factor. 
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The  focus  of  retransmisaion  consent  has  been  primarily  on  cable  systems  and 
their  relationships  with  broadcasters  and  program  producers.  It  can  be  logically 
ai^ed  that  a  new  element  has  entered  the  arena;  satellite  distribution  to  cable — an 
element  not  adequately  addressed  by  Congress  in  its  previous  consideration  of 
copyright.  My  proposal  does  not  involve  the  copyright  concept.  Instead  1  propose 
that  the  "carrier-distributor"  should  be  required  to  obtain  retransmission  consent 
from  each  TV  station  before  transmitting  it^  signals  to  a  satellite  for  distribution 
and  sale  to  cable  systems.  This  mechanism  would  permit  the  marketplace  to  operate 
freely  and  fairly  without  further  government  intervention.  The  broadcaster  would 
either  grant  or  withhold  retransmission  consent,  based  upon  where  he  intented  to 
compete.  If  he  decided  to  grant  retransmission  consent  in  the  expectation  that  he 
could  attract  larger  revenues  on  the  strength  of  his  cable  audience,  he  would  be  free 
to  do  so.  The  program  producer,  aware  that  consent  had  been  granted,  could  then 
negotiate  with  the  broadcaster  and  price  his  product  with  the  knowledge  that  it 
would  be  distributed  in  more  than  the  local  market. 

On  the  other  hand,  should  the  broadcaster  feel  that  producers  would  by-pass  his 
station  in  order  to  retain  control  over  their  products,  he  would  be  free  to  refuse 
retransmission  consent  in  order  to  have  access  to  the  programming  he  desired.  We 
have  already  seen  instances  where  producers  are  by-passing  markets  where  super- 
stations  are  located  in  order  retain  control  over  their  product.  To  the  extent  this 
does  occur,  the  public  is  penalized  by  being  denied  distribution  of  that  programming 
in  the  primary  television  market.  It  is  unreasonable  to  require  each  caole  system  to 
request  retransmission  consent  from  a  super-station  or  from  each  program  produc- 
er— such  a  burden  would  be  intolerable.  Under  my  proposal  the  would-be  super- 
Btstion  would  need  to  give  its  consent  only  once,  to  the  "carrier-distributor,"  which 
would  then  retransmit  its  television  signal  to  a  satellite  and  thence  to  a  receiving 
station  for  further  distribution,  upon  purchase,  by  cable  systems.  In  such  event,  the 
pn^am  producer  would  chaise  the  super-station  more  for  the  coverage,  the  station 
would  assess  more  from  the  carrier-distributor  for  its  retransmission  consent,  and 
the  earner-distributor  in  turn  would  "up  his  ante"  proportionately  to  his  cable 
customers.  Thus,  the  marketplace  balance  is  restored  with  a  feasible  working  plan. 

Both  S.  611  and  S.  G22  would  permit  continued  federal  regulation  of  cable. 
Chairman  Ferris,  in  his  statement  before  this  Subcommittee  on  June  5th,  noted  the 
acceptability  of  the  provision  of  S.  611  prohibiting  the  Commission  from  regulating 
distant  signal  carriage  except  upon  an  evidentiary  finding  that  local  broadcast 
program  orignation  would  be  harmed.  While  I  can  agree  with  his  statement  in  this 
respect,  I  must  disagree  with  his  further  statement  that  he  would  "'  *  '  even  strike 
the  balance  more  strongly  on  the  side  of  diversity  of  overall  program  service,  since 
local  programming  may  be  as  likely  to  emerge  from  cable  m  the  future  as  from 
broadcasting  today."  Over  the  past  SO  years  cable  has  done  comparatively  little  in 
the  area  of  local  programming,  even  under  the  earlier  mandatoi^  access  rules  of  the 
Commission.  It  has  proven  extremely  expensive  to  attempt  local  programming  over 
an  extended  period  of  time.  There  is  a  shortage  of  programming  material  and  a 
shortage  of  audiences,  as  well  as  a  shortage  of  monetary  return.  However,  aside 
from  this  aspect,  local  programming  by  cable  amounts  to  no  more  than  pri^ram- 
ming  only  for  cable  subscribers  in  a  franchized  area — this  is  minuscule  compared  to 
the  univeraal  market  area  served  by  a  television  station  with  programs  available  to 
all  who  own  television  sets, 

I  ^rsonally  believe  that  this  Commission  must  continue  regulation  of  cable 
television  to  some  extent.  Depending  on  the  final  le^lative  outcome,  the  Commis- 
sion may  well  be  involved  with  cable  regulation  in  the  areas  of  distant  signal 
carriage,  impact  on  local  service,  waiver  requests,  cross-ownershio  restrictions,  possi- 
ble anti-siphon ing  rules  protecting  broadcast  sports  events,  EEO  matters,  access 
channels,  political  and  equal  time  access,  possiole  broadcast  ownership  and  oper- 
ation of  cable  systems,  and  possibly  the  provision  of  cable  facilities  by  telephone 
companies.  Any  number  of  the  aforementioned  areas  will  continue  to  demand  a 
substantial  portion  of  the  Commission's  administrative  time. 

With  respect  to  cable  cross-ownership,  S.  611  makes  no  provision  for  this  aspect  of 
cable.  S.  623  would  permit  broadcasters  to  own  and  operate  cable  systems,  including 
those  co-located,  and  1  agree  with  this  provision, 

I  am  in  full  agreement  with  Chairman  Ferris  that  we  should  not  yet  mandate 
permanent  separation  between  cable  transmission  and  cable  prt^ramming  by  either 
cable  or  telephone  companies.  As  he  stated,  the  Commission  should  be  given  flexibil- 
ity to  design  and  alter  the  regulatory  structure  governing  the  competitive  relation- 
ship between  cable  and  telephone  companies  that  will  best  serve  present  and  future 

In  conclusion,  I  wish  to  again  express  my  appreciation  to  this  Subcommittee  for 
the  privilege  of  submitting  my  views  on  the  cable  and  broadcasting  aspects  of  S.  611 
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4.  Rural  telephone  companies  should  be  permitted  to  provide  the  fuU  range  of 
telecommunication  services  including  broadband  in  rural  areas.  The  cost  of  serving 
rural  areas  can  be  minimized  by  permitting  telephone  companies  to  provide  the  full 
range  of  telecommunication  services. 

5.  Retention  of  REA  financing.  Low  interest  loans  provided  by  the  Rural  Electrifi- 
cation Agency  since  1949  provide  for  financing  construction  of  telephone  service  in 
rural  areas  has  served  rural  America  well.  This  fuiancing  has  not  only  caused 
service  to  be  provided  where  it  might  not  otherwise  be,  but  also  has  served  to  unify 
the  nation.  This  financing  should  not  only  be  continued,  but  it  should  be  expanded 
to  include  broadband  service.  Likewise,  the  REA  should  be  retained  as  the  primary 
agency  to  provide  these  loans  because  they  best  understand  the  needs  of  rural  areas. 

The  Farmers  Union  believe  that  if  the  above  basic  principles  are  included  and/or 
retained  in  new  or  amended  legislation,  the  nee<ls  of  rural  areas  will  best  be  served. 


Mr.  Chairman  and  members  of  the  Committee,  I  am  Michael  P.  Porcaro,  Execu- 
tive Director  of  the  Alaska  Public  Broadcasting  Commission.  The  APBC  is  vitally 
interested  in  the  future  of  public  broadcasting  in  Alaska,  and  for  that  reason  I 
appreciate  this  opportunity  to  speak  before  you  today  about  S,  611  and  S.  622, 
amending  the  Communications  Act  of  1934. 

First,  let  me  tell  you  something  about  the  Alaska  Public  Broadcasting  Commis- 
sion. The  APBC  was  created  by  Alaska  statute  to  "encourage  and  supervise  the 
development  of  an  integrated  public  broadcasting  system  for  the  State  and  for  the 
coordination  of  all  public  broadcasting  stations."  Our  statutory  responattiilities  in- 
clude the  development  of  an  integrated  Alaskan  public  broadcasting  network,  the 
development  and  distribution  of  public  broadcasting  programming,  and  direct  fund- 
ing of  public  broadcast  stations.  In  addition,  the  ^BC  is  charged  with  perf(»ining 
all  functions  necessary  to  ensure  the  orderly  and  coordinated  development  of  public 
broadcasting  in  Alaska, 

The  most  important  message  1  am  here  to  bring  to  you  today  is  that  public 
broadcasting  in  Alaska  is  different — different  from  public  broadcasting  everywhere 
else  and  different  in  fact  from  any  broadcasting  enterprise  with  which  irou  are 
probably  familiar.  The  reasons  for  this  are  not  hard  to  understand  when  you  look  at 
the  geography  of  Alaska.  Its  size  is  one  fifth  that  of  the  entire  lower  4S  United 
States.  Superimposed  on  a  map  of  the  lower  48,  the  state  of  Alaska  would  stretch 
from  Savannah.  Georgia,  where  you  would  find  Ketchikan,  to  International  Falls, 
Minnesota,  where  you  would  find  Barrow,  to  San  Francisco,  California,  where  you 
would  find  the  fishing  village  of  Attu.  In  this  vast  expanse  there  are  only  about 
400,000  people,  half  of  whom  live  in  Anchorage,  the  principal  city.  The  other  half 
are  scattered  in  cities,  towns  and  villages  across  the  distances,  rugged  terrain  and 
harsh  climate  that  are  Alaska. 

These  features  of  Alaskan  life  make  public  broadcasting  in  rural  Alaska  unique. 
Most  of  the  communities  served  by  public  broadcast  stations  are  small  and  isolated. 
The  typical  community  has  no  commercial  broadcast  station  and  no  daily  newspa- 
per. The  public  broadcast  station  provides  the  community  its  only  regular  and 
reliable  source  of  news,  information  and  entertainment.  It  serves  as  one  of  the  few 
contacts  with  the  outside  world.  Public  broadcasting  in  rural  Alaska  is  not  tlw 
supplemental  service  it  is  in  the  lower  48  states;  it  is  a  critical  link  within  ttie 
community  and  to  the  world  beyond. 

1  have  emphasized  the  uniqueness  of  public  broadcasting  in  rural  Alaska  because 
I  believe  the  Committee  should  remember  it  in  considering  the  proposed  legislation. 
Communications  legislation  must  permit,  and  indeed  promote,  flexibility  in  broAd- 
cast  regulation.  Regulations  which  are  appropriate  for  broadcasting  and  public 
broadcasting  in  the  lower  48  states  often  make  no  sense  when  applied  to  public 
broadcasting  in  rural  Alaska.  The  law  should  accord  the  FCC  sufficient  fieiibiUty, 
and  encourage  the  Commission  to  use  it,  to  adapt  overall  broadcast  regulation  to 
specific  local  circumstances  such  as  those  in  rural  Alaska. 

Having  drawn  this  background,  1  would  like  to  make  three  specific  points  with 
respect  to  the  proposed  l^islation.  First,  in  proposing  fees  to  he  charged  persiHia 
regulated  by  the  FCC,  both  bills  wisely  provide  for  an  exemption  from  the  fee  fw 
public  broadcast  stations.  Second,  the  Senate  should  consider  allowing  public  broad- 
cast stations  greater  flexibility  to  broadcast  commercial  matter.  Third,  the  Senate 
should  consider  creation  of  an  endowment  fund  for  public  broadcasting. 
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s  therefore,  extremely  important  that  any  legislative  or  regulatory  changes 
include  "retransmiasion  consent.  Retransmission  consent  or  program  consent  pro- 
hibits the  re-broadcast  or  re-transmission  of  any  program  without  the  express 
consent  of  either  the  originating  broadcast  station  or  the  copyright  holder.  This 
provision  would  bring  private  property  rights  back  into  focus. 

To  better  understand  the  situtatlon,  let  us  Tirst  explore  the  cast  of  characters  as 
viewed  by  some  people.  On  the  one  aide  there  are  the  networks,  producers,  and 
actors  who  are  all  "Fat  Cats"  making  lots  of  money.  On  the  other  side  there  are  the 
small  cable  operators  who  are  just  trying  to  give  their  subscribers  better  reception. 

Misconception  No.  1,  All  actors  are  millionaires. —  The  actual  fugures  from  Screen 
Actors  Guild  are  that  only  1  percent  of  the  members  earn  over  $100,000  and  that  80 
percent  earn  less  than  $3,500.  But  most  people  think  of  the  highly  visible  superstars 
when  they  think  of  actors. 

Misconception  No.  2,  Cable  ia  small  business. —  Originally  cable  TV  connected  the 
television  set  to  the  nearest  telephone  pole  to  enhance  the  reception.  That  little 
system  has  changed.  It  is  now  bouncing  signals  off  of  satellites.  Superstation  WCTG 
in  Atlanta  is  able  to  transmit  signals  to  45  states.  WCTG  Atlanta  is  not  the  only 
superstation;  they  exist  in  Boston  (WCVB-TV,  WSBK-TV);  in  Chicago  (WGN-TV); 
in  Los  Angeles  (KTTV);  in  New  York  (WOR-TV,  WCBS-TV,  WPIX);  and  in  Oakland 
IKTVU). 

Cable  TV  now  has  over  14  million  aubscribem  and  receives  over  a  billion  dollars 
in  annual  revenues.  Teleprompter,  for  example,  has  1.2  million  subscribers  and  last 
year  earned  $147  million.  The  cable  systems  have  not  only  grown,  they  have  also 
merged.  For  example,  General  Electric  Cable  is  about  to  acquire  Cox  Cable  for  the 
estimated  price  of  $560  million.  This  is  hardly  small  business. 

Misconception  No.  3,  Compulsory  license  fee  is  adequate  payment  for  programs. — 
When  the  Copyright  Act  was  rewritten  in  197G,  cable  was  to  pay  a  compulsory 
license  fee  for  the  use  of  programs  to  the  Copyright  Royalty  Tribunal.  The  fee 
established  averages  about  1  percent  of  Cable  TV  gross  receipts.  Last  year  the 
revenues  coUectea  by  the  Copyright  Royaltv  Tribunal  from  Cable  TV  amounted  to 
$12  million  dollars.  The  equivalent  of  two  ckys  of  network  programming.  Cable  TV 
in  many  cases  paid  more  for  postage  than  it  did  for  prc^amming.  Obviously  this  is 
not  a  large  sum  of  money  for  365  days  of  programming.  There  is  also  a  major 
problem  in  how  to  distribute  the  little  money  that  is  collected.  The  one  point  that 
seems  certain  is  that  the  distributors  will  have  no  relationship  to  value  or  worth  in 
the  marketplace.  As  long  as  the  compulsory  license  fee  exists  as  cable's  only  pay- 
ment for  programming,  it  becomes  imperative  that  distant  signal  and  syndicated 
exclusivity  rules  of  the  FCC  remain  intact.  This  would  help  prc^am  suppliers  offset 
the  low  fees  paid  by  Cable  TV. 

MiscoTKeption  No.  i.  That  Cable  TV  if  deregulated  will  provide  mare  programs 
and  more  diversity  in  programming. —The  obvious  fallacy  here  is  the  cable  is  not  in 
the  business  of  producing  programs.  Therefore  who  is  going  to  pay  for  all  Of  these 
new  diversified  prt^ams?  Certainly  not  Cable  TV.  Why  snould  they?  When  they 
can  take  someone  else's  programs  for  practically  nothing. 

Misconception  No.  5,  That  Producers,  actors,  writers  and  creatine  people  will 
subsidize  Cable  TV.— Let  us  examine  the  present  industry  structure.  Currently  the 
Screen  Actors  Guild  negotiates  scale  contracts  with  producers  and  advertisers.  The 
performer  receives  a  minimal  session  fee  with  most  of  his  money  earned  through 
rerun  payments  or  residuals.  The  performers'  residual  payments  are  based  on  the 
number  of  viewers  and  TV  households  capable  of  receiving  the  Broadcast  signal  in 
each  City.  Therefore,  if  a  SAG  actor  makes  a  commercial  to  be  shown  only  in  the 
Atlanta  market  for  thirteen  weeks,  he  is  paid  J260,  But  if  the  WTCG-TV  Supersta- 
tion takes  that  commercial  and  beams  it  by  satellite  to  cable  systems  in  45  states. 
the  actual  coverage  and  exposure  is  national,  but  the  payment  is  local.  Local  rates 
for  Atlanta,  Georgia  for  unlimited  use  in  a  thirteen  week  period  are  $260,  National 
network  program  rates  for  only  20  uses  in  a  thirteen  week  period  are  $1,390.  The 
actor  has  lost  about  four-fifths  of  his  income. 

Remember  that  the  actor  has  no  copyright  protection.  His  only  protection  comes 
through  the  producers  copyright.  The  Screen  Actors  Guild  can  only  negotiate  with 
the  producers  for  adequate  compensation  to  the  actor  if  the  producers  are  receiving 
fair  payment  for  the  product.  It  Cable  TV  is  not  paying  its  fair  share  of  production 
costs,  actors  are  unante  to  obtain  adequate  residual  payments  through  collective 
bargaining.  If  the  FCC  distant  signal  and  syndicated  exclusivity  rules  are  changed 
and  if  Cable  TV  does  not  have  to  pay  its  fair  share,  new  productions  will  have  to 
reduce  costs  and  probably  quality.  And  if  actors,  writers,  directors,  and  producers 
are  not  willing  to  take  drastic  cuts  in  salaries  and  subsidize  cable,  then  eventually 
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new  productions  will  dry  up  altogether.  Then  the  loser  will  be  not  only  the  creative 
and  performing  artists,  but  the  American  public.  The  subscriber  to  Cable  TV  will 
then  have  to  watch  the  reruns  of  the  reruns  of  the  reruns. 

Misconception  No.  6,  Retransmission  consent  is  not  in  the  best  public  interest — 
Retransmission  consent  would  require  obtaining  the  permission  oi  either  the  origi- 
nating broadcast  station  or  the  copyright  holder  prior  to  retransmisHion.  This  con- 
sent would  involve  additional  payment  for  the  retransmission  based  on  the  value 
and  merit  of  the  program  in  the  marketplace.  Thus  private  property  would  be 
protected,  new  productions  would  be  profitable  and  therefore  abundant.  The  cre- 
ative and  performing  artist  would  be  adequately  compensated.  And  most  important 
the  American  people  would  have  new  programs  to  watch  on  their  cable  channels. 

With  new  technology,  it  is  appropriate  to  rewrite  the  Communications  Act  of 
1934;  it  is  appropriate  to  reevaluate  industry  regulations.  But  firet,  the  total  impact 
of  these  changes  must  be  clearly  understood.  Satellites  and  cable  systems  aa  effi- 
cient distributors  are  here  to  stay.  But  they  are  still  dependent  on  the  proeram 
supplier  and  the  creative  community  for  product.  Cable  TV  must  pay  its  fair  share 
for  programming  or  new  productions  we  will  dry  up  and  the  American  public  will 
have  only  reruns  of  the  reruns  of  the  reruns. 


iNTKODUcrnoN 

This  statement  is  presented  on  behalf  of  the  North  American  Telephone  Aaaoci- 
ation  (NATA)  to  supplement  the  testimony  of  Captain  James  M.  Lovell  previously 
submitted  to  the  Subcommittee  on  April  26,  1979. 

In  applauding  the  provisions  of  Title  11  contained  in  S,  611,  NATA  recognized 
certain  salient  features  of  the  proposed  law  which  are  essential  to  the  maintenance 
of  competition  in  telecommunications.  These  include  the  requirement  that  tele- 
phone companies  operating  under  monopoly  franchises  must  establish  fully  separat- 
ed entities  for  their  operations  in  competitive  sectors  of  the  telecommunications 
market;  the  authority  bestowed  upon  the  FCC  to  classify  telecommunications  sub- 
ject to  competition  and  to  establish  the  conditions  for  competition  in  telecommunica- 
tions markets  which  have,  or  may  become,  subject  to  competition;  the  authority 
vested  in  the  FCC  to  prevent  cross-subsidization  of  carrier  competitive  products  and 
services  by  regulated  carrier  monopoly  services;  to  establish  accountability  prevent- 
ing the  development  of  intra-product  and  intra-service  subsidies  that  may  develop  in 
the  competitive  activities  of  carriers  so  as  to  maintain  the  conditions  of  competition 
within  telecommunications  markets  and  submarkets;  and  to  establish  federal  au- 
thority over  consumer  access  to  the  telecommunications  network  upon  which  the 
survival  of  competition  depends. 

The  members  of  NATA  are  engaged  in  the  manufacture  and  distribution  of  voice 
terminal  telephone  equipment  and  systems.  This  industry  grew  out  of  the  FCCs 
196S  Carterfone  decision.  Because  the  products  of  this  industry  compete  at  the  heart 
of  traditional  terminal  equipment  services  offered  by  telephone  companies,  the 
center  of  the  battle  for  competitive  survival  has  focused  on  U)is  sector  of  the  total 
telecommunications  market.  Because  existing  law  divides  authority  over  telecommu- 
nications between  interstate  and  intrastate  jurisdictions,  this  industry — the  inter- 
connect industry— has  had  to  fight  the  battles  of  com  petition— access  to  the  network 
and  the  prevention  of  cross-suteidization — over  and  over  again  in  forty-four  states. 

Through  FCC  proceedings  and  federal  appellate  court  affirmance  of  FCC  actions, 
the  law  has  evolved  to  the  point  where  there  is  now  an  active  federal  jurisdiction 
which  prevents  states  and  carriers  from  hiding  behind  local  exchange  and  intrastate 
jurisdiction  to  prohibit  competitive  access  to  the  network.  But  because  carrier 
terminal  equipment  rates  are  still  consigned  to  state  authority,  the  problems  of 
cross-subsidization  and  of  predatory  pricing  by  carriers  have  not  been  resolved  by 
any  federal  authority.  These  anticompetitive  practices  remain  a  burden  on  inter- 
state commerce  and  distribution  in  terminal  equipment  products.  Their  pemicious- 
ness  is  only  enhanced — to  the  detriment  of  consumers  and  competitors  alike — where 
the  anticompetitive  conduct  of  carriera  is  nothing  more  than  private  action  mas- 
querading aa  state  action,  graced  by  some  perfunctory  state  approval. 


•Edwin  B.  Spit  .  _._.   _ 

member  of  the  law  firm  of  Cohn  &  Marks,  Washington,  D.C.  Jan 

eounsel  in  the  matters  discussed  '-  "■'-  -*-* '   '- "■- 
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e  deficient.  In  other  words,  wherever  the  market  is  open  and  competitive,  regula- 
tions should  be  abolished.  This  certainly  applies  to  broadcasting  markets  in  this 
country  where  intense  competition  exists  and  is  growing  apace.  Some  government 
oflicials  don't  seem  to  realize  that  broadcasters  not  only  compete  aggressively 
against  each  other,  but  also  with  all  other  media  including  newspapers,  magazines, 
outdoor  advertising,  transportation  advertising,  direct  mail,  etc.  It  is  time  to  remove 
regulations  and  allow  competitive  market  farces  to  operate.  Certainly  the  public 
would  benefit  from  a  freer,  more  robust,  more  venturesome  broadcast  journalism 
emancipated  from  unnecessary  restrictive  government  oversight. 

I  believe  government  or  court- mandated  First  Amendment  restrictions  and  also 
the  government-mandated  public  trustee  concept  are  outdated  and  no  longer  justifi- 
able in  today's  competitive  technological,  economic  and  journalistic  climate  in  com- 
munications. 

In  fact,  broadcasting  was  not  initially  formulated  as  a  public  trusteeship.  It  was 
actually  conceived  as  an  advertising-supported,  risk<apital,  commercial  enterprise. 
No  government  funds  were  appropriated  to  finance  pioneer  broadcast  service  or  to 
initiate  commercial  service.  Much  has  been  said  of  the  "people's  airways"  or  the 
"public  trustee  concept"— perhaps  too  much,  because  by  sheer  continued  repetition 
over  the  years  it  has  become  accepted  as  fact.  However,  Eric  Sevareid,  who  said  so 
many  things  so  well  over  the  years,  once  commented: 

"I  have  never  understood  the  basic  legally  governing  concept  of  'the  people's 
airways,'  So  far  as  I  know  there  is  only  the  atmosphere  and  space.  There  can  be  no 
airway,  in  any  practical  sense  until  somebody  accumulates  the  capital,  know-how, 
and  enterprise  to  put  a  signal  into  the  atmosphere  and  space,  " 

As  a  former  newsman,  I  have  always  hoped  that  someday  broadcasting  would  be 
treated  the  same  as  other  journalistic  and  advertising  media.  With  the  continuing 
debate  and  various  court  interpretations,  it  seems  this  can  only  be  achieved  by  bold, 
innovative  legislative  action. 

As  to  renewal  procedures  proposed  in  S.  611  and  S.  622,  I  prefer  the  provisions  of 
S,  622  which  would  do  away  with  the  comparative  proceeding  for  new  facilities, 
Bubetituting  a  lottery  system.  While  the  lottery  system  may  not  be  the  ideal  solu- 
tion, it  does  avoid  the  tremendously  expensive,  drawn-out  hearing  proceedings  in- 
volved in  our  present  comparative  renewal  procedures.  I  believe  the  comparative 
renewal  process  should  be  eliminated.  However,  if  this  process  is  continued  I  prefer 
the  provision  of  S.  622  which  provides  for  discretionary  renewal  of  ihe  incumbent 
applicant  upon  a  linding  of  its  substantially  meeting  the  problems,  needs  and 
interests  of  its  service  area  listeners.  Assuming  such  to  be  the  case  and  absent 
serious  deficiencies  in  operation,  the  Commission  may  terminate  a  comparative 
proceeding  at  such  point  and  grant  renewal  in  its  discretion.  With  only  this  modifi- 
cation, a  tremendous  procedural  impediment  would  be  removed  from  the  present 
process. 

I  believe  the  public  would  be  served  by  abolishing  Section  315  including  the 
fairness  doctrine  and  Section  312(aH7l.  These  Sections  guarantee  access  to  broadcast- 
ing in  order  to  seek  political  oHice,  This  is  not  required  of  newspapers  and  maga- 
zines because  of  the  Constitutional  guarantees  accorded  only  to  print  journalism. 
Clearly,  print  journalism,  with  its  guaranteed  "freedom  of  the  press"  has  risen  to 
the  task  of  informing  the  electorate  and  uncovering  illegal  or  unethical  corporate  or 
government  practices  without  government  interference  or  regulation— I  see  no 
reason  to  assume  broadcast  journalists  or  executives  are  any  less  responsible  or 
diligent.  Broadcast  journalists  have  earned  and  rightfully  deserve  all  Constitutional 
freedoms. 

I  believe  that  removing  the  government  restraints  of  Section  315,  including  the 
fairness  doctrine,  and  Section  312(aK7)  would  free  broadcast  journalism,  foster  more 
comprehensive  and  independent  reporting  and  would  better  serve  the  American 

There's  little  doubt  that  if  TV  and  radio  had  existed  in  1776,  our  Founding 
Fathers  would  have  included  them  as  prime  recipients  of  the  Constitutional  guaran- 
tees of  freedom  of  the  press  and  freedom  of  speech.  After  all,  they  were  guarantee- 
ing citizens  these  freedoms  so  that  a  wetl-informed  public  and  electorate  could  vote 
on  issues  and  candidates — free  of  any  semblance  of  government  interference  or 
control.  The  constitutional  freedoms  were  instituted  for  the  benefits  of  the  citizen- 
ry—the total  public — rather  than  the  media.  It  is  the  public  that  stands  to  gain 
from  an  all-media  freedom  of  the  press. 

There  are  many  areas  req^uiring  continued  government  direction  and  surveillance, 
but  not  a  major  news  and  information  medium  in  a  government  conceived  in  and 
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dedicated  to  the  principles  of  free  speech  and  a  free  press.  I  advocate  government 
involvement  in  appropriate  areas — government  involvement  obviously  has  been  re- 
quired to  attain  such  desirable  goals  as  social  security,  minimum  wages,  FDIC 
protection  for  savings,  civil  rights,  medicare  and  public  health,  anti-trust  rules  and 
environmental  protection.  Government  must  continue  a  vital  role  in  solving  prob- 
lems in  energy,  national  security,  urban  decay,  equal  rights  and  lagging  economy. 
But  government  oversight  should  not  be  required  to  initiate,  maintain  or  perpetuate 
a  free  broadcast  press.  Pressure  generat«d  from  industry  competition  and  public 
marketplace  acceptance  will  accomplish  this  end— the  same  as  in  other  media  or 

However,  there  is  a  continuing  need  for  consumer  activist  participation  against 
products,  organizations  and  services  that  mislead  or  bilk  the  consumer.  Broadcast- 
ing should  l^nefit  from  such  interest  but  on  the  very  same  basis  as  any  other  news 
media.  Broadcasting  needs  full,  unfettered,  press  freedom  to  report,  clarify,  editori- 
alize and  advocate  on  all  events  and  controversies  subject  to  the  same  marketplace 
constraints  and  criticism  as  newspapers  or  magazines — this  includes  expanding  its 
already  active  role  in  exposing  consumer  frauds  and  unsavory  corporate,  public  and 
governmental  practices. 

The  argument  that  removing  the  pubiic  interest  standard  would  permit  broadcast- 
ers to  eliminate  news,  public  affairs  or  meaningful  programs  is  indeed  specious.  It 
would  be  contrary  to  all  industry  trends  and  to  broadcasting  self-interest  to  elimi- 
nate or  minimize  news  and  information  programming.  Broadcast  journalism  and 
public  affairs  are  increasing  in  importance.  I  believe  the  major  impact  of  TV  and 
radio  on  the  American  way  of  lile  today  is  in  news  and  news  analysis — not  in 
entertainment  programs.  1  think  most  people  agree  that  broadcasting  today  is  most 
remembered  and  respected  for  its  hours  of  exceptional  journalism — and  tlmt  the 
greastest  benefit  most  Americans  derive  and  expect  from  broadcasting  is  informa- 
tion. Recent  research  indicates  more  Americans  are  getting  initial  news  from  TV 
and  radio  than  from  newspapers.  This  potential  for  molding  public  opinion  poaea  an 
enormous  responsibility  and  opportunity.  No  practical  broadcaster  will  i^ore  the 
audience  mandate  for  comprehensive  objective  coverage  of  news  and  public  afTairs. 

For  example,  all-music  radio  formats  develop  and  thrive  only  in  markets  already 
fully  served  by  news  and  public  affairs.  I  firmly  believe  that  full  First  Amendment 
rights  will  generate  more  top  level  management  emphasis  on  news  and  public 
atTairs.  Owners,  executives  and  broadcast  managers  of  the  future  will  more  and 
more  assume  roles  of  publishers  and  editors-in-chief.  With  full  press  freedom,  sta- 
tions and  networks  will  have  added  incentive  for  editorializing  ajul  for  larger  news 
staffs  capable  of  more  investigative  and  detailed  "on  the  spot"  reporting. 

Once  more,  I  believe  in  freedom  of  speech  and  freedom  of  the  press  for  all  media. 
This  freedom  best  serves  the  overall  public  unfettered  by  government  prenure  or  by 
activist  groups  demanding  special  broadcast  consideration  for  their  own  private 
social  and  political  philosophies  through  government-mandated  accen.  1  further 
believe  newsmen  have  the  right  to  be  wrong  and  that  news  executives  have  the 
responsibility  of  seeing  that  they  are  not  wrong  too  often,  I  believe  newsmen  have 
the  right  and  obligation  to  seek  the  truth — the  facts.  I  also  believe  freedom  of 
speech  applies  lo  government  officials — they  should  be  able  to  criticize  the  press, 
especially  the  broadcast  press,  without  raising  the  ominous  spectre  of  censorship 
because  of  possible  regulatory  oversight. 

I  repeat  that  with  today's  intensely  competitive  broadcast  news  and  advertising 
media,  there  is  no  Ic^cal  reason  for  the  special  discriminatory  regulation  of  broaf 
casting. 

Cable  Television. — Turning  now  to  the  cable  television  aspects  of  S.  611  and  S.  622 
I  would  state  for  the  record  that  I  am  in  general  concurrence  with  the  thrust  of 
both  bills.  Overall,  I  prefer  the  provisions  of  S.  622, 

The  advent  of  satellite  distribution  of  TV  signals  has  added  an  unforeseen  dimen- 
sion to  cable  carriage  of  television  signals.  There  is  a  threat  of  gross  basic  inequitiea 
in  program  property  rights  and  also  to  an  orderly  system  of  TV  allocation  if 
satellite  carriers  continue  to  transmit  broadcast  signals  to  thousands  of  cable  sys- 
tems without  retransmission  consent.  This  most  complex,  controversial  communica- 
tions problem  has  been  the  subject  of  lively  debate  before  this  Subcommittee  in 
recent  weeks  and  1  realize  that  there  is  substantial  opposition  to  the  retransmission 
consent  concept  within  this  Subcommittee,  1  would  like  lo  advance  my  own  view  on 
the  matter  since  it  differs  substantially  from  the  general  tenor  of  the  debate. 

1  suggest  first  that  there  should  be  a  statutory  requirement  for  retransmisaian 
consent,  but  applicable  only  with  respect  to  television  signals  which  are  distributed 
by  satellite  to  cable  systems  for  distribution.  Retransmission  consent  would  not 
apply  to  carriage  of  distant  signals  via  terrestrial  microwave  since  distancfr^ensitive 
costs  involved  would  provide  a  self-limiting  factor. 
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The  focus  of  retranamission  consent  has  been  primarily  on  cable  s 
their  relationships  with  broadcasters  and  program  producers.  It  can  be  loKically 
argued  that  a  new  elenient  has  entered  the  arena;  satellite  distribution  to  cable — an 
element  not  adequately  addressed  by  Congress  In  its  previous  consideration  of 
copyright.  My  proposal  does  not  involve  the  copyright  concept.  Instead  I  propose 
that  the  "'carrier-distributor"  should  be  required  to  obtain  retransmission  consent 
from  each  TV  station  before  transmitting  its  signals  to  a  satellite  for  distribution 
and  sale  to  cable  systems.  This  mechanism  would  permit  the  marketplace  to  operate 
freely  and  fairly  without  further  government  intervention.  The  broadcaster  would 
either  grant  or  withhold  retransmission  consent,  based  upon  where  he  intented  to 
compete.  If  he  decided  to  grant  retransmission  consent  in  the  expectation  that  he 
could  attract  larger  revenues  on  the  strength  of  his  cable  audience,  he  would  be  free 
to  do  so.  The  program  producer,  aware  that  consent  had  been  granted,  could  then 
negotiate  with  the  broadcaster  and  price  his  product  with  the  knowledge  that  it 
would  be  distributed  in  more  than  the  local  market. 

On  the  other  hand,  should  the  broadcaster  feel  that  producers  would  by-p, 
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their  products,  he  would  be  free  to  refuse 
order  to  have  access  to  the  programming  he  desired.  We 
es  where  producers  are  by-passing  markets  where  super- 
order  retain  control  over  their  product.  To  the  extent  this 
I  penalized  by  being  denied  distribution  of  that  programming 
in  market.  It  is  unreasonable  to  require  each  cable  system  to 
consent  from  a  super-station  or  from  each  program  produc- 
[tolerable.   Under  my  proposal  the  would-be  super- 
only  once,  to  the  "carrier-distributor,"  which 


would  then  retransmit  its  television  signal  to  a  satellite  and  thence  to  a  receiving 
station  for  further  distribution,  upon  purchase,  by  cable  systems.  In  such  event,  the 
program  producer  would  charge  the  super-station  more  for  the  coverage,  the  station 
would  assess  more  from  the  carrier-distributor  for  its  retransmission  consent,  and 
the  carrier-distributor  in  turn  would  "up  his  ante"  proportionately  to  his  cable 
customers.  Thus,  the  marketplace  balance  is  restored  with  a  feasible  working  plan. 

Both  S.  611  and  S.  622  would  permit  continued  federal  regulation  of  cable. 
Chairman  Ferris,  in  his  statement  before  this  Sut>committee  on  June  5th,  noted  the 
acceptability  of  the  provision  of  S,  611  prohibiting  the  Commission  from  regulating 
distant  signal  carriage  except  upon  an  evidentiary  rinding  that  local  broadcast 
program  orignation  would  be  harmed.  While  I  can  agree  with  his  statement  in  this 
reHpect,  I  must  disagree  with  his  further  statement  that  he  would  "*  '  '  even  strilce 
the  balance  more  strongly  on  the  side  of  diversity  of  overall  program  service,  since 
local  programming  may  be  as  likely  to  emerge  from  cable  in  the  future  as  from 
broadcasting  today."  Over  the  past  20  years  cable  has  done  comparatively  little  in 
the  area  of  local  programming,  even  under  the  earlier  mandatory  access  rules  of  the 
Commission.  It  has  proven  extremely  expensive  to  attempt  local  programming  over 
an  extended  period  of  time.  There  is  a  shortage  of  programming  materia!  and  a 
shortage  of  audiences,  as  well  as  a  shortage  of  monetary  return.  However,  aside 
from  tnis  aspect,  local  programming  by  cable  amounts  to  no  more  than  program- 
ming only  for  cable  subscribers  in  a  franchized  area— this  is  minuscule  compared  to 
the  universal  market  area  served  by  a  television  station  with  programs  available  to 
all  who  own  television  sets. 

I  personally  believe  that  this  Commission  must  continue  regulation  of  cable 
television  to  some  extent.  Depending  on  the  llnal  legislative  outcome,  the  Commis- 
sion may  well  be  involved  with  cable  regulation  in  the  areas  of  distant  signal 
carriage,  impact  on  local  service,  waiver  requests,  cross-ownership  restrictions,  possi- 
ble  anti -si phoning  rules  protecting  broadcast  sports  events,  EEO  matters,  access 
channels,  political  and  equal  time  access,  possible  broadcast  ownership  and  oper- 
ation of  cable  systems,  and  possibly  the  provision  of  cable  facilities  by  telephone 
companies.  Any  number  of  the  aforementioned  areas  will  continue  to  demand  a 
substantial  portion  of  the  Commission's  administrative  time. 

With  respect  to  cable  cross-ownership.  S,  611  makes  no  provision  for  this  aspect  of 
cable,  S.  622  would  permit  broadcasters  to  own  and  operate  cable  systems,  including 
those  co-located,  and  I  agree  with  this  provision. 

1  am  in  full  agreement  with  Chairman  Ferris  that  we  should  not  ^et  mandate 
permanent  separation  between  cable  transmission  and  cable  programming  by  either 
cable  or  telephone  companies.  As  he  stated,  the  Commission  should  be  given  flexibil- 
ity to  design  and  alter  the  regulatory  structure  governing  the  competitive  relation- 
ship between  cable  and  telephone  companies  that  will  best  serve  present  and  future 

In  conclusion,  I  wish  to  again  express  my  appreciation  to  this  Subcommittee  for 
the  prjvil^e  of  submitting  my  views  on  the  cable  and  broadcasting  aspects  of  S.  611 
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In  order  to  gain  a  meaningful  knowledge  of  the  function  and  activities  of  the 
various  A.T.  &  T.  and  BTL  operating  departments,  the  Staff  determined  that  some- 
thing more  than  an  audit  of  recorded  financial  data  would  be  required,  and  there- 
fore conducted  many  interviews  with  key  personnel  of  A.T.  &  T.  and  BTL,  including 
field  trips  to  New  York  and  subsequent  telephone  conference  calls  arranged  by 
Pacific.  The  Staff  also  reviewed  much  of  the  tangible  data  Pacific  receives  from  A.T, 
&  T.  such  as  general  letters,  accounting  instructions,  marketing  manuals.  Bell 
System  practices,  audio-visual  materials,  training  aids,  engineering  instructions, 
pension  and  benefit  pamphlets  and  numerous  other  items  in  an  attempt  to  gain 
further  understanding  of  the  type  of  services  Pacific  receives  through  Uie  license 
contract  from  A.T.  &  T.  and  BTL. 

Principal  among  the  BTL  material  reviewed  by  the  Staff  were  the  case  authoriza- 
tions by  which  research  activities  are  authorized,  described  and  conducted  by  Bell 
Telephone  Laboratories  for  A.T.  &  T.  (so-called  research  and  fundamental  develop- 
ment) and  for  Western  Electric  Company  (so-celled  specific  design  and  develop- 
Also  forming  a  critical  element  of  the  Staffs  review  were  Budget  Decision  Pack- 
ages (Bop's)  prepared  by  the  four  principal  departments  of  A.T.  &  T.  engaged  in 
providing  services  to  Pacific  and  other  Bell  operating  telephone  companies:  the 
Marketing,  Customer  Services,  Engineering  and  Network  Services,  and  Public  Rela- 
tions and  Employee  Information  Departments,  These  Budget  Decision  Packages 
describe  the  time  and  expense  spent  for  each  activity  of  these  departments  and  were 
reviewed  in  detail  by  both  Staff  and  the  Intervenors  and  will  be  discussed  thorough- 
ly hereafter. 
Based  on  its  extensive  review,  the  Staff  concluded  as  follows: 

1.  "The  costs  that  BTL  incurs  for  what  it  terms  Basic  Research  and  Fundamental 
Development  work  are  billed  to  A.T.  &  T.  and  passed  on  to  the  operating  companies 
as  license  contract  expenses.  A  significant  portion  of  this  type  of  work  is  related  to 
and  is  in  fact  vital  to  the  development  of  items  manufactured  by  Western  Electric. 
These  costs  are  of  the  type  that  a  typical  manufacturer  would  consider  as  part  of 
the  cost  of  production,  and  would  recover  through  the  prices  charged  for  Its  prod- 
ucts. The  practice  of  charging  these  costs  as  part  of  the  license  contract  results  in 
the  underpricing  of  products  manufactured  by  Western  Electric." 

2.  "A.T.  &  T.  is  the  principal,  if  not  sole,  stockholder  in  Bel!  System  companies. 
and  as  such,  incurs  certain  expenses  which  are  related  to  and  primarily  are  for  the 
benefit  of  its  investors  rather  than  its  ratepayers.  The  Staff  has  computed  the 
amount  of  investor  interest  expenses  which  are  included  in  license  contract  ex- 
penses and  the  investment  related  thereto  and  recommends  that  such  charges  and 
the  related  return  on  investment  not  be  allowed  for  ratemaking  purposes."  (Staff 
Report,  pp.  iii-ivl 

The  Staff's  recommendations  were  adopted  by  the  Commission  for  purposes  of 
determining  revenue  requirement  and  expenses  in  Application  No.  55492,  This 
resulted  in  the  reduction  of  Pacific's  allowable  license  contract  expense  by  slightly 
over  $10  million  and  the  commencement  of  Case  No.  10001  to  investigate  the  inter- 
company payments,  contract  services  and  facilities  of  Pacific  and  its  affiliated 
corporations,  including  AT&T,  BTL  and  Western  Electric  Company. 

Extensive  hearings  were  conducted  in  Case  No,  10001,  including  the  testimony  of 
major  officers  of  the  Bell  System,  such  as  the  Vice  President  of  Engineering  for 
AT&T,  the  Executive  Vice  President  of  Bell  Telephone  Laboratories,  and  AT4Ts 
Competitive  Product  Manager.  Hearings  were  concluded  in  1978,  and  the  matter  is 
now  pending  before  the  Administrative  Law  Judge  for  recommended  decision. 

Additionally,  specific  evidence  concerning  product  line  manipulation  and  the  mas- 
sive shifting  of  competitive  research  and  development  costs  to  non-competitive  prod- 
ucts and  services  was  obtained  in  the  State  of  Texas  before  the  Texas  Public  Utility 
Commission  with  reference  to  the  Dimension  PBX  offered  by  Southwestern  BeU 
(Texas  PUC  Docket  No.  156,  Fisk  Telephone  Systems,  Inc..  et  al.  v,  Southivestem 
Bell). 

This  text  summarizes  the  salient  and  uncontro verted  evidence  of  these  two  pro- 
ceedings in  an  effort  to  explore  as  fully  as  possible  the  current  competitive  abuses 
being  practiced  within  the  Bell  System  at  the  expense  of  the  telecommunications 
consuming  public.  It  is  the  conclusion  of  NATA  and  the  thesis  of  this  text  and 
accompanying  exhibits  that  a  legislatively  mandated  corporate  restructuring  of  the 
Bell  System  is  essential  to  correct  these  abuses  and  to  insure  the  continued  exist- 
ence of  terminal  equipment  competition,  which,  in  the  past  ten  years  alone,  has 
resulted  in  substantial  and  significant  innovation,  cost  reduction  and  public  benefit. 
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the  American  people  will  be  deprived 

It  is  thererore.  extremely  important  that  any  legislative  or  regulatory  changes 
include  " retransmission  consent.  Retransmission  consent  or  program  consent  pro- 
hibits the  re-broadcast  or  re-transmission  of  any  program  without  the  express 
consent  of  either  the  originating  broadcast  station  or  the  copyright  holder.  Thia 
provision  would  bring  private  property  rights  back  into  focus. 

To  better  understand  the  situtation,  let  us  first  explore  the  cast  of  characters  as 
viewed  by  some  people.  On  the  one  side  there  are  the  networks,  producers,  and 
actors  who  are  all  "Fat  Cats"  making  lots  of  money.  On  the  other  side  there  are  the 
small  cable  operators  who  are  just  trying  to  give  their  subscribere  better  reception. 

Misconception  No.  I.  All  actors  are  mitlianaires.—  The  actual  fugures  from  Screen 
Actors  Guild  are  that  only  1  percent  of  the  members  earn  over  $100,000  and  that  80 
percent  earn  less  than  $3,500.  But  most  people  think  of  the  highly  visible  superstars 
when  they  think  of  actors. 

Misconception  No.  2.  Cable  is  small  business.—  Originally  cable  TV  connected  the 
television  set  to  the  nearest  telephone  pole  to  enhance  the  reception.  That  little 
system  has  changed.  It  is  now  bouncing  signals  off  of  satellites.  Superstation  WCTG 
in  Atlanta  is  able  to  transmit  signals  to  45  states.  WCTG  Atlanta  is  not  the  only 
superstation;  they  exist  in  Boston  iWCVB-TV,  WSBK-TVl;  in  Chicago  (WGN-TV); 
in  Los  Angeles  iKTTVl:  in  New  York  IWOR-TV,  WCBS-TV.  WPlXl;  and  in  Oakland 
(KTVUi, 

Cable  TV  now  has  over  14  million  subscribers  and  receives  over  a  billion  dollars 
in  annual  revenues,  Teleprompter,  for  example,  has  1.2  million  subscribers  and  last 
year  earned  S147  million.  The  cable  systenis  have  not  only  grown,  they  have  also 
merged.  For  example,  General  Electric  Cable  is  about  to  acquire  Cox  Cable  for  the 
estimated  price  of  $560  million.  This  is  hardly  small  business. 

Misconception  No.  3,  Compulsory  license  fee  ts  adequate  payment  for  programs. — 
When  the  Copyright  Act  was  rewritten  in  1976,  cable  was  to  pay  a  compulsory 
license  fee  for  the  use  of  programs  to  the  Copyright  Royalty  Tribunal.  The  fee 
established  averages  about  1  percent  of  Cable  TV  gross  receipts.  Last  year  the 
revenues  collected  by  the  Copyright  Royally  Tribunalfrom  Cable  TV  amounted  to 
$12  million  dollars.  The  equivalent  of  two  clays  of  network  programming.  Cable  TV 
in  many  cases  paid  more  for  postage  than  it  did  for  programming.  Obviously  this  is 
not  a  large  sum  of  money  for  365  days  of  programming.  There  is  also  a  major 
problem  in  how  to  distribute  the  little  money  that  is  collected.  The  one  point  that 
seems  certain  is  that  the  distributors  will  have  no  relationship  to  value  or  worth  in 
the  marketplace.  As  long  as  the  compulsory  license  fee  exists  as  cable's  only  pay- 
ment for  programming,  it  becomes  imperative  that  distant  signal  and  syndicated 
exclusivity  rules  of  the  FCC  remain  intact.  This  would  help  program  suppliers  ofiset 
the  low  fees  paid  by  Cable  TV. 

Misconception  No.  i.  That  Cable  TV  if  deregulated  will  provide  more  programs 
and  more  diversity  in  programming. — The  obvious  fallacy  here  is  the  cable  is  not  in 
the  business  of  producing  programs.  Therefore  who  is  going  to  pay  for  all  of  these 
new  diversified  programs?  Certainly  not  Cable  TV.  Why  should  they?  When  they 
can  take  someone  else's  programs  for  practically  nothing. 

Misconception  No.  5.  That  Producers,  actors,  writers  and  creative  people  will 
subsidize  Cable  TV.—Lei  us  examine  the  present  industry  structure.  Currently  the 
Screen  Actors  Guild  negotiates  scale  contracts  with  producers  and  advertisers.  The 
performer  receives  a  minimal  session  fee  with  most  of  his  money  earned  through 
rerun  payments  or  residuals.  The  perform-era'  residual  payments  are  based  on  the 
number  of  viewers  and  TV  households  capable  of  receivmg  the  Broadcast  signal  in 
each  City.  Therefore,  if  a  SAG  actor  makes  a  commercial  to  be  shown  only  in  the 
Atlanta  market  for  thirteen  weeks,  he  is  paid  $260.  But  if  the  WTCG-TV  Supersta- 
tion takes  that  commercial  and  beams  it  by  satellite  to  cable  s^tems  in  45  states, 
the  actual  coverage  and  exposure  is  national,  but  the  payment  is  local.  Local  rates 
for  Atlanta.  Georgia  for  unlimited  use  in  a  thirteen  week  period  are  $2f)0.  National 
network  program  rates  for  only  20  uses  in  a  thirteen  week  period  are  $1,390.  The 
actor  has  lost  about  four-fifths  of  his  income. 

Remember  that  the  actor  has  no  copyright  protection.  His  only  protection  comes 
through  the  producers  copyright.  The  Screen  Actors  Guild  can  only  negotiate  with 
the  producers  for  adequate  compensation  to  the  actor  if  the  producers  are  receiving 
fair  payment  for  the  product.  If  Cable  TV  is  not  paying  its  fair  share  of  production 
costs,  actors  are  unable  to  obtain  adequate  residual  payments  through  collective 
bargaining.  If  the  FCC  distant  signal  and  syndicated  exclusivity  rules  are  changed 
and  if  Cable  TV  does  not  have  to  pay  its  fair  share,  new  productions  will  have  to 
reduce  costs  and  probably  quality.  And  if  actors,  writers,  directors,  and  producers 
are  not  willing  to  take  drastic  cuts  in  salaries  and  subsidize  cable,  then  eventually 
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new  productions  will  dry  up  altofjether.  Then  the  loser  will  be  not  only  the  creative 
and  perTorming  artists,  but  the  American  public.  The  subscriber  to  Cable  TV  will 
then  have  to  watch  the  reruns  of  the  reruns  of  the  reruns. 

Misconception  No.  6.  Retransmission  consent  is  not  in  the  best  public  interest. — 
Retransmission  consent  would  require  obtaining  the  permlBSion  of  either  the  origi- 
nating broadcast  station  or  the  cop3^ht  holder  prior  to  retransmission.  This  con- 
sent would  involve  additional  payment  for  the  retranamission  based  on  the  value 
and  merit  of  the  program  in  the  marketplace.  Thus  private  property  would  be 
protected,  new  productions  would  be  profitable  and  therefore  abundant.  The  cre- 
ative and  performing  artist  would  be  adequately  compensated.  And  most  important 
the  American  people  would  have  new  programs  to  watch  on  their  cable  channels. 

With  new  technology,  it  is  appropriate  to  rewrite  the  Communications  Act  of 
1934;  it  is  appropriate  to  reevaluate  industry  regulations.  But  first,  the  total  impact 
of  these  changes  must  be  clearly  understood.  Satellites  and  cable  aystems  as  effi- 
cient distributors  are  here  to  stay.  But  they  are  still  dependent  on  the  program 
supplier  and  the  creative  community  for  product.  Cable  TV  must  pay  its  fair  Ware 
for  programming  or  new  productions  we  will  dry  up  and  the  American  public  will 
have  only  reruns  of  the  reruns  of  the  reruns. 


INTRODUCnON 

This  statement  is  presented  on  behalf  of  the  North  American  Telephone  Associ- 
ation (NATA)  to  supplement  the  testimony  of  Captain  James  M.  Lovell  previously 
submitted  to  the  Subcommittee  on  April  26,  1979. 

In  applauding  the  provisions  of  Title  II  contained  in  S.  611,  NATA  recognized 
certain  salient  features  of  the  proposed  law  which  are  essential  to  the  maintenance 
of  cornpetition  in  telecommunications.  These  include  the  requirement  that  tele- 
phone companies  operating  under  monopoly  franchises  must  establish  fiilly  separat- 
ed entities  for  their  operations  in  competitive  sectors  of  the  telecom municatknu 
marketi  the  authority  bestowed  upon  the  FCC  lo  classify  telecommunications  sub- 
ject to  competition  and  to  establish  the  conditions  for  competition  in  telecommunica- 
tions markets  which  have,  or  may  become,  subject  to  competition:  the  authority 
vested  in  the  FCC  to  prevent  cross-subsidization  of  carrier  competitive  products  and 
services  by  r^pjlated  carrier  monopoly  services;  to  establish  accountability  prevent- 
ing the  development  of  intra-product  and  intra-service  subsidies  that  may  develop  in 
the  competitive  activities  of  carriers  so  as  to  maintain  the  conditions  of  competition 
within  telecommunications  markets  and  submarkets;  and  to  establish  federal  au- 
thority over  consumer  access  to  the  telecommunications  network  upon  which  the 
survival  of  competition  depends. 

The  members  of  NATA  are  engaged  in  the  manufacture  and  distribution  of  vcnce 
terminal  l«lephone  equipment  and  systems.  This  industry  grew  out  oif  the  FCCs 
1968  Carlerfone  decision.  Because  the  products  of  this  industry  compete  at  the  heart 
of  traditional  terminal  equipment  services  offered  by  telephone  companies,  the 
center  of  the  battle  for  competitive  survival  has  focused  on  this  sector  of  the  total 
telecommunications  market.  Because  eitisting  law  divides  authority  over  telecommu- 
nications between  interstate  and  intrastate  jurisdictions,  this  industry — the  inter- 
connect industry-— has  had  to  fight  the  battles  of  competition— acceas  to  the  network 
and  the  prevention  of  cross-Bul»idization — over  and  over  E^ain  in  forty-four  statea. 

Through  FCC  proceedings  and  federal  appellate  court  affirmance  of  FCC  acti<nu, 
the  law  has  evolved  to  the  point  where  there  is  now  an  active  federal  Jurisdiction 
which  prevents  states  and  carriers  from  hiding  behind  local  exchange  and  intrastate 
jurisdiction  to  prohibit  competitive  access  to  the  network.  But  because  carrier 
terminal  equipment  rates  are  still  consigned  to  state  authority,  the  pn^lems  of 
cross-subsidization  and  of  predatory  pricing  by  carriers  have  not  been  resolved  by 
any  federal  authority.  These  anticompetitive  practices  remain  a  burden  on  inter- 
state commerce  and  distribution  in  terminal  equipment  oroductt.  Their  pemiciouB- 
nese  is  only  enhanced— to  the  detriment  of  consumers  and  competitors  alike — wberc 
the  anticompetitive  conduct  of  carriers  is  nothing  more  than  private  action  mas- 
querading as  state  action,  graced  by  some  perfunctory  state  approval. 

■Edwin  B.  Spievack,  General  Counsel  of  the  North  American  Telephone  ABMciation  it  ■ 
member  of  the  law  firni  of  Cohn  Sc  Marks.  Washington.  D.C.  Jar  ~ 

Counsel  in  the  matters  discussed  in  this  stater — "    '- ^- 

Appel  &  Powers.  Denver.  Colo. 
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Through  the  evolution  of  federal  judicial  concepts,  w 
the  center  stage  where  the  Hollings,  Cannon.  Steveni 

direction.  However,  S.  611,  rather  than  judicial  action,  is  a  more  eiiicienL  ana 
effective  vehicle  for  ushering  in  the  2lBt  century  of  telecommunications  innovation, 
variety  and  sensitivity  to  consumer  needs. 

The  following  statement,  distilled  from  public  records  of  California  and  Texas 
proceedings,  is  intended  to  describe  how  the  anticompetitive  conduct  of  the  Bell 
System — Uie  conduct  of  terminal  equipment  cross-substdiTation  and  predatory  pric- 
ing to  defeat  competition— is  a  phenomenon  of  vertical  integration  operating  on  a 
national  scale.  The  scope  of  these  operations  are  so  broad  Uiat  no  state  authority 
could  reach  or  effectively  control  them,  even  if  it  wished.  We  are  also  submitting  a 
ratpy  of  a  Brief  of  the  Honorable  John  L.  Hill,  former  Attorney  General  of  the  State 
of  Texas,  wherein  his  opinion  of  the  antitrust  implications  of  Bell  System  action  is 

Assuming  that  the  actions  of  A.T.  &  T.,  which  lessen  and.  in  some  cases,  destroy 
competition,  do  not  proceed  from  a  fulsome  predatory  intent,  the  scope  and  scale  of 
the  Bell  System's  vertically  integrated  capacity  to  shift  costs  and  resources  from 
competitive  to  regulated  monopoly  operations  poisons  the  stream  of  competition  in 
interstate  commerce.  Simply  expressed,  A.T.  &  T.  is  a  national  enterprise.  State 
regulation  is  only  one  means  whereby  it  evades  regulation. 

No  state  has  regulatory  jurisdiction  over  A.T.  &  T,,  Bell  Labs  and  Western 
Electric,  No  Federal  r^iilatory  agency  has  direct  jurisdiction  over  the  A.T.  &  T. 
General  Department  as  it  influences  interstate  commerce  through  the  direction  of 
the  intrastate  operations  of  its  afGliates.  No  federal  agency  has  jurisdictional  reach 
to  Bell  Labs  and  Western  Electric.  Consequently,  the  most  important  symbiotic 
relations  inherent  in  the  vertically  integrated  structure  of  the  Bell  System  are 
beyond  the  grasp  of  any  regulatory  authoritj^. 

Under  existing  regulatory  laws,  these  entities  tend  to  be  sheltered  by  the  utility 
status  of  the  parent  (A.T.  &  T.  Long  Lines)  and  its  affiliates;  and  they  are  sheltered 
from  state  and  federal  r^ulatory  laws  by  the  failure  of  those  statutes  to  extend 
personal  process  and  jurisdiction  over  them. 

The  availability  of  antitrust  laws  by  themself  provide  no  answer.  They  furnish  no 
safeguards  against  the  potential  impact  and  damage  which  can  arise  from  anticom- 
petitive practices.  Antitrust  courts  are  not  empowered  to  make  policy  decisions 
concerning  the  requirements  of  competitive  markets  in  advance  of  the  occurrence  of 
anticompetitive  conduct  which  tends  to  lessen  or  destroy  competition  in  such  mar- 
keU. 

Under  these  circumstances,  federal  authority,  such  as  that  described  in  S.  Gil.  is 
needed  to  regulate  monopoly  services  not  subject  to  effective  competition  as  well  as 
to  regulate  the  participation  of  monopolies  in  markets  subject  to  competition.  The 
issue,  as  described  by  Senator  Hollings,  is  not  one  concerning  the  length  of  a 
transition  period  for  adjusting  the  movement  from  regulation  to  deregulation.  The 
issue  is  one  of  how  much  regulation  is  needed  during  the  transit  of  markets  from 
monopoly  dominance  to  effective  competition.  It  must  not  only  prevent  cross-subsidi- 
zation from  monopoly  to  competitive  markets.  It  must  also  prevent  anticompetitive 
practices  within  the  sphere  of  competitive  markets  as  well  as  in  the  eclipse  where 
the  spheres  of  monopoly  and  competitive  action  shade  one  another. 

The  members  of  NATA  do  not  seek  protection  against  carrier  terminal  equipment 
competition.  They  have  faced  this  competition  for  the  last  nine  years.  However, 
there  remains  certain  unfinished  business  in  the  evolution  of  FCC  competitive 
policy.  For  the  terminal  equipment  sector  of  the  telecommunications  market,  the 
problems  of  cross-subsidization  and  predatory  pricing  have  never  been  resolved. 
Similarly,  the  terms  and  conditions  of  full  and  fair  competition  have  not  been 
established. 

The  elimination  of  conditions  facilitating  the  destruction  of  competition,  as  well 
as  the  affirmative  actions  required  to  maintain  competition,  are  not  provided  by 
simplistic  acts  of  deregulation.  Deregulation  is  not  a  prescription  for  either  the 
survival  or  enhancement  of  competition. 

NATA  believes  that  the  flexible  regulatory  processes  created  by  S.  611  are  essen- 
tial to  the  survival  of  small  competitive  businesses  in  an  environment  dominated  by 
conglomerate  and  monopoly  enterprises.  In  these  circumstances,  the  FCC  must  have 
clear  authority  to  require  the  establishment  of  one  or  a  number  of  separated 
entities.  It  must,  in  addition,  have  the  authority  to  adjust  accountability  and  other 
standards  with  respect  to  such  entities,  as  conditions  within  competitive  markets  or 
submarkets  may  require.  Because  S.  611  provides  significant  authority  for  the 
development  of  competition  and  prevents  the  use  of  deregulation  to  destroy  competi- 
tion. NATA  supports  its  enactment  without  substantial  cnange. 
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and  the  afHliated  relationships  between  BeU  Laboratories,  Weetwn  Electric  C 
ny  and  A.T.  &  T,  have  been  used  to  artificiftlly  manipulate  tenuiiial  e(]uipiiieiit 
prices  to  meet  and/or  to  underprice  competitive  terminal  equipment  ofTeringsi  that 
these  devices  have  allowed  the  shifting  of  massive  research  and  develonnent  and 
marketing  expenses  away  from  the  competitive  products  which  benefitted  fram 
these  efforts  to  be  recovered  from  the  general  body  of  ratepayers,  both  intrastate 
and  interstate,  not  subject  to  competition. 

This  position  is  based  on  numerous  state  rate  proceedings  in  which  NATA  mem- 
bers have  participated  over  the  last  four  years.  Most  recently,  evidence  has  been 
obtained  from  a  generic  inquiry  by  the  California  Public  Utilities  Commission 
concerning  the  aFTiliated  relationships  of  A.T.  &  T.,  Western  Electric  Company,  Bell 
Labe  and  Pacific  Telephone  &  Telegraph  Company  (the  California  proceeding.) 

In  1977,  Pacific  Telephone  &  Telegraph  Company,  one  of  the  largest  operating 
telephone  companies  in  the  Bell  System,  filed  an  application  and  supportmg  data 
for  a  general  rate  increase  with  the  California  Public  Utilities  Commission  baaed  on 
a  1976  test  year  (Application  No.  55492). 

In  the  course  of  reviewing  the  application  for  rate  increase  by  Pacific  Bell,  the 
Staff  of  the  California  Pubhc  Utilities  Commission  undertook  an  examination  and 
audit  of  the  payments  by  Pacific  to  American  Telephone  &  Telegraph  Company 
(A.T.  &  T.)  for  license  contract  services.  In  this  connection,  the  Staff  noted  that 
payments  for  services  had  increased  significantly  during  receut  years,  from  $12.2 
million  in  1965  to  $59.3  million  in  1976,  an  increase  of  386  percent  {see.  Report  of 
the  Staff  of  the  California  Public  Utilities  Commission  Concerning  the  Affiliated 
Relationships,  attached).'  The  Staff  further  noted  that  approximately  40  percent  of 
the  license  contract  expenses  originated  with  the  Bell  Telephone  Laboratories  (BTL), 
and  therefore  determmed  that  it  was  necessary  that  the  Staff  also  review  the 
expenses  incurred  by  BTL  and  the  nature  of  the  work  performed  by  ^11^ 


'Chart  I  ihowB  by  BpeciTic  department  the  incrsaae  in  millionB  of  dolUn  that  have  occunvd  in 
license  contract  fees  paid  by  Pacific  Telephone  since  1976.  Most  notably,  the  Harketinc  Defart- 
ment  expenditures  during  the  period  19T6-19T8  have  riaen  from  130  million  per  """m"  to  in 
excess  or  $55  million  per  annum,  all  af  which  is  recovered  through  the  licenn  contract  be 
unifbnnly  nmnrtrril  U>  all  Bell  System  ratepsyere. 
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a.  Product  Management,  which  deals  with  particular  products  and  services,  most 
of  which  are  supplied  in  competitive  markets; 

b.  Market  Management  and  Development-Residence  Directory,  which  deals  pri- 
marily with  residential  marketing  operations; 

c.  Market  Management  and  Development  Business,  which  deals  with  non-residen- 
tial marketing  operations;  and 

d.  Marketing  Services,  which  deals  with  intrastate  toll  and  vertical  services  such 
as  station  sets  and  mobil  communications  systems. 

The  primary  function  of  the  Marketing  Department  is  to  undertake  activities 
which  maximize  Bell  System  revenues  from  principally  competitive  services.  These 
activities  are  not  aimed  primarily  at  basic  exchange  services,  but  rather,  toll  and 
vertical  services,  many  of  which  are  competitive. 

Clearly,  these  marketing  activities  benefit  the  supplier  of  the  product— Western 
Electric  Company— and  unless  these  costs  and  expenses  are  included  in  the  Western 
product  price  to  the  consumer,  a  cross-subsidy  resulta  in  which  competitive-related 
marketing  expenses  are  shifted  from  competitive  product  prices  to  general  corporate 
operating  expenses  paid  by  general  ratepayers  throught  the  license  contract. 

Application  of  the  test  suggested  by  the  Staff  for  proper  aliowance  of  license 
contract  expenses  to  the  Marketing  Department  activities  as  reflected  in  A.T,  &  T.'s 
bop's  shows  that  well  over  90  percent  l$31,519.886l  are  product-related  marketing 
costs  unrecovered  in  competitive  product  prices. 

2.  The  Customer  Services  Department. — The  Customer  Services  Department  par- 
ticipates in  the  design,  development  and  monitoring  of  customer  premises  (termmal 
and  data  station!  equipment,  and  operator-assisted  services.  Also,  this  department 
coordinates  the  Bell  System's  efforts  to  revise  its  existing  cost  methods  and  partici- 
pates in  the  introduction  of  new  competitive  products  and  planning. 

Many  of  this  department's  BDP's  deal  with  the  development  and  market-related 
activities  of  specific  competitive  products.  The  activities  conducted  under  these 
BDP's  also  involve  the  gathering  of  data  pertaining  to  the  merchandising  of  existing 
terminal  equipment  and  the  development  of  new  terminal  equipment,  as  well  as  the 
development  of  tracking  data  on  equipment  performance  and  costs.  The  results  of 
these  activities  are  in  turn  used  for  further  product  development  and  marketing 
efforts  by  the  Bell  System  and  its  operating  subsidiaries  in  competitive  markets. 

During  the  test  year  (19761,  $24,723,586  was  spent  by  A.T.  &  T.'s  Customer 
Services  Department.  Of  this,  the  BDP's  establish  that  $7,862,768  relates  to  competi- 
tive eouipment  and  products  which  were,  but  should  not  have  been  recovered 
througn  tne  license  contract. 

3.  Engineering  and  Network  Services  Department. — This  department  provides  as- 
sistance and  advice  on  the  technical  aspects  of  telephone  system  operations.  It 
consists  of  three  divisions; 

a.  Network,  which  provides  the  staff  function  of  planning,  maintaining  and  oper- 
ating the  Bell  System  transmission  network; 

b.  Transmission,  which  deals  with  long-  and  short-haul  transmission  of  telecom- 
munications signals;  and 

c.  Switching,  which  deals  with  the  interface  of  central  ofTice  equipment  and  the 
network. 

Many  of  the  activities  of  this  department  are  network-related  (e.g.,  BDP-0625- 
030);  others,  however,  pertain  largely  to  A.T.  &  T.  and  Western  Electric's  efforts  to 
market  competitive  vertical  services  (e.g..  0675-030  [PBX's]  and  0646-220),  These 
activities  include  design  efforts  in  order  to  accommodate  or  promote  Western  Glee- 
trie's  competitive  vertical  service  equipment  and  should  be  recognized  as  product 
development  and  product-related  expenses  charged  to  Western  Electric  rather  than 
to  general  ratenayers  of  the  operating  telephone  companies. 

4.  Public  Relations  and  Employee  Information  Department. — As  reported  by  the 
Commission  Staff  and  as  reflected  by  A.T.  &  T.'s  BDP's  this  department  is  engaged 
largely  in  activities  dealing  with  charitable  contributions  and  other  public  and 
community  relations  activities  press  relations  and  the  promotion  of  the  corporate 
image  in  general.  In  a  competitive  environment,  activities  such  as  these  should  be 
fmanced  from  company  profits  (i.e..  stockholders!  rather  than  treated  as  an  operat- 
ing cost  which  is  passed  directly  through  the  license  contract  to  general  ratepayers. 
In  addition,  work  described  in  BDP's  for  this  department  reflect  costs  which  are 
clearly  product-related.  These  deal  with  advertising  programs,  including  the  plan- 
ning and  direction  of  Yellow  Pages  advertising  (e.g.,  BDP  931/0011.  and  assessing 
the  impact  of  current  and  proposed  legislation  and  related  actions  by  various 
regulatory  and  l^islative  bodies,  such  as  the  "Bell  Bill"  (see,  BDP's  941/003  and 
95e/001).  Particularly,  these  activities  pertain  to  matters  involving  the  Bell  Sys- 
tem's reactions  to  registration  and  competitive  service  proposals  and  decisions.  In 
addition,  this  department  is  used  to  disseminate  the  Bell  position  on  such  competi- 
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In  order  to  gain  a  meaningful  knowledge  of  the  function  and  activities  of  the 
various  A.T.  &  T.  and  BTL  operating  departments,  the  SUff  determined  that  some- 
thing more  than  an  audit  of  recorded  financial  data  would  be  required,  and  there- 
fore conducted  many  interviews  with  key  personnel  of  A.T.  &  T,  and  BTL,  including 
field  trips  to  New  York  and  subsequent  telephone  conference  calls  arranged  by 
Pacific.  The  Staff  also  reviewed  much  of  the  tangible  data  Pacific  receives  from  A.T. 
&  T.  such  as  general  letters,  accounting  instructions,  marketing  manuals.  Bell 
System  practices,  audio-visual  materials,  training  aids,  engineering  instructions, 
pension  and  benefit  pamphlets  and  numerous  other  items  in  an  attempt  to  gain 
further  understanding  of  the  type  of  services  Pacific  receives  through  the  license 
contract  from  A.T.  &  T.  and  BTL. 

Principal  among  the  BTL  material  reviewed  by  the  Staff  were  the  case  authoriza- 
tions by  which  research  activities  are  authoriznl.  described  and  conducted  by  Bell 
Telephone  Latioratories  for  A.T.  &  T.  (so-called  research  and  fundamental  develop- 
ment) and  for  Western  Electric  Company  (so-called  specific  design  and  develop- 
Also  forming  a  critical  element  of  the  Staffs  review  were  Budget  Decision  Pack- 
ages (BDFs)  prepared  by  the  four  principal  departments  of  A.T.  &  T,  engaged  in 
providing  services  to  Pacific  and  other  Bell  operating  telephone  companies:  the 
Marketing,  Customer  Services.  Engineering  and  Network  Services,  and  Public  Rela- 
tions and  Employee  Information  Departments.  These  Budget  Decision  Packages 
describe  the  time  and  expense  spent  for  each  activity  of  these  departments  and  were 
reviewed  in  detail  by  botii  Staff  and  the  Interveners  and  wil!  be  discussed  thorough- 
ly hereafter. 
Based  on  its  extensive  review,  the  Staff  concluded  as  follows: 

1.  "The  costs  that  BTL  incurs  for  what  it  terms  Basic  Research  and  Fundamental 
Development  work  are  billed  to  A.T.  &  T.  and  passed  on  to  the  operating  companies 
as  license  contract  expenses.  A  significant  portion  of  this  type  of  work  is  related  to 
and  is  in  fact  vital  to  the  development  of  items  manufactured  by  Western  Electric. 
These  costs  are  of  the  type  that  a  typical  manufacturer  would  consider  as  part  of 
the  cost  of  production,  and  would  recover  through  the  prices  charged  for  its  prod- 
ucts. The  practice  of  charging  these  costs  as  part  of  the  license  contract  results  in 
the  underpricing  of  products  manufactured  by  Western  Electric." 

2.  "A.T.  &  T.  is  the  principal,  if  not  sole,  stockholder  in  Bell  System  companies, 
and  as  such,  incurs  certain  expenses  which  are  related  to  and  primarily  are  for  the 
benefit  of  its  investors  rather  than  its  ratepayers.  The  Staff  has  computed  the 
amount  of  investor  interest  expenses  which  are  included  in  license  contract  ex- 
penses and  the  investment  related  thereto  and  recommends  that  such  charges  and 
the  related  return  on  investment  not  be  allowed  for  ratemaking  purposes."  (Staff 
Report,  pp.  iii-iv) 

The  Staffs  recommendations  were  adopted  by  the  Commission  for  purposes  of 
determining  revenue  requirement  and  expenses  in  Application  No.  55492.  This 
resulted  in  the  reduction  of  Pacific's  allowable  license  contract  expense  by  slightly 
over  $10  million  and  the  commencement  of  Case  No.  10001  to  investigate  the  inter- 
company payments,  contract  services  and  facilities  of  Pacific  and  its  affiliated 
corporations,  including  AT&T,  BTL  and  Western  Electric  Company. 

Extensive  hearings  were  conducted  in  Case  No.  10001,  including  the  testimony  of 
major  officers  of  the  Bell  System,  such  as  the  Vice  President  of  Engineering  for 
AT&T,  the  Executive  Vice  President  of  Bell  Telephone  Uboratories,  and  AT&Ts 
Competitive  Product  Manager.  Hearings  were  concluded  in  1978.  and  the  matter  is 
now  pending  before  the  Administrative  Law  Judge  for  recommended  decision. 

Additionally,  specific  evidence  concerning  product  line  manipulation  and  the  mas- 
sive shifting  of  competitive  research  and  development  costs  to  non -competitive  prod- 
ucts and  services  was  obtained  in  the  State  of  Texas  before  the  Texas  Public  Utility 
Commission  with  reference  to  the  Dimension  PBX  offered  by  Southwestern  Bell 
(Texas  PUC  Docket  No.  156.  Fisk  Telephone  Systems.  Inc.,  et  at.  v.  Soulhifestem 
Bell). 

This  text  summarizes  the  salient  and  uncontroverted  evidence  of  these  two  pro- 
ceedings in  an  effort  to  explore  as  fully  as  possible  the  current  competitive  abuses 
being  practiced  within  the  Bell  System  at  the  expense  of  the  telecommunications 
consuming  public.  It  is  the  conclusion  of  NATA  and  the  thesis  of  this  text  and 
accompanying  exhibits  that  a  legislatively  mandated  corporate  restructuring  of  the 
Bell  System  is  essential  to  correct  these  abuses  and  to  insure  the  continued  exist- 
ence of  terminal  equipment  competition,  which,  in  the  past  ten  years  alone,  has 
resulted  in  substantial  and  significant  innovation,  cost  reduction  and  pubfic  benefit 
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A.T.  *  T.  AND  BBLL  LABS 

Ah  reflected  in  Chart  2.  the  A.T.  &  T.  General  Departments,  specifically  the 
Marketing  Department,  Customer  Services  Department  and  Public  Relations  and 
Employee  Information  Department,  have  principal  rolee  and  responsibiiitiea  with 
respect  to  the  development  of  terminal  equipment  products  and  services  and  the 
marketing  and  introduction  of  those  products  and  services  to  the  Bell  operating 
companies.  It  is  the  responsibility  of  these  departments  to  oversee  and  coordinate 
the  research  and  development  of  these  producta  at  Bell  Telephone  Laboratories  and 
the  manufacture  of  these  products  at  Western  Electric  Company.  The  massive 
expenditures  experienced  by  these  departments  of  A.T.  &  T.  in  carrying  out  these 
responsibilities  are,  however,  not  included  as  a  recoverable  cost  or  expense  in  the 
price  of  these  competitive  terminal  eauipment  products  or  services;  rather,  based  on 
a  theory  that  these  services  "benefit  the  Bell  System  operating  telephone  compa- 
nies, these  product-related  expenses  are  recovered  by  means  of  the  license  contract 
uniformly  charged  to  all  ratepayers  of  all  Bell  System  operating  telephone  compa- 
nies throughout  the  country. 
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Basic  research  was  described  by  Drs.  Tannenbeum  and  McKay  as  "pure  s 
which  may  be  only  indirectly  related  to  telephony  and  the  science  of  comi 
tions.  Applied  research  is  further  developed  from  the  results  of  basic  research  in  an 
effort  to  find  practical  applications  in  telephony.  Systems  engineering  is  the  actual 
integration  of  the  research  or  product  inta  the  telecommunications  system,  while 
quality  assurance  is  the  work  conducted  by  Bell  Labs  to  test  various  products 
(including  Western  Electric  products)  available  for  purchase  by  the  Bell  operating 
telephone  companies  to  determine  if  these  products  meet  acceptable  technical  ana 
design  criteria.  Quality  assurance  work  also  is  in  the  nature  of  field  testing  for 
Western  Electric  products  as,  for  example,  in  the  case  of  a  certain  key  telephoiie 
unit  performance  survey  conducted  by  Bell  Labs  in  Fresno,  California. 

The  work  of  Bell  Laba  is  carried  on  by  means  of  a  "case  study"  system,  whereby  a 
budget  is  established  for  a  particular  case  on  an  annual  basis.  The  case  describes 
the  work  generally  and  the  specific  projects  which  are  t«  be  conducted.  A  variety  of 
cases  are  in  prtwress  and  have  been  in  progress  at  Bell  Labs.  Far  example,  the 
California  Staff  Report  reflects  some  85  cases  of  both  a  research  and  fundamental 
development  and  specific  design  and  development  nature  which  were  examined 
during  the  test  year. 

The  conduct  of  research,  both  R.  &  F.D.  and  S.D.  &  D.,  under  the  caae  aytst^m  is 
scrutinized  by  various  personnel  at  AT.  &  T.,  Western  Electric  and  Bell  Laba.  For 
example,  Dr.  Tannenbaum  testified  that  Case  38896,  "En^neering  Studies  of  Busi- 
ness Osmmunications  Systems,"  was  conducted  and  continued  at  the  Marketing- 
Product  Management  Department's  direction;  yet,  Case  38896  was  steadfastly  main- 
tained by  Bell  to  be  non-product  related.  No  personnel  of  the  Bell  operating  tele- 
phone companies  are  involved  in  this  process.  Indeed,  the  operating  telephone 
companies  themselves  concluded  to  the  contrary  in  the  License  Contract  Study  of 
Bell  Telephone  Laboratories,  July  1973: 

"The  allocation  of  costs  between  A.T.  &  T.  and  Western  Electric  is  dependent 
upon  the  initial  decision  as  to  which  items  of  work  should  be  included  in  an  A.T.  & 
T.  case  and  which  items  should  be  included  in  a  related  Western  Electric  case.  In 
most  instances,  lai^e  segments  of  a  product  are  clearly  either  Western  Electric  or 
A.T.  &  T.;  however,  in  certain  instances,  there  may  be  a  'grey'  area  which  could  be 
divided  between  the  two  cases  (one  A.T.  &  T.  case  and  a  companion  Western 
Electric  case)  based  on  the  technical  judgment  of  the  persons  who  prepare  the  case 
for  authorization," 

Moreover,  the  Accounting  Manual  for  Bell  Telephone  Laboratories  reflects  a 
mirror-like  allocation  system  for  work  conducted  by  Bell  Laba  for  A."!*.  &  T.  and 
work  conducted  by  Bell  Labs  for  Western  Electric.  For  example,  "basic"  PBX 
research  is  categorized  as  Account  111,3,  while  Western  Electric  "specific"  PBX 
research  is  categorized  or  allocated  to  Account  221.3.  As  pointed  out  by  Dr.  McKay, 
the  allocation  of  expenses  related  to  research  work  to  one  of  these  two  accounts  is 
made  simply  on  the  basis  of  the  party  paying  for  it: 

"Question.  [By  Mr.  Lyons,  counsel  for  Intervenora.)  For  example,  if  A.T.  &  T.  pays 
for  the  work  in  the  PBX  area,  it's  charged  to  Account  111.3? 

Answer.  [By  Dr.  McKay.]  Oh,  yes.  Yes. 

Question.  If  Western  Electric  pays  for  the  work,  it's  charged  to  Account  221.3? 

Answer.  That  is  correct."  (Tr.  9024) 

In  short,  the  only  distinction  between  research  and  fundamental  development 
(i.e.,  basic  research,  applied  research,  systems  engineering  and  quality  assurance) 
and  specific  design  and  development  is  who  pays  for  it.  If  the  work  is  funded  by  A.T. 
&  T.,  then  expenses  associated  with  the  work  are  allocated  to  research  and  funda- 
mental development  and  ultimately  paid  for  under  the  license  contract.  If  Western 
Electric  Company  pays  for  it,  the  work  is  allocted  to  specific  design  and  develop- 
ment. The  nature  of  the  work  perfomed  plays  little,  if  any,  role  in  tfetermining  how 
the  research  should  be  funded  and,  in  many  cases,  the  nature  of  the  work  conducted 
under  research  and  fundamental  development  is  clearly  and  specifically  related  to 
competitive  terminal  equipment  products. 

2.  Some  Examples  o(  Product-Related  Work  Conducted  Under  R.  &  F.D.— Of  the  13 
"representative  cases  '  which  were  allowed  to  be  examined,'  two  cases.  Case  No. 
3S896  and  Case  No.  3S765,  unequivocally  establish  that  research  and  development 
work  specifically  and  exclusively  related  to  competitive  terminal  equipment  prod- 
ucts is  being  conducted  and  has  been  conducted  by  Bell  Labs  as  research  and 


'  Six  studies  were  withheld  by  Paciflc  from  discovery  oi 
cause  extreme  competitive  injury.  Newerthe'  <8.  Bell  main  .     . 

relsled.  However.  Adminiatrative  Law  Jur       Meaney  observed  that  non-discloaure  c 

presumption  that  these  withheld  cases  wei      -  rod  uct- related  and  expenses  associated  with  these 
cases  should  be  disallowed. 
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fuiKtamental  development  paid  for  by  A.T.  &  T.  and  funded  through  the  Hcense 
contract  by  all  ratepayers. 

In  Case  38896  ("Engineering  Studies  of  Business  CommunicationB  Systems")  and 
Cbm  38765  ("Fundamental  Development  of  Business  (Communications  Systems"), 
repeated  express  references  are  made  to  the  development  of  competitive  terminal 
equipment,  including  the  Dimension  PBX.* 

Case  38896  has  its  purpose  well  stated: 

"This  continued  annual  case  covers  engineerings  studies  of  and  formulation  of 
requirements  for.  business  communications  systems,  including  customer  switching 
systems,  key  telephone  systems,  business  services  for  central  offices,  automatic  call 
4Ustributors  and  special   private  and  government  systems.   In   addition,   ''   


>  operating  companies  on  specific  customer  applications  and  related 
problems  as  agreed  with  the  American  company." 

As  admitted  repeatedly  by  Dr.  McKav  on  cross-examination,  this  case  authoriza- 
tion for  the  year  ended  19T6  specifically  and  repetitively  refers  to  the  Dimension 
PBX.  either  by  its  trade  name  or  by  its  generic  name,  C^201.  iThe  CSS-201L  is  a 
reference  to  the  Dimension  2000,  the  CS5-201S  is  a  reference  to  the  Dimension  100 
and  the  CSS-201  is  a  reference  either  to  the  Dimension  400  or  to  the  entire  family 
of  Dimension  products.)  Work  conducted  under  this  case  related  to  the  formulation 
of  various  station  and  system  features  for  the  Dimension  PBX  |Tr.  9051);  additional 
features  to  be  provided  with  the  Dimension  PBX  ITr,  90531;  work  with  respect  to 
testing  station  and  console  features  of  the  Dimension  for  conformance  to  customer 
requirements  (Tr.  90531;  analysis  and  resolution  of  Dimension  feature  problen 


>4);  studies  with  respect  to  Dimension  custom  telephone  service  objectives,  plans 
and  retfuirementa  ITr.  9055);  the  development  of  other  services  to  be  provided  to 
Dimension  customers,  such  as  private  network  features  or  alternate  data  capability 
(Tr.  9055);  simulation  studies  for  the  Dimension  PBX;  evaluations  of  Dimension  100 
PBX  and  reports  furnished  to  A.T-  &  T,  (Tr.  9058),  as  well  as  evaluations  of  other 
products  such  as  the  Western  Electric  801A  PBX  (Tr.  9058)  and  certain  key  systems 
(Tr.  9057).  All  of  this  work  was  designated  as  "Applied  Research"  in  "System 
Engineering"  and  charged  through  the  license  contract  to  general  ratepayers  of  the 
Ben  System.  None  of  the  costs  were  recovered  in  the  Western  Electric  products  to 
which  the  work  applied. 

Case  38896  also  encompassed  work  on  marketing  and  statistical  studies: 

"Answer.  [By  Dr.  McKay,]  This  work  consists  of  developing  some  computerized 
pricing  models  which  can  be  used  by  the  operating  companies  and  the  America 
company  as  studies  on  the  overall— it  is  not  simply  PBX',  but  the  overall  arena  of 
business  communications  systems.  This  is  essentially  to  enable  them  to  study  their 
customers,  what  their  service— you  know,  they  we  growing  in  size,  what  their 
various  service  features  are.  what  they  want  and  other  factors  of  that  nature.  This 
is  an  effort  to  help  the  operating  companies  with  their  business  customers.  And 
what  we  are  doing  here  is  producing  some  computer  programs  which  they  can  use 
in  that  respect."  (Tr.  90591 

Additionally,  Case  38896.  paragraph  48  on  page  16  included  work  on  pricing 
models: 

"Pricing  models  for  PBX  systems  were  formulated  using  recent  traffic  data.  A 
pricing  methodology  for  large  PBX  systems  was  formulated  and  provided  to  the 
American  companies.  Studies  will  continue  in  1976."  (Tr.  9059) 

Having  developed  the  pricing  models  for  PBX  systems,  the  pricing  methodology 
and  maintaining  a  data  base  for  A.T.  &  T,  and  the  operating  telephone  companies. 
Bell  Labs  also  maintains  a  mechanized  product  tracking  system  for  PBX'a  and  key 
systems  as  described  in  Case  3889(1  and  admitted  by  Dr.  McKay  (Tr,  9062).  This 
tracking  data  base  was  used  not  only  to  determine: 

"'  '  *  the  economic  operational  and  service  values  of  installation,  maintenance 
and  administrative  features  for  existing  and  planned  business  communications  sys- 
tems •  *   ■"(Tr.  9064). 

But  to  analyze  specific  data  with  respect  to  cost  procedures  and  trouble  rates  for 
competitive  terminal  equipment,  such  as  the  CJom'Key  416  (Tr,  9064.)  Finally,  within 
the  ambit  of  C^ase  38896.  Bell  Labs  provided  to  Pacific  and  other  operating  telephone 
companies,  work  called  "TelCki  Support": 

"A  study  of  alternative  methods  of  furnishing  sales  personnel  a  price  quote  for 
the  CSS-301  was  completed.  Two  of  the  most  promising  alternatives,  (Al  a  comput- 
erized approach  and  (Bl  a  slide-rule  approach  were  tested  and  a  report  of  the  results 
was  furnished  to  the  American  company.  Work  on  this  item  will  continue  in  1976." 
(Tr.  90651. 


protective  order  and  under  seal.  discuHsion — other  Ihan  a 
)I  necessary  be  general. 
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In  eummary,  deapit«  the  fact  that  Case  38896  related  to  the  apecifie  development 
of  business  terminal  equipment  products  Buch  as  Dimeneion  PBX;  the  development 
of  pricine  methods  and  data  bases  for  the  Dimension  PBX.  and  the  development  of 
sales  tools  to  assist  Bel!  System  salesmen  in  competing  in  the  PBX  marlcetplace. 
Case  38896  was  styled  a  "systems  engineeriDs"  case  and  the  authorized  funding  for 
the  years  1975  ($3,494,800)  and  1976  ($3.48o.500)  was  allocated  to  A.T.  &  T  lAcrount 
Classification  111.3)  and  funded  exclusively  by  A.T.  &  T.  through  the  license  con- 
tract (Tr.  9050  and  9066).  Thus,  during  a  single  two-year  period,  over  $7  million  of 
research  expense  related  to  Bell  System  competitive  terminal  equipment,  most 
notably  the  Kmension  PBX,  was  not  paid  for  by  Western  Electric  Company  and  not 
included  in  the  Western  Electric  Dimension  product  price.  Rather,  these  funds  were 
provided  by  A.T.  &  T.  by  means  of  the  license  contract  mechanism  paid  by  all 
ratepayers. 

Case  38896  is  not  unusual;  rather,  cross-examination  in  the  California  proceeding 
revealed  that  significant  product-related  work  is  being  conducted  under  other  cases 
which  have  been  termed  "research  and  fundamental  development,"  For  example, 
work  with  respect  to  the  Data  speed  40  terminal  device  is  being  conducted  under 
Case  49186  (Tr.  9031-32);  investigation  of  direct  inward  dial  features  provided  with 
PBX  (Tr.  9035);  and  other  data  terminal  equipment  is  being  done  under  Case  39394 
(Tr.  9041).  Studies  relating  to  time  division  switching  technology  aa  found  in  the 
Dimension  PBX  <Tr.  90431  are  done  as  "research  and  fundamental  development." 
Finally,  in  Case  39394  work  is  being  conducted  with  respect  to  the  development  of 
digital  PBX  terminal  equipment: 

Design  has  started  on  a  small  digital  switch  intended  to  be  economical  from  400 
to  several  thousand  lines.  The  system  uses  digital  pulse  code  modulation  interface 
frames  described  in  items  5.1  and  5.6."  (Exhibit  314,  p.  182;  Tr.  9044)  (Emphasis 
supplied) 

In  summary,  other  cases,  such  as  Case  20137,  49008,  39394  and  20140,  specifically 
relate  to  the  development  of  terminal  equipment  products  and  terminal  equipment 
product  features.  Indeed,  as  quoted  above,  equipment  design  is  being  conducted 
within  the  ambit  of  these  so-called  research  and  fundamental  development  cases. 
Yet,  these  research  efforts  specifically  relating  to  competitive  terminal  equipment 
products  are  paid  for  by  A.T.  &  T.  under  the  license  contract  paid  by  all  ratepayers 
and  not  included  in  the  product  price  to  Bell  operating  telephone  companies. 

3.  BTL  Work  for  Western  Electric  Company,—  In  addition  to  the  work  which  Bell 
Labs  conducts  for  A.T.  &  T.  related  to  competitive  terminal  equipment  development, 
pricing  and  tracking  methodologies,  BTL  also  serves  Western  Electric  and  performs 
functions  which  are  directly  related  to  manufacturing.  For  example.  Case  38100, 
"Quality  Assurance  and  Quality  Theory"  (discussed  by  the  Staff  at  ^.  2-15  and  2- 
16,  Exhibit  286).  is  in  the  nature  of  warranty  work  performed  by  BTL  for  Western 
Electric  and  paid  for  by  A.T.  &  T.  through  the  license  contract.  Thus,  the  Staff 
recommends  that  costs  associated  with  this  case  be  borne  by  Western  Electric 
Company  and  not  by  A.T.  &  T.  and  the  operating  telephone  companies. 

As  with  the  other  cases  discussed  above,  Case  38100  is  not  by  any  means  an 
isolated  occurrence.  Rather,  cross-examination  of  Dr.   McKay  established  that  all 

Juality  assurance  work  funded  by  A.T.  &  T  is  in  the  nature  of  warranty  work 
irectly  related  to  western  Electric's  manufacturing  functions  and  Western  Elec- 
trie's  products: 

"A,  [By  Dr.  McKay.]  Yes,  the  quality  assurance  work  which  is  carried  on  under 
the  A.T.  &  T.  funding  is.  of  course,  designed  to  insure  that  the  product,  as  it  comes 
out  of  Western  Electric,  does  meet  the  design  intent  and  that  the  operating  compa- 
nies are  getting  what  they  contracted  for. 

So,  that  quality  assurance  work  would  meet  the  criterion  you  suggested;  that  is,  of 
being  paid  for  by  A.T.  &  T.  and  has  a  bearing  on  the  product  which  is,  namely,  it  is 
a  determination  as  to  whether  that  product  will  be  delivered  to  the  operating 
companies  depending  on  how  it  meets  the  requirements,"  (Tr,  9020) 

4.  Summary, — A  study  and  close  analysis  of  the  nature  of  the  work  performed  by 
Bell  Telephone  Laboratories  clearly  establishes  that  substantial  work  related  to  the 
development  and  sale  of  competitive  products  is  conducted  by  Bell  Telephone  Labo- 
ratories and  funded  by  A.T.  &  T.  through  the  license  contract.  These  funds  are 
provided  by  all  Bell  ratepayers,  not  by  Western  Electric  or  by  those  ratepayers  who 
ultimately  use  or  subscribe  for  the  products  and  services  which  Bel!  Labs  has 
developed  or  for  which  Bell  Labs  performed  work  on  behalf  of  A.T.  &  T. 

Fundamentally,  the  distinction  between  work  conducted  by  Bell  Labs  for  A.T  &  T. 
and  work  conducted  by  Bell  Labs  for  Western  Electric  does  not  turn  on  an  analysis 
of  the  nature  of  the  work  performed,  since  work  performed  under  the  heading  H.  & 
F.D.  is  product- related  and  can  be  indistinguishable  from  work  performed  by  West- 
em  Electric  under  the  heading  S.D.  &  D. 
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a.  Product  Management,  which  deals  with  particular  products  and  services,  most 
of  which  are  supplied  in  competitive  markets; 

b.  Market  Management  and  Development-Residence  Directory,  which  deals  pri- 
marily with  residential  marketing  operations: 

c.  Market  Management  and  Development  Business,  which  deals  with  non-residen- 
tial marketing  operations;  and 

d.  Marketing  Services,  which  deals  with  intrastate  toll  and  vertical  services  such 

The  primary  function  of  the  Marketing  Department  is  to  undertake  activities 
which  maximize  Bell  System  revenues  from  principally  competitive  services.  These 
activities  are  not  aimed  primarily  at  basic  exchange  services,  but  rather,  toll  and 
vertical  services,  many  of  which  are  competitive. 

Clearly,  these  marketing  activities  benefit  the  supplier  of  the  product— Western 
Electric  Company— and  unless  these  costs  and  expenses  are  included  in  the  Western 
product  price  to  the  consumer,  a  cross-subsidy  results  in  which  competitive- related 
marketing  expenses  are  shifted  from  competitive  product  prices  to  general  corporate 
operating  expenses  paid  by  general  ratepayers  throught  the  license  contract. 

Application  of  the  test  suggested  by  the  Staff  for  proper  allowance  of  license 
contract  expenses  to  the  Marketing  Department  activities  as  reflected  in  A.T,  &  T.'s 
BDP's  shows  that  well  over  90  percent  (131,519,886)  are  product -related  marketing 
costs  unrecovered  in  competitive  product  prices, 

2.  The  Customer  Services  Department. — The  Customer  Services  Department  par- 
ticipates in  the  design,  development  and  monitoring  of  customer  premises  (termmal 
and  data  station)  equipment,  and  operator-assisted  services.  Also,  this  department 
coordinates  the  Bell  System's  efforts  to  revise  its  existing  cost  methods  and  partici- 
pates in  the  introduction  of  new  competitive  products  and  planning. 

Many  of  this  department's  BDP's  deal  with  the  development  and  market-related 
activities  of  specific  competitive  products.  The  activities  conducted  under  these 
BDP's  also  involve  the  gathering  of  data  pertaining  to  the  merchandising  of  existing 
terminal  equipment  and  the  development  of  new  terminal  equipment,  as  well  as  the 
development  of  tracking  data  on  equipment  performance  and  costs.  The  results  of 
these  activities  are  in  turn  used  for  further  product  development  and  marketing 
efforts  by  the  Bell  System  and  its  operating  subsidiaries  in  competitive  markets. 

During  the  test  year  119761,  $24,723,586  was  spent  by  A.T.  &  T.'s  Customer 
Services  Department.  Of  this,  the  BDP's  establish  that  $7,863,768  relates  to  competi- 
tive equipment  and  products  which  were,  but  should  not  have  been  recovered 
through  the  license  contract. 

3.  Engineering  and  Network  Services  Department— This  department  provides  as- 
sistance and  advice  on  the  technical  aspects  of  telephone  system  operations.  It 
consists  of  three  divisions: 

a.  Network,  which  provides  the  stafT  function  of  planning,  maintaining  and  oper- 
ating the  Bell  System  transmission  network; 

b.  Transmission,  which  deals  with  long-  and  short-haul  transmission  of  telecom- 
munications signals;  and 

c.  Switching,  which  deals  with  the  interface  of  central  office  equipment  and  the 
network. 

Many  of  the  activities  of  this  department  are  network-related  (e.g..  BDP-0625- 
030);  others,  however,  pertain  largely  to  A.T.  &  T.  and  Western  Electric's  efforts  to 
market  competitive  vertical  services  (e.g.,  0675-030  [PBX's]  and  0646-2201.  These 
activities  include  design  efforts  in  order  to  accommodate  or  promote  Western  Elec- 
tric's competitive  vertical  service  equipment  and  should  be  recognized  as  product 
development  and  product-related  expenses  charged  to  Western  Electric  rather  than 
to  general  ratepayers  of  the  operating  telephone  companies. 

4.  Public  Relations  and  Employee  Information  Department. — As  reported  by  the 
Commission  Staff  and  as  reflected  by  A.T,  &  T.'s  BDP's  this  department  is  engaged 
largely  in  activities  dealing  with  charitable  contributions  and  other  public  and 
community  relations  activities  press  relations  and  the  promotion  of  the  corporate 
image  in  general.  In  a  competitive  environment,  activities  such  as  these  should  be 
financed  from  company  profits  (I.e.,  stockholders)  rather  than  treated  as  an  operat- 
ing cost  which  is  passed  directly  through  the  license  contract  to  general  ratepayers. 
In  addition,  work  described  in  BDP's  for  this  department  reflect  costs  which  are 
clearly  product- related.  These  deal  with  advertising  programs,  including  the  plan- 
ning and  direction  of  Yellow  Pages  advertising  le.g.,  BDP  931/001).  and  assessing 
the  impact  of  current  and  proposed  legislation  and  related  actions  by  various 
regulatory  and  legislative  bodies,  such  as  the  "Bell  Bill"  {see.  BDP's  941/003  and 
9M/001),  Particularly,  these  activities  pertain  to  matters  involving  the  Bell  Sys- 
tem's reactions  to  registration  and  competitive  service  proposals  and  decisions.  In 
addition,  this  department  is  used  to  disseminate  the  Bell  position  on  such  competi- 
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tive  matterB  as  interconaection  and  antitrust  litigation  (see  BOP'S  953/006  and  941/ 
001),  Finally,  the  department  tracks  and  teats  the  effectiveness  of  Bell  advertising 
on  the  Bale  of  Bel!  competitive  products  and  services  {see,  e.g.,  BDP  951/107), 
Consequently,  these  costs  are  related  and  properly  chargealjle  to  Western  Eloctric's 
competitive  product  offerings  and  not  to  basic  exchange  and  other  suhecribera. 

During  1976,  the  Public  Relations  and  Employee  Information  Department  spent 
$13,422,697,  of  which  the  Staff  disallowed  S6.2  million.  An  additional  $900,000  is  also 
product-related. 

Summary:  AT&T  Work 

Examination  of  the  nature  of  the  work  performed  under  the  Budget  Deciauu 
Packages  for  these  four  departments  of  AT&T  establishes  that  a  substantial  part  of 
these  activities  are  product-related,  in  that  the  activities  are  designed  to  market, 
promote,  develop,  track  and  improve  competitive  equipment  manufactured  In  West- 
em  Electric  and  competitive  services  provided  by  the  Bell  operating  telephone 
companies.  In  summary,  these  departments  spent  huge  sums  in  1976  related  to 
competitive  products  and  services: 


Department 

Expense 

Product 
Related 

Percent 
Product-Belated 

Marketing 

$33,755,899 

$31,519,886 

93.4 

Cust<»Der 
Services 

524,723,566 

$  7,862,768 

31.8 

Engineering  and 
Network 

$21,952,325 

$  6,073,454 

27.7 

Public 

Belatitms  and 
Biployee  Infor- 
mation 

$13,422,697 

$7,107,656 

53.0 

The  recoverjr  of  these  A.T.  &  T.  expenses  through  the  license  contract,  and  the 
failure  to  attribute  them  to  Western  Electric  for  inclusion  in  its  product  prices, 
allows  the  Bell  System  to  offer  its  products  in  a  competitive  environment  at  an 
artiHcially  low  price,  while  improperly  shifting  these  expenses  to  general  ratepeyeia 
ofthe  Bell  System, 


I.  Research  and  Development  Work. — The  research  and  development  work  of  Bell 
Labs  was  found  by  the  California  Staff  to  account  for  nearly  40  percent  of  the  funds 
hilled  hy  A.T.  &  T.  throueh  the  license  contract  mechanism  to  Pacific.  In  this 
respect,  the  work  of  Bell  Laos  was  characterized  and  described  in  the  testimony  and 
exhibits  of  Morris  Tannentiauni,  Vice  President  of  Engineering  at  A.T.  &  T.,  and  Dr. 
Kenneth  McKay,  Executive  Vice  President,  Bell  Labs. 

Drs.  Tannentoum  and  McKay  explained  that  the  work  of  Bell  Labs  is  divided  into 
two  basic  categories  (excluding  government  and  non-telephone  research):  reaearch 
and  fundamental  development  conducted  for  A.T.  &  T.  and  specific  design  and 
development  conducted  for  Western  Electric  Company.  Res^^rch  and  hmdamental 
development  is  further  subdivided  into  four  categories  or  typea:  basic  roaeareh. 
applied  research,  systems  engineering,  and  quality  assurance  work  (aee.  Chart  4). 
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"Question.  There  is.  then  no  individual  specific  accounting  for  a  particular  prod- 
uct? Rather,  there  is  reference  to  product  line  accounting? 

Answer.  That's  generally  true."  (Tr.  Vol.  VI.  p.  1146) 

The  result  is  that  markups  are  established  for  product  lines  in  such  a  way  that 
there  ie  "minimum  attention  to  the  prices  of  individual  items"  (Tr.  Vol.  VI,  p.  1153). 
Thus,  for  example,  once  the  standard  costs  of  the  Dimension  PBX  have  been 
determined.  Western  Electric  does  not  individually  account  for  Dimension  develop- 
ment or  merchandising  expenses,  but  rather  simply  applies  the  markups  which 
have  been  determined  for  these  classes  of  expense  in  the  product  line  to  which  the 
Dimension  PBX  has  been  assigned.  Thus,  the  assignment  of  a  Western  Electric 
product  to  a  product  line  has  a  critical  impact  on  its  ultimate  price  to  the  Bell 
operating  telephone  companies,  as  well  as  upon  the  investment  cost  the  Bell  operat- 
ing telepnone  companies  use  in  setting  their  rates.  All^edly.  no  attempt  ia  made  by 
Western  Electric  to  study  expense  categories  for  individual  products: 

"Question.  And  you  have  testified,  in  fact,  Mr,  Thornton  [Pricing  Manager,  Wes^ 
ern  Electric  Company],  that  it  ie  impossible,  quoting  you,  to  associatf  merchandising 
and  variation  expense  with  an  individual  product  separately.  Correct? 

Answer.  Specifically,  that's  right.  It  can  t  be  done  '   '  '  , 

Question.  And  you  have  never  made  a  study  of  merchandise  or  variation  expense 
for  individual  products,  havevou? 

Answer.  No.  I  have  not."  (Tr,  Vol.  VI,  p.  1212) 

The  Western  Electric  pricing  system,  particularly  for  PBX's,  does  not  produce  a 
PBX  price  which  is  independent  of  the  product  line  in  which  it  is  located  (Tr,  Vol. 


by  'fouche-Ross  Company  in  a  comprehensive  review  for  the  Federal  Cornmunica- 
tions  Commission  in  Phase  II  of  Docket  No.  19129.  Touche  Ross  warned: 

"Western  Electric,  through  various  allocation  methods,  assigns  cost  variances  and 
other  expenses  to  product  lines.  This  procedure  assumed  that  variance  and  other 

expenses,  as  a  percentage  of  standard  costs,  are  the  same  for  all  products  within  a 
'    -  '■    ;.  To  th      ' -  -■  ■'  ■       "■■-        '      -       -    "  ■-  ' 


prixluct  line.  To  the  degree  that  this  assumption  is  incorrect,  this  procedui 
allocate  variances  and  other  expenses  (engineering  and  development  expense,  mer- 
chandising expense,  general  expense  and  taxes)  inaccurately  to  products  within  the 
product  line.  The  result  would  be  a  shifting  of  costs  and.  therefore,  price  from  one 
product  to  another  within  a  product  line.  Since  some  product  lines  contain  both 
competitive  and  monopoly  services,  the  potential  exists  lor  the  shifting  of  variances 
and  other  expenses  between  these  two  categories.  However,  the  [Westeml  proce- 
dures do  not  distinguish  or  guide  the  direction  of  the  potential  shifting.  (Final 
Report  on  the  Comprehensive  Review  of  the  Western  Electric  Company,  January  31. 
1974,  Touche-Ross  Company.)  • 

The  Western  Electric  system  is  unique.  While  other  companies,  including  such 
large  manufacturers  of  telecommunications  equipment  as  111',  use  ailocatioos  to 
assign  some  common  costs,  only  Western  Electric  Company  uses  an  allocation  for  all 
costs  {see  Chart  6),  ITT.  for  example,  allocates  development  expense  in  such  a  way 
that  no  one  product  will  bear  the  development  expense  of  another  product.  In  this 
way.  the  costs  of  ITT  telecommunications  equipment,  including  PBX's,  are  deter- 
mined independently  of  each  other,  each  product  standing  on  its  own.  and  the  cost 
of  one  product  does  not  reflect  the  development,  variance  or  other  coat  of  any  ottier 
product  or  group  of  products  (Tr.  Vol.  VI,  pp.  1192-93).  Thus,  for  Western  Electric 
Company  and  only  Western  Electric  Company,  the  assignment  of  a  new  product  to  a 
product  line  is  determinative  of  the  price  that  product  will  carry. 

2.  Western  Electru's  Product  Grouping. — Western  Electric  groups  products  toK»th- 
er  in  a  product  line  taking  into  consideration  a  varietv  of  factors  (see,  Fisk  Euibit 
14.  Tab  41,  Principally,  product  line  grouping  is  said  to  be  based  on: 

"Homogeneity  of  products  within  a  product  line,  including  present  and  anticipat- 
ed physical,  functional  and  technical  characteristics,  as  well  as  usage." 

At  the  time  the  Dimension  PBX  was  introduced  to  the  Bell  operating  telephone 
companies  by  Western  Electric  on  January  1,  1975,  the  Dimension  had  already  been 
assigned  to  the  so-called  Customer  Premise  Product  Line,  consisting  of  PBX  s,  key 
sets,  data  sets,  basic  telephone  station  sets  and  other  miscellaneous  equipment,  (see 
Chart  No.  6)  The  Customer  Premises  Product  Line  was  created  on  January  1,  1974; 
prior  to  that  time,  PBX's  were  placed  in  the  Western's  Dial  Line  with  central  office 
equipment;  key  and  data  sets  and  their  components  were  found  in  the  Manual  and 
Station  Apparatus  Lines,  and  basic  telephone  sets  (largely  in  residential  use)  were 
placed  in  the  Station  Apparatus  Line.  These  latter  two  product  tines  were  eliminat- 
ed on  December  3,  1973. 
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According  to  Western  Electric,  the  decision  to  place  the  Dimension  PBX  in  the 
Customer  Premisea  Product  Line  was  based  on  its  "homi^eneity"  with  key  sets, 
data  gets  and  basic  telephone  station  seta;  that  is,  Western  Electric  claimed  the 
^lyeical,  functional  and  technical  characteristics  as  well  as  usage  of  the  Dimension 
PBK  were  "homt^eneous"  with  such  products  as  the  basic  telephone  set.  But.  other 
than  the  ability  to  place  a  telephone  call,  even  Mr.  Thornton  has  to  admit  that 
there  is  no  functional  similarity  between  a  Dimension  PBX  and  a  basic  telephone 
set 

Although  Western  Electric  has  steadfastly  tried  to  defend  the  allied  technical 
homogeneity  of  products  within  the  Customer  Premises  Product  Line,  the  simple 
fact  remains  that  a  complex  tlme^ivision  switching,  pulse  amplitude  modulat«d, 
olectrpnic  computerized  PBX  is  in  no  way  technically  homceeneous"  with  a  basic 
telephone  station  set.  Indeed,  as  recently  as  1973,  western  Electric  was  asserting 
that  PBX'a  were  homogeneous  with  central  office  equipment!  (See,  testimony  of 
Henry  S.  Pino,  Western  Electric  Company,  Tab  22,  Fisk  Exhibit  22.)  And  for  man- 
agement researeh  and  accounting  purpoees.  Bell  Telephone  Laboratories  still  groups 
PBX  and  central  offices  tttfether  (see,  Bell  Laboratones  Accounting  System.  Appen- 
dix B,  esp.  Accounts  Noa.  Ill  and  221,  which  group  central  oflice  and  PBX  switching 
development  together  for  both  A.  T.  &  T.  and  Western  Electric  Company  work). 

While  differences  admittedly  exist  between  Dimension  PBX  and  central  ofTice 
equipment,  no  similarity  exists  technologically  between  the  Dimension  PBX  and 
basic  telephone  sets.  E!ven  Dr.  John  Horenkamp,  Belt  Labs'  technical  expert,  ad- 
mitted that  grouping  on  technological  bases  depends  on  the  criteria  selected.  Howev- 
er,  questions  of  groupings  based  on  technology  cannot  be  answered  in  an  engineer- 
Question,  So  ^ou  would  have  to  have  a  pricing  objective  or  market  objective  to 
answer  my  question  [concerning  grouping],  wouldn  t  you? 

Answer.  [By  Dr.  Horenkamii.I  Yes,  I  would  say  so."  (Tr.  Vol.  IV,  pp.  820-21) 

In  short,  technical  homogeneity  does  not  support  the  grouping  of  the  Dimension 
PBX  with  a  product  line  dominated  by  basic  telephone  sets,  particularly  where  the 
purpoae  of  product  line  grouping  is  to  determine  price. 
ft  Dimension  PBX  and  Western  Electric  product  line  restructuring 

During  tiie  period  1970  to  1973,  extensive  effort  was  undertaken  by  Western 
Electric  to  restructure  its  product  lines.  The  principal,  if  not  the  primary  objective 
of  this  process  was  to  predetermine  the  impact  on  prices  of  products  sold  by 
Western  Electric  and  to  implement  the  pricing  policy  of  Western  (Tr.  Vol.  VI,  pp. 
1150-53).  Extensive  forecasts  were  made  throughout  1972,  1973  and  1974  to  deter- 
mine the  impact  of  various  product  line  restructuring  proposals  on  sales,  prices  and 
profits.  Included  in  this  exercise  was  a  detailed  study  and  analysis  of  business 
terminal  equipment  products,  including  PBX,  which  had  come  under  competition 
for  the  Bell  System.  The  proceaa  culminated  with  a  meeting  of  the  Executive  Policy 
Committee  in  December,  1973.  at  which  Western  Electric  decided  to  adopt  a  Custom- 
er Premises  Product  Line  consisting  of  PBX  equipment,  key  and  data  equipment 
and  basic  telephone  sets. 

How 

been  c  ,  .  

grouping  of  PBX's  in  a  separate  product  line  since,  to  use  Western  Electric's  own 
words,  expenses  related  to  Dimension  PBX  were  capable  of  being  segr^ated  and 
auch  a  product  line  for  PBX's  alone  was  feasible.  As  stated  by  Mr.  Henderickson: 

"Question,  Now.  sir.  it's  a  fact,  is  it  not,  that  during  the  period  1970  to  19T3, 
consideration  was  given  at  the  Western  Electric  Company  to  putting  PBX  in  a 
separate  product  line? 

Answer.  [Bv  Mr,  Henderickson,]  It  was  considered  at  one  point,  I  believe,  yes,  sir. 

Question.  And  I  assume  when  that  consideration  was  made,  it  was  also  deter- 
mined that  such  a  segregation  of  PBX  into  a  separate  product  line  would  be 
feasible? 

Answer.  It  would  be  possible,"  (Tr.  Vol.  VI,  p.  1 148) 

This  proposal  to  place  PBX's  in  a  separate  product  line  was  later  abandoned.  The 
reason  is  clear: 

"A  recent  study  by  the  [Western]  operating  statistical  group  has  indicated  that 
separating  PBX's  into  a  2,01  class  [separate  product  line]  would  result  in  a  zero  or 
n^ative  return  on  investment  unless  prices  were  increased,"  (Fisk  Exhibit  9,  p. 
00463;  »ee  also,  Fisk  Exhibit  29.  pp.  00470  and  00585) 

Western  Electric  then  considered  as  a  second  alternative  the  grouping  of  PBX's 
with  key  systems  and  data  seta,  but  aeparate  from  basic  stetion  sets: 

"(By  Mr.  Hendrickson,]  Consideration  was  given  to  two  product  lines,  yea,  sir.  One 
of  them  was  called  'equipments,'  which  was  PBX's  date  sete.  key  telephone  systems, 
all  the  kinds  of  things  that  are  in  that  kind  of  category  which  are  customer  premise. 
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In  summary,  despite  the  fact  that  Case  38896  related  to  the  specific  development 
of  business  terminal  equipment  products  such  as  Dimension  PBX;  the  development 
of  pricing  methods  and  data  bases  for  the  Dimension  PBX,  and  the  development  of 
sales  tools  to  assist  Bell  System  salesmen  in  competing  in  the  PBX  marketplace. 
Case  38896  was  styled  a  "systems  engineering"  case  and  the  authorized  funding  for 
the  years  1975  ($3,494,800)  and  1976  ($3,485,500)  was  allocated  to  A.T.  &  T  (Account 
Classification  111.3)  and  funded  exclusively  by  A.T.  &  T.  through  the  license  con- 
tract (Tr.  9050  and  9066),  Thus,  during  a  single  two-year  period,  over  $7  million  of 
research  expense  related  to  Bell  System  competitive  terminal  equipment,  most 
notably  the  Dimension  PBX,  was  not  paid  for  by  Western  Electric  Company  and  not 
included  in  the  Western  Electric  Dimension  product  price.  Rather,  these  funds  were 
provided  by  A.T,  &  T,  by  means  of  the  license  contract  mechanism  paid  l^  all 
ratepayers. 

Case  38896  is  not  unusual;  rather,  cross-examination  in  the  California  p 

revealed  that  significant  product-related  work  is  being  conducted  under  other  ci 
which  have  been  termed  "research  and  fundamental  development."  For  example, 
work  with  respect  to  the  Data  speed  40  terminal  device  is  being  conducted  under 
Case  49186  (Tr.  9031-32);  investigation  of  direct  inward  dial  features  provided  with 
PBX  (Tr.  9035);  and  other  data  terminal  equipment  is  being  done  under  Case  39394 
(Tr.  9041).  Studies  relating  to  time  division  switching  technology  as  found  in  the 
EHmension  PBX  <Tr,  9043)  are  done  as  "research  and  fundamental  development." 
Finally,  in  Case  39394  work  is  being  conducted  with  respect  to  the  development  of 
dieitai  PBX  terminal  equipment; 

Design  has  started  on  a  small  digital  switch  intended  to  be  economical  from  400 
to  several  thousand  lines.  The  system  uses  digital  pulse  code  modulation  interface 
frames  described  in  items  5.1  and  5.6."  (Exhibit  314,  p.  182;  Tr.  9044)  (Emphans 
supplied) 

In  summary,  other  cases,  such  as  Case  2D137.  49008.  39394  and  20140,  specifically 
relate  to  the  development  of  terminal  equipment  products  and  terminal  equipment 
product  features.  Indeed,  as  quoted  above,  equipment  design  is  being  conducted 
within  the  ambit  of  these  so-called  research  and  fundamental  development  cases. 
Yet.  these  research  efforts  specifically  relating  to  competitive  terminal  equipment 
products  are  paid  for  by  A.T.  &  T.  under  the  license  contract  paid  by  all  ratepayers 
and  not  included  in  the  product  price  to  Bell  operating  telephone  companies. 

3.  BTL  Work  for  Western  Electric  Company.—  In  addition  to  the  work  which  Bell 
Labs  conducts  for  A.T.  &  T.  related  to  competitive  terminal  equipment  development, 
pricing  and  tracking  methodologies,  BTL  also  serves  Western  Electric  and  performs 
functions  which  are  directly  related  to  manufacturing.  For  example.  Case  38100, 
"Quality  Assurance  and  Quality  Theory"  {discussed  by  the  Staff  at  pp.  2-15  and  2- 
16,  Exhibit  286),  is  in  the  nature  of  warranty  work  performed  by  BIT,  for  Western 
Electric  and  paid  for  by  A.T.  &  T.  through  the  license  contract.  Thus,  the  Staff 
recommends  that  costs  associated  with  this  case  be  borne  by  Western  Electric 
Company  and  not  by  A.T.  &  T.  and  the  operating  telephone  companies. 

As  with  the  other  cases  discussed  above.  Case  3S1(X)  is  not  by  any  means  an 
isolated  occurrence.  Rather,  cross-examination  of  Dr.  McKay  established  that  all 

Juality  assurance  work  funded  by  A.T.  &  T  is  in  the  nature  of  warranty  work 
irectly  related  to  western  Etectric's  manufacturing  functions  and  Western  EHec- 
tric's  products: 

"A.  [By  Dr.  McKay.]  Yes,  the  quality  assurance  work  which  is  carried  on  under 
the  A.T.  &  T,  funding  is,  of  course,  designed  to  insure  that  the  product,  as  it  comes 
out  of  Western  Electric,  does  meet  the  design  intent  and  that  the  operating  compa- 
nies are  getting  what  they  contracted  for. 

So,  that  quality  assurance  work  would  meet  the  criterion  you  suggested;  that  is,  of 
being  paid  for  by  A.T.  &  T.  and  has  a  bearing  on  the  product  which  is,  namely,  it  is 
a  determination  as  to  whether  that  product  will  be  delivered  to  the  operating 
companies  depending  on  how  it  meets  the  requirements."  (Tr.  90201 

4.  Summary. — A  study  and  close  analysis  of  the  nature  of  the  work  performed  by 
Bell  Telephone  Laboratories  clearly  establishes  that  substantial  work  related  to  the 
development  and  sale  of  competitive  products  is  conducted  by  Bell  Telephone  Labo- 
ratories and  funded  by  A.T.  &  T.  through  the  license  contract.  These  funds  are 
provided  by  all  Bell  ratepayers,  not  by  Western  Electric  or  by  those  ratepayers  who 
ultimately  use  or  subscribe  for  the  products  and  services  which  Bell  Labs  has 
developed  or  for  which  Bell  Labs  performed  work  on  behalf  of  A.T.  &  T, 

Fundamentally,  the  distinction  between  work  conducted  by  Bell  Labs  for  A.T  &  T. 
and  work  conducted  by  Bell  Labs  for  Western  Electric  does  not  turn  on  an  analysis 
of  the  nature  of  the  work  performed,  since  work  performed  under  the  heading  R.  & 
F.D.  is  product- related  and  can  be  indistinguishable  from  work  performed  by  West- 
ern Electric  under  the  heading  S.D.  &  D. 
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line  feature-loaded  configurations  are  in  the  range  of  current  new  product  line 
eMimatea  for  two  years  hence.  In  short,  it  appears  that  the  new  product  introduc- 
tory  time  frame  is  clearly  unacceptable  and  tne  price  bogey  is  in  jeopardy.'  <p.  7)" 

Aa  port  of  this  program,  various  studies  were  conducted,  including  a  Bell  Labs 
Study  comparing  prices  of  the  proposed  Dimension  with  the  competitive  SG-1.  In 
addition,  substantial  development  effort  ($42  million)  was  expenaed  bv  Bell  Labs 
■nd  Western  Electric,  according  to  Mr.  Thornton,  which  culminated  in  tne  manufac- 
ture and  introduction  of  the  Dimension  PBX  to  the  Bell  operating  telephone  compa- 
nies in  early  1975. 

As  discussed  earlier,  West«m  Electric  ComMiny  has  no  research  and  development 
capability  and  must  rely  entirely  on  Bell  Telephone  Laboratories  to  serve  this 
function.  Additionally,  quality  control  work  is  performed  by  Bell  Telephone  Labora- 
tories for  Western  Electric  at  no  cost  lo  Western  Electric  for  the  products  reviewed. 
TtuB  "renearch  and  fundamental  development"  conducted  by  Bell  Labs  is.  of  course, 
funded  by  A.T-  &  T.  and  recovered  by  A.T.  &  T.  through  the  license  contract 
aasessed  uniformly  in  the  rates  paid  by  all  Bell  System  ratepayers.  Durine  the 
period  1973  to  1976,  research  and  fundamental  development  m  Case  38765  and 
38896  allocable  to  PBX  was  in  the  range  of  $16  to  $17.6  million.  These  research  and 
development  expenses,  although  PBX  product  related,  were  shifted  to  alt  ratepayers 
of  the  Bell  System  by  means  of  the  license  contract.  In  this  way,  Western  Electric 
waa,  and  is,  able  to  meet  a  competitive  pricing  objective  regardless  of  the  develop- 
ment costs  and  efforts  involved  Isee,  Chart  6). 

Even  for  that  research  and  development  expense  paid  by  Western  Electric  Compa- 
ny (so-called  specific  design  and  development),  a  tremendous  expense  deficiencv 
exists  as  a  result  of  the  grouping  of  the  Dimension  PBX  in  a  product  tine  which 
includes  other  products.  Eluring  the  years  1972  to  1980,  the  Western  Electric  Compa- 
ny development  costs  for  specific  design  and  development  related  to  the  Dimension 


will  exceed  $75  million;  vet.  Western  Electric  will  only  recover  during  the  period 
1976  to  1980  some  $42  million  of  this  expense,  thereby  leaving  a  deficiency  in  excess 
of  $33  million,  which  is  to  be  recovered  through  revenues  generated  from  sales  of 
other  products,  such  as  basic  telephone  station  sets  contained  in  the  same  Customer 
Premised  Product  Line,  Thus,  during  these  years.  Western  Electric  must  rely  on 
revenues  from  the  sales  of  these  other  products  to  underwrite  the  specific  design 
and  development  deficiency  generated  by  the  Dimension  PBX,  As  a  result,  the  sum 
total  of  Dimension-related  development  which  has  been  shifted  from  Dimension  to 
oth^r  products  (including  both  specific  design  and  development)  is  $33  million,  plus 
{17  million,  or  in  excess  of  $50  million. 

D.  Other  dimension  PBX  coats 

Other  costs  related  to  the  Dimension  PBX  have  also  been  artificially  contrives. 
Perhaps  the  principal  manipulation  occurred  in  the  formulation  of  the  manufactur- 
ing or  standard  costa  themselves,  (see.  Chart  No.  5).  Standard  costs  are  the  result  of 
Western  Electric  Company's  periodic  forecasts  of  production  normalized  to  eliminate 
startup  costs.  Recognizing  this  process,  Touche-Ross,  in  its  same  study  of  Western 
Electric  Company,  observed: 

"New  products,  considered  to  be  a  departure  from  existing  technology,  are  gener- 
ally priced  on  the  basis  of  'normalized  costs,'  which  represents  the  expected  per  unit 
m^uct  cost,  given  a  mature  manufacturing  process  and  forecasted  level  of  demand. 
Western  can,  at  its  discretion,  add  on  additional  price  increments  for  recovery  of 
startup  costs." 

By  manipulating  forecasted  production,  and  setting  costs  for  manufacturing  on 
the  oasis  of  such  forecasts.  Western  Electric  can  increase  or  decrease  the  manufac- 
turing or  standard  costs  of  any  product,  including  the  Dimension  PBX  Isee.  Chart  5). 
The  record  establishes  that  in  fact  this  manipulation  of  forecasts  was  intentionally 
used  by  Western  Electric  in  calculating  standard  or  manufacturing  costs  for  the 
Dimension.  Initial  forecasts  by  Western  Electric  Company  for  Dimension  equipment 
exceeded  3,800  system  units.  Yet.  actual  sales  in  1976  amounted  to  only  2,683 
svstems.  Since  manufacturing  costs  are  predicated  on  artificially  inflated  forecasts, 
the  forecasted  price  per  unit  is  substantially  less  than  its  real  cost.  Nevertheless, 
Western  Electric  sets  price  and  maintains  product  line  price  factors  on  the  basis  of 
forecasts,  thereby  intentionally  retaining  the  latitude — in  addition  to  product  line 
and  development  manipulations — to  increase  or  decrease  per  unit  production  costs 
to  meet  the  desired  "pnce  bogey," 

E.  Summary 

The  manipulation  of  product  line  groupings,  the  assignment  of  the  Dimension 
PBX  to  a  product  line  dominated  by  single-line  non-key  telephones,  and  the  seman- 
tic shifting  of  product-related  research  and  fundamental  development  costs,  all  play 
a  mqior  role  in  the  Western  Electric  costing  and   pricing  methodolt^y   used  to 
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achieve  its  "price  bogey."  The  object  of  this  methodology  is  obvious:  a  lower  materi- 
el price  to  the  Bell  operating  telephone  companiea  ia  achieved  as  costs,  forecasts  and 
production  are  manipulated.  For  this  reason,  various  state  commiaBione.  such  e' 


MaBsachusetts,  New  Yorli,  Colorado,  California,  Montana  and  Kansas,  have  required 
the  Bell  operating  telephone  companies  to  impute  an  adjusted  price  factor  substan- 
tially in  excess  ofthat  used  by  Western  Electric  in  order  to  develop  Dimension  PBX 


rates.  As  recently  concluded  by  the  Public  Utilities  Conin)ission  of  the  State  of 
California: 

"Certainly  the  use  of  a  single  price  factor  for  an  entire  line  encompassing  annual 
production  of  millions  of  conventional  telephones  and  a  relatively  few  complex 
items  that  are  intended  to  be  installed  on  customer  premises,  such  as  the  Dimensioa 
PBX,  ahiilB  development  and  merchandising  expense  from  any  exotic  new  service 
offerings  Xo  plain  old  telephone  service.  *  *  *  For  this  decision,  we  will  use  the  Dial 
F^rodui^  Line  price  factor  as  proposed  by  [Complainants]  and  by  the  Staff."  (Commis- 
sion Decision  No.  87962,  October  12,  1977.  Application  No.  55723,  pp.  5A-56) 

Thus,  the  Sell  System  corporate  structure  allows  product-related  research  con- 
ducted by  Bell  Labs  to  be  paid  for  through  the  license  contract  by  all  ratepayers  of 
the  Bell  Svstem,  while  the  product  line  classification,  pricing  and  forecasting  sys- 
tems used  by  Western  Electric  allow  competitive  terminal  equipment  products  to  be 
sold  to  the  Bell  operating  telephone  companies  at  prices  substantially  below  coBt. 
Since  the  Western  Electric  material  price  to  the  Bell  operating  telephone  companies 
forms  the  basis  upon  which  terminal  equipment  rates  and  services  are  developed  by 
the  operating  telephone  companies,  only  a  complete  separation  or  divestiture  of 
Western  Electric  along  true  product  lines  can  correct  the  current  manipulative 
practices  used  by  the  Bell  System  in  its  continuing  effort  to  eliminate  competition 
for  terminal  equipment  products  and  b< — ■ — 


'  RRDUCED  AND  BKLOW-COST  WESTERN  BLSCTRIC  TKBHINAL 
EQUIPMENT  MATERIAL  PEICE,  THE  BELL  OPERATING  TELEPHONE  COMPANIES,  AT  THE 
DIRECTION  OF  A.T.  A  T.  THEN  APPLY  CXWT  AND  PRICING  MrTHODOI-OGIBS  AND  THE 
PLANS  TO  FU8THBR  UNDBRSTATE  THE  ULTIUAn  PRICE  PAID  BV  THE  COHPETTITVE 
CONSUMER  AND  TO  FURTHER  FORECLOSE  TERMINAL  EQUIPMENT  COHPmTION 

To  the  artificially  adjusted  Western  Electric  competitive  terminal  equipment 
price.  A.T.  &  T.  has  directed  its  Bell  operating  telephone  companies  to  apply 
economic  and  costing  methodolc%iea  designed  to  achieve  market  share  objectives 
through  price  manipulations.  Principally,  the  Bell  operating  telephone  companies 
use  a  unit  incremental  methodology  and  a  long-run  incremental  analysis  to  achieve 
these  pricing  and  market  share  objectives. 

Essentially,  a  unit  incremental  methodology  purports  to  selectively  focus  on  those 
costs  "directed  related"  to  the  provision  of  a  new  service,  such  as  Dimension  PBX. 
and  attempts  to  relate  those  costs  to  only  a  single  system  unit  of  Dimension  PBX 
being  placed  in  service.  The  single  system  ("unit")  cost  is  presented  as  a  surrogate 
for  costs  associated  with  the  entire  class  of  service.  The  principal  faults  of  this 
methodology  are  two-fold:  First,  costs  of  Bell  operating  telephone  companies  which 
relate  to  all  services,  such  as  common  overheads,  are  either  understated  or  ignO[«l; 
and.  secondly,  a  new  service  is  growth-dynamic,  not  powth-static.  Therefore,  an 
economic  methodology  which  focuses  on  a  single  unit  of  product  in  a  growing 
market  is  clearly  misleading.  It  ignores  the  costs  and  economic  realities  of  the 
entire  Dimension  service,  of  which  a  Dimension  unit  is  only  part. 

Long-run  incremental  analysis  (LRIA)  is  utilized  by  the  Bell  operating  telephone 
companies  and,  as  l^isletively  endorsed  in  House  Bill  3333,  is  a  misnomer;  the  costs 
examined  are  neither  long-run  nor  incremental.  Rather,  short-run  costs,  such  as 
return  and  tares,  are  again  selectively  analyzed  as  if  they  were  long-run  costs.  In 
addition,  not  all  incremental  costs  for  the  firm  are  included  in  the  analysis  since, 
once  again,  not  only  common  overheads,  but  directly  related  costs,  are  either  ia- 
nored  or  understated.  In  reality,  LRIA  is  nothing  more  than  a  Bell-created  tech- 
nique to  arrive  at  an  after-the-fact  cost  justification  for  rates  which  are  primarily 
set  to  meet  market  objectives.  For  this  reason,  LRIA  has  been  specifically  rejected 
by  the  Federal  Comniunications  Commission  (FCC  Docket  No.   1B128.  October  ' 

"i)  in  favor  of  th 
I  by  the  Sta^  c 
-,  states  such  a 
LRIA  and  LRIA-related  methodologies  ii 
tive  terminal  equipment. 

Fully  distributed  costs  (FDC)  and  Intimate  long-run  marginal  costs  (LRMC) 
analyses  have  established  that  present  competitive  terminal  equipment  rates  (e.g., 
Dimension  PBX)  produce  revenue  deficiencies  to  the  Bell  operating  telephone  com- 
panies in  excess  of  60  percent  require  subsidization  from  basic  exchange  (residential) 
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any  service  to  be  recovered  in  the  price  or  rates  for  that  service.  An  FDC  methodolo- 
{^  or  a  legitimate  long-run  marginal  coert  analysis,  fairly  and  proportionately  as- 
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"Question.  There  ia,  then  no  individual  specific  accounting  for  a  particular  prod- 
uct? Bather,  there  is  reference  to  product  line  accounting? 

Answer,  That's  generally  true,"  ITr.  Vol,  VI,  p,  1146) 

The  result  is  that  markups  are  established  for  product  lines  in  such  a  way  that 
there  is  "minimum  attention  to  the  prices  of  individual  items"  (Tr.  Vol.  VI,  p.  1153). 
Thus,  for  example,  once  the  stanaard  coeta  of  the  Dimension  PBX  have  been 
determined.  Western  Electric  does  not  individually  account  for  Dimension  develop- 
ment or  merchandisine  expensea,  but  rather  simply  applies  the  markups  which 
have  been  determined  tor  tneee  classes  of  enpense  m  the  product  line  to  which  the 
Dimension  PBX  has  been  assigned.  Thus,  the  assi^ment  of  a  Western  Electric 
product  to  a  product  line  has  a  critical  impact  on  its  ultimate  price  to  the  Bell 
operating  telephone  companies,  as  well  as  upon  the  investment  cost  the  Bell  operat- 
ing telephone  companies  use  in  setting  their  rates.  Allegedly,  no  attempt  is  made  t^ 
Western  Blectric  to  study  expense  categories  for  individual  products: 

"Question.  And  you  have  testified,  in  fact,  Mr.  Thornton  [Pricing  Manaser,  West- 
ern Electric  Company],  that  it  is  impossible,  quoting  you,  to  associate  mercnandising 
and  variation  expense  with  an  individual  product  separately.  Correct? 

Answer.  Specifically,  that's  right.  It  can  t  be  done  '  *  '  . 

Question.  And  you  tiave  never  made  a  study  of  merchandise  or  variation  expense 
for  individual  products,  have  you? 

Answer.  No,  I  have  not."  (TV.  Vol.  VI,  p.  1212) 

The  Western  Electric  pricing  system,  particula 
PBX  price  which  is  independent  of  the  product  li 
VI,  p.  1193).  This  pricing  system  of  Western  Electric  Company  has  been  examined 
by  Touche-Roes  Com^ny  in  a  comprehensive  review  for  the  Federal  Communica- 
tions Commission  in  Phase  II  of  Docket  No.  19129.  Touche  Ross  warned: 

"Western  Electric,  through  various  allocation  methods,  assigns  cost  variances  and 
other  expenses  to  product  lines.  This  procedure  assumed  that  variance  and  other 
expenses,  as  a  percentage  of  standard  Costa,  are  the  same  for  all  products  within  a 
product  line.  TV)  the  degree  that  this  assumption  is  incorrect,  this  procedure  will 
allocate  variances  and  other  expenses  (engineering  and  development  e 


chandising  expense,  general  expense  and  taxes)  inaccurately  to  products  within  the 
product  line.  The  result  would  be  a  shifting  of  costs  and,  therefore,  price  from  one 
product  to  another  within  a  product  line.  Since  some  product  lines  contain  both 
competitive  and  monopoly  services,  the  potential  exists  for  the  shifting  of  variances 
and  other  expenses  between  these  two  categories.  However,  the  [Western]  proce- 
dures do  not  distinguish  or  guide  the  direction  of  the  potential  shifting.  (Final 
Report  on  the  Comprehensive  Review  of  the  Western  Electric  Company,  January  31, 
1974,  Touche-Roaa  Company.) ' 

The  Western  Electric  system  is  unique.  While  other  companies,  including  such 
large  manufacturers  of  telecommunications  equipment  as  flT,  use  allocations  to 
assign  some  common  costs,  only  Western  Electric  Company  uses  an  allocation  for  all 
costs  {see  Chart  6).  ITT,  for  example,  allocates  development  expense  in  such  a  wa^ 
that  no  one  product  will  bear  the  development  expense  of  another  product.  In  this 
way,  the  costs  of  ITT  telecommunications  eauipment,  including  FBX's,  are  detei^ 
mined  independently  of  each  other,  each  product  standing  on  its  own,  and  the  cost 
of  one  product  does  not  reflect  the  development,  variance  or  other  cost  of  any  other 
product  or  group  of  products  (Tr,  Vol,  VI,  pp.  1192-93).  Thus,  for  Western  Electric 
Company  and  only  Western  Electric  Company,  the  assignment  of  a  new  product  to  a 
product  line  is  determinative  of  the  price  that  product  will  carry. 

2.  Western  Electric's  Product  Grouping.— V/eetem  Electric  groups  products  togeth- 
er in  a  product  tine  taking  into  consideration  a  variety  of  factors  (see.  Fiak  Eluiibit 
14,  Tab  4).  Principally,  product  line  grouping  ia  said  to  be  based  on: 

"Homi^eneity  of  products  within  a  product  tine,  including  present  and  anticipat- 
ed physical,  functional  and  technical  characteristics,  as  well  as  usa^." 

At  the  time  the  Dimension  PBX  was  introduced  to  the  Bell  operating  telephone 
companies  by  Western  Electric  on  January  1,  1975,  the  Dimension  had  aJreadv  been 
assigned  to  the  so-called  Customer  Premise  Product  Line,  consisting  of  PBX  s,  key 
sets,  data  sets,  basic  telephone  station  sets  and  other  miscellaneous  equipment,  (tee 
Chart  No.  6)  "The  Customer  Premises  Product  Line  was  created  on  January  1,  1974; 
prior  to  that  time,  PBX's  were  placed  in  the  Western's  Dial  Line  with  central  oRice 
equipment;  key  and  data  sets  and  their  components  were  found  in  the  Manual  and 
Station  Apparatus  Lines,  and  basic  telephone  sets  (largely  in  residential  use)  were 
placed  in  the  Station  Apparatus  Line.  These  tatter  two  product  lines  were  eliminat- 
ed on  December  3.  1973. 


'This  is  the  name  Touche-Rou  report  which  AT.  &  T.  witnesses  before  this  Subcomnutlsr 
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AccordinK  to  Western  Electric,  the  decision  to  place  the  Dimension  PBX  in  the 
Customer  Premises  Product  Line  was  based  on  its  "honn^eneity"  with  key  sets, 
data  seta  and  basic  telephone  station  seta;  that  is,  Western  Electric  claimed  the 


PW(  were  "homogeneous"  with  such  products  a , 

than  the  ability  to  place  a  telephone  call,  even  Mr,  Thornton  has  to  admit  that 
there  is  no  functional  similarity  between  a  Dimension  PBX  and  a  basic  telephone 
set. 

Although  Western  Electric  has  steadfastly  tried  to  defend  the  allied  technical 
homogeneity  of  products  within  the  Customer  Premises  Product  Line,  the  simple 
fact  remains  that  a  complex  time-division  switchin^i  pulse  amplitude  modulated, 
^ectronic  computerized  PBX  is  in  no  way  technicalW  'homweneous"  with  a  basic 
telephone  station  set.  Indeed,  as  recently  as  19T3,  Western  Electric  was  asserting 
that  PBX's  were  homogeneous  with  central  office  equipment!  (See,  testimony  of 
Henry  S.  Pino,  Western  Electric  Company,  Tab  22,  Fisk  Exhibit  22.)  And  for  man- 
agement research  and  accounting  purpoees,  Bell  Telephone  Laboratories  still  groupe 
PBX  and  central  oFFicea  together  (see,  Bell  Laboratories  Accounting  System.  Appen- 
dix B,  esp.  Accounts  Nos.  Ill  and  221,  which  group  central  office  and  PBX  switching 
development  together  for  both  A,  T.  &  T.  and  Western  Electric  Company  work). 

While  differences  admittedly  exist  between  Dimension  PBX  and  central  o^ce 
equipment,  no  similarity  exists  technologically  between  the  Dimension  PBX  and 
basic  telephone  sets.  E^^en  Dr.  John  Horenkamp,  Bell  Labe'  technical  expert,  ad- 
mitted that  grouping  on  technological  bases  depends  on  the  criteria  selected.  Howev- 
er, questions  of  groupings  based  on  technology  cannot  be  answered  in  an  engineer- 
ing vacuum: 

Question.  So  you  would  have  to  have  a  pricing  objective  or  market  objective  to 
answer  my  Question  [concerning  grouping],  wouldn  t  you? 

Answer.  [By  Dr.  Horenkamp.]  Yes.  I  would  say  so,"  (Tr,  Vol.  IV,  pp,  820-21) 

In  short,  technical  homogeneity  does  not  support  the  grouping  of  the  Dimension 
PBX  with  a  product  line  dominated  by  basic  telephone  sets,  particularly  where  the 
purpose  of  product  line  grouping  is  to  determine  price, 
A  Dimeruion  PBX  and  Wettem  Electric  product  line  restructuring 

During  the  period  1970  to  1973,  extensive  effort  was  undertaken  by  Western 
Electric  to  restructure  its  product  lines.  The  principal,  if  not  the  primary  objective 
of  this  process  was  to  predetermine  the  impact  on  prices  of  products  sold  by 
Western  Electric  and  to  implement  the  pricing  policy  of  Western  (Tr.  Vol.  VI,  pp. 
1150-53).  Extensive  forecasts  were  made  throughout  1972,  1973  and  1974  to  deter- 
mine the  impact  of  various  product  line  restructuring  proposals  on  sales,  prices  and 
profits.  Included  in  this  exercise  was  a  detailed  study  and  analysis  of  business 
terminal  equipment  products,  including  PBX,  which  had  come  under  competition 
for  the  Bell  System.  The  process  culminated  with  a  meeting  of  the  Executive  Policy 
Committee  in  December.  1973,  at  which  Western  Electric  decided  to  adopt  a  Custom- 
er  Premises  E^oduct  Line  consisting  of  PBX  equipment,  key  and  data  equipment 
and  basic  telephone  sets. 

However,  this  was  not  the  only  proposal  concerning  PBX  equipment  which  had 
been  considered  by  Western  Electric.  In  fact.  Western  Electric  has  considered  the 
grouping  of  PBX's  in  a  separate  product  line  since,  to  use  Western  Electric's  own 
wonis,  expenses  related  to  Dimension  PBX  were  capable  of  being  seeregated  and 
auch  a  product  line  for  PBX's  alone  was  feasible.  As  stated  by  Mr.  Henderickson; 

"Question.  Now,  sir,  it's  a  fact,  is  it  not.  that  during  the  period  1970  to  1973, 
consideration  was  given  at  the  Western  Electric  Company  to  putting  PBX  in  a 
separate  product  line? 

Answer.  [By  Mr.  Henderickson.]  It  was  considered  at  one  point.  1  believe,  yes,  sir. 

Queation.  And  I  assume  when  that  consideration  was  made,  it  was  ako  deter- 
mined that  such  a  segregation  of  PBX  into  a  separate  product  line  would  be 
feasible? 

Answer,  it  would  be  possible."  (Tr.  Vol,  VI,  p  1148) 

This  proposal  to  place  PBX's  in  a  separate  product  line  was  later  abandoned.  The 

"A  recent  study  by  the  [Western]  operating  statistical  group  has  indicated  that 
separating  PBX's  into  a  2,01  class  [separate  product  line]  would  result  in  a  zero  or 
negative  return  on  investment  unless  prices  were  increased."  (Fisk  Exhibit  9,  p, 
00463;  get  also,  Fisk  Exhibit  29.  pp.  00470  and  00585) 

Western  Electric  then  considered  as  a  second  alternative  the  grouping  of  PBX's 
with  key  systems  and  data  sets,  but  separate  from  basic  station  sets: 

"[By  Mr.  Hendrickson.]  Consideration  was  given  to  two  product  lines,  yes.  sir.  One 
of  them  was  called  'equipments,'  which  was  PBX's  data  sets,  key  telephone  systems, 
all  the  kinds  of  things  that  are  in  that  kind  of  category  which  are  customer  premise. 
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A.  ECM  uersug  FGR 

At  the  heart  of  the  LRIA  methodology  used  by  the  Bell  operating  telephone 
companies  is  an  equatcd-cost-of-money  technique,  as  dietinguished  from  the  use  of  a 
forecasted-growth- reserve  method,  for  calculating  investment. 

An  equated-coet-of-money  technique  is  one  which  focuses  on  a  single  unit  of 
investment  as  opposed  to  a  growing  investment  class  of  plant,  such  as  Dimension 
PBX.  The  single  unit  is  then  depreciated  over  a  fixed  period  and  the  sssumiition  is 
made  that  the  equipment  will  be  fully  depreciated  over  that  fixed  period  (wnich.  in 
the  case  of  EHmension  PBX.  is  ten  years).  However,  the  actual  experience  with  a 
growing  service  such  as  Dimension  is  that  Bell's  investment  in  Dimension  plant 
continually  increases  and  the  entire  plant  never  fully  depreciates.  As  a  result,  the 
early  year  revenue  deficiencies  where  expenses,  including  depreciaiion,  are  greater 
than  revenue  received  continues  so  long  as  Dimension  service  continues  to  grow. 
Thus,  an  economic  technique  which  focuses  on  a  single  unit  of  Investment  and  not 
on  the  forecasted  growth  of  total  Dimension  PBX  investments  is  contrived  to  sub- 
stantiallv   understate  the  investment  base  on  which   Dimension   ratee  are   fixed. 

Indeed,  A.T.  &  T.  itself  in  its  "Cost  for  Pricing  Decisions  Manual"  recognizes  that 
ECMt 

"Does  not  reflect  the  environment  in  which  the  busincBs  operates  and  therefore 
does  not  simulate  the  pattern  of  costs  that  can  be  expected  to  arise.  *  ■  ■  The 
limitations  of  ECM  make  iU  use  on  most  of  these  studies  invalid."  (id.) 

Instead,  the  "Cost  for  Pricing  Decisions  Manual"  advocates  the  FGR  method: 

"This  method  develops  a  depreciation  and  deferred  tax  reserve  reflecting  an 
anticipated  growth  and  retirement  in  addition  to  the  other  variables  of  life  ana  net 
salvage.  This  reserve  figure  is  used  to  determine  net  investment  on  which  the 
estimated  incremental  cost  of  capital  rate  is  applied  to  produce  cost  of  money 
requirements.  This  method  more  nearly  aimulates  the  pattern  of  return  require- 
ments for  assets  with  group  accounting  of  continuous  vintages.  The  FGR  method  is 
designed  to  realize  the  coat  of  money  over  the  rate  planning  period." 

The  use  of  an  ECM  technique  is  unique  to  the  Dimension  and  other  competitive 
services;  nowhere  else  do  Bell  telephone  companies  predicate  their  rates  and  rate  of 
return  on  50  percent  of  investment,  which  is  the  result  produced  bv  the  BCM 
method.  Rather,  when  seeking  rate  increases  for  monopoly  services.  Bell  telephone 
companies  lix  rates  on  original  investment  less  depreciation  for  the  Company  as  a 
whole  for  a  very  compelling  reason,  as  concluded  by  the  Massachusets  Department 
of  Public  Utilities: 

"To  apply  ECM  procedures  universally  to  all  NET  [New  England  Tele^one] 
services  would  insure  corporate  insolvency."  (Massachusetts  Depiutroent  of  Public 
Utilities,  DPU  18403.  April  21,  1976,  p.  21) 

R  Specific  terminal  equipment  coats  and  expense  are  then  underatood.  omitted  or 
misused. 

1.  Commofi  Overhead.— The  underpricing  of  terminal  equipment  and  overpricing 
of  monopoly  services  is  further  exacerbated  by  the  failure  of  the  Bell  operating 
telephone  companies  to  allocate  a  proper  propoilion  of  their  common  overhead  costs 
to  competitive  terminal  equipment.  By  using  a  methodology  prescribed  by  A.T.  &  T. 
(A.T,  &  T's  Uniform  Methodoli^y  for  Development  of  Administative  Overhead  Ex- 
pense Factors.  1972),  such  overhead  cost  Items  as  executive  salaries.  Treasury  De- 
partment. Law  Department.  General  Accounting  Department,  commercial  and  sales 
expenses.  Institutional  advertising,  insurance  costs  and  franchise  fees  are  all  ex- 
pressly excluded  from  overhead,  ^^^ically.  application  of  this  formula  results  in  a 
factor  of  2,1  percent  of  equipment  Investment  as  overhead,  while  annual  reports 
filed  by  the  Bell  operating  telephone  companies  with  the  Federal  Communications 
Commission   reflect   overc^l  common  overnead   expenses   in  excess  of  10  percent. 

2.  Premature  Retirement. —By  way  of  example,  premature  retirement  results  from 
the  displacement  of  existing  Bell  PBX  vehicles,  such  as  the  770,  757,  800A  or  812A, 
by  the  Dimension  PBX,  which  offers  more  features  at  a  lower  price.  Where  prema- 
ture displacement  or  retirement  occurs,  accepted  costing  and  economic  technique 
would  place  the  expense  (i.e..  unamortized  investment)  of  the  obeoleted  product  on 
the  product  causing  the  premature  retirement.  Yet.  despite  the  fact  that  these 
retiremenls  are  occurring  among  the  nationwide  Bell  PBX  investment  class,  the 
expense  associated  with  premature  retirements  has  never  been  calculated  or  at- 
tempted to  be  quantified.  However,  annual  reports  filed  by  the  Belt  operating 
telephone  companies  with  the  F(X  demonstrate  a  rising  investment  in  total  PBX 
plant,  while,  during  the  same  period  of  time  (e.g.,  1975  to  19761,  the  depreciation 
reserve  for  PBX  has  dropped.  Thus,  gross  plant  investment  Is  rising  while  the  net 
PBX  rate  base  is  decreasing  at  a  faster  rate,  thus  resulting  in  higher  basic  tele- 
phone service  rates  in  order  to  offset  Dimension  PBX  early  retirement  costs. 
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Mtiniatee  for  two  years  hence.  In  short,  it  appears  that  the  new  product  introduc- 

bny  time  frame  is  clearly  unacceptable  and  tne  price  bogey  is  in  jeopardy.'  <p.  7)" 

As  part  of  thiB  program,  various  studies  were  conducted,  including  a  Bell  Labs 


Study  comparing  |irices  of  the  proposed  Dimension  with  the  competitive  SG^l.  In 
addition,  substuitial  development  effort  <S42  million)  was  expended  bv  Bell  Labs 
and  Western  EUectric.  according  to  Mr.  Thornton,  which  culminated  in  tlie  manufac- 
ture and  introduction  of  the  Dimension  PBX  to  the  Bell  operating  telephone  compa- 
niee  in  early  1975. 

As  discuned  earlier,  Western  Electric  ComMiny  has  no  research  and  development 
capability  and  must  rely  entirely  on  Bell  Telephone  Laboratories  to  serve  this 
ftinction.  Additionally,  quality  control  work  is  performed  by  Belt  Telephone  Labora- 
tories for  Western  Electric  at  no  cost  to  Western  Electric  for  the  products  reviewed. 
This  "research  and  fundamental  development"  conduct«d  by  Belt  Labs  is,  of  course, 
fUnded  by  A.T,  &  T.  and  recovered  by  A.T.  &  T.  through  the  license  contract 
asasBsed  uniformly  in  the  rates  paid  by  all  Bell  System  ratepayers.  During  the 
period  1973  to  1976,  research  and  fundamental  development  m  Case  38765  and 
38896  allocable  to  PBX  was  in  the  range  of  $16  to  $17.6  million.  These  research  and 
development  expenses,  altliough  PBX  product  related,  were  shifted  to  all  ratepayers 
of  the  Bell  System  by  means  of  the  license  contract.  In  this  way,  Western  Electric 
was,  and  is,  able  to  meet  a  competitive  pricing  objective  regardless  of  the  develop- 
ment costs  and  efforts  involved  (see.  Chart  6|. 

Even  for  that  research  and  development  expense  paid  by  Western  Electric  Compa- 
ny (so-called  specific  design  and  development),  a  tremendous  expense  deficiency 
exists  as  a  result  of  the  grouping  of  the  Dimension  PBX  in  a  product  tine  which 
includes  other  products.  During  the  years  1972  to  19S0,  the  Western  Electric  Compa- 
ny development  costs  for  specific  design  and  development  related  to  the  Dimension 
will  exceed  $75  million;  yet,  Western  Electric  will  only  recover  during  the  period 
1976  to  1980  some  $42  million  of  this  expense,  thereby  leaving  a  deficiency  in  excess 
of  $33  million,  which  is  to  be  recovered  through  revenues  generated  from  sales  of 
other  products,  sudi  as  basic  telephone  station  sets  contained  in  the  same  Customer 
Premised  Product  Line.  Thus,  during  these  years,  Western  Electric  must  rely  on 
revenues  from  the  sates  of  these  other  products  to  underwrite  the  specific  design 
and  development  deficiency  generated  by  the  Dimension  PBX.  As  a  result,  the  sum 
total  of  Dimension-related  development  which  has  been  shifted  from  Dimension  to 
other  products  (including  both  specific  design  and  development)  is  $33  million,  plus 
$17  million,  or  in  excess  of  $50  million. 
ft  Other  dimension  PBX  costs 

Other  costs  related  to  the  Dimension  PBX  have  also  been  artificially  contrives. 
Perhaps  the  principal  manipulation  occurred  in  the  formulation  of  the  manufactur- 
ing or  standard  costs  themselves,  (see,  Chart  No,  5),  Standard  costs  are  the  result  of 
Western  Electric  Company's  periodic  forecasts  of  production  normalized  to  eliminate 
startup  costs.  Recognizing  this  process.  Touche-Ross.  in  its  same  study  of  We8t«Tn 
Electric  Company,  observed: 

"New  products,  considered  to  be  a  departure  from  existing  technology,  are  gener- 
ally priced  on  the  basis  of  'normalized  costs,'  which  represents  the  expected  per  unit 
m-oduct  cost,  given  a  mature  manufacturing  process  and  forecasted  level  of  demand. 
Western  can,  at  its  discretion,  add  on  additional  price  increments  for  recovery  of 
startup  costs." 

By  manipulating  forecasted  production,  and  setting  costs  for  manufacturing  on 
the  basis  of  such  forecasts.  Western  Electric  can  increase  or  decrease  the  manufac- 
turing or  standard  costs  of  any  product,  including  the  Dimension  PBX  (see.  Chart  5). 
l^e  record  establishes  that  in  tact  this  manipulation  of  forecasts  was  intentionally 
used  by  Western  Electric  in  calculating  standard  or  manufacturing  costs  for  the 
Dimension.  Initial  forecasts  by  Western  Electric  Company  for  Dimension  equipment 
exceeded  3,800  system  units.  Yet.  actual  sales  in  1976  amounted  to  only  2.683 
systems.  Since  manufacturing  costs  are  predicated  on  artificially  inflated  forecasts. 
tne  forecasted  price  per  unit  is  substantially  less  than  its  real  cost.  Nevertheless. 
Western  Electric  sets  price  and  maintains  product  line  price  factors  on  the  basis  of 
forecasts,  thereby  intentionally  retaining  the  latitude — in  addition  to  product  line 
and  development  manipulations— to  increase  or  decrease  per  unit  production  costs 
to  meet  the  desired  "price  bogey." 
£  Summary 

The  manipulation  of  product  line  ^upings,  the  assignment  of  the  Dimension 
PBX  to  a  product  line  dominated  by  smgle-line  non-key  telephones,  and  the  sr 


I  nu^or  role  in  the  Western  Electric  costing  and  pricing  methodology  i 
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achieve  its  "price  b<^ey."  The  object  of  this  methodolosy  is  obvious:  a  lower  materi- 
al price  to  the  Bell  operating  telephone  companies  is  achieved  as  costs.  forecsBts  and 
Droduction  are  manipulated.  For  thia  reason,  various  state  commissions,  such  as 
Massachusetts,  New  York.  Colorado.  California,  Montana  and  Kansas,  have  required 
the  Bell  operating  telephone  companies  to  impute  an  acljusted  price  factor  aubetan- 
tially  in  excess  of  that  used  by  Western  Electric  in  order  to  develop  Dimension  PBX 
rates.  As  recently  concluded  by  the  Public  Utilities  Commission  of  the  State  of 
California: 

"Certainty  the  use  of  a  single  price  factor  for  an  entire  line  encompassing  annual 
production  of  millions  of  conventional  telephones  and  a  relatively  few  complex 
items  that  are  intended  to  be  installed  on  customer  premises,  such  as  the  Dimension 
PBX,  shifts  development  and  merchandising  expense  from  any  exotic  new  service 
offerings  to  plain  old  telephone  service.  *  ■  *  For  this  decision,  we  will  use  the  Dial 
Product  Line  price  factor  as  proposed  by  [Complainants]  and  by  the  Staff."  (Commis- 
sion Decision  No.  87962,  October  12.  1977,  Application  No.  55723,  pp.  54-56) 

Thus,  the  Bell  System  corporate  structure  allows  product-related  research  con- 
ducted by  Bell  Labs  to  be  paid  for  through  the  license  contract  by  all  ratepayers  oi 
the  Bell  System,  while  the  product  iine  classification,  pricing  and  forecasting  mw- 
terns  used  Dv  Western  Electric  allow  competitive  terminal  equipment  products  to  oe 
sold  to  the  Bell  operating  telephone  companies  at  prices  substantially  below  coat 
Since  the  Western  Electric  material  price  to  the  Bell  operating  telephone  companies 
forms  the  basis  upon  which  terminal  equipment  rates  and  services  are  developed  by 
the  operating  telephone  companies,  only  a  complete  separation  or  divestiture  « 
Western  Electric  along  true  product  lines  can  correct  the  current  manipulative 
practices  used  by  the  Bell  System  in  its  continuing  effort  to  eliminate  competition 
for  terminal  equipment  products  and  services. 


'    WEnUtN    ELECnUC    TKRIitNAL 

EQUIPMENT   MATUUAL   PRICK,   TKK    BKLL   OPSRATING   TELEPHONE   COMPANm,    AT   TRI 

DIRECnON    OF    A.T.    A    T.    THEN    APPLV   COOT    AND    PRICING    HETHODOLOOIBS    AND   THE 

PLANS    TO    FURTHER    UNDERSTATE    THE    ULTIMATE    PRICE    PAm    BY    THE    COHPCTTTtVl 

CONSUMBR  AND  TO  FURTHER  FORECLOSB  TBRHINAI,  EQUIPMENT  COMPETmON 

To  the   artificially   at^'usted   Western   Electric  competitive  terminal  equipment 

price.  A.T.  &  T.  has  directed  its  Bell  operating  telephone  companies  to  apply 

economic  and  costing  methodologies  designed  to  achieve  market  share  objectives 

through  price  manipulations.  Principally,  the  Bell  operating  telephone  companies 

use  a  unit  incremental  methodology  and  a  long-run  incremental  analysis  to  achieve 

these  pricing  and  market  share  objectives. 

E^ssentially.  a  unit  incremental  methodology  purports  to  selectively  focus  on  thoae 
costs  "directed  related"  to  the  provision  of  a  new  service,  such  as  Dimension  PBX. 
and  attempts  to  relate  those  costs  to  only  a  single  system  unit  of  Dimension  PBX 
being  placed  in  service.  The  single  system  ("unit ')  cost  is  presented  as  a  surrogate 
for  costs  associated  with  the  entire  class  of  service.  The  principal  faults  of  this 
methodologv  are  two-fold:  First,  costs  of  Bell  operating  telephone  companies  which 
relate  to  all  services,  such  as  common  overheaos,  are  either  understated  or  ignored; 
and.  secondly,  a  new  service  is  growth-dynamic,  not  ^wth-static.  Therefore,  an 
economic  methodology  which  focuses  on  a  single  unit  of  product  in  a  growing 
market  is  clearly  misleading.  It  ignores  the  costs  and  economic  realities  ot  the 
entire  Dimension  service,  of  which  a  Dimension  unit  is  only  part. 

Long-run  incremental  analysis  (LRIA)  is  utilized  by  the  Bell  operating  telephone 
companies  and,  as  legislatively  endorsed  in  House  Bill  3333,  is  a  misnomer;  the  coats 
examined  are  neither  long-run  nor  incremental.  Rather,  short-run  costs,  such  at 
return  and  taxes,  are  again  selectively  analyzed  as  if  they  were  long-run  costs.  In 
addition,  not  all  incremental  costs  for  the  firm  are  included  in  the  analysis  since, 
once  again,  not  only  common  overheads,  but  directly  related  costs,  are  either  ig- 
nored or  understated.  In  reality,  LRIA  is  nothing  more  than  a  Bell-created  tech- 
nique to  arrive  at  an  after-the-fact  cost  justification  for  rates  which  are  primarily 
set  to  meet  market  objectives.  For  this  reason,  LRIA  has  b^n  Bpecifically  rejected 
by  the  Federal  Communications  Commission  (FCC  Docket  No.  18128.  Oct(*er  1, 
1976)  in  favor  of  the  "Fully  Distributed  Coat  Implementation  Manual"  jointly  devel- 
oped by  the  Staff  of  the  TCC  Common  Carrier  Bureau  and  the  Bell  System.  More- 
over, states  such  as  California  and  Colorado  have  specifically  rejected  the  uae  of 
LRIA  and  LRlA-related  methodologies  in  connection  with  the  offering  of  competi- 
tive terminal  equipment. 

Fully  distributed  costs  (FDC)  and  legitimate  long-run  marginal  costs  (LRMC) 
analyses  have  established  that  present  competitive  terminal  equipment  rates  (e,g., 
Dimension  PBX)  produce  revenue  deficiencies  to  the  Bell  operating  telephone  com- 
panies in  excess  of  60  percent  require  subsidization  from  basic  exchange  (residential) 
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I. 


WD   PXRTICIPAKTS 


TlM  SauthtMstam  B«ll  T«l«phen*  Coapuiy  vill  har*lJi«ftaE 
b«  ratarrad  tc  aa   'Ball  Talaphona.*     Othar  nambara  of  tha  intagratad 
Ball  ayatan  will  hwainaftar  bm  rafarrad  xo  by  naaa  aa   (ellowa: 
Aaarlean  Talapheaa   i  Talagraph  Ccnpany,   "ATiT,*  Uaacara  Elaecrlc. 
'W.X.,*  and  Ball  Talaptaona  Labcratorlaa ,   "Ball  Lab.'     CoBplalnanta 
Flak  Talapfaena  Systaaa,   Inc.   and  Taxaa  Intareennact  Aaaoelatien 
will  haralnaftar  ba  ratarrad  to  aa  "Tlafc"  and  'TIA*  or  Jointly  a* 
CoNplalnanta. 

II.      STATEKPfT  or  POLICY 

Tba  Antitruat  Dlviaion  of  tha  Taxaa  Attenay  Ganaral'a 
Office  baa  intarvanad  la  thia  procMding  tor  tha  aela  parpoaa  of 
praotin?  and  protaetlng  ceaipatltioa  In  tha  Taxaa  talaeotdmunicationa 
iDdnatxy.     It  la,   and  ha*  baan  for  naaxly  a  eantnry,   tha  daelarad 
policy  of  tha  Stata  of  Taxaa  that   txaa  and  epan  conpatlticn  in  tha 
■arkatplaea  abeuld  ba  tha  baaia  ot  thia  Stata'a  aconomic  ayatwa. 
and  that  aaeh  •  ayatn  provldaa  conauawra  with  tha  lowaat  poaaibla 
prteaa  and  wldaat  product  aalaction.      In  that  ragard,   tha  Attomay 
flanaral  of  Taxaa  la  chazgad  by  law  with  anfarcaaant  of  tha  anti- 
truat lawa  of   tba  Stata  of  Taxaa   and   Is   anthorlsad   to  latplaaant 
'adaral  antitruat  lawa  whasa  appropriaea  to  pretaet  tha  aeonov  of 


Digitized  by 


Google 


TntU.      TZX.   BUS.    i   cent,    code  MIN.    1115.01,   at  «ti. 

Ttt*  T«x«s  l*9lal«tur*  h«B  r*c«iicly  fore*fiUly  Bandatcd 
that  cha  TuMs  Public  Otllitiaa  Cb— liaaloa  mat  giva  tba  uCBoat 
ooaaldaratioD   to  tha  coaipaclclva  iapaet  of  any  aetlon  to  ba  cakan 
ea  sattara  batora  tha  Car^laaioa  and  to  ragulata  aeeordiagly. 
Taxaa  Public  Utility  Kagulatory  Act   (baralnattar  rafaxrad  to  aa 
■rtntX*).     Tax.   IMT.   Civ.   Stat.   Ann.   art.   144«(c),   52.   S*7   (Supp. 
19TC).     PUS*  547  unaquivoeally  raeognisaa  that  tba  rela  of  tba 
Coi^iiBalon ' s  rsqulatieo  goaa  bayond  aaraly  oparating  aa  ■  anbatl- 
tuta  foe  coa^atition  in  tha  aonopoly  Raxkata,   but  that  It  auat  alao 
affizaativaly  ceodaan  all  pxaeticaa  of  public  utilitiaa  that  taad 
to  raatriet  or  iapaiz  ee^atition  baewaan  tha  utility  and  any  «nticy 
aalliag,   laaaiag  ec  p«rfet«in«  aarvleaa  i»  eonpatition  with  tha 
tttiUty. 

Tba  languaga  of  S4T  ia  a tralght forward: 

Diaeriaisatien]   raatrietion  en  eonpatltion 

Sac.    47.     Ha  public  utility  aay  diaeriainata 
•gaiaat   any  paraoc  or  corporation    that  aalla   or 

laaaaa  aquipaaat  or  parlora*   larvicai  in  ee^«- 
titlon  with  tha   public  utility,    nor  may  any 
public  utility  angaqa   in  any  othar  praetiea 
that  tanda   to   raatriet  or  la^air  aneh  eonpati- 
tion. 

It  is  inembant  on  tha  Coaaiasion  in  tha  axarcisa  of  its  ganaral 

pexar  to  ragulata  tha  buainaas  of  avary  public  utility  *to  do  all 

thin^a,  vhathar  spaeifically  dasignatad  in  this  Act  or  i^liad 

barain,   nacaasary  and  convaniant  to  tha  axarcisa  of  thia  power  and 

jurladictioa.*     POM  flS.     Thua,   tha  axprass   547  prohibition  against 

anticcnpeticiva  practieas  la  an  affiXBatiTa  raquiranant  that  Um 

rnan  I  aaiai  taka  whatavar  aetion  ia  naeaasary  to  stop  soeta  praeticaa. 

Conaaquaatly,    all   autboriaad  tariffs   can  only  ba   at  aaeh  rataa    aa 

do  net  tand  to  raatriet  or  lupair  eeapatltion  aneeuntarad  by  tba 

utilitiaa. 

Tha  obligation  to  toatar  coapatitien  is  not  uaiq^  to  tha 

Taxaa  Public  otility  Cc^iission,   altbongh  aowhara  alsa  is  it  ae 

claarly  axpraasad  as  in  PORA  $47.      In  19SS,   eoapatitlon  in  tha  araa 

of  taiBinal  talaphona  aquipaant  bacaaa  a  lagal  raality.      In 

Huah-A-Phona  v.   o.   8..   231  F.2d  3CC    ID.C.   Cir.   1954J,   aueh 
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eoapaUtloa  waa   daciarcd  to  ba   in   tha  public   incarast.      Saa   alae. 
In  tti»  tettar  ot  Cartarfona,   13  r.C.C.ld  430   I196B).     With  tha 
advaat  of  ee^atitlen  to  tha  talaeoRHnaicatioas  industxy  raTulaeory 
caamj.iai.ona  baqan   to   conaidar    atac*  antitrust   law  laplle«tlana 
wb«a  datazalaing  raaaonahla  tariff  rataa.      Cf.    Gulf   Seataa  Dtili- 
ti—  CO.   V.   r.T.C   411  O.S.   747   (1973)   and  Ottar  Tatl  Power  Co.   v. 
0.   «..   41D  tt.S.   3«    (1973).      In  Daeialon  Re.    87963  en  OetolMr  13, 
1977,   tha  California  Public  Utllitlaa  CaMHlaaion.   addraaaiitf  aub- 
■tsBtlally  tha  •«■•  iaauaa  praa«at«d  haralni   stated  that  in  light 
of  tha   Carta rfooa  and  north   California   Power   aoency   v.    Public 
Otllitlaa  Ceawitiion.   416  P. Id  1311    (19T1]    daeiaiena,   tha  CoaBisaion 
t«a  no  lat)f«r  eenflnad  to  tha  traditional  quastlona  of  wbathor 
rataa  war*  too  low  or  too  high  but  that  thay   ■nut'  new  *consid«r 
the  effect  of  the  pr^oeed  rates;   or  any  rates  that  we  say  establish 
herein,   on  the  pnrveyers  of  equlpaent  that  aey  conpeta  with  Dlaeaslon 
rax.>     DeclclOD  Ko.   9763  at  44. 

It  is  the  AttoRiay  General'*  role  to  press  herd  to  have 
reguleted  ladiMtrlea  end  regulators  raelisa  the  overriding  values 
to  the  Texes  eeo&eey  praBiaed  in  the  antitrust   lewa.      Ce^etltive 
■erketa  eeceurege  business  innovation  end  allow  coastBer  choice. 
Per  entitruat  policy  consider a tlona  the  priBery  issue  is  the 
■saesaaeat  of  the   conpetitivenaaa  of   induetrlal  behavior,    with  a 
view  tewerd  increasing  caape«ition  where  It  ia  inadequate  or  pro- 
■oting  its  growth  lAera  it  ia  poasibls.      In  this  regerd,   it  is  the 
doty  of  the  Ceawl salon  to  deviae  less   anticompetitive  eltemstives 
to  public  utility  practices  lAieh  tend  to  unraasonabla   restrict 
eoi^Mtitive  MTket*.     Because  ita  role  is  so  visible  end  its  invea- 
tlgetlon  end  regulation  is  at  the  initial  stage  of  the  utilities 
preetiees,   the  Cohesion  is  in  the  best  position  to  be  the  public 
ebaiVioa  of  coHpatltion  in  the  telephone  industry  and  to  take 
affizBstiva  action  to  eurtell  pubUc  utility  action  wbicb  is  aittl- 


Xt  ia  the  conclusion  of  this  Office  thet  the  actiena  of 
eU  Mabers  of  the  vertically  integrated  iell  aystem  ere  eenaistant 
only  with  their  overall  objective  of  pricing  tha  Siaenaion  PBX  unit 
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A.  BCM  versus  FGR 

At  the  heart  of  the  LRIA  methodology  used  by  the  Bell  operating  telephone 
companies  is  an  equated-coat-of-money  techni(jue,  as  distinguished  from  the  use  of  a 
forecasted-growth-reserve  method,  for  calculating  investment. 

An  equated-cost-of-money  technique  is  one  which  focuses  on  a  single  unit  of 
investment  as  opposed  to  a  growing  investment  class  of  plant,  such  as  Dimension 
PBX.  The  single  unit  is  then  depreciated  over  a  fixed  period  and  the  assumption  is 
made  that  the  equipment  will  be  fully  depreciated  over  that  fixed  period  (which,  in 
the  case  of  Dimension  PBX,  is  ten  years).  However,  the  actual  experience  with  a 
growing  service  such  as  Dimension  is  that  Bell's  investment  in  Dimension  plant 
continually  increases  and  the  entire  plant  never  fully  depreciates.  As  a  result,  the 
early  year  revenue  deficiencies  where  expenses,  including  depreciation,  are  greater 
than  revenue  received  continues  so  long  as  Dimension  service  continues  to  grow. 
Thus,  an  economic  technique  which  focuses  on  a  single  unit  of  investment  and  not 
on  the  forecasted  growth  of  total  Dimension  PBX  investments  is  contrived  to  sub- 
stantiallv  understate  the  investment  base  on  which  Dimension   rates  are   fixed. 

Indeed.  A.T.  &  T.  itself  in  its  "Cost  for  Pricing  Decisions  Manual"  recognizes  that 
ECM: 

"Does  not  reflect  the  environment  in  which  the  business  operates  and  therefore 
does  not  simulate  the  pattern  of  costs  that  can  be  expected  to  arise.  *  ■  *  The 
limitations  of  ECM  make  ite  use  on  most  of  these  studies  invalid."  (ieLJ 

Instead,  the  "Cost  for  Pricing  Decisions  Manual"  advocates  the  FGR  method: 

'This  method  develops  a  depreciation  and  deferred  tax  reserve  reflecting  an 
anticipated  growth  and  retirement  in  addition  to  the  other  variables  of  life  and  net 
salvage.  This  reserve  figure  is  used  to  determine  net  investment  on  which  the 
estimated  incremental  cost  of  capital  rate  is  applied  to  produce  cost  of  money 
requirements.  This  method  more  nearly  simulates  the  pattern  of  return  require- 
ments for  assets  with  group  accounting  of  continuous  vintages.  The  FGR  method  is 
designed  to  realize  the  cost  of  monay  over  the  rate  planning  period." 

The  use  of  an  ECM  technique  is  unique  to  the  Dimension  and  other  competitive 
services;  nowhere  else  do  Bell  telephone  companies  predicate  their  rates  and  rate  (^ 


1  50  percent  of  investment,  which  is  the  result  produced  bv  the  ECM 
method.  Rather,  when  seeking  rate  increases  for  monopoly  services.  Bell  telephone 
companies  fix  rates  on  original  investment  less  depreciation  for  the  Company  as  a 
whole  for  a  very  compelling  reason,  as  concluded  by  the  Massachuaets  Department 
of  Public  Utilities: 

"To  apply  ECM  procedures  universally  to  all  NETT  [New  England  Telei^one] 
services  would  insure  corporate  insolvency."  (Massachusetts  Department  of  Publk 
Utilities.  DPU  18403,  April  21,  1976,  p.  21) 

B,  Specific  terminal  equipment  casts  and  expenses  are  then  undertlood,  omitted  or 
misused. 

1.  Common  Overhead. — The  underpricing  of  terminal  equipment  and  overpricing 
of  monopoly  services  is  further  exacerbated  by  the  failure  of  the  Bell  operating 
telephone  companies  to  allocate  a  proper  proportion  of  their  common  overhead  costs 
to  competitive  terminal  equipment.  By  using  a  methodology  prescribed  by  A.T.  &  T. 
(A.T.  &  T's  Uniform  Methodology  for  Development  of  Administative  Overhead  Ex- 
pense Factors.  1972),  such  overhead  cost  items  as  executive  salaries.  Treasury  De- 
partment, Law  Department,  General  Accounting  Department,  commercial  and  sales 
expenses,  institutional  advertisinig,  insurance  costs  and  franchise  fees  are  all  ex- 

Eresaly  excluded  from  overhead.  Typically,  application  of  this  formula  results  in  a 
ictor  of  2.1  percent  of  equipment  investment  as  overhead,  while  annual  reports 
Tiled  by  the  Belt  operating  telephone  companies  with  the  Feder^  Communications 
Commission   reflect  overall  common   overhead   expenses   in   excess  of  10  percent. 

2.  Premature  Retirement. — By  way  of  example,  premature  retirement  results  from 
the  displacement  of  existing  Bell  PBX  vehicles,  such  as  the  770,  757,  SOOA  or  812A. 
by  the  Dimension  PBX,  which  offers  more  features  at  a  lower  price.  Where  prema- 
ture displacement  or  retirement  occurs,  accepted  costing  and  economic  technique 
would  place  the  expense  (i.e..  unamortized  investment)  of  the  obsoleted  product  on 
the  product  causing  the  premature  retirement.  Yet.  despite  the  fact  that  these 
retirements  are  occurring  among  the  nationwide  Bell  PBX  investment  class,  the 
expense  associated  with  premature  retirements  has  never  been  calculated  or  at- 
tempted to  be  quantified.  However,  annual  reports  filed  by  the  Bell  operating 
telephone  companies  with  the  FCC  demonstrate  a  rising  investment  in  total  PBX 
plant,  while,  during  the  same  period  of  time  (e.g.,  1976  to  1976),  the  depreciation 
reserve  for  PBX  has  dropped.  Thus,  gross  plant  investment  is  rising  while  the  net 
PBX  rate  base  is  decreasing  at  a  faster  rate,  thus  resulting  in  higher  ba^  tele- 
phone service  rates  in  order  to  offset  Dimension  PBX  early  retirement  costs. 
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3.  Installation  Costs. — Installation  costs  are  developed  by  the  Bell  operating  tele- 
phone companies  on  the  basis  of  estimates  of  required  installation  time  and  labor 
rat^.  Actual  experience,  however,  reflecU  that  installation  hours  for  complex  com- 

Eetitive  terminal  equipment  such  as  the  Dimension  PBX  have  been  under-eetimat«d 
y  as  much  as  45  percent.  In  addition,  actual  costs  of  labor  have  increased  but  have 
not  a^usted  every  time  to  reflect  these  increases.  Generally,  the  Bell  operatine 
telephone  companies  develop  installaltion  cost  estimates  based  on  a  "terift  range, 
and  not  on  actual  experience.  Such  a  "tariff  range"  was  presented  by  Southwestern 
Bell  in  Docket  No.  156  in  Texas,  and  clearly  reflected — when  adjusted  for  actual 
experience  of  installation  hours  and  wage  increases  which  had  occurred — that  in- 
stallation costs,  based  on  535  Dimension  PBX's  installed  in  Texas  at  the  end  of  1976, 
had  been  under-estimated  by  over  $500,000  (Tr.  Vol.  IV,  pp.  743-44;  Fisk  Exhibit  21. 
p.  88).  Obviously,  as  additional  Dimension  PBX's  are  added  to  the  investment  base, 
this  deficiency  grows  and  requires  ever  increasing  subsidy  from  other  telephone 


.  Maintenance. — Like  installation,  maintenance  expenses  are  developed  on  the 
basis  of  estimates,  not  actual  experience.  Moreover,  the  estimates  are  "incremental" 
estimates  of  time  and  labor;  that  is,  estimates  directed  only  to  the  specific  work  of 
the  maintenance  personnel  involved  for  on-premises  time  and  wages,  thus  ignoring 
such  directly  related  costs  as  maintenance  travel  time,  maintenance  vehicles,  tools 
and  support  personnel.  By  way  of  example.  Southwestern  Bell's  1975  annual  report 
(Form  M)  filed  with  the  FCC  shows  that  the  average  monthly  maintenance  cost  per 
telephone  station  (including  PBX)  in  Texas  is  as  follows:  Dallas — S1.45;  Houston — 
$1.92;  and  San  Antonio — SI. 27.  The  average  maintenance  cost  per  PBX  station  in  all 
of  Texas  amounts  to  $1.49  per  month;  yet,  Southwestern  Bell,  in  Docket  No.  156.  set 
maintenance  rates  for  Dimension  PBX  stations  at  a  cost  ranging  from  42  cents  to  72 
cents  per  month. 

5,  Understated  Taxes. — In  addition  to  miscalculating  and  artificially  understating 
investment  for  purposes  of  depreciation  and  return  by  using  an  ECM  methodolo^ 
many  of  the  companies  have  misused  the  job  development  investment  credit  (JDIC) 
in  computing  their  income  tax  expenses.  Although  the  Bell  companies  file  a  consoli- 
dated federal  income  tax  return  and  use  the  ratable  flow-through  option  for  JDIC 
investment  tax  credit,  the  Bell  operating  companies  have  nevertheless  subtracted 
the  JDIC  reserve  from  rate  base.  Under  the  legal  options  for  treatment  of  JDIC 
credits  (26  U.S.C.  Section  46(0),  a  utility  may  elect  to  reduce  its  cost  of  service  by  an 
amortized  amount  of  the  tax  credit.  Under  this  approach,  the  utility's  cost  of  service 
includes  a  reduction  in  the  income  tax  expense  for  ratemaking  purposes;  however,  if 
this  option  is  elected,  the  utility  may  not  reduce  the  rate  or  it  will  suffer  the  loss  of 


Bell  has  elected  this  option  for  treatment  of  JDIC;  yet,  many  Bell  operating 
telephone  companies  have— for  ratemaking  purposes— a<^UBted  their  rate  base  for 
Dimension  PBX  for  purposes  of  computing  Dimension  rates.  Furthermore,  while 
JDIC  investment  tax  credit  reserves  must  be  entirely  excluded  from  the  calulation 
of  interest  on  debt,  some  Bell  operating  companies  subtract  JDIC  reserves  from 
plant  in  service  in  order  to  lower  and  understate  their  cost  of  debt. 

In  summary,  Bell  operating  company  treatment  of  the  JDIC  investment  tax  credit 
is  contrary  to  the  ratable  cost  of  service  reduction  option  elected  by  Bell  and  is  in 
violation  of  Section  47  of  the  Internal  Revenue  Code.  This  improper  treatment  of 
JDIC  represents  yet  another  example  of  the  attempt  of  Bell  companies,  at  every 
opportunity,  to  artifically  reduce  their  Dimenion  investment  and  Dimension -related 
expenses  to  achieve  below-cost  market  pricing  objectives. 
C  Summary 

The  net  effect  of  the  improper  costing  and  economic  methodologies  used  by  the 
Bell  operating  telephone  companies  in  connection  with  competitive  terminal  equip- 
ment is  to  reduce  even  further  an  already  artificially-lowered  equipment  price  in 
order  to  meet  market  share  objectives.  'The  techniques  used  necessarily  require 
subsidization  by  means  of  higher  rates  from  other  services  offered  by  the  Bell 
Telephone  Company,  as  reflected,  for  example,  in  California  on  CSiart  7.  Where 
these  economic  and  costing  methodologies  have  been  corrected  some  by  state  regula- 
tory commission  action,  rate  increases  upwards  of  60  percent  have  been  ordered  and 
competition  has  survived.  Conversely,  where  these  economic  and  costing  methodolo- 

6'es  have  not  been  corrected,  or  are  in  fact  legislatively  condoned  such  as  by  House 
ill  3333,  competition  has  been  stunted,  and  in  some  cases,  eliminasted. 

CONCLUSION 
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■''^■Arkat  th«r««ft*r  ■••aurad. 

la  daflnlng  tha  ralawtt  narkat,   tha  narkat  ia  uaually 
dallaltad  in  gaofxaphic  tacma  aa  wall  aa  in  xmrma  ^£  preduei. 
Onifd  Seae«i_y.    Pabtt  Brawinq  Co..    314    U.S.    S46    (1»6C) .      Dafiaing 
tba  xalatlv*  aarlcae  in  tha  cm«  now  baton  tlia  Co^aalen  la  noc 
difficult.     Tba  tariff  pxopoaad  by  Sautbwaatara  tall  aaaka  aucbority 
ts  B«ll  ita  pzednct  and  aarvleaa  selaly  within  a  gaoqcapnlc  aarkat 
eoKpciaad  of  tba  9tat«  of  T«xm,     Honemr.   all  partiM  appaar   to 
agraa  tbat  tba  ralavant  prodnet  uadar  eoBaidaraeiea  eeaaista  of 
prlvata  braaeb  axtitanfa   (PBX)   ayatama,  be£h  intaxcenaact  and 
Hastarn  Elaetric  predncta.      (riak  Exhibit  No.   IIA,   NUaon  Additional 
Taatiaeny  at  IS). 

Thaza  ia  no  problav  in  datacmiaing  that  Seothwaatam  tall 
baa  nenopoly  povar  in  tha  ralavant  narkat.      (riak  Exhibit  Ho.    lU. 
Milaon  Additional  Taatiaony  at  lt-I7] .     To  datazBlaa  tha  axiataaea 
of  aonopoly  powar  within  tha  ralavant  Karkat,   tha  parcaata«a  of  tha 
total  >arkat  hald  by  tha  allagad  nonopollat  ia  aicartalnad.      Tha 
parcantaga,   uaually  dlaeuaaad  in  taxma  of  ralaciva  production  or 
aalaa  voluaa,   ia  indicativa  of  tha  allaqad  MonQpoliafa  poeltlon 
ralatlTB  to  thoaa  fima  with  which  it  co^ataa.     Thara  ara,   of 
eonraa,  othar  faetora  in  addition  to  ralativa  aiia  whleta  aheuld  ba 
conaldarad  in  tha  avaluatlon  and  decannination  of  aackat  powar. 
aowavar,    thara  ia  littla  doubt  tbat  tba  daqraa  of  a  fira'a  ahara  of 
tba  ralavant  aarkat  ia  of  paraaount  iaportaaca.     L.   Sullivan, 
Antitruat    (1977),    paga   74-7S. 

In  Onitad  Stataa  v.   Crinnall  Corp. .   384  D.S.   at  571,    tha 
Court  atatad  that  tha  'axlatanca  of  audi   (aonopelyl   powar  ordinarily 
aay  ba  intarrad  frcn  tha  pradoainant  ahara  of  tha  aarkat.*     Otbar 
courts ,   In  daclding  whathar  tba  raquiaita  aonopoly  pewac  axiata, 
hava  foeuaad  hard  upon  tha  pareantaga  ahara  of  tha  aarkae  tha  firm 
anjoyad.     B««av«r,   tha  parcantaga  of  a  givan  aaxkat  aaeaaaary   to 
anpport  tba  infaraoca  of  aonopoly  powar  haa  navar  baan  pcaciaaly 
datinad.      In  ganaral,   it  appaara  that  a  aarkat  ahara  of  79%  or  aora 
will  aupport  an  infaranea  of  aonopoly  powar.      In  Onitad  Stataa  v. 
Onitad  Shoa  Haehinarv  Corp..   110  F^^InPP*   2)5   (D.   Maaa.   1953} , 
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Att'A  PT  CTirlm.   347  U.S.    Sai   (19541  ,  Judga  Nysuskl  ^iva 
caasid«r»bl*  valqbt  to  a  finding  tbM  d«f«adwt  had  ui  'oTarwhalsi- 
ii>9*  aaxkct  share,  whieli  w«a  about  T5%  o£  tha  Mazkat.     Saa,  «.^.. 
jUiainuB  Co.   of  toarlea.   14<  f.Jd  416    [Id  Cir.   194S]  ,   SOi  of 
th«  alimiaua  iavata  mackat  auggaatad  aonepely  povart   Grinnall  Corp, ■ 
»ttP,ca.   •?%  of  national  aarkat  for  burglary  and  {Iza  pretactlen  ' 
MrviMB  stippertad  an  Infacanca  of  ■onopoly  powar. 

Ibat  SenthtMBtacn  Ball  poaaaaaaa  Bonopoly  pewar  in  tba 
ralavant  narkat  san  ba  Infarrad  fre«  ita  evarwhalalagly  deainant 
sbara  of  tha  aarkat.     Iticbard  B.   Long,   witnaaa  for  Ceaplainant 
riak,   aeatad  that  Southwaatam  Ball  bad  prevldad  information  ^ieh 
■bewad  that  it  haa  Inatallad  5,<S0  dial  »Bz  ayatana  and  1,211  Bannal 
9%X  ayatwu  fez  a  total  of  6,931  PBx  ayatams  in  tha  Stata  of  Taxaa. 
(riak  ZAibit  Me.   l,   Taatlwny  of  Long  at  2) .     risk  and  etbar 
cospatitors  Of  Southwaatam  Ball  indicatad  that  thay  had  inatallad 
approxisataly  450  Plx  syataaw  in  tha  Stat*  of  Taxaa.     Total  PBX 
ayataaa  inatallad  in  tha  Stata  ef  Taxaa  are,   thua,   7,311  of  which 
Seotbwaatam  Ball  haa  6,911,   or  a  93.93%  of  tha  PBX  sarkat.      X^. 
Iba  aix  coBpaelcara  of  Southwaatam  Ball  cpaEatfng    in  tha  Stata  of 
Taxas  tegathac  bold  only  appcexl»ataly  61  of  tha  Plx  aarkat.     Thaaa 
figuraa  laava  littla  doubt  that  Seuthwwataca  Ball  an]eya  noaopely 
pewar  in  ita  Taxas  salaa  of  Plx  syat«u. 

tV.       EACH    POLICf    OreiSIOW   >IADE    IN    COWNECTION   WITH   THE 

bELL's  MONOPOL-c  Po5I'rI6N  !tj  ±tit  TfixAi  wAfeUtT 

TBROOGH   TJiE    ELIhIm*^ r0W~ORTE5TflAgNT' 
OF   COMPETITICW  "'""        '    -  "' 

lla  ecaa  to  tha  final  and  emeial  stap  in  tha  aenopelisatien 
analysis.     Tha  bahavier  or  conduct  of  tha  firm  aeeusad  of  holding  or 
aaaking  nenopoly   powar  auat  ba  axaainad.      Ralavant  easa  law  Indicataa 
tha  atruetural  attrlbuta  of  ■enepoly  status  can  ba  iafarrad  troa 
Southwaitam  Ball's  941  shara  of  tha  ralavant  aarkat.     At  sosm 
point  in  tl«a,   Southwaatsm  Ball  could  hava  sueeasafully  Baintainad 
that  Its  deiiinant  peaitloa  in  eustOMr  pramiaad  aqui;aant  fall 
'within  tha  axeaption  astablished  in  favor  of  thosa  who  do  not  saak, 
but  cannot  avoid,   tha  control  of  a  sarkat.*     Dnitad  8taw  v. 
AlaainM  ee.   ef  Aaariea.    149  r.2d  41J'l3d  Cir.    194SJ .     Rowavar,   ainca 
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th«  Jaitly  r«c«nt  Huih-A->hcn« .   «upr».   «ad  Orttrfan* .   luara . 
dttcialODS,   eoap«tltion  hu  baan  Incroduocd  into  aa  «r*«  of  th* 
tal* B eiouni eat Ion a  tnduscry  previously  cloaad  to  covpatltlon. 
It  la  new  wall  sattlad  that  ceo^acltion  In  tha  araa  o£  caraiaal 
talapbona  ayataaa  aquipaaiit  ia  in  tba  public  Intaraat.      Talarant 
l.aa«lnq   Corp-  .    *5  P.C.C.Jd  304    [1)74};    Habane  Mobxle   Heme   Talcphana 
Ca^any.   S3  r.C.C.Id  473   (197S).     Thiu,   lAila  tlw  Benepely  poMv 
aceiMttlatad  to  data  by  Ball  in  tba  araa  et  taminal  tala^tona 
aystaaw  aqui^ant  mut  ba  attribotad  to  tba  tact  that  pravioiuly 
no  othar  aenrea  o£  tbia  aquipnant  axiatad,   currant  and  futitra   action 
in  tbla  araa  by  Setitbwaatani  Ball  auat  ba  aerutiniiad  tor  aatitruat 
lapllcatlona. 

In  OBltad  Stataa  v.  Gripnall  Corp..  384  n.S.  563  (19C6)  ,  tha 
Supraaa  Court  auppliaa  tha  appropriata  tast  to  analyza  tba  conduct 
of  a  BonopeUat.  Tha  Crinnall  opinion  raquiraa  a  datcraination  aa 
to  wbatbar  tha  axlatant  monopoly  powar  baa  baan  wl llfully  aequirad 
or  aaintaiaad .  or  rathaz,  la  aaraly  *a  conaaquanea  e£  a  auparler 
product,  buainaaa  acuaan,  or  hiatoric  aecldant.*  Srinnall,  aupra , 
at  S70-S71. 

Tha  raeord  ia   raplata  vlth  axamplai  of  tha  Ball   ayitas 
coapaniaa  conacioualy  attampting  to  allminata  or  alnimlza  tha  coa- 
patition   •zpeciancsd  by    Sou[:hw«atcrn  Ball  in  Taxaa    £roa  indapandant 
latarconnacc  vandora  of  PBS  aquipaant.     Aa  will  ba  daacribad, 
Southwaatam  Ball  luad  to  tha  utnost  advantage  and  for  anticaapatitive 
purpoaaa  ita  total  aonopoly  poaitlon  in  ethar  araaa  of  talaconfflunica- 
tiona.     Southwaatam  Ball  alao  utiliiad,   to  ita  eenpatitiva  adrantaga 
•ad  claarly  to  tba  datrimant  of  potantial  c^atition,   tba  fact  that 
Ball  ia  vartically  intagratad  vith  Waatam  Elactrie  and-  Ball  Tala- 
phona  lAboratoriaa.     By  axmining  aooM  of  tba  daeiaiena  and  options 
tha  Ball  syatan  eoapanias   (aead  in  turkating  Dimanslon  PBX,  wa  will 
aaa  that  Seuthwaatarn  Ball  and  ethar  aubaidiariaa  of  AT»,  without 
fail,   choaa  tba  eouraa  of  action  which  mlniMixad  coatpatieion  rathar 
tban  Baximlaing  ratuzn  on  invaatatant  in  tha  laaaing  of  Oiaanaion  PBX. 
A.     Hastara  Elactric'a  plaeavant  of  Dimanaion  PBX  in 
tha  cuatcaar  Praadaa  Product  Una  allowa 
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Souchweac*m  BsLl  to  puretiaa«  and  rasa  11 
Diaaaaion  balow  i«s  coats  to  tha  Ball  ayatam 
eoo^asiaa. 
Tha  geaat  waighc  of  tha  taatlooay  and  avidanea  claarly 
ladieataa  thsc  tha  Custaaar  Pramtsa  Product  Una   (C7PL)   was 
ntiliiad   {If  net  craatad)    for  tha  purpoa*  of  allowing  Southwastam 
Sail  and  ethar  oparatlng  cenpanias  to  priea  Dimaniion  PBX  balow 
actual  cost  and,   thos.   oaintaln  or  ioccaasa  its  PSX  aarkat  ihara. 
Coaviocin?  avidanea  has  baan  praaaatad  to  show  that  tha  ultimata 
raault  of  placing  Diaanaion  PBX  in  tha  CPPL  is  anticonpatitiva. 

It  appaara  Dlaanaion  PBX  could  hava  baan  in  ona  of  thraa 
greopinga:      (11    tha  CPPL,    {1}    tha  Dial  Lin*,   or   131    a  eenplataly 
saparata  grouping  containing  only  Dinansion  PBX  and  ealatad  kay 
aquipnaat.      In  addition,   tha  uncontrovartad  record  astabliahaa  two 
otbas  factai      (1)    tha  Sail  systaa  kttmit  that  tha  CPPL  prica  factor 
would  ba  tha  lowast  of  tha  thraa  and,   tharafora,   ratum  tha  laast 
anount  of  annay,   but   (3)    tha  Bail   ayatam  also  knaw  Ita  narkating 
Btudlas  iadicatad  it  was  assantial  to  kaap  tha  prica  of  Dimansion 
PBX  tow  ta  ordar  to  maintain  a  eoapatitiva  advantage  ovar  other 
Indapandant  hardwara  prcduears.     Tha  knotty  problam  bacana  how  to 
recoup  tha  coat  of  Dl»anaion  PBX  and  reaain  compecitiva . 

Tha  daciaiOB  to  place  the  Oimenslon  PBX  in  the  CPPL 
cenvealently  raaelvad  this  problan  for  tha  Ball  ayateai.      Tha  enor- 
■ous  research,   developnant  and  earkatijig  cost  of  XTtT,   Hastam 
Electric,   Bell  Laba  and  Southwastara  Bell  could  be  spread  ovar  a 
product  line  which  the  record  provea  ia  sainly  comprised  of  the 
standard  telephone  set.      (risk  Exhibit  No.    13,  Hilaen  Original 
Testineny  at   30) .      The  Bell   aystaa  thus   deliberately  entered  into   a 
scbene  designed  to  give  it  the  bast  of  both  worlda.     With  the  plaea- 
aent  of  Oiaanslon  PBX  in  tha  an,  market  share  objectivea  could  be 
focussd  upon  and  obtained  because  a  coat-besad  pricing  atructure 
need  net  be  a  factor.     And  tha  ce*t  of  the  PSX  aystaa  could  be 
reeevered  since  Western  could  spread  said  coat  over  other  equipeient 
in  the  CPPL,  priaarily  the  baaic  telephone  aat.      (Flak  Exhibit  No. 
31A,  Hilaen  Additional  Teatlvoey  at  SI) . 
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Ttaa  raeerd  danoDScraCea  that  Soutbwastaxn  Ball  is  •ngagin? 
la  pradatory  pricing  of  Dlnanaion  PSX  for  tha  purpoaa  of  cliitiaaeing 
eeapaCitlon.      To  undarstand  hsw  thla  la  accomplishad.    on*  naad*   to 
raalli*  that  Ball  anjoya   ■  aenopoly  position   in   r«sidenc:.aa   tala- 
pbona  sarvic*.     Hasslva  erosa-product  subaldiiation  can  eecnr 
batwaan  tha  two  bacausa  tha  CPPl  contains  both  eaap«tttlv«   inx) 
and  monopoly   ttalaphonal    aarvioas.      Oinansion  nx  pcieaa  can  ba 
kapt  artificially  low,   vhila  basic  talaphana  sat  prlcaa  kapt 
artllicially  high  without  Soutbwastam  Ball  rmininq  tha  slightast 
risk  of  losing  tha  rasidantial  talaphona  aarkat  to  a  coopetitor. 
JtdditionBlly ,  ATCT  and  Ball  Labs  raaaareh  and  davalepaant  ralatad 
to  DiaMBsion  PBX  can  ba  chargad  to  tha  oparating  cetBpany  through  iu 
licansa  eonCTact  fa«  and  tha  cost  spraad  ovar  all  prodncts  and 
MTvicaa  and  ultlaataly  charged  te  the  rasidanclal  talaphona  osar. 

Much  of  tha  taatiaony  prasantad  bafera   tha  Coaniaaion 
attests   to  aupport  or  discredit  the  Bell  systen'a  ]ustifie«tiena 
for  placing  Olfflanaion  PBX  in  tha  CPPL.     t^on  ravlewing  tha  relevant 
teatimny,   we  find  persuasive   Canplalnanta  ■    contention  that   there    is 
no  sound  basis    for  assigning  DUBension   PBZ  to  the  CPPL.       iriak 
Exhibit  Mo.   21A,   HilsOQ  Additional  Testimony  at  44] . 

Hestam  Electric'a  justification   for  grotqiing  Diaanaion  PBX 
with  basic  telephone   sets   unravels   upon   cleaa  axanlnatiaa.      Ttaa 
Ball  ayates  and  particularly  Hestam  Electric  broadly  elaln  that 
Oia«nsian  PBX  ia  nere  'honogeneoua *  with  basic  telaphene  sets 
<CPPL)    than  sophisticated  central  office  switching  aQulpnant  in   tha 
Dial  Llna.     However,   until  19T4  Hasten  Zlaetric  aasigned  PBX  te 
its  Dial  product  llna.     But  aa  of  January  1,   1974,  PBX  was   changed 
te  tha  CPPL  and  grouped  with  basic  telephonea  and  manual  key  equip- 
ment.     Kr.    BandriclcBon  of  Nestem  Electric  taetified  that  histori- 
cally,  PBX  raaattlad  central  office  switching  as  regarda  technology. 
manuf securing  costs   and  expanses,   but   that  that  similarity  was 
disappearing.      (S.w.   Exhibit  Ho.    11,   Hendriekaen  RAuttal  at  4). 
Mr.   Hendriekaen  further  stated  that  due  to  tha  converging  of  eaeh- 
nology  within  tha   CPPL  and   the   inter changeability  of   tonctlons, 
PBX  was  moved  into  the  CPPL   lid.    at  7] .     However,   Mr.   Thornton 
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testified  tb«t  thar*  is  no  iiAilxrity  aa  to   tunctioD  batw*«ii 
th*  baaie  tBlapheaa  and  PBX   (Traiucript  at  I21S)    and  furthar 
atatad  that  unique  tachnological  eharaetariatlca  ara  not  «van 
erltarla  for  Incluaioa  in  tba  CPFL.      (Transcript  at  1210) .      Addi- 
tionally,   Mr.   Tbemton   taatlfiad  that  th*  aiza  and  prica  of  tha 
product  bava  no  baarinq  on  ita  allocation  to  a  product  lina. 
(S.M.   Exhibit  Ha.   12,   Thomten  Rebuttal  at  15-161.      Indaad,  ttt. 
Leonardi  taatlflad  in  Haw  loKk  that  tha  only  aimilarity  batvaan 
tha   PBX  and  tha   atation    acta    la    that  both  «r«  physically   locatad 
en  the  customers'   premiaea.      (Transcript  at  1214-1215).     Apparently, 
Che  enly  agreanant  between  Hr.   Thornton  and  Mc.   Bendziclcaon  reqsrd- 
iB9  FBX  plaeeawnt  in  the  CPPL  is  that  such  placeaent  would   facili- 
tate adBlRietretion  froai  an  sccountin?  standpoint,   naJce  it  aaaiar 
to  file  reports  and  ceopile  statiatics.      (S.H.   Exhibit  Ho.    11, 
Bendrickson  tobutt*!  at  6)    lE.H.   Exhibit  Ho.   12,   Thornton  Rebuttal 
at  211 .     He  are  not  eonvincad  that  aaainq  tha  paper  work  raquireaents 
of  the  Bell  aysten  is   a  significant  juatifieetion  for  allocation 
of  FBI  to  tha  CPPL. 

Hestem  Electzie'a    further   reliance  upon   'bomoganeity' 
factors  such  as  the  phyaical   location  of  the  equlpsMnt  and  esthetic 
praferencea  such  as  use  of  audible  tenaa  and  other  'design  criteria* 
[S.H.   Exhibit  No.  '8,  Themton  Original  Teatiaony  at  31-321    aiiqily 
dees  net  airport   the  grouping  of  Dimension  PBX  in   tha  CPPL  whan 
ether  factera  such  aa   technological  henogenelty,   sales  coats  and 
Ennction  are  considered.     Mr.   Thornton  at  one  point  ststed  that 
SAlaa  ToluBM  has  no  significance  in  product  lina  placetaant.      (S.H. 
EidUiit  tte.   12,   Thornton  Rebuttal  at   IB).      Yet  when  Hesters  Electric 
reviews  product  linaa  for  poaslbla  revision  he  earlier  stated  that 
change  in  sales   voIibm   la   a   factor  to   consider.       (S.H.    Exhibit  Mo. 
S,    Thornton  Original  TastlBcny,    at   25-2ei .      The   importance  of   aales 
velme  within  a  product  line  ia  evident  because  it  is  on  the  basis 
of  aales  paecantages  within  the  CPPL  that  costs  are  allecatad. 
(Traaacrlpt  at   11941.      It  was  Hr.   Thornton's  testimony  that  in   the 
event  99%  of  sll  sales  within  tha  C7FL  were  aales  of  basic  talephonea 
that  baaie  telephones  would  ha  alloeetad  99%  of  all  product  lina 
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davalopm*nt  ceati.      (Trutacript  119S] .     ClakTly.   tccbnologlckl 
homo9*n«lty  and  ■imilar   coat   eharactariatica   ara  erlclcal    Co 
propar  plaeanant  in  a  product  Una.     Tha  purpoaa  of  tha  plaeasant 
la  to  apraad  coses  pro  rata  anong  tftota  preduets. 

It  la  difficult  to  obtain  a  conciaa   acatamant  of  tha 
baaia   far  tb«  Ball  ayatan'a  claim  of   'heawganaity*  of  produces 
within  tha  CPPL.     Tha  taaci«eny  offarad  by  Ball  doas  not  addraas 
tha  kay  factors  of  taehnology  and  function  and  ii  oftan  contEadic- 
tery.   avasiva  or  posatbly  intantionaUy  aaslaadinQ.     Thus,   tba 
transtar  of  PBX  in   1974    fron  tha  high  tachnology  cancxal  of f ica 
•quipnaat  to  tha  singla  lina  nen-ksy  talaphona  group,   can  only  be 
vlaw«9  as  a  willful  attaopt  to  Barkac  tha  PBX  at  a  raducad  pxiea, 
with   raaidantial   talaphona    usars   piching  yip   tha   eosu  Of   that 
raduction. 

If  Boca  than  tha  Ball  systav'a  narkat  objaetlvas  ar*  to  ba 
eonsidarad,   ainilarity  of  taAneloglcal  and  cost  eon  a  ida  rations   ara 
tba   logical   erltaria   to  datanina  tha  product  lina  to  which    tba 
DiMnaion   PBX  should  ba   aasignad.       [Fiak  Exhibit  Ho.    21A,    Hilaon 
Additional  TastijBony  at  4*)    (Naw  Tork  Public  Utility  Cowaiiasijn 
Opinion  Ho.    77-13,   Ssptaobar  30,    1977,   at  18).     Taking  into  account 
tatfmology,    coat  of  davalo;nant,    axpartiaa  naadad  for  daalgn. 
training,   difficulty  of  rapair  and  othar  such  eonaidacationa ,    t.'ia 
racord  is  convincing  that  Oipanaion  PSX  rasaablas  and  is  nora  ha«o- 
ganaoua  with  tha  cantral  offlca  awitehing  aquipaant  centalnad  in  tba 
Dial  Lina  than  basic  telaphona  aata  containad  in  tha  CPPL.      <Tran- 
acript  at  1210-1230)    (Plsk  Exhibit  No.    21A,  Wllaon  Additional 
TastiBOny  at  44). 

Ita  rasultlng  anticoapatitlva  affact  of  croaa-prodact 
anbaidiaation  witbin  tha  Cuatenar  Pramiaa  Product  Line  has  previously 
been  axplalaad.     Tha  assignnant  of  tba   Oinenslon  PBX  to  the   CPPL   ia 
illogical   for  any  raason  othar  than  to  turt.'iar  anticompetitive 
objactlvee.      Tha   ultimata   eencluelon  must   be    to  prohibit   applying 
to  Diaanaion  PBX  tha  aaoe  coat  factor  applied  to  basic  talephonea. 
B.      Southveaterr.  Bell  Telephone's  two-tier  rates 
are  potentially  non-eo^anaatory  and  permit 
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lndue«*ant  of  »ulti-y«ar  !•■■•■  wAieli  «r« 

dBiignad  to  iliminae*  axlatlBQ  eenpttCitars. 

Tha  SB*  of  •  long-tazn  laaalng  acbama  by  a  Bonopollat  to 

fnzttiar  Mticonpatitiva  conduct  in  natraint  of  trad*  hat  b««n 

cendamiMd.      In  Oaltad  Stata«  v.   Onitad  Shoa  Maehinarv  Corp. .   110 

r.Snpp.    295    (0.    Maaa.    19S3).    affd,    347   U.S.    S21    (1954).      In 

diacaaaia;  a  long-tan  laaalng  praetica  anployad  fay  Onitad  SRoa, 

a  eea^any  anjeying  •  »onopollst  poaition,   Judga  Wytanahi  daacribad 

tb*  inhazant  dangarai 

Yat,    tliay    [tba  laaalag  praetlcaa)    ara 
not  pcacticci  vnich    con   b«   proparly 
daacribcd   &a    efaa  Inevica&le   conaaquaacas 
of  aJiili-ty     naciusl    forcas     oc   law. 
Tbay   represent   aonethin?  more   than  Cha 
oaa  of  Acea^iatble  rcaources      tha  proeaaa 
of   invention   a.ad   innovaeion,    snd  tha 
•mployBent  of   t.'wae    tachniquas    of  anpley- 
■aae      financing,    production,    tni  dlacribu- 
tloa  wbich   t  competitiv*   aociety  muac  foatar. 
Tliay   aca  nsontracti,    arraniiainents ,    and  poli- 
eiaa  which      inataad  of  ancoucaging   compatlclon 
baaad  on  pura  marlt,    further  tha  dorunanca 
of  a   particular    ficn.      In    thi»   lenae,    Uiay 
MS*   unnatxiral  harrier*;    they   unnaceaaarily 
axcluda  -Che  actual  and   potential   competition; 
they   restrict   a    free  &Ar)cet.      While   the   law 
allows  nany  antarprlaas  to  uaa  aueta  practieaa, 
tha  Sherman  Act  la  now  constrtMd  by  aupvrior 
eeurta  to  lotbld  tha  coatinuanca  of  affaetlva 
market  control  baaad  in  part  upon   auch 
practieaa.     Ibid. ,  344-4S. 

Southwaatan  Ball  offers  a  potential  cuatenar  two  payment 
optiona:       (1)    etraight  aonthly  rates    and,    12)    two-tlac  ratea  which 
eeaalst  of  a  non-recurzlng   charge  of   limited  duretion,    related  to 
the  capital  coat  of  Diaenaloa>   and  a  pemanent  aenthly  variable 
eoapenent  related  to  non-c^ltal  eeata  asaeelated  with  the  PBX. 
(Souttawaatan  Ball  Exhibit  Ko.    9,   Loehman  Original  Testlanny  at  6). 
(riak  Exhibit  Mo.    13,  Nilaeo  Original  Taitlnony  at  54). 

Ha  are  syapathetle  to  the  Complainants'   asaarttens  that 
tha  option  ia  llluaory  because  ATCT  and  Ball  designed  rataa   and 
other  InduceBanta  which  would  force  soat  Dimension  cuatoners  Into 
contracts  of  five  yeara  or  longer.      Relying  on  Exhibits  J.H.-17, 
J.H.-IS,  and  J.t(.-I9,  De.  Wilson  testified  that  a  DlMnslon  customer 
will  pay  leas  per  nonth  under  a  two-tier  laaaa  of  aubstantlal 
ducatlen  than  he  would  pay  under  a  conventional  monthly  leaae   for 
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tlM  ■»•  parlod  of  tiM.      (Fiak  Exhibit  No.   13,  Hilsoti  Original 

TssUaony  at   10-711.      FurthaiBor*,    Dr.    WllBon   itatttd  that  Soutb- 

wastcm  Ball'i  own  racords  Indleata  that  tba  indueamant   to  long 

laasa  parioda  waa  by  daalgn  and  tet  tba  spacific  purpoaa  of 

furthazlnf  its  Monopoly  mafkat  share  in  Taxaa. 

.    .    .   tb*  Coapany  waa  Inatructad  by 
&T(T,   Iti  parant,    in  varioua   rate  and 
tariff  guidellna  lattara,    [a.q.  ,   C.L. 
7S-01-030)  .    {Piak  Exbiblt  Ho7l«,   Tab. 
16)    to   daaign  oontfaly  zataa  vhich  work 
aa   a  pricing  stiDulant  to    forca  moat 
Dlsiansion   cuatCMara    into   coneracea   of 
fiva  yaars  duration  or  more      tharaby 
locking    in   tba   cuatcner   to  Southweatarn 
Bali   and   locking  out    conpacition.    (Fiak 
Exhibit  HO     !1A,  Mllaen  luldj.eional 
Taatineoy  at  19-30) . 

Anothar  indueamant   for  a  euatoaar  to  ebooaa  tha  two-tiar 

rata  atructura  ia  tha  guarantaa  at  ii^unity   fron  aubaaquant  pricing 

ehangaa.      Any   £utura   rata  ehanga   ragarding  PB3C  aquipnant  would  net 

laeiuda  a  cbanga  foe  Tiar  *A*,   tha  nen-ncucring  capital  charga. 

Dr.   Hilaoa  axplalaad  tha  intant  and  raaolt  of  thia  IndueaBMnci 

What  Southwaatazs  Bell  haa   propOaad  in 
tbia  ragard  ia   ■  discrialnatory  pri-cing 
atructure  *v«ilabl«   only    toe   cartain 
competitive   produces ,    and   availabla 
only   to  aalecteti  cuatomara  located  in 
mackat   segmenci    of   its   business   vhich 
are  vulnerable  to   competition.     The 
attempt    to   recover    capital    invaatmant   tn 
a  PBX  product  via   a   two-tiar  pricing 
BMChanism  incorporating  a    fixed   term  pay- 
Bwnt ,    whila  denying   this   pricing   approach 
(or  the    recovery   of   capital   invaataent  in 
otbar  teiminal   equipsMnt    (such  as    the 
basic   single-Line  telephone   sac]    ia   dla- 
criminatory.      Thus      for  example,    if  arabaddad 
debt  costs   continue   to  incraaaa  ovar  tlva, 
vlntsged  Dimension   PBX  subscribers  will    be 
laauna   from  parallel  rate  increases      and 
ganaral    talephona   subscribers  will   be    forced 
to  baar  the  entire   burden.       (Fiak  Exhibit 
Mo.    13,    Wilson  Original  TastiwJny  at   56). 
tbptaaaia  addad) 

Tha  aalas  itratagy  for  tba  nazkating  of  a  Diaanaion  FIX 

la  now  obvioua.     Tha  conauMr  aeas  a  Mthed,   the  long-tan  laaaa, 
by  which  ha  can  protect  hijtaalf  (rea  future  rate  hikaa.     Southwaatam 
Ball  can  afford  to  ignore  tha  fact  that  Tier  *A*   eoata  are  actually 
not    fixed.       (Interest    rates   on  debt   return  on  equity  or  ineoMa    tax 
rates   could   change    for   the  worae,    compelling  Bell   to  reflect    these 
changed  conditiona  in  future  retaa. ..  fjoj acted  aalas  could  fall 


Digitized  by 


Google 


•hert  of  axpAetAUeas  raaultia?  in  th*  n*ad  to  cta»rg«  hlfbar 
n&lt  prins.l      ic  !•  scraascd  to  tha  custanar  chat  rata*   tar  old 
Oiaanaieci  costenara  will  not  chan?a.      Thia  will  iAdaad  ba  ■  acron? 
•esaoBie  iJtdacaaaat  Co  alfn  a  laaaa  for  th*  longaac  clma  poaaibla. 

Bov  can  Sontbwascarn  Ball  adopt  auch  ■  cavaliar  attitude 
tBwarda  cba  r*al  poaalbility  tbac  tha  two-tiar  appxeach  vill  pcova 
to  ba  aonce^aaaatory?  Or.  Nilaen  providad  an  axplanacion  that  ««« 
•eeapt  aa  accurata.     Should  any  e£  tha  ravanua  ahortfalla  daacribad 
abova  occur,    *tha  diffaranea  vUl  ba  bema  by  fanaral  racapayara  who 
■ra  not  tha  bcnafieiariaa  of  01san*lan  PBX  pricing  pollciaa.* 
(risk  Exhibit  Ho.   21A,  Ullaon  Additional  Taatisony-  at  76] . 

Tha  anawar  to  ttaa  naxt  quaation  praakntad  la  Tlrcually 

aalf-avid«Bt.      If  Senthvaatam  Ball  could  foraaaa  tha  ahorteoBinQa 

pr«a«atad.  why  waa  thia  Barkatlaq  aathod  chosan?  Civan  SouChwaatam 

Ball'a   failora   to  provida   a  aoxa  parauaaiva  anawar,    wa   ara   compallad 

te  accapt  Ox.  Hilson'a  raplyi 

.    .    .   tha  approach  pazmlta   tha  Ball 
ayataa  to  suppraaa  conpacieion  at  no 
coat  to  icaalf  ai   long  aa  it  naincaina 
tha  ability   to   cro*«-aub«ldii«   unrenun- 
arative    conpecitiva   offcrinqa    through 
axcKigivc    cftaroaa    for  monopoly   •■rvicas. 
.   IIA,   Hilaon  Additional 

Coapatitora  do  not  hava  tha  ability  to  crosa-aobaidiia. 
Tba  prlcaa  advaaead  by  compatitora   la  tbla  narkac  muat  ba  cost 
rvlatad.      Soutbwaatam  Ball'a  coapatitori  cannot  chooaa  to  bahava 
as  an  aapirlag  ■ooopoliac  and  obtain  monepcly  powar  by  aalaccing 
B*£icatin9  taehnlqoaa  which  foeua  en  markac  ahara  objactivaa.     Thus, 
it  ia  only  bacauaa  of  ita  aonopoly  poaitloo  eevq^lad  with  tha 
ceaparativa  pricing  afforts  of  tha  intaqratad  Ball  ayatan  conpaniaa 
that   Southwaatarn  Ball    can  otfar   tha   long-tara  tvo-tiar  contract 
■a  aa  additional  offahoot  of  ita  ancicompetitiva  pricing  achana.  . 
Aa  iBplanentad,   tha  Cwo-tiar  syaca*  will  raault  in  foeacloaing 
ee^atltlon  by  dlainiahing   for  long  pariedi  o'  tiaa   tha  pool  of 
petantial  eusteoara. 

V .       C0MQ.CSIOW 

Oox  rola  aa  Intarvanor  lor  tha  Stata  of  Taxai   hai  pamittad 
na  to  highlight  tba  baaic  ancico^rattciva  praccieaa  which   ara  an 
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The  record  danonacratai  zhMt  SouthtMattm  B«ll  !•  taqa^iaq 
in  pradatory  pricing  of  Oliaanaion  PBX  for  tb«  purpoaa  of  aliBiaBCing 
eeapaCition.      To  undarstand  how  this   1*   ae coup 11 shad ,    ona  naada   Co 
raAlii*  Chat  Ball  anjoys    a  aonopoly  poaieion   in  reiLdencisl  tal«- 
pMna   sarvica.      Hasaiva   croai-producc   ■utaaidlzacion  can  occur 
bvcwaan  tha  two  baeauaa  tha  CPFL  cont»in«  both  eeavatitiva   (PBJt) 
and  Benepoly    (talcphcne)   aarvicaa.      DlnaRiion  PBX  pcleas  can  ba 
kapt  artificially  low,  wbila  baalc  Calaphona  aat  pricaa  kapt 
artificially  hi-qb  wicJwut  Southwcatam  Ball  runniag  tHa  allghtsat 
riak  of  loBljtg  tha  raaldential  talaphena  sarlcec  to  a  conpatitor. 
additional ly ,  AT4T  and  Ball  Laba  raaaareb  and  davalopsant  ralackd 
to  OiAwisien  PBX  e»a  ba  ehar^ad  to  tha  oparacing  eoBpasy  through  Its 
lieansa  contract  fa*  and  tha  coat  spraad  ovar  all  prodnet*  and 
■•rvlcaa  and  ulclaaCaly  charged  to  tha  raaidancial  Calaphona  ua«r. 

Much  of  tha  CcatiaMny  praaantad  bafor*  tha  Coaniaaien 
attanpCB  to  aupporc  or  diaeradlC  cha  Ball  ayataM's  Juaclfleationa 
for  pUcing  Olnanaion  PBX  in  Cha  CPPL.      Open  raviawing  tha  raUvant 
taatiaony,  w«  find  parsuaaiva  Conplainants ■   eencancisn  that  thara   ia 
ne  aowid  basis  for  assigning  Dlaanaioa  PBX  te  ch*  OPL.      [risk 
Exhibit  HO.   IIA,  Nilson  Udltional  TasClaony  at  441 . 

Maatam  Elaeecic's  justification  for  grouping  Olaansion  PBX 
with  basic  talaphena  aacs  unrsvals  upon  close  axamiaacien.     Tha 
Ball  ayacaa  and  particularly  Uaatam  Elaecric  broadly  dala  that 
Biaanslon  PBX  is  nor*  'hoooganaous*  with  baaic  talaphona  acts 
(CPPL]    than  aophlatieaOd  cantraJ.  office  awltehlng  aquipBant  in  cha 
Dial  Line.     However,   undl  1974  Haacan  Elsctrlc  aasignad  PVX  to 
its  Dial  product  line.      But  bb  of  January  1,   19T4,   PBX  was  changed 
to  tha  CPPL  and  grouped  with  bssie  telephones  and  asnnsl  key  equip- 
■ent.     Mr.   Handrickaon  of  Western  Electric  Cestlflad  chst  hiacori- 
eally,   PBX  reseablad  central  office  switching  as  regarda  technology, 
BBnufactuxlog  costs   and  azpansea,    but   that  Chst   slailsrity  wss 
diaappaarin?.      (S.U.    Exhibit  No.    U,    Randrlcksan   Rebuttal  at   4). 
Kr.   Bendrlcksen   further  stated  that  dua  to  the  converging  of  tech- 
nology within  ch*  CPPL  and  tha  intarchangeabillty  of  functions. 
PIX  was  anved  Into  tha  CPPL   lid.   at  7).     However.   Mr.   Tltarnton 
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ustificd  that  tb«i*  is  no  siallarlty  as  to  function  b«twa«n 
the  basic  tclaphon*  and  PBX   tTranacript  at  1215)    and  £tir«har 
statad  that  unique  tachnoloqical  charaetarlatlca   ara  not  avan 
crltasia  lor  incluaion  in  tha  CPPL.      (Tranaeript  at  1210) .     Addi- 
tionally, Mr.   Thornton  taatifiad  that  tha  aiza  and  peiee  of  the 
product  have  no  bearing  on   ita  allocation  to  a  product  line. 
(S.H.   Exhibit  No.   12,  ThORitoa  RabuttaJ.  at  lS-161.      Indeed,   Mr. 
Laonardl  taatifiad  in  Maw  York  that  tha  only  similarity  between 
the  PBX  and  the  station  aat*  la   that  both  are  physically  iecatad 
on  the  eustovezs'   preaisea.      (Tranacrlpt  at  1214-1215).     Apparently, 
the  only  agreament  batwaan  Hr.   Tbemtsn  and  Hr.   Hendxickaon  regard* 
Ing  rax  placcMnt  in  tha  CPFL  is  that  such  placaneat  would  facili- 
tate adminiatratlon  frcn  an  aceountinq  atandpoint,  make  it  easier 
to  file  reports  and  coorpila  statistics.      IS.H.   Exhibit  Mo.   11, 
Bwidrickaon  Rebuttal  at  6)    (S.H.   Exhibit  Ho.    12.   Thornton  Rebuttal 
at  21) .     Ha  are  not   convinced  that  aaains  the  paper  work  requiraaencs 
of  tha  lall  systea  1*   a  significant  juatification  for  allocation 
of  PBX  to  the  CPPL. 

Heatem  Electxic'a  further  reliance  upon   'homogeneity' 
factors  such  as  th*  ptiyaical  location  of  the  aqiiiFment  and  eachatic 
pcaferencea   such  aa   use  of  audible   tones   and  other    'design   criteria* 
(S.H.   Exhibit  Ho.   I,   Thotntoo  Original  Tastinony  at  31-33)    aimply 
does  not  support  the  grouping  of  Dimension  PSX  in  the  CPPL  when 
other  factors  such  as   technological  honogeneity,   sales  costs   and 
function  ara  eenaidered.      Hx.   Thornton  at  one  point  stated  that 
sales  Toliae  has  ao  significance  in  product  line  plaeanent.      (S.H. 
Exhibit  tto.    12,   Thornton   Rebuttal  at  IS).     Yet  when  Hestem  Electric 
renews  product  linaa  for  possible  revision  he  esrllee  stated  that 
change  in  sales  voluaw  la  •  factor  to  eonaidar.      (S.H.   Exhibit  Ho. 
B,    Thornton  Original  Taatiaony,    at   35-2S) .      The   utportanee  of   sales 
voliBa  within  a  product  line  ia  evident  because  it  is  on  the  basis 
ot  sales  percentages  within  the  CPPL  that  costs  are  allocated. 
(Traaacript  at  1194).      It  waa  Hr.   Thornton's  teatimeny  that  in  the 
event  99%  of  all  aales  within  tha  CPPL  were   sales  of  basic  telephones 
that  basic  telephones  would  be  allocated  99«  of  all  product  line 
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r  THB  Pacific/ Amah 

Mr.  Chairman,  on  behalf  of  the  Pacific/Asian  Coalition  (PAC),  a  national  organi- 
zation of  Americans  of  Asian  and  Pacific  Islander  descent,  I  am  Bubmitting  the 
following  statement  on  S.  611  and  S.  622,  two  bills  which  would  amend  the  Commu- 
nications Act  of  1934. 

PAC  is  inUrested  in  the  two  bills  as  they  would  have  a  substantial  impfKrt  on 
television  and  radio  broadcasting  in  the  U.S.  The  lack  of  responaivenesa  of  television 
and  radio  to  the  needs  and  the  interests  of  Americans  of  Asian  and  Pacific  Islander 
descent  has  been  of  great  concern  to  our  communities.  Television  and  radio  are  nrt 
only  major  sources  of  information  and  entertainment,  but  are  alao  influential  in 
shaping  people's  attitudes,  values,  and  beliefs.  In  sum,  they  significantly  affect  bow 
Americans  perceive  the  "world" — including  how  they  perceive  Asian  and  Pacific 
Islander  Americans. 

Television  and  radio,  as  have  other  forms  of  mass  media,  have  greatly  contributed 
to  prejudice  and  discrimination  against  Americans  of  Asian  and  Pacific  Islander 
descent.  In  television  comedies,  Asian  Americans  commonly  are  the  butt  of  rr~'' 


i  (e.g.,  "rots  of  ruck  '1  and  present  distorted 

,    ,  s  of  Asians.  Negative  stereotyping  of  Japa- 

i  Americans   (i.e..  as   inscrutable,   treacherous,  and  loyal   to  Japan)   played  a 


significant  role  in  the  evacuation  and  internment  of  over  110,000  Japanese  Ameri- 
cans in  concentration  camps  during  World  War  II,  Balanced  portrayals  of  Asian/ 
Pacific  Americans  in  television  and  radio  programmine  are  virtually  non-existent. 

PAC  also  is  concerned  that  Asian/Pacific  Americans  nave  generally  lacked  access 
to  the  broadcast  media  so  that  rarely  is  news  about  problems  and  concerns  within 
our  communities  communicated.  Not  unlike  other  racial  minorities.  Asian/Pacific 
Americans  do  not  own  broadcast  stations,  and  Asian/Pacific  Americans  generally 
are  not  found  in  policv-making  positions  in  broadcasting.  A  recent  study  of  40 
television  stations,  conducted  by  the  U.S.  Commission  on  Civil  Rights,  found  that 
Asian/Pacific  Americans  were  underrepresented  in  the  job  category  of  "officials  and 
managers."  Only  1.6  percent  of  managers  and  officials  in  the  stations  surveyed  were 
of  Asian  or  Pacific  Islander  descent.  The  absence  of  Asian/Pacific  Americans  in 
policy-making  positions  reflects  underemployment  of  Asian/Pacific  Americans  in 
broadcasting  in  general. 

Believing  that  broadcast  stations  are  licensed  to  use  the  public's  airwaves— a 
limited  public  resource— to  serve  the  public  interest.  PAC  strongly  opposeB  provi- 
sions in  S.  611  end  S.  622  which  would  "deregulate"  broadcasting  in  a  manner 
which  would  reduce  present  safeguards  aimed  at  ensuring  that  broadcasters  meet 
their  obligations  to  serve  the  interests  and  needs  of  all  segments  of  the  population— 
including  racial  minorities.  Although  the  Federal  Communications  Commission's 
regulation  of  broadcasting  is  far  from  perfect,  we  feel  the  solution  should  call  for 
improved  regulation,  not  no  regulation. 

At  present,  the  licensing  process  is  a  key  tool  used  bv  consumers  and  community 
groups  to  keep  broadcasters  accountable.  S.  611  and  S.  622  would  weaken  the 
effectiveness  of  licensing  procedures  in  assuring  that  broadcast  stations  serve  the 

Eublic  interest.  S.  611  would  amend  the  Communications  Act  to  provide  for  five  year 
cense  terms  for  television  stations  instead  of  the  present  three  year  terms.  Under 
S.  611,  radio  stations  would  be  granted  an  indefinite  license  term  subject  to  an 
annual  random  audit  by  the  FXX;  of  five  percent  of  all  licensed  radio  stations.  S.  6^ 
would  amend  the  Act  to  provide  for  three  year  license  terms  for  television  stations 
in  the  25  biggest  markets,  four  year  terms  in  the  next  75  biggest  markets,  and  five 
year  terms  in  smaller  markets.  Radio  would  be  substantially  deregulated  with 
indefinite  license  terms  being  granted  to  radio  stations.  Moreover,  the  FCC  would  be 
prohibited  from  requiring  radio  stations  to  orovide  news  or  public  affairs  program- 
ming; to  ascertain  the  needs,  problems,  ana  interests  of  its  service  area;  to  afford 
reasonable  opporiunity  for  the  discussion  of  conflicting  views  on  issues  of  public 
importance  except  for  personal  attacks;  or  to  refuse  advertising  of  any  product  or 
service  that  is  legally  available. 

PAC  questions  the  desirability  of  such  proposals  which  would  extend  the  license 
terms  for  broadcast  stations.  Based  upon  the  experiences  of  Asian  Americans  For 
Fair  Media  lAAFM)  and  Chinese  for  AOirmative  Action  (CAA)— two  Asian  Ameri- 
can media  activist  groups,  the  threat  of  license  challenges  at  license  renewal  time  is 
the  most  powerful  weapon  citizen  groups  have  for  pressuring  stations  to  improve 
their  service  and  to  remedy  questionable  practices.  It  is  our  concern  that  less 
frequent  license  proceedings  will  result  in  reduced  accountability  of  broadcast  sta- 
tions to  addressing  the  service  needs  of  minorities.  It  is  common  knowledge  that 
broadcast  stations  are  more  sensitive  to  minority  concerns  during  the  year  their 
licenses  are  up  for  renewal.  A  1975  survey  of  the  employment  of  Asian  Americans 
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by  Lob  Angeles  area  television  stations,  conducted  by  Asian  Americans  For  Fair 
Medio,  illustrates  this  point.  The  survey  found  that  the  number  of  Asian  Americans 
emjrioyed  by  television  stations  increased  to  a  peak  of  48  persons  in  1974— a  year 
when  area  television  stations'  licenses  were  up  to  renewal — but  decreased  to  35 
Asian  Americans  employed  the  following  year  after  licenses  were  renewed.  In  1974, 
two  Asian  Americans  were  employed  in  the  job  category  of  "oflicials,"  but  none 
were  in  that  category  in  1975. 

PAC  is  especially  concerned  about  provisions  in  S.  622  which  would  significantly 
deie^Tulate  radio  to  the  extent  that  radio  stations  would  no  longer  be  required  to 
provide  news  or  public  affaire  programming  or  to  ascertain  community  needs.  In 
large  metropolitan  areas,  radio  stations  play  a  significant  role  in  serving  the  infor- 
mational needs  of  smaller  communities  and  groups  in  the  area  whose  special  needs 
cannot  be  met  by  a  handful  of  television  stations.  For  instance,  radio  stations  with 
relatively  small  service  areas  are  able  to  effectively  cover  community,  or  neighbor- 
hood, issues  which  a  major  television  station  would  consider  not  newsworthy  for  its 
much  wider  audience,  PAC  also  fears  that  the  elimination  of  community  ascertain- 
ment requirements  would  lead  to  the  gradual  disappearance  of  programming  of 
interest  to  minorities.  No  longer  would  radio  stations  have  to  even  attempt  to 
Bsaess,  let  alone  address,  the  needs  of  subetantia!  minority  populations  within  their 

It  is  PAC's  position  that  any  new  communications  legislation  should  be  designed 
to  encourage  the  diversity  of  ownership  and  competition  in  broadcasting.  PAC  is 
seriously  concerned  that  S.  611  and  S.  622  would  hinder  efforts  to  increase  the 
number  of  minority-controlled  broadcast  stations  which  are  vital  to  any  attempt  to 
make  the  broadcast  media  more  responsive  to  the  needs  and  interests  of  minor- 
ities— including  Asian/Pacific  Americans,  Both  bills  would  make  it  much  more 
difHcult  for  prospective  minority  station  owners  to  obtain  licenses  by  making  the 
licensing  process  less  competitive. 

S.  622  would  virtually  give  away  radio  broadcast  channels  to  licensees  by  provid- 
ing indeflnite  license  terms  and  removinK  most  of  radio  stations'  current  responsi- 
bilities to  serve  the  public  interest.  Such  deregulation  of  radio  would  have  the  effect 
of  substantially  increasing  the  market  value  of  radio  stations  and,  because  of  the 
higher  costs,  making  them  more  difficult  for  minorities  to  purchase.  S.  611  which 
would  provide  radio  stations  with  indefinite  license  terms,  subject  to  periodic  audits, 
also  would  reduce  opportunities  for  minority  ownership  of  radio  stations — though  to 
a  lesser  extent  than  S.  622. 

In  terms  of  television  licensing,  both  bills  would  reduce  competition  for  television 
licenses  by  easing  license  renewal  procedures  for  licensees  seeking  renewals.  Under 
S.  622,  the  FCC  would  be  required  to  renew  the  license  of  any  television  station 
licensee  upon  making  a  finding  that  the  "licensee,  during  the  preceding  term  of  its 
license,  substantially  met  the  problems,  needs,  and  interests  of  the  residents  of  its 
service  area  in  its  program  service,"  and  "the  operation  of  the  station  has  not  been 
characterized  by  serious  deficiencies." 

Thus,  upon  making  such  a  fmding,  any  competitive  application — even  a  superior 
one — must  be  dismissed.  In  practice,  given  FCC  s  history  of  protecting  weak  renewal 
applicants  from  competition  by  finding  their  past  records  to  be  "superior,"  such  a 
provision  would  virtually  remove  the  possibility  of  an  existing  licensee — even  one 
with  a  substandard  record — losing  its  license  to  a  superior  rival  applicant. 

S.  611  would  amend  the  Communications  Act  by  directing  the  FCC  to  not  consider 
multiple  media  ownership  or  the  degree  of  participation  of  ownership  in  station 
management  in  license  renewal  proceedings.  This  provision  would  remove  any 
preference  that  might  be  granted  to  local  applicants  against  large  media  conglomer- 
ates with  multiple  station  holdings.  Thus,  it  would  discourage  diversity  of  owner- 
ship. The  bill  also  would  enable  the  FCC  to  adopt  different  policies  and  standards 
for  comparative  hearings  on  applications  for  license  renewal  than  in  comparative 
hearings  for  unlicensed  channels.  This  would  enable  the  FCC  set  policies  and 
criteria  which  would  provide  an  advantage  to  incumbent  licensees  over  competitive 
applicants. 

In  closing.  Mr.  Chairman,  The  Pacific-Asian  Coalition  (PAC)  thanks  you  for  the 
opportunity  to  submit  our  views  on  S.  61 1  and  S.  622. 


Mr.  Chairman,  subcommittee  members:  I  appreciate  this  opportunity  to  share  my 
concerns  about  S.  611  and  S.  622  with  you  in  writing,  since  my  request  to  address 
you  in  person  was  denied. 
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The  General  Conference  Mennonite  Church  is  a  denomination  of  40,000  U.S. 
members,  many  of  whom  are  grain  and  livestock  producers  of  rural  America.  As  a 
denomination,  we  have  a  tradition  of  service  that  has  called  us  to  reach  out  to  those 
who  have  experienced  disaster,  poverty,  hunger  and  discrimination,  both  here  and 
abroad.  General  Conference  members  have  a  stake  in  the  formation  of  domestic  and 
international  communications  policy.  Our  members  are  consumers  of  telecommuni- 
cation. They  are  concerned  about  the  values  presented  through  entertainment 
broadcasting  and  cablecasting.  They  are  concerned  about  the  opportunities  all  peo- 
ples have  U)  be  heard  and  served  through  the  communications  media.  They  aie 
concerned  that  human  needs  will  be  n^lected  in  attempts  to  exploit  what  is  moat 
profitable. 
5.  SS£  (Goldwaterf 

1  understand  the  need  for  some  revisions  of  the  present  i^isfation.  New  technol- 
ogies are  developing  and  new  laws  are  needed  in  response.  However,  ignoring  all 
that  has  been  established  and  amended  in  the  1934  Act  as  S.  622  seems  to  do,  does 
not  appear  to  be  helpful  or  expedient.  More  than  forty-five  years  of  case  law  have 
established  and  clarined  the  public  interest  standard  in  licensing  station  perform- 
ance, ascertainment,  fairness  doctrine,  equal  time,  multiple  ownership,  public  broad- 
casting and  cable  TV.  In  an  era  when  we  are  seeking  efficiency,  such  a  denial  of 
past  experience  strikes  me  as  wasteful  and  inefFicient.  Granted,  changes  need  to  be 
made — tut  not  at  the  expense  of  the  average  citizen— and  not  solely  tor  the  bMiefit 
of  telecommunications  industrialists. 

Our  democracy  is  dependent  on  an  informed  electorate.  Access  to  information  and 
freedom  of  communication  are  not  only  civil  rights — they  are  civil  necessities.  Over 
the  past  several  years,  the  percentage  of  persons  who  report  that  television  is  their 
primary  source  of  news  steadily  increased.  In  rural  areas,  many  families  rely  on 
radio  as  a  source  of  news  and  information.  These  media  are  vital  links  in  democrat- 
ic process.  I  believe  these  links  will  be  weakened  if  the  public  interest  standard  is 
replaced  by  "marketplace  competition"  as  S.  622  proposes. 
Radio  and  television 

Many  rural  communities  are  served  by  one  local  radio  station.  Television  signals 
are  imported  from  distant  population  centers.  Little  if  any  diversity  of  programming 
is  available  to  the  rural  family.  It  is  likely,  with  the  elimination  of  radio  licensing 
proposed  by  S,  622,  that  stations  which  serve  rural  populations  will  become  part  irf 
chain  broadcasting  with  automated  pri^ramming  computers  and  transmitters.  This 
will  erode  the  access  of  local  advertisers  and  any  concern  at  all  for  local  community 
or  ethnic  interests.  Marketplace  forces  could  destroy  radio  as  a  medium  for  local 
news,  public  affairs  and  information  vital  to  a  rural  or  an  ethnic  public. 

1  would  ui^e  you  to  retain  a  clear  public  interest  standard  (as  proposed  by  the 
amended  Communications  Act  of  1934)  for  radio  and  television  broadcasting.  S.  622's 
only  standard  appears  to  be  deregulation,  regardless  of  the  implications  that  der^u- 
lation  may  have  for  listeners  and  viewers. 

Continue  the  licensing  and  ascertainment  processes  for  both  radio  and  television. 
It  is  a  vital  means  of  helping  the  broadcaster  be  accountable  to  the  community  he 
or  she  serves.  News,  public  affairs,  local  programming,  logs— all  these  are  necessary 
criteria  for  determining  if  a  station  is  substantially  meeting  community  problems, 
needs  and  interests.  Furthermore,  a  public  interest  standard  insures  that  some 
programming  is  scheduled  for  children,  the  elderly  and  minority  groups,  beyond 
those  desirable  18-49  year-old  consumers  with  expendable  incomes  who  broadcasters 
try  most  to  attract. 

I  would  also  urge  you  to  retain  rules  on  cross-ownership  in  the  media  and  allow 
for  comparative  hearings.  The  forsaking  of  such  rules  favors  incumbent  broadcast 
licensees  and  inhibits  the  development  of  diversity  rather  than  promoting  it.  Nei- 
ther does  it  consider  that  one  applicant  may  provide  better  services  to  the  communi- 
ty than  another. 

Retain  the  fairness  doctrine.  It  contributes  to  the  education  of  the  public  and 
insures  that  minority  viewpoints  are  heard. 

Revise  the  S.  622  provision  that  allows  advertising  of  legal  products  (excluding 
cigarettes).  Many  legal  products  can  be  dangerous  to  children.  Already  many  par- 
ents object  to  the  kinds  of  advertising  their  children  are  exposed  to  within  television 
programming.  This  can  only  increase  such  objections. 

S.  622  denies  the  FCC  any  discretionary  power  and  provides  that  either  House  of 
Congress  may  veto  proposed  FCC  rules  or  policies  for  television.  These  provisions 
are  most  objectionable.  Under  the  guise  of  deregulation,  an  incestuous  relationship 
is  being  established.  Every  member  of  the  House  and  Senate  relies  heavily  on  the 
local  radio  and  television  stations  at  election  time  and  throughout  Congressional 
sessions.  Many  members  of  both  Houses  own  radio  and  television  stations.  These 
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r^ions  are  clearly  inappropriate.  Allow  the  FCC  diacretionary  powers  and  let  it 
the  job.  The  Congress  can  make  better  use  of  ita  time. 
Cable/common  carrier 

It  ia  difTicult  to  imagine  what  the  usee  and  developments  of  the  new  technologiee 
will  be.  We  are  on  the  threshold  of  e:(citing  new  possibilities.  Tax  dollars  helped  to 
fund  much  of  the  research  and  experimentation  of  these  new  technolc^ea  through 
military  and  space  projects.  It  ia  only  reasonable  that  a  portion  of  these  new 
tachnologieA  be  set  aside  for  use  and  development  of  public  and  human  services. 
Yet,  here  again,  the  writers  of  S,  622  seem  to  foKet  the  people. 

DerefTulation  in  this  area  as  proposed  can  only  lead  to  large  established  carriers 
using  tneir  resources  to  dominate  the  new  flelds.  Technology  will  be  developed  that 
is  most  profitable  rather  than  technology  that  is  most  necessary  or  helpful. 

I  would  urge  you  to  apply  a  public  interest  standard  to  emerging  technologies  aa 
weL  as  to  broadcasting.  Tney  will  be  the  new  channels  of  information  and  communi- 
cation with  the  electorate.  Be  sure  that  a  portion  of  these  new  technologies  ia 
reserved  to  inform  and  serve  that  electorate. 

Retain  the  opportunity  of  some  local  control  of  cable  service  to  insure  that  cable 
subscribers  obtain  the  services  they  can  afford  and  are  useful  to  them. 

Senator  Goldwater,  1  affirm  your  desire  to  improve  telecommunications  regula- 
tion and  formulate  policy  for  the  future.  I  cannot,  however,  affinn  your  approach. 
Of  the  two  bills  before  the  Senate,  I  sincerely  believe  that  S.  622  most  clearly  favors 
the  interesta  of  the  industry  and  forsakes  the  citizen's  interests.  What  S.  622  lacks  is 
a  clear  means  of  accountability  to  the  public  interest  in  hroadcaat,  common  carrier 
and  cable. 
8.  611  (HoUinff,) 

Of  the  three  bills  before  Congress  on  telecommunications  policy  (S.  611,  S.  622, 
and  H.R.  3333),  S.  611  ia  the  only  one  that  clearly  retains  a  public  interest  standard 
for  broadcasting.  This  is  commendable. 

Random  review  of  radio  licenses  ia  a  good  idea.  I  would  encourage  you  to  add  one 
proviaion.  A  mechanism  is  needed  by  which  citizens  or  the  FCC  can  call  for  a  review 
of  a  licensee  who  is  not  providing  adequate  service,  even  though  the  licensee  may 
not  be  included  in  the  random  audit. 

I  applaud  your  proposal  to  continue  to  license  television  stations.  Television  is  an 
influential  force  in  our  society.  It  is  imperative  that  the  television  industry  be 
accountable  to  the  public  that  provides  it  with  the  large  profits  it  earns. 

i  would  urge  you  to  apply  a  public  interest  standard  in  consideration  of  deregulat- 
ing telecommunications  carriers.  Will  deregulation  really  increase  competition  to 
benefit  consumers,  or  will  the  large  established  carriers  use  their  resources  to 
dominate  the  new  fields  they  would  now  be  allowed  to  enter?  Without  some  protec- 
tive regulation,  I  fear  the  latter  will  be  true.  Technology  will  be  developed  on  the 
basis  of  what  is  profitable  rather  than  on  the  basis  of  human  services  and  needs.  Set 
aside  a  portion  of  emerging  technologies  for  services  to  human  needs,  not  just  for 
the  dividends  of  boards  of  directors. 


I  appreciate  the  opportunity  to  share  my  concerns.  1  sincerely  hope  the  members 
of  the  Subcommittee  will  remember  that  their  constituents  are  the  ones  who  have 
to  live  with  the  decisions  of  the  telecommunications  industry.  Make  sure  the  people 
have  a  means  for  participating  in  those  decisions. 
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National  Rural  Elechuc  Cooperative  Associatiom. 

Wathinglon,  D.C,  Apnl  U.  1979. 
HoQ.  Ernest  P.  Holungs. 

Chairman,  Subcommittee  on  Communications, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  We  are  taking  this  opportunity  to  convey  to  you  and  your 
Subcommittee  our  views  on  that  portion  of  S.  Gil  which  deals  with  rural  telectnn- 
munications,  Title  II,  Part  III. 

The  memberBhip  of  the  National  Rural  Electric  Cooperative  Aasociation  etroa^j 
supporta  rural  telecommunications  and  its  tremendous  potential  for  improving  tiie 
quality  of  life  in  rural  areas.  A  sizable  percentage  of  the  rural  population  is  served 
by  the  nearly  1,000  rural  electric  systems — approximately  25-miIlion  people  residing 
in  2,e00  of  the  nation's  3,100  counties. 

This  technology  could  substantially  ameliorate  the  disparities  between  urban  and 
rural  services  in  such  fields  as  health  care,  education,  business  and  entertainment. 
It  could  contribute  significantly  to  overcoming  the  problem  of  distance  which  pres- 
ently makes  delivery  of  many  servicee  unfeasible  in  rural  America.  Medical  care  is 
a  good  example.  Two  way  telecommunications  would  enable  rural  P^pl^  to  have 
access  to  the  same  qualitv  of  care  available  in  urban  areas.  NRECA  has  been 
particularly  concerned  witn  the  serious  deterioration  of  the  rural  bealUi  delivery 
system  and  has  been  directed  by  its  membership  to  assist  in  efforts  to  upgrade  tbe 
system.  Telecommunications  could  help  solve  health  care  personnel  shortages  in 
addition  to  improving  the  state  of  the  art  through  training  of  rural  hospital  staCb 
and  through  expanding  of  emergency  care  capability. 

The  NRECA  membership  has  expressed  its  support  for  multi-channel  telecommu- 
nications to  rural  America  in  annual  meeting  resolutions  over  the  past  several 
years.  The  moet  recent,  adopted  at  our  annual  meeting  last  February,  expresses  this 
support  as  well  as  NRECA 's  position  in  regard  to  financing  this  technology. 

Ttie  NRECA  resolution  states:  'Technological  innovation  and  population  shifts 
have  wrought  many  changes  in  rural  America.  The  potential  development  of  broad- 
band telecommunications  services  in  health,  education,  safetv  and  security,  energy 
conservation,  and  social  services  as  well  as  entertainment  television,  holds  promise 
of  social  and  economic  progress.  We  are  concerned  that  this  new  communications 
potential  not  bypass  the  people  of  rural  America,  as  central  station  electric  service 
did  early  this  century. 

"To  assure  that  rural  telephone  s^tems  are  permitted  to  continue  their  efforts  to 
furnish  modem  communications  facilities  in  their  service  areas,  we  urge  Congress 
to  authorize  and  appropriate  loan  funds  specifically  for  broadband  teleconununica- 
tions  under  the  Oinsolidated  Farm  and  Rural  IJevelopment  Act  of  1972,  or  to 
appropriate  funds  directly  for  this  purpose  to  the  Rural  Telephone  Bank  or  the 
Rural  Electric  and  Telephone  Revolving  Fund,  (with  loans  from  the  latter  being  at 
the  standard  rate  of  interest),  in  such  amounts  as  may  be  needed  on  an  annual 

While  the  matter  of  financing  is  addressed  in  S.  611,  we  understand  that  your 
Subcommittee  is  looking  to  the  Senate  Agriculture  Committee  to  develop  its  recom- 
mendations in  this  regard  following  its  hearing  on  Senator  John  Meldier's  bill,  S. 
g36.  We  ere  scheduled  to  participate  in  those  hearings. 

Notwithstanding  the  potential  value  of  telecommunications  to  rural  areas,  our 
membership  feels  strongly  that  it  should  not  be  developed  at  the  expense  of  the 
rural  electrification  program  which  has  established  an  impressive  record  of  service 
to  rural  America,  It  must  continue  to  have  access  to  federal  financing  if  it  is  to  be 
able  to  meet  the  growing  demands  for  electricity  by  an  expanding  rural  population. 

Therefore,  in  keeping  with  our  membership's  resolution  we  can  support  the 
provision  of  S.  611  that  would  make  funds  for  telecommunications  available  to  REA 
separately.  But  we  oppose  the  provision  that  would  make  them  available  as  part  of 
either  the  Rural  Telephone  Bank  or  the  Rural  Electric  and  Telephone  Revolving 
Fund,  The  latter  is  a  source  of  financing  for  the  electrification  and  telephone 
programs.  Loan  repayments  by  rural  electrics  form  a  substantial  part  of  the  revolv- 
ing fund.  We  urge  you  to  protect  the  integrity  of  the  revolving  fund  so  as  not  to 
jeopardize  the  future  financing  of  rural  electrification  and  telephony.  It  is  a  distinct 
possibility  that  telecommunication  borrowers,  who  would  include  not  only  present 
REA  telephone  borrowers  but  many  other  companies  as  well,  would  put  such  a 
heavy  demand  on  the  fund  that  it  could  not  adequately  meet  the  needs  tor  whidi  it 
was  originally  established.  It  is  our  opinion  that  Congress  would  not  want  this  to 
happen.  That  is  why  we  recommend  that  Section  231,  Sub-section  "(b)"  be  amended 
to  provide  that  funds  from  which  the  REA  Administrator  could  make  loans  for 
telecommunications  be  separate  from  other  funds  in  either  the  Rural  Telephone 
Bank  or  the  Rural  Electric  and  Telephone  Revolving  Fund  and  appropriated  direct- 
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ly  by  Congreaa  for  this  purpose  to  either  of  the  funds  or  an  annual  basis  in  the 
amount  required. 

The  thin)  option  of  the  membership  resolution  supports  the  use  of  the  Rural 
Deveiopment  Insurance  Fund  of  FmHA  which,  we  understand,  is  now  being  used 
under  the  White  House  Rural  Communications  Initiative.  On  February  14,  Presi- 
deat  Carter  announced  the  signing  of  a  joint  agreement  between  FmHA  and  REA. 
under  which  the  two  agencies  will  cooperate  to  make  telecommunication  loans.  REA 
and  FmHA  will  use  their  loan  funds  in  tandem  to  support  the  construction  or 
rebuilding  of  rural  telephone  plants  with  the  capability  of  providing  telephone, 
telecommunications  and  other  services.  REA  would  Onance  the  traditional  tele- 
phone plant  while  FmHA  would  Tmance  the  newer  types  of  facilities  used  to  cany 
commercial  TV  signals.  The  FmHA  loan  can  be  made  as  a  community  facility  loan 
at  5  percent  or  as  a  guaranteed  business  and  industry  loan  at  an  interest  rate 
■greed  to  by  lender  and  borrower. 

Under  the  REA-FmHA  agreement,  REA  will  assume  the  lead  role  in  evaluating 
both  the  technical  and  economical  feasibility  of  the  loan  applications  and  FmHA 
will  use  REIA's  recommendations  as  the  basis  for  approving  its  financing. 

Id  addition  to  appropriating  funds  specifically  for  telecommunications  to  REA,  if 
that  agency  is  author^ed  by  legislation  to  make  such  loans,  we  would  urge  your 
Subcommittee  to  determine  how  many  more  employees  the  agency  would  require  to 
handle  this  activity.  Presently,  REA  has  heavy  responsibilities  in  both  the  electric 
and  telephone  fields  and  we  would  not  want  to  see  personnel  diverted  in  order  to 
handle  the  expanded  telecommunications  load.  We  would  urge  you  to  do  whatever 
you  can  to  make  sure  that  REA  has  adequate  personnel  to  handle  any  expanded 
lespfmsibilities  which  this  l^islation  might  Impose. 

In  summary.  Mr.  Chairman,  we  are  very  supportive  of  rural  telecommunications, 
but  would  oppose  a  fmancing  plan  that  would  jeopardize  the  integrity  of  the  Rural 
Electric  and  Telephone  Revolving  Fund,  and  would  urge  that  S.  611  be  amended 
accordingly. 

Sincerely. 

ROBBRT  D.  PARTRnXSB. 

Executive  Vice  President  and  General  Manager. 


SBCURITtBS  IndUBTBV  AUTOMATION  CORP., 

New  York,  N.  Y.,  April  2i.  1979. 
Re;  S.  611 — Communications  Act  Amendments  of  1979. 
Hon.  Ernest  F.  Holungs. 
Chairman,  Subcommittee  on  Communications, 
U.S.  Senate.  Washington,  D.C 

Dbar  Senator  Holungs:  The  Securities  Industry  Automation  Corporation  (SIACI 
is  the  information  processing  subsidiary  of  the  American  and  New  York  Stock 
Exchanges,  as  well  as  the  operator  of  the  Securities  Telecommunications  Organiza- 
tion (SECTOR)  ...  a  not-for-profit  industry  communications  sharing  service  for 
over  340  securities  and  commodities  futures  firms.  As  such.  SIAC  is  a  m^r  provid- 
er of  real-time  processing  systems  and  communications  facilities  in  supporting  the 
many  facets  of  securities  and  options  trading.  Through  our  SEX!TOR  service,  we  are 
a  m^jor  user  of  competitive  communications  services  throughout  the  securities 
industry. 

In  the  recent  past,  we  have  testified  before  both  the  Senate  and  House  of  Repre- 
sentatives Communications  Subcommittees  supporting  a  competitive  telecommuni- 
cations environment.  While  we  do  not  plan  to  give  oral  testimony  before  the 
respective  subcommittees  at  this  time,  we  do  wish  to  submit  for  inclusion  in  the 
record  our  comments  pertaining  to  user-oriented  issues  within  the  domestic  telecom- 
munications portions  ofS.  611,  S.  622,  and  H.R.  3333.  In  light  of  the  limited  amount 
of  time  to  analyze  the  complex  issues  involved  in  the  proposed  leeislation,  we  trust 
we  will  have  additional  opportunity  to  further  participate  as  the  hearings  progress. 

We  continue  to  support  the  m^or  objectives  of  the  proposed  l^islation.  which  we 
perceive  to  be:  The  availability  of  basic,  residential  voice-grade  telephone  service 
throughout  the  nation  with  suitable  protective  regulation;  a  competitive  market- 
place for  telecommunications  systems  and  services;  the  deregulation  of  competitive 
communications  market  s^ments. 

There  are,  however,  areas  of  the  proposed  legislation  where  we  feel  clarification 
would  help  and  one  item,  the  omission  of  which,  raises  seriouB  concerns  from  a 
user's  perspective. 
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Thia  latter  issue  .  .  ,  the  lack  of  an  ejtit  control  mechanism  for  both  competitive 
and  non-competitive  services  ,  .  ,  represents  a  m^or  shortcoming  in  the  proposed 
legislation. 

We  agree  that  freedom  of  exit  and  entry  for  suppliers  is  a  hallmark  of  a  competi- 
tive environment.  At  the  seme  time,  the  provision  of  a  service  as  vital  as  commusi- 
cations  warrants  a  transitional  mechanism  to  allow  users  to  stage  an  orderly  change 
in  suppliers  in  the  event  a  carrier  elects  to  leave  a  particular  market  or  locale. 

When  one  considers  that  SIAC/SECTOR  and  other  user  participants  at  last  year'i 
House  Communications  Subcommittee  hearings  on  H.R.  13015  requested  the  inclu- 
sion of  such  a  provision  both  in  testimony  and  in  follow-up  questiona  with  the 
Subcommittee  and  staff,  its  continued  omission  is  of  great  concern  to  us. 

Accordingly,  it  is  our  recommendation  that  all  carriers  be  required  to  provide  ■ 
180  day  notice  of  intent  to  withdraw  from  a  market  or  a  service.  This  ahould  apply 
to  both  competitive  and  non-com  petit)  ve  offerings. 

Thus,  freedom  of  market  entry  and  exit  would  l>e  maintained;  at  the  seme  time, 
the  public  would  be  alTorded  sufficient  time  to  accomplish  an  orderly  change  of 
su^liers. 

The  second  area  is  the  potential  for  regulation  of  information  service  suppliers  in 
those  instances  where  the  information  processor  is  not  offering  a  communications 
service  or  where  the  communications  aspect  is  incidental  to  the  data  processing 
nature  of  the  service. 

It  is  our  hope  that  the  proposed  l^ialation's  emphasis  is  on  communications  and 
that  it  be  clear  either  in  uie  language  of  the  bill  or  in  its  legislative  history  that  the 
intention  is  not  to  place  information  processing  within  the  legislation's  framework. 

With  respect  to  the  proposed  legislation  (S.  611).  we  are  deeply  concerned  that  the 
definition  of  "Information  Service"  at  Section  103(15)  could  lead  to  some  regulaticHi 
of  data  processing  under  amended  Section  203(g).  which  provides  for  regulation  of 
joint  or  integrated  telecommunications  and  information  services.  We  respectfully 
suggest  that,  instead,  a  suitable  defmition  of  "communications  processing  service 
be  developed  and  used  to  address  those  instances  where  some  limited  oversight  of 
incidental  processing,  which  is  int^ral  to  the  operation  for  control  of  a  telecommu- 
nications transmission  service,  may  be  desirable.  Only  such  communicetions  proc- 
essing service  ahould  be  subject  to  any  regulation. 

Further,  as  structural  matter,  you  may  wish  to  deflne  a  separate  non-carrier 
category  for  suppliers  of  joint  or  integrated  telecommunications  and  information 
services  which  directly  provide  value  added  or  communications  processing  services 
to  the  public,  but  which  provide  the  inter-exchange  transmission  portion  of  the 
service  only  by  lease  or  resale  of  carrier  facilities  or  services.  We  feel  this  may 
prove  to  be  a  beneficial  supplement  to  the  regulatory  provisions  for  Category  I  and 
" '-"i,  which  are  more  oriented  toward  competitive  and  non-competitive  trans- 


SIAC/SECjrOR  now  provides  communications  services  on  a  not^for-pnjfit,  cost- 
sharing  basis  to  members  of  the  securities  industry.  Under  the  1934  Act,  as  inter- 
preted by  the  FCC  (Docket  20097)  and  affirmed  by  the  Court  of  Appeals,  these 
sharing  activities  are  not  deemed  common  carriage  and  are  not  subject  to  r«gidatioo 
or  reporting  requirements.  Consistent  with  the  den^latory  theme  of  the  proposed 
legislation,  we  trust  that  true  "not-for-profit"  sharing  will  remain  absolutely  exempt 
from  both  regulation  and  informational  reporting  to  regulatory  bodies. 

We  believe  that  the  proposed  new  definitions  of  "telecommunications  carrier"  and 
"telecommunications  service"  in  Section  103  (35  and  36)  of  S.  611  would  properly  be 
interpreted  to  exclude  sharing  because  the  defmitions  are  limited  to  services  for 
hire.  Nonetheless,  because  of  changes  in  language  from  the  comparable  definition 
of  "common  carrier"  in  Section  3(H)  of  the  1934  Act,  we  are  concerned  that  uncer- 
tainty and  controversy  regarding  the  status  of  sharing  could  result.  To  eliminate 
this  risk,  we  strongly  urge  additional  language  in  Section  103(35)  expressly  stating 
that  "such  term  does  not  include  the  shared  use  of  telecommunications  service  on  a 
not-for-profit  basis."  We  note  that  a  similar  provision  is  to  be  found  in  H.R.  3333, 

Our  final  item  is  a  request  that  each  respective  subcommittee  consider  creating 
an  advisory  forum  of  carriers,  users,  and  regulators  for  all  domestic  telecommunica- 
tions matters  on  the  order  of  that  proposed  in  S,  611  at  Section  243,  which  pertains 
primarily  to  international  facilities  management.  Representation  in  such  a  forum  is 
essential,  particularly  if  user  needs  are  to  be  fully  addressed  in  domestic  telecommu- 
nications; a  desire  repeatedly  stated  by  both  Subcommittees  and  the  Federal  Com- 
munications Commission. 

Please  accept  our  thanks  for  this  opportunity  to  present  our  views  on  these 
specific  subjects  and  should  your  Subcommittee  members  or  their  staffs  have  any 
questions  or  wish  to  discuss  any  of  these  points  in  greater  detail,  we  shall  be  happy 
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Iw  Lob  Angeles  area  teteviaion  stations,  conducted  by  Asian  Americans  For  Fair 
Media,  illustrates  this  point.  The  survey  found  that  the  number  of  Asian  Americans 
employed  by  television  stations  increased  to  a  peak  of  48  persons  in  1974 — a  year 
when  area  television  stations'  licenses  were  up  to  renewal — but  decreased  to  35 
Asian  Americans  employed  the  following  year  after  licenses  were  renewed.  In  1974. 
two  Asian  Americans  were  employed  in  the  job  category  of  "officials,"  but  none 
were  in  that  category  in  1975. 

PAC  is  especially  concerned  about  provisions  in  S.  622  which  would  significantly 
der^ulate  radio  to  the  extent  that  radio  stations  would  no  longer  be  required  to 

Crovide  news  or  public  affairs  programming  or  to  ascertain  community  needs.  In 
irge  metropolitan  areas,  radio  stations  play  a  significant  role  in  serving  the  infor- 
mational needs  of  smaller  communities  and  groups  in  the  area  whose  special  needs 
caimot  be  met  by  a  handful  of  television  stations.  For  instance,  radio  stations  with 
relatively  small  service  areas  are  able  to  eHectivelv  cover  community,  or  neighbor- 
hood, issues  which  a  major  television  station  wou  let  consider  not  newsworthy  for  its 
much  wider  audience.  PAC  also  fears  that  the  elimination  of  community  ascertain- 
ment requirements  would  lead  to  the  gradual  disappearance  of  programming  of 
interest  to  minorities.  No  longer  would  radio  stations  have  to  even  attempt  to 
assess,  let  alone  address,  the  needs  of  substantial  minority  populations  within  their 

It  is  PAC's  position  that  any  new  communications  legislation  should  be  designed 
to  encourage  the  diversity  of  ownership  and  competition  in  broadcasting.  PAC  is 
seriously  concerned  that  S.  611  and  S.  622  would  hinder  efforts  to  increase  the 
number  of  minority-controlled  broadcast  stations  which  are  vital  to  any  attempt  to 
make  the  broadcast  media  more  responsive  to  the  needs  and  interests  of  minor- 
ities— including  Asian/Pacific  Americans.  Both  bills  would  make  it  much  more 
difHcult  for  prospective  minority  station  owners  to  obtain  licenses  by  making  the 
licensing  process  less  competitive. 

S.  622  would  virtually  give  away  radio  broadcast  channels  to  licensees  by  provid- 
ing indefinite  license  terms  and  removing  most  of  radio  stations'  current  responsi- 
bilities to  serve  the  public  interest.  Such  deregulation  of  radio  would  have  the  effect 
of  substantially  increasing  the  market  value  of  radio  stations  and,  because  of  the 
higher  costs,  making  them  more  difficuU  for  minorities  to  purchase.  S.  611  which 
would  provide  radio  stations  with  indefinite  license  terms,  subject  to  periodic  audits, 
also  would  reduce  opportunities  for  minority  ownership  of  radio  stations— though  to 
a  lesser  extent  than  S.  622. 

In  terms  of  television  licensing,  both  bills  would  reduce  competition  for  television 
licenses  by  easing  license  renewal  procedures  for  licensees  seeking  renewals.  Under 
S.  622,  the  FCC  would  be  required  to  renew  the  license  of  any  television  station 
licensee  upon  making  a  finding  that  the  "licensee,  during  the  preceding  term  of  its 
license,  substantially  met  the  problems,  needs,  and  interests  of  the  residents  of  its 
service  area  in  its  program  service,"  and  "the  operation  of  the  station  has  not  been 
characterized  by  serious  deficiencies." 

Thus,  upon  making  such  a  finding,  any  competitive  application — even  a  superior 
one — must  be  dismissed.  In  practice,  given  FCC  s  history  of  protecting  weak  renewal 
applicants  from  competition  by  finding  their  past  records  to  be  "superior,"  such  a 
provision  would  virtually  remove  the  possibility  of  an  existing  licensee — even  one 
with  a  substandard  record — losing  its  license  to  a  superior  rival  applicant. 

S.  611  would  amend  the  Communications  Act  by  directing  the  FCC  to  not  consider 
multiple  media  ownership  or  the  degree  of  participation  of  ownership  in  station 
management  in  license  renewal  proceedings.  This  provision  would  remove  any 
preference  that  might  be  granted  to  local  applicants  against  large  media  conglomer- 
ates with  multiple  station  holdings.  Thus,  it  would  discourage  diversity  of  owner- 
ship. The  bill  aWi  would  enable  the  FCC  to  adopt  different  policies  and  standards 
for  comparative  hearings  on  applications  for  license  renewal  than  in  comparative 
hearings  for  unlicensed  channels.  This  would  enable  the  FCC  set  policies  and 
criteria  which  would  provide  an  advantage  to  incumbent  licensees  over  competitive 
applicants. 

In  closing,  Mr.  Chairman,  The  Pacific-Asian  Coalition  <PAC)  thanks  you  for  the 
Opportunity  to  submit  our  views  on  S.  611  and  S.  622, 


Mr.  Chairman,  subcommittee  members:  I  appreciate  this  opportunity  to  share  my 
concerns  about  S.  611  and  S.  622  with  you  in  writing,  since  my  request  to  address 
you  in  person  was  denied. 
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The  General  Conference  Mennonite  Church  is  a  denomination  of  40.000  U.S. 
members,  many  of  whom  are  grain  and  livestock  producers  of  rural  America.  Aa  a 
denomination,  we  have  a  tradition  of  service  that  has  called  us  to  reach  out  to  those 
who  have  experienced  disaster,  poverty,  hunger  and  discrimination,  both  here  and 
abroad.  General  Conference  members  have  a  stake  in  the  formation  of  domeatic  and 
international  communications  policy.  Our  members  are  consumers  of  telecommuni- 
cation. They  are  concerned  about  the  values  presented  through  entertainment 
broadcasting  and  cablecasting.  They  are  concerned  about  the  opportunities  all  peo- 
ples have  to  be  heard  and  served  through  the  communications  media.  They  are 
concerned  that  human  needs  will  be  neglected  in  attempts  to  exploit  what  is  most 
profitable. 
S.  S22  IGoidwaler) 

I  understand  the  need  for  some  revisions  of  the  present  legislation.  New  technol- 
ogies are  developing  and  new  laws  are  needed  in  response.  However,  ignoring  all 
that  has  been  established  and  amended  in  the  1934  Act  as  S.  622  seems  to  do,  does 
not  appear  to  be  helpful  or  expedient.  More  than  fortif-five  years  of  case  law  have 
established  and  clarified  the  public  interest  standard  in  licensing  station  perform- 
ance, ascertainment,  fairness  doctrine,  equal  time,  multiple  ownership,  public  broad- 
casting and  cable  TV.  In  an  era  when  we  are  seeking  efficiency,  such  a  denial  of 
past  experience  strikes  me  as  wasteful  and  InefTicient.  Granted,  changes  need  to  be 
made— but  not  at  the  expense  of  the  average  citizen — and  not  solely  for  the  benefit 
of  telecommunications  industrialists. 

Our  democracy  is  dependent  on  an  informed  electorate.  Access  to  information  and 
freedom  of  communication  are  not  only  civil  rights— they  are  civil  necessities.  Over 
the  past  several  years,  the  percentage  of  persona  who  report  that  television  is  their 
primary  source  of  news  steadily  increased.  In  rural  areas,  many  families  rely  on 
radio  as  a  source  of  news  and  information.  These  media  are  vital  links  in  democrat- 
ic process.  I  believe  these  hnks  will  be  weakened  if  the  public  interest  atandaird  is 
replaced  by  "marketplace  competition"  as  S.  622  propoeee. 
Radio  arid  television 

Many  rural  communities  are  served  by  one  local  radio  station.  Television  aigHjals 
are  imported  from  distant  population  centers.  Little  if  any  diversity  of  programming 
is  available  to  the  rural  family.  It  is  likely,  with  the  elimination  of  radio  licensing 
proposed  by  S.  622.  that  stations  which  serve  rural  populations  will  become  pert  <n 
cham  broadcasting  with  automated  programming  computers  and  transmittere.  This 
will  erode  the  access  of  local  advertisers  and  any  concern  at  all  for  local  community 
or  ethnic  interests.  Marketplace  forces  could  destroy  radio  as  a  medium  for  local 
news,  public  affairs  and  information  vital  to  a  rural  or  an  ethnic  public. 

I  would  urge  you  to  retain  a  clear  public  interest  standard  {as  proposed  by  the 
amended  Communications  Act  of  1934)  for  radio  and  television  broadcasting.  S.  622'b 
only  standard  appears  to  be  deregulation,  regardless  of  the  implications  that  deregu- 
lation may  have  for  listeners  and  viewers. 

Continue  the  licensing  and  ascertainment  processes  for  both  radio  and  television. 
It  is  a  vital  means  of  helping  the  broadcaster  be  accountable  to  the  community  be 
or  she  serves.  News,  public  affairs,  local  programming,  logs — all  these  are  nrrrnfinrj 
criteria  for  determining  if  a  station  is  substantially  meeting  community  problems, 
needs  and  interests.  Furthermore,  a  public  interest  standard  insures  that  some 
programming  is  scheduled  for  children,  the  elderly  and  minority  groups,  beyond 
those  desirable  18-49  year-old  consumers  with  expendable  incomes  who  broadcasters 
try  most  to  attract. 

I  would  also  urge  you  to  retain  rules  on  cross-ownership  in  the  media  and  allow 
for  comparative  hearings.  The  forsaking  of  such  rules  favors  incumbent  broadcast 
licensees  and  inhibits  the  development  of  diversity  rather  than  promoting  it.  Nei- 
ther does  it  consider  that  one  applicant  may  provide  better  services  to  the  communi- 
ty than  another. 

Retain  the  fairness  doctrine.  It  contributes  to  the  education  of  the  public  and 
insures  that  minority  viewpoints  are  heard. 

Revise  the  S.  622  provision  that  allows  advertising  of  legal  products  (excluding 
cigarettes).  Many  legal  products  can  be  dangerous  to  children.  Already  many  par- 
ents object  to  the  kinds  of  advertising  their  children  are  exposed  to  within  television 
programming.  This  can  only  increase  such  objections. 

S.  622  denies  the  FCC  any  discretionary  power  and  provides  that  either  House  of 
Congress  may  veto  proposed  FCC  rules  or  policies  for  television.  These  provisions 
are  most  objectionable.  Under  the  guise  of  deregulation,  an  incestuous  relationship 
is  being  established.  Every  member  of  the  House  and  Senate  relies  heavily  on  the 
local  radio  and  television  stations  at  election  time  and  throughout  Congreanonal 
"   1.  Many  members  of  both  Houses  own  radio  and  television  stations.  Tbeie 
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rivisionB  are  clearly  inappropriate.  Allow  the  FCC  discretionary  powers  and  let  it 
the  job.  The  Congress  can  make  better  use  of  its  time. 
Cable/common  carrier 

It  is  diMcult  to  imagine  what  the  usee  and  developments  of  the  new  technologies 
will  be.  We  are  on  the  threshold  of  exciting  new  possibilities.  Tax  dollars  helped  to 
fimd  much  of  the  research  and  experimentation  of  these  new  technoloffies  through 
military  and  space  projects.  It  is  only  reasonable  that  a  portion  of  these  new 
technologiea  be  set  aiide  for  use  and  development  of  public  and  human  services. 
Yet,  here  again,  the  writers  of  S.  622  seem  to  forget  the  people. 

Deregulation  in  this  area  as  proposed  can  only  lead  to  large  established  carriers 
using  tneir  resources  to  dominate  the  new  fields,  Technoto^  will  be  developed  that 
is  most  profitable  rather  than  technology  that  is  most  necessary  or  helpful. 

I  would  urge  you  to  apply  a  public  interest  standard  to  emerging  technologies  as 
well  as  to  broadcasting,  Tney  will  be  the  new  channels  of  information  and  communi- 
cation with  the  electorate.  Be  sure  that  a  portion  of  these  new  technologies  is 
reserved  to  inform  and  serve  that  electorate. 

Retain  the  opportunity  of  some  local  control  of  cable  service  to  insure  that  cable 
subscribers  obtain  the  services  they  can  afford  and  are  useful  to  them. 

Senator  Goldwater,  1  aflirm  your  desire  to  improve  telecommunications  r^ula- 
tion  and  formulate  policy  for  the  future.  I  cannot,  however,  aflirm  your  approach. 
Of  the  two  bills  before  the  Senate,  I  sincerely  believe  that  S.  622  most  clearly  favors 
the  intereets  of  the  industry  and  foraakes  the  citizen's  interests.  What  S.  622  lacks  is 
a  clear  means  of  accountability  to  the  public  interest  in  broadcast,  c 
and  cable. 
&  SlI  (HollingB) 

Of  the  three  bills  before  Congress  on  telecommunications  polic,   ._    _    

and  H.R.  3333),  S.  611  is  the  only  one  that  clearly  retains  a  public  interest  standard 
for  broadcasting.  This  is  commendable. 

Random  review  of  radio  licenses  is  a  good  idea.  I  would  encourage  you  to  add  one 
provision.  A  mechanism  is  needed  by  wruch  citizens  or  the  FCC  can  call  for  a  review 
of  a  licensee  who  is  not  providing  adequate  service,  even  though  the  licensee  may 
not  be  included  in  the  random  audit. 

1  applaud  your  proposal  to  continue  to  license  television  stations.  Television  is  an 
influential  force  in  our  society.  It  is  imperative  that  the  television  industry  be 
accountable  to  the  public  that  provides  it  with  the  large  profits  it  earns. 

I  would  urge  you  to  apply  a  public  interest  standard  in  consideration  of  deregulat- 
ing telecommunications  carriers.  Will  deregulation  really  increase  competition  to 
benefit  consumers,  or  will  the  large  established  carriers  use  their  resources  to 
dominate  the  new  fields  they  would  now  be  allowed  to  enter?  Without  some  protec- 
tive regulation,  I  fear  the  latter  wilt  be  true.  Technology  will  be  developed  on  the 
basis  of  what  is  profitable  rather  then  on  the  basis  of  human  services  and  needs.  Set 
aside  a  portion  of  emerging  technologies  for  services  to  human  needs,  not  Just  for 
the  dividends  of  boards  oiF  directors. 

CONCLUSION 

I  appreciate  the  opportunity  to  share  my  concerns.  I  sincerely  hope  the  members 
of  the  Subcommittee  will  remember  that  their  constituents  are  the  ones  who  have 
to  live  with  the  decisions  of  the  telecommunications  industry.  Make  sure  the  people 
have  a  means  for  participating  in  those  decisions. 
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National  Rural  Elsctric  Coopbrativi  Association, 

WatMngton,  D.C..  April  Si.  1979. 
Hon.  Erneot  F.  Hollings, 
Chairman,  Subcommittee  on  Commurticatiortg, 
U.S.  Senate.  Washington.  D.C. 

DsAR  Mr.  Chairman:  We  are  taking  this  opportunity  to  convey  to  you  and  your 
Subcommittee  our  views  on  that  portion  of  S.  611  which  deals  with  rural  telecom- 
munications. Title  II,  Part  III. 

The  membership  of  the  National  Rural  Electric  Cooperative  Association  strong; 
supports  rural  telecommunicationH  and  its  tremendous  potential  for  improving  the 
quality  of  life  in  rural  areas.  A  sizable  percentage  of  the  rural  population  is  served 
by  the  nearly  1,000  rural  electric  systems — approximately  25-miIlion  people  n 
in  2.600  of  the  nation's  3.100  counties. 

This  technology  could  substantially  ameliorate  the  disparities  between  urban  and 
rural  services  in  such  fields  as  health  care,  education,  business  and  entertainment 
It  could  contribute  significantly  to  overcoming  the  problem  of  distance  which  pres- 
ently makes  delivery  of  many  services  unfeasible  in  rural  America.  Medical  care  is 
a  good  example.  Two  way  telecommunications  would  enable  rural  people  to  have 
access  to  the  same  qualitv  of  care  available  in  urban  areas.  NRECA  has  been 
particularly  concerned  with  the  serious  deterioration  of  the  rural  health  delivery 
system  and  has  been  directed  by  its  membership  to  assist  in  efforts  to  upgrade  the 
system.  Telecommunications  could  help  solve  health  care  personnel  shortages  in 
addition  tiD  improving  the  state  of  the  art  through  training  of  rural  hospital  staib 
and  throu^  expanding  of  emergency  care  capability. 

The  NRECA  membership  has  expressed  its  support  for  multi-channel  telecommu- 
nications to  rural  America  in  annual  meeting  resolutions  over  the  past  several 
years.  The  most  recent,  adopted  at  our  annual  meeting  last  F^ruary.  expresses  this 
support  as  well  as  NRECA 's  position  in  regard  to  fmancin^  this  technolocy. 

llie  NREICA  resolution  states:  "Technological  innovation  and  population  shifts 
have  wrought  many  changes  in  rural  America.  The  potential  development  of  broad- 
band telecommunications  services  in  health,  education,  safetv  and  security,  enen^y 
conservation,  and  social  services  as  well  as  entertainment  television,  holds  promise 
of  social  and  economic  progress.  We  are  concerned  that  this  new  communications 
potential  not  bypass  the  people  of  rural  America,  as  central  station  electric  service 
did  early  this  century. 

"To  assuro  that  rural  telephone  systems  are  permitted  to  continue  their  ^orts  to 
furnish  modern  communications  facilities  in  their  service  areas,  we  urge  Congress 
to  authorize  and  appropriate  loan  funds  specifically  for  broadband  telecommunica- 
tions under  the  Consolidated  Farm  and  Rural  Development  Act  of  1972,  or  to 
appropriate  funds  directly  for  this  purpose  to  the  Rural  Telephone  Bank  or  the 
Rural  Electric  and  Telephone  Revolving  Fund,  (with  loans  from  the  latter  being  at 
the  standard  rate  of  interest),  in  such  amounts  as  may  be  needed  on  an  nnnTn>l 

While  the  matter  of  financing  is  addressed  in  S.  611.  we  understand  that  your 
Subcommittee  is  looking  to  the  Senate  Agriculture  Committee  to  develop  its  recom- 
mendations in  this  regard  following  its  hearing  on  Senator  John  Melcher's  bill,  S. 
S36.  We  are  scheduled  to  participate  in  those  hearings. 

Notwithstanding  the  potential  value  of  telecommunications  to  rural  areas,  our 
membeiship  feels  strongly  that  it  should  not  be  developed  at  the  expense  of  the 
rural  electrification  program  which  has  established  an  impressive  record  of  service 
to  rural  America.  It  must  continue  to  have  access  to  federal  financing  if  it  is  to  be 
able  to  meet  the  growing  demands  for  electricity  by  an  expanding  rural  population. 

Therefore,  in  keeping  with  our  membership's  resolution  we  can  support  the 
provision  of  S.  611  that  would  make  funds  for  telecommunications  available  to  REA 
separately.  But  we  oppose  the  provision  that  would  make  them  available  as  part  of 
either  the  Rural  Telephone  Bank  or  the  Rural  Electric  and  Telephone  Revolving 
Fund.  The  latter  is  a  source  of  financing  for  the  electrification  and  telephone 
programs.  Loan  repayments  by  rural  electrics  form  a  substantial  part  of  the  revolv- 
ing fund.  We  urge  you  to  protect  the  integrity  of  the  rovolving  fund  so  aa  not  to 
jeopardize  the  future  financing  of  rural  electrification  and  telephony.  It  is  a  distinct 
possibility  that  telecommunication  borrowers,  who  would  include  not  only  present 
REA  telephone  borrowers  but  many  other  companies  as  well,  would  put  such  a 
heavy  demand  on  the  fund  that  it  could  not  adequately  meet  the  needs  for  which  it 
was  originally  established.  It  is  our  opinion  that  Congress  would  not  want  this  to 
happen.  That  is  why  we  recommend  that  Section  231,  Subjection  "(b)"  be  amended 
' )  provide  that  funds  from  which  the  REIA  Administrator  could  make  loons  for 
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This  conflicts  with  Section  109  of  the  Federal  Credit  Union  Act  of  1934,  as 
amended,  which  states  that  "Federal  credit  union  memberahip  shall  be  limited  to 
aroups  having  a  common  bond  of  occupation  .  .  ."  Credit  unions,  by  their  nature 
nave  been  able  to  provide  the  financial  services  their  members  want  and  need 
because  these  members  elect  the  credit  unions'  officers  and  directors  from  among 
themselves.  This  means  that  in  a  telephone  credit  union,  drawing  its  membership 
fnm  a  telephone  company,  the  officers  and  directors  muat  be  telephone  company 
employees. 

Senator  Hollings,  passage  of  this  bill  as  written  could  deprive  hundreds  of  thou- 
sands of  telephone  company  employes  in  more  than  300  telephone  credit  unions  of 
credit  union  services.  This  deprivation  would  especially  harm  non-management 
employees  at  a  time  when  the  cost  of  consumer  financial  services  is  ^oing  up. 

Consequently,  on  behalf  of  the  members  of  telephone  company  credit  unions 
across  the  country,  the  National  Association  of  Federal  Credit  Unions  respectfully 
requests  that  Section  214  (bXl)  and  (bX3)  of  S.  611  be  altered  to  clearly  allow 
continuation  of  the  member  operation  of  telephone  credit  unions,  and  to  conform 
with  the  appropriate  provisions  of  the  Federal  Credit  Union  Act. 

Thank  you  very  much  for  the  opportunity  to  comment  on  S,  611.  If  this  associ' 
ation  can  offer  further  comment  or  answer  any  questions  on  this  matter,  plaase 
contact  me  at  your  convenience. 
Sincerely  yours, 

Richard  M.  M.  McConnbll, 

Executive  Vice  President. 


Hon.  Ebnest  F.  Holungs, 
Russell  Senate  Office  Building. 
Wtuhington,  D.C. 

Dkar  Senator  Holungs:  I  would  like  to  thank  you  for  the  opportunity  to  testify 
on  S,  611. 1  think  the  panel  discussion  was  fruitful  and  very  much  regret  that  I  was 
forced  to  leave  early.  Unfortunately,  1  am  afraid  that  some  of  my  statements  needed 
amplication  that  1  was  unable  to  provide  because  of  my  early  departui 


1  number  of  reasons  beyond  those  given  in  my  testimony  why  the 
.    .    f  Agriculture  should  be  the  Federal  lead  agency  for  rural  telecommu- 
nications planning.  Telecommunications  can  be  of  inestimable  value  to  rural  devel' 


opment.  There  are  two  facters  that  may  vastly  increase  the  importance  of  the 
technology.  First  is  the  energy  shortage.  Because  much  of  rural  America  is  charac- 
terized by  the  geographic  separation  of  people — either  by  distance  or  difficult  ter- 
rain— transportation  is  particularly  energy  intensive.  As  energy  costs  rise,  an  in- 
creasing proportion  of  available  financial  resources  will  perforce  be  allocated  to  the 
movement  of  essential  goods  (e.g.,  food).  It  will  be  necessary  to  utilize  alternative 
means  of  deUvering  services  if  they  are  to  be  delivered  to  an  adequate  extent.  While 
all  services  cannot  be  delivered  via  telecommunications  all  of  the  time,  many 
services  can  be  so  delivered  some  of  the  time.  Second,  the  current  r^ulatory 
climate  favoring  deregulation  of  the  transportation  carriers  will  unquestionably 
have  great  impact  on  rural  areas.  There  is  no  doubt  that  air  tine  deregulation  has 
resulted  in  some  loss  of  service.  It  is  expected  that  rail  deregulation  will  have  the 
seme  effect.  Whether  market  mechanisms  wilt  adjust  to  compensate  for  loss  of 
service  is  a  matter  of  speculation  at  this  time.  Certainly,  the  marketplace  has  a 
higher  probability  of  making  the  adjustment  if  telecommunications  is  included  in 
the  universe  of  potential  human  services  carriers. 

However  people — particularly  rural  people— are  unifamiliar  with  the  possible 
uses  of  the  various  telecommunications  tecnnologies.  If  telecommunication  is  to  be 
fully  exploited,  a  tremendous  job  of  education  must  be  accomplished. 

Tne  Department  of  Agriculture,  through  its  several  extension  services  (e.g.,  Coop- 
erative Extension)  and  outreach  technical  assistance  mechanisms  (e.g.,  RGA  field 
representatives)  has  an  existing  structure  which  can  assume  the  education  task.  The 
Structure  has  been  tested  over  time  and  has  been  found  to  be  effective.  In  addition, 
the  structure  is  capable  of  feeding  field  information  to  policy  makers.  This  structure 
is  ideally  suited  to  carrj'  out  the  planning  activities  proposed  in  S.  611.  If  the  DoA 
structure  is  not  utilized  then  another,  similar  structure  would  have  to  be  created, 
Staffed  and  trained  within  another  department.  This  is  a  costly  alternative  and, 
even  if  initiated,  one  with  a  limited  potential  for  near-term  effectiveness.  However, 
without  that  type  of  structure.  S.  6irs  call  for  grass  roots  needs  assessement  and 
(immunity  education  cannot  be  implemented  within  the  allotted  planning  budget. 
Note  that  NTIA's  expenditure  per  county  for  its  current  3-county  needs  assessment 
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etTort  is  almost  twice  that  authorized  in  the  Bill  and  does  not  cover  the  entire  range 

of  Htipulated  planning  activities. 

A  further  question  for  consideration  is,  "Why  can  we  not  utilize  the  DoA  struc- 
ture but  place  it  under  the  aegis — for  telecommunications  planning  purposes — of 
the  Department  of  Commerce?"  One  answer  lies  simply  in  the  nature  of  organiza- 
tions. If  the  control  and  incentive  system  rests  with  one  organization,  the  priorities 
of  a  second  organization  will  get  short  shrift.  In  other  words,  the  DoA  mechanisms 
will  not  work  effectively  unless  the  responsibility  for  rural  telecommunications 
planning  belongs  to  DoA.  This  will  be  true  whatever  the  rhetoric  to  the  contrary. 

More  fundamental,  however,  is  the  matter  of  distinguishing  implementatioD 
issues  from  policy  issues.  There  are  two  policy  areas  under  consideration  here,  Le.. 
telecommunications  policy  and  rural  development  policy.  We  submit  that  rural 
telecommunications  planning  is  not  a  telecommunications  policy  function  but  an 
implementation  strat^^  alternative  to  serve  the  ends  of  rural  development  policy. 
Decisions  relating  to  spectrum  allocation,  decisions  about  de-regulation,  decisions 
about  privacy  protection,  decisions  about  whether  to  encourage  technological  inno- 
vation, and  50  forth  are  telecommunications  policy  issues  which  should  be  addressed 
by  an  agency  like  NTIA,  Presumably,  the  national  policies  are  developed  by  recon- 
ciling the  sometimes  conflicting  implementation  strat^es  chosen  to  further  other 
policy  sres  mandates.  Thus,  while  policy  decisions  may  limit  the  range  of  available 
implementation  choices,  they  do  not.  in  themselves,  dictate  the  choice. 

A  serious  problem  arises  when  the  responsibility  for  selecting  implementation 
strategies  for  one  policy  area  (A)  is  lodged  in  the  same  place  as  the  policy  responsi- 
bilities in  another  area  (B).  That  is,  there  is  a  strong  tendency  to  make  implementa- 
tion choices  for  A  that  will  fit  the  existing  policy  B's— whether  or  not  they  serve  A's 
ends.  There  is  no  incentive  to  re-examine  B's  policies.  This  leads  to  a  situtation  of 
"policy  lag"  very  similar  to  the  more  familiar  phenomenon  of  "regulatory  lag" 
which  is  currently  the  subject  of  much  discussion  both  in  Congress  and  in  the 
regulatory  agencies  themselves. 

While  we  strongly  urge  that  DoA  act  as  the  lead  agency  for  rural  telecommunica- 
tions planning,  we  also  urge  that  NTIA  play  two  critical  roles,  i.e.,  (1)  to  teach  and 
(2)  to  learn.  We  noted  above  that  DoA  has  the  structure  to  perform  the  educational 
outreach  function  mandated  in  S.  611.  Beyond  that,  DoA,  thorough  the  Rural 
Electrilication  Administration,  has  unmatched  expertise  in  both  the  economics  and 
technology  of  rural  telephony.  Insofar  as  the  other  telecommunications  technologies 
are  concerned.  NTIA  clearly  has  the  superior  knowledge — particularly  in  the  areas 
of  innovative  technology.  (It  is  not  clear  that  either  organization  thoroughly  under- 
stands the  economics  of  the  innovative  technoli^es  in  rural  areas  although  REIA 
has  a  better  grasp — through  its  banking  function — of  rural  finance  in  general). 
While  the  DoA  structure  provides  the  idea!  technology  transfer  mechanism,  the 
NTIA  expertise  is  needed  to  teach  the  teachers.  In  addition,  NTIA's  technical 
expertise  combined  with  its  function  as  telecommunications  policy  maker  makes  the 
agency  eminently  suitable  to  provide  advice  on  the  range  of  telecommunications 
alternatives  available  to  implement  rural  development  policy  within  the  rubric  of 
existing  telecommunications  policy. 

A  close  working  relationship  would  also  provide  NTIA  with  vital  feedback  from 
rural  areas.  This  feedback  would  permit  NTIA  to  realistically  assess  whether  and 
how  national  telecommunications  policy  inhibits  rural  development.  That  informa- 
tion, combined  with  information  gathered  from  other  policy  areas,  would  help  NTIA 
become  a  more  responsive,  more  accurate  policy  maker. 

The  use  of  the  DoA  structure  would  both  clarify  and  strengthen  the  role  of  the 
states  in  rural  telecommunications  planning.  It  might  be  helpful  at  this  time  to 
review  some  salient  portions  of  the  Rural  Elevelopment  Act  of  1972.  The  Act  gives 
the  Secretary  of  Agriculture  the  responsibility  for  coordinating  a  nationwide  rural 
development  program.  To  that  end,  the  Secretary  is  directed  to  utilize  the  services 
of  both  Department  of  Agriculture  agencies  and  those  of  the  other  executive  branch 
agencies  in  coordination  with  rural  development  programs  of  State  and  local  gov- 
ernments (Sec,  603(b)). 

In  March  1979  the  Secretary  of  Agriculture  issued  two  memoranda  (Nos.  1977  and 
1979,  attached)  which  laid  out  certain  steps  designed  to  help  fulfill  that  responsibili- 
ty. The  memoranda  announced  the  establishment  of  a  USDA  interagency  Policy 
Coordination  and  Administration  Committee  in  each  State.  The  functions  of  ^e 
Committee  include  ensuring  the  necessary  coordination  of  interagency  actions 
needed  to  comply  with  local  initiatives.  Specifically,  each  Stat«  Committee  is  direct' 
ed  to  work  with  the  governor's  council  and/or  other  appropriate  agencies  in  the 
State  to  develop  State  and  local  rural  development  strategies  and  to  assist  the  State 
government-designated  substate  planning  and  development  agencies  to  determine 
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needs   and   priorities   for   rural    areas   and   to   develop    pTogram    implementation 
strategies. 

The  utilization  of  this  structure  for  rural  telecommunications  planning  would 
obviate  several  of  the  problems  that  we  foresaw  in  the  implementation  of  S.  611, 
First,  while  it  maintains  and  further  encourages  the  State  telecommunications 
planning  units  as  a  key  actor  wherever  possible,  in  those  states  where  no  such  units 
exist,  rural  development  programs  can  still  include  rational,  coordinated  telecom- 
munications options  through  the  outreach  activities  of  USDA  agencies.  In  addition, 


rural  development  considerations  will  be  factored  into  the  State  telecon"nunications 
plan. 

We  believe  that  the  utilization  of  the  Department  of  Agriculture  as  the  lead 
agency,  working  in  close  coordination  with  NTIA  and  other  executive  departments 
will  lead  to:  The  most  effective  use  of  existing  outreach  capabilities;  the  strengthen- 
ing of  State  telecommunications  planning  units  In  states  where  they  exist  and  the 
mechanism  for  telecommunications  planning  capacity-building  where  they  do  not; 
the  creation  of  mechanisms  for  people-up  plannmg,  and  the  activation  of  two-way 
conduits  to  ensure  mutual  feedback  between  rural  development  and  telecommunica- 
tions policy  makers. 


Cordially, 


John  M.  Cornman, 
Pretident,  National  Hural  Center. 


Enclosures:  USDA  memo  #1977,  USDA  memo  #1979. 

U.S.  Depabtmbnt  of  Ageicultube, 

Office  of  the  Secretary, 
Washington,  D.C..  March  IS.  1979. 

Srcrrtarv  s  Memorandum  No.  1977 

State  Policy  Coordination  and  Administration  Committee 

1.  Purpose:  The  purpose  of  this  memorandum  is  to  establish  a  Policy  Coordination 
and  Administration  Committee  in  all  States,  the  Virgin  Islands  and  the  Common- 
wealth of  Puerto  Rico  in  order  to  facilitate  the  Department's  responbilities  and 
expectations  with  regard  to  interagency  actions  in  the  State. 

2.  Background:  At  the  present  time,  the  Department's  responsibilities  and  expec- 
tations for  interagency  actions  on  numerous  topics  and  issues  are  carried  out  by  a 
variety  of  separate,  independent  committees,  task  forces,  and  groups  created  at  the 
request  of  the  Department  or  by  its  constituent  agencies.  Currently  at  the  State 
level,  there  are  separate  committee  structures  for  rural  development,  USDA  emer- 
gency programs,  emergency  preparedness  in  case  of  civil  or  natural  disasters,  land 
use,  enei^  conservation,  administrative  matters  and  a  variety  of  other  areas.  The 
same  USDA  State  level  agency  heads  are  frequently  asked  to  serve  on  all  of  these 
groups.  At  recent  meetings  with  the  USDA  State  level  agency  heads,  concern  was 
expressed  about  the  number  of  interagency  committees  and  task  groups  on  which 
they  are  asked  to  serve.  It  may  be  more  efficient  for  staff  members  to  be  assigned  to 
some  of  these  State  committees  in  order  for  the  State  level  agency  head  to  focus 
more  on  the  overall  interagency  coordination  aspects  at  the  State  level.  In  order  to 

erovide  such  a  coordination  mechanism  for  USDA  State  level  agency  heads,  a 
'SDA  interagency  committee  on  Policy  Coordination  and  Administration  is  being 
established  in  each  State. 

3.  Function:  The  function  of  the  State  Policy  Coordination  and  Administration 
Committee  shall  include,  but  not  necessarily  be  limited  to  ensuring  the  necessary 
coordination  of  interagency  actions  needed  to  carry  out  Department  polity  or  as 
may  be  needed  to  comply  with  local  initiatives.  This  may  include  organizing  and 
coordinating  appropriate  committees  and  task  forces  to  deal  with  specific  topics  or 

4.  Operations:  The  membership  of  the  committee  shall  consist  of  the  State  level 
agency  head  of  each  of  the  following  agencies:  Agricultural  Stabilization  and  Con- 
servation Service;  Farmers  Home  Administration;  Soil  Conservation  Service;  State 
Cooperative  Extension  Service;  Forest  Service;  and  the  Rural  Electrification  Admin- 
istration. If  no  State  level  agency  head  is  located  in  a  State,  ar.  agency  representa- 
tive shall  be  designated  as  a  member  of  the  committee  by  the  next  highest  agency 
oflicial  responsible  for  that  State.  The  heads  of  all  other  departmental  agencies 
operating  in  a  State  may  also  designate  an  appropriate  representative  to  serve  with 
the  above-listed  agencies. 
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snail  meet  at  leEist  quarterly  or  at  the  call  of  the  chairperaon.  Member  agenciee 
shall  provide  information  relating  to  programs  of  their  agencies  and  shall  provide 
the  necessary  HtaTT  aaaistance. 

In  some  of  the  areas  requiring  interagency  coordination,  an  individual  agency 
may  be  designated  lead  responsibility  by  the  State  Policy  Coordination  and  Adminis- 
tration Committee.  Committees  and  task  groups  already  in  eustence  within  a  State 
may  be  authorized  to  fulfill  the  need  for  interagency  coordination  in  a  specific  area. 

All  existing  committees  and  task  forces  established  at  the  Stat«  level  for  Depart- 
mental interagency  coordination  shall  be  reviewed  annually  by  the  Stat«  PoUcy 
Coordination  and  Administration  Committee  to  determine  the  need  for  continuing 
the  committee  functions. 

All  recommendations,  reports  or  other  actions  regarding  the  State  Policy  Coordi- 
nation and  Administration  Committee  shall  be  coordinated  as  necessary  with  the 
Assistant  Secretaries  and  the  appropriate  agency  administrators, 

5.  Existing  Dirtclives:  Prior  del^stions  of  authoritjr,  administrative  r^culations 
and  other  directives  not  inconsistent  with  the  provisions  of  this  memorandum 
remain  in  full  force  and  effect. 

Bob  Bebcland, 
Secretary  {^Agriculture. 

U.S.  Department  op  Agricultijkb. 

Office  op  thk  Sbckktaky, 
WoMhington,  D.C..  Marth  SI.  1979. 

Secretary's  Msmoranuum  No,  1979 

Statement  on  Rural  Development 

1.  Purpose:  This  memorandum  sets  forth  departmentalpolicy  to  improve  economic 
^portunity  and  the  quality  of  life  in  rural  America,  lliis  memorandum  replaces 
Secretary's  Memorandum  1667.  dated  November  7,  1969,  and  all  supplements. 

2.  Background:  Despite  recent  indicators  of  improvement,  rural  America  contin- 
ues to  have  substantial  economic,  environmental,  institutional,  and  social  problems. 
Some  areas  have  chronic  poverty,  others  are  trying  to  cope  with  rapid  growth,  while 
still  others  are  experiencing  gradual  decline  and  stagnation.  Because  of  their  size 
and  disperBion,  rural  areas  are  greatly  affected  by  economic  and  demographic 
fluctuations  and,  in  many  instances,  have  only  limited  institutional  capacity  and 
technical  and  financial  resources  to  cope  with  such  changes. 

In  recent  years,  numerous  departmental  rural  development  efforts  have  been 
initiated  either  by  legislation,  Executive  Order,  Secretary's  Memorandum,  or  Ad- 
ministrative Regulation.  Congress,  in  the  Rural  Development  Act  of  1972,  recog- 
nized that  the  revitalization  and  health  of  rural  America  is  a  matter  of  critical 
national  concern  and  directed  the  Secretary  of  Agriculture  to  address  that  concern 
in  all  of  the  Department's  activities  and  programs  and  to  provide  leaderahip  to 
national  rural  development  efforts.  The  Act  provided  authorization  for  funding  of 
an  extensive  program  of  assistance  to  rural  areas.  In  Section  603(a),  the  Act  Etdded 
rural  development  to  the  mission  of  the  Department  and  to  the  duties  of  the 
Secretary  of  Agriculture.  Section  603(b)  directs  that  the  Secretary  of  Agriculture 

Sirovide  leadership  and  coordination  for  rural  development.  'Htis  directive  reads  as 
oUows:  "The  Secretary  of  Agriculture  is  authorized  and  directed  to  provide  leader- 
ship and  coordination  within  the  executive  branch  and  shall  assume  responsibility 
for  coordinating  a  nationwide  rural  development  program  utilizing  the  services  of 
executive  branch  departments  and  agencies  and  the  agencies,  bureaus,  offices,  and 
services  of  the  Department  of  Agriculture  in  coordination  with  rural  development 
programs  of  State  and  local  governments." 

Tne  broad-range  governmental  programs  that  are  available  to  assist  with  the 
problems  of  rural  areas  are  administered  at  both  the  Federal  and  State  levels  by 
many  different  departments  and  agencies.  The  effects  of  these  programs  are  interre- 
lated, and  their  effectiveness  usually  depends  on  concerted  intergovernmental  plan- 
ning and  implementation. 

3.  Definitions:  Although  the  Department  administers  a  wide  range  of  rural  devel- 
opment programs  in  addition  to  those  provided  for  in  the  Rural  Development  Act  of 
1972,  the  Act,  along  with  agencjr  program  authorizations  and  r^ulations,  provides 
guidance  and  directives  for  defining  rural,  rural  development,  ana  the  roles  of  those 
involved  in  rural  development  activities.  Rural  is  generally  defined  as  those  areas 
which  lie  outside  standard  metropolitan  statistical  areas  ISMSA's).  as  well  as  the 
more  sparsely  settled  areas  within  SMSA's.  Rural  development  is  the  deliberate 
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actions  of  communities,  groups,  and  individuals  to  improve  income  levels,  to  provide 
adequate  housing  and  a  variety  of  essential  community  facilities  and  services,  and 
to  enhance  economic  and  social  oppcrtunltiea  for  rural  people. 

Section  603  of  the  Act  defines  the  Secretary  of  Agriculture's  role  as  that  of 
providing  leadership  and  coordination  to  the  Nation's  rural  development  efforts  by: 
(1)  advocating  rural  development  within  the  executive  branch  ana  with  State  and 
local  governments  and  the  private  sector;  (2)  establishing  rural  development  goals 
and  reporting  on  prwress  made  in  attaining  these  goals,  and  <3)  facilitating  actions 
by  which  rural  residents  can  initiate  and  carry  out  necessary  steps  in  tne  rural 
development  process. 

These  steps  include:  Determining  their  goals  and  objectives;  establishing  prior- 
ities; developing  and  implementing  strategies  and  programs  designed  to  acnieve 
goals  and  objectives;  marshaling  resources  from  public  and  private  sources  in  terms 
of  dollars,  manpower,  and  effort. 

These  definitions  and  roles  make  tt  clear  that  effective  rural  development  re- 
quires planning,  negotiating,  and  program  development  and  implementation  at  the 
local.  State,  and  Federal  levels,  and  the  development  and  maintenance  of  a  process 
within  which  these  activities  can  occur, 

4.  Goals:  The  national  rural  development  goals  are  to: 

1.  Improve  rural  income  levels  and  increase  rural  employment  opportunities. 

2.  Improve  the  access  of  rural  residents  to  adequate  housing  and  essential  commu- 
nis facilities  and  services. 

3.  Provide  a  more  equitable  distribution  of  opportunities  through  targeting  efforts 
on  distressed  areas,  communities,  and  people. 

4.  Create  and  implement  a  process  for  involving  the  private  sector  and  local, 
State,  and  Federal  agencies  in  establishing  policies  and  pri^rams  that  affect  rural 

5.  Strengthen  the  planning,  management,  and  decisionmaking  capacity  of  public 
and  private  institutions  concerned  with  economic  opportunity  and  quality  of  life  in 
rural  America. 

5.  Policy:  E^ch  agency  of  the  Department  that  conducts  programs  related  to  rural 
development  will  give  aggressive  f^idership  and  assistance  to  meeting  the  national 
rural  development  goals.  The  agencies  of  the  Department  will  help  stren^hen  the 
ability  of  local  and  State  public  and  private  agencies  to  be  more  responsive  to  the 
needs  and  desires  of  rural  people.  The  programs  of  the  Department  will  be  directed 
towards  helping  distressed  rural  areas,  communities,  and  people,  especially  those 
with  limited  incomes,  minorities,  and  the  aged,  by  helping  provide  a  more  equitable 
distribution  of  opportunities  and  access  to  essential  services  and  facilities. 

6,  Implementation:  Each  agency  will:  (I|  at  the  b^inning  of  each  fiscal  year. 
identify  how  its  programs,  services,  and  technical  assistance  will  contribute  to  rural 
development  goals  and,  (2)  at  the  end  of  each  fiscal  year,  evaluate  and  report  its 
contributions  to  rural  development  goals  to  its  administrator.  Both  reports  will  be 
made  available  to  other  USDA  agencies  and  to  the  Assistant  Secretary  for  Rural 
Development. 

InlerdepaHmental 

The  interdepartmental  Assistant  Secretaries  Working  Group  for  Rural  Develop- 
ment has  been  established  by  the  regulations  implementing  the  Rural  Development 
Act  as  the  primary  vehicle  for  coordination  of  national  rural  development  policy 
among  departments.  The  Assistant  Secretary  for  Rural  Development  is  designated 
chairman  of  the  working  group  and  the  Farmer's  Home  Administration  Office  of 
Rural  Development  Policy  Management  will  provide  core  staff  support. 

In  meeting  the  leadership  and  coordination  responsibility  of  Section  603  of  the 
Rural  Development  Act,  the  Assistant  Secretary  for  Rural  Development  will:  Pro- 
mote cooperation  among  Federal  departments  and  agencies  and  involve  them  in 
formulating  and  implementing  policies,  strategies,  and  programs;  Provide  a  forum 
for  consideration  of  mutual  problems  concerning  Federal  pn^ams  and  activities 
affecting  rural  areas  and  for  the  exchange  of  information  needed  to  achieve  coordi- 
nation oif  rural  development  efforts;  Identify  rural  development  problems  of  particu- 
lar States,  regions,  or  localities  which  require  interagency  or  intergovernmental 
coordination. 

Intradeparlmental — National  Level 

A  USDA  Rural  Development  Coordinating  Committee  is  hereby  established  as  a 
vehicle  for  coordinating  rural  development  policy  and  activities  within  the  Depart- 
ment of  Agriculture  and  assisting  State  committees  with  their  rural  development 
responsibilities.  The  committee  will  be  chaired  by  the  Assistant  Secretary  for  Rural 
Development.  The  Assistant  Secretary  for  Conservation,  Research,  and  Education 
will  be  vice-chairman.  The  members  of  the  committee  wUl  be  the  administrative 
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heads  and/or  their  associate  or  deputy  of:  (1)  Agricultural  Stabilization  and  Conser- 
vation Service,  (2)  Ek»nomlc8,  Statistics,  and  Cooperatives  Service.  (3)  Farmen 
Home  Administration.  (41  Forest  Service.  (5)  Rural  Electrification  AdmiiuBtration, 
(6)  Soil  Conservation  Service.  (7)  Science  and  Education  Adroiniatration,  and  (8)  the 
Ofiice  of  Transportation.  The  deputy  directors  of  the  Science  and  Education  Admin  - 
istration  for  Extension,  Cooperative  Research  and  Agriculture  Research  will  also  be 
members.  Other  USDA  agencies  may  be  asked  to  participate  on  an  ad  hoc  basia.  The 
chairman  of  the  USDA  Rural  Development  Coordinating  Committee  will  eatabliah  a 
meeting  schedule  and  establish  procedures  and  subcommittees  at  needed  to  cany 
out  assignments.  This  committee  will  establish  a  common  format  for  the  actions 
required  in  the  implementation  section  of  this  Memorandum. 

The  purpose  of  the  USDA  rural  Development  Coordinating  Committee  is  to  facili- 
tate cooperative  and  supportive  planning  and  programming  among  individual 
USDA  agencies  for  targeting  on  national  rural  development  goals;  to  advise  the 
Secretary  and  the  Assistant  Secretary  on  rural  development  policy  and  program 
issues;  and  to  assist  the  State  Rural  Development  Coordinating  Committees  with 
their  rural  development  efforts.  The  Committee  will  also  provide  frequent  communi- 
cations from  the  Department  through  the  State  Rural  Development  Coordinating 
Committees  to  regional.  State,  and  field  olTicee  of  USDA  agencies  to  assure  consist- 
ent understanding  and  application  of  the  Department's  policies  and  dijectives  relat- 
ed to  rural  development.  The  Committee  wilt  also  coordinate  with  State  level  USDA 
policy  and  administrative  committees  to  facilitate  the  coordination  of  related  pro- 
gram delivey  within  States. 

A  working  group  is  herey  established  to  aid  the  USDA  Rural  Development  Coordi- 
nating Committee.  The  chairman  of  the  Rural  Development  Coordinating  Commit- 
tee will  appoint  an  executive  secretary  for  the  Committee,  who  will  also  serve  as 
chairman  of  the  working  group.  Elach  member  agency  will  assign  a  person  to  aerve 
on  the  working  group  and  to  provide  staff  assistance  to  the  USDA  Rural  Develop- 
ment Coordinating  Committee.  Temporary  or  intermittent  assignment  of  additional 
staff  resources  will  be  made,  by  the  member  agencies  where  needed,  to  supplement 
the  staff  team. 

Iniergovemmental — Stale  Level 

The  USDA  State  Policy  Coordination  and  Administration  Committee  will  arrange 
for  the  establishment  of  rural  development  coordinating  committees  at  the  State 
level.  E^ach  State  coordination  committee  is  to  select  its  own  chairman.  The  agency 
chairing  the  State  Rural  Development  Coordinating  Committee  will  arrange  for  the 
necessary  staff  support  for  the  administrative  work  of  the  Committee. 

For  accomplishing  the  major  substantive  work  of  the  Committee,  it  is  recommend- 
ed that  specific  subcommittees  or  task  forces  be  established  that  focus  on  one  or 
another  subject  area  within  rural  development.  Agencies  with  particular  program 
responsibilities  (for  example,  FmHA  in  housing  or  community  facilities,  or  Exten- 
sion in  research  and  education)  should  be  encouraged  to  assume  leaderehip  for 
convening  those  subcommittees  or  task  forces. 

Organization  poh  Use  of  the  Telephone,  Inc., 

Owings  Mills,  Md.,  May  17,  1979. 
Hon.  Barry  Goluwater, 
Senate  Office  Building, 
Washington,  D.C 

Dear  Senator  Goldwater:  Listed  below  are  this  organization's  suggested  amend- 
ments to  Senate  Bill  622.  The  purpose  of  these  suggestions  is  to  provide  for  the 
special  telecommunications  needs  of  hearing-impaired  people  and  all  other  handi- 
capped people. 

Under  Title  II.  section  225(aK2),  after  the  words  "United  States"  we  suggest 
adding,  "including  hearing-impaired  and  alt  other  handicapped  peoole." 

Under  the  same  title  and  section,  at  (aXS)  after  the  last  word  property"  please 
add,  "including  the  life  and  property  of  hearing-impaired  people  and  all  other 
handicapped  people." 

Under  the  same  title  and  section  at  (5Xb)  there  are  nine  declarations  of  policy.  We 
would  like  to  see  the  addition  of:  (10)  to  ensure  that  the  needs  of  hearing-impaired 
and  all  other  handicapped  people  are  provided  for  to  the  greatest  extent  possible 
with  present  technology:  (ID  to  ensure  that  new  technologies  and/or  devices  are  not 
Utilized  or  marketed  unless  they  maintain  or  advance  the  quality  level  of  communi- 
cations services  U>  hearing-impaired  and  all  other  handicapped  people. 
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This  conflicts  with  Section  109  of  the  Federal  Credit  Union  Act  of  1934,  as 
amended,  which  states  that  "Federal  credit  union  membership  shall  be  limited  to 
groups  having  a  common  bond  of  occupation  .  .  ."  Credit  unions,  by  their  nature 
have  been  able  lo  provide  the  financial  services  their  members  want  and  need 
because  these  members  elect  the  credit  unions'  officers  and  directors  from  among 
themselves.  This  means  that  in  a  telephone  credit  union,  drawing  its  membership 
from  a  telephone  company,  the  olTicera  and  directors  must  be  telephone  company 
ernployees. 

Senator  Holhngs.  passage  of  this  bill  as  written  could  deprive  hundreds  of  thou- 
sands of  telephone  company  employes  in  more  than  300  telephone  credit  unions  of 
credit  union  services.  This  deprivation  would  especially  harm  non- management 
employees  at  a  time  when  the  cost  of  consumer  financial  services  is  going  up. 

Consequently,  on  liehalf  of  the  members  of  telephone  company  credit  unions 
acroes  the  country,  the  National  Association  of  Federal  Credit  Unions  respectfully 
requests  that  Section  214  (bXU  and  (bxaj  of  S.  GU  be  altered  to  clearly  allow 
continuation  of  the  member  operation  of  telephone  credit  unions,  and  to  conform 
with  the  appropriate  provisions  of  the  Federal  Credit  Union  Act. 

Thank  you  very  much  for  the  opportunity  to  comment  on  S.  611.  If  this  associ- 
ation can  ofTer  further  comment  or  answer  any  questions  on  this  matter,  please 
contact  me  at  your  convenience. 
Sincerely  yours, 

Richard  M.  M.  McConnkix, 

Executive  Vice  President. 


Hon.  Brne8t  p.  Holunos, 
Russell  Senate  Office  Building. 
Washington.  D.C 

Dear  Senator  Holungs:  1  would  like 
on  S.  611.  I  think  the  panel  discussion  wi 
forced  to  leave  early.  Unfortunately,  I 
amplication  that  I  was  unable 

There  are  a  number  of  rej 
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.0  thank  you  for  the  opportunity  to  testify 
i  fruitful  and  very  much  regret  that  I  was 

_ ., , afraid  that  some  of  my  statements  needed 

provide  because  of  my  early  departure. 
ns  beyond  those  given  in  my  testimony  why  the 
Liepartmeni  oi  /agriculture  snoujd  be  the  Federal  lead  agency  for  rural  telecommu- 
nications planning.  Telecommunications  can  be  of  inestimable  value  to  rural  devel- 
opment. There  are  two  factors  that  may  vastly  increase  the  importance  of  the 
technology.  First  is  the  energy  shortage.  Because  much  of  rurai  America  is  charac- 
terized by  the  geographic  separation  of  people— either  by  distance  or  difTicult  ter- 
rain— transportation  is  particularly  energy  intensive.  As  energy  costs  rise,  an  in- 
creasing proportion  of  available  financial  resources  will  perforce  be  allocated  to  the 
movement  of  essential  ^oods  le.g,,  food).  It  will  be  necessary  to  utilize  alternative 
means  of  delivering  services  if  they  are  to  be  delivered  to  an  adequate  extent.  While 
all  services  cannot  be  delivered  via  telecommunications  all  of  the  time,  many 
services  can  be  so  delivered  some  of  the  time.  Second,  the  current  regulatory 
climate  favoring  deregulation  of  the  transportation  carriers  will  unquestionably 
have  great  impact  on  rural  areas.  There  is  no  doubt  that  air  line  deregulation  has 
resulted  in  some  loss  of  service.  It  is  expected  that  rail  der^ulation  will  have  the 
same  effect.  Whether  market  mechanisms  will  adjust  to  compensate  for  loss  of 
service  is  a  matter  of  speculation  at  this  time.  Certainly,  the  marketplace  has  a 
higher  probability  of  making  the  adjustment  if  telecommunications  is  included  in 
the  universe  of  potential  human  services  carriers. 

However  people— particularly  rural  people — are  unifarailiar  with  the  possible 
telecommunications  technologies.  If  telecommunication  is  to  be 
must  be  accomplished. 
several  extension  services  le.g..  Coop 
erative  Extension)  and  outreach  technical  assistance  mechanisms  (e.g..  REA  field 
representatives]  has  an  existing  structure  which  can  assume  the  education  task.  The 
structure  has  been  tested  over  time  and  has  been  found  to  be  effective.  In  addition. 
the  structure  is  capable  of  feeding  field  information  to  policy  makers.  This  structure 
ideally  suited  to  cany  out  the  planning  activities  proposed  in  S.  611.  If  the  DoA 
structure  is  not  utilized  then  another,  similar  structure  would  have  to  be  created. 
staffed  and  trained  within  another  department.  This  is  a  costly  alternative  and. 
even  if  initiated,  one  with  a  limited  potential  for  near-term  effectiveness.  However. 
without  that  type  of  structure,  S.  eil's  call  for  grass  roots  needs  assessement  and 
community  education  cannot  be  implemented  within  the  allotted  planning  budget. 
Note  that  NTIA's  expenditure  per  county  for  its  current  3-county  needs  a 
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efTort  is  a]moet  twice  that  authorized  in  the  Bill  and  does  not  cover  the  entire  range 
of  stipulated  planning  activities. 

A  further  question  for  consideration  is,  "Why  can  we  not  utlUie  the  DoA  struc- 
ture but  place  it  under  the  aegis — for  telecommunications  planning  purposes — of 
the  Department  of  Commerce?"  One  answer  lies  simply  in  the  nature  of  organiza- 
tions. If  the  control  and  incentive  system  rests  with  one  organization,  the  priorities 
of  a  second  organization  will  get  short  shrift.  In  other  words,  the  DoA  mechanisms 
will  not  work  effectively  unless  the  responsibility  for  rural  telecommunications 
planning  belongs  to  DoA.  This  will  be  true  whatever  the  rhetoric  to  the  contrary. 

More  fundamental,  however,  is  the  matter  of  distinguishing  implementation 
issues  from  policy  issues.  There  are  two  policy  areas  under  consideration  here,  i.e., 
telecommunications  policy  and  rural  development  policy.  We  submit  that  rural 
telecommunications  planning  is  not  a  telecommunications  policy  function  but  an 
implementation  strategy  alternative  to  serve  the  ends  of  rural  development  policy. 
Decisions  relating  to  spectrum  allocation,  decisions  about  de-regulation,  decisions 
about  privacy  protection,  decisions  about  whether  to  encourage  technolc^cal  inno- 
vation, and  so  forth  are  telecommunications  policy  issues  which  should  be  addreooed 
by  an  agency  tike  NTIA.  Presumably,  the  national  policies  are  developed  by  racon- 
ciling  the  sometimes  conflicting  implementation  strategies  chosen  to  further  other 
policy  area  mandates.  Thus,  while  policy  decisions  may  limit  the  range  of  available 
implementation  choices,  they  do  not,  in  themselves,  dictate  the  choice. 

A  serious  problem  arises  when  the  responsibility  for  selecting  implementation 
strategies  for  one  policy  area  (Al  is  lodged  in  the  same  place  as  the  policy  responsi- 
bilities in  another  area  (B).  That  is,  there  is  a  strong  tendency  to  make  implementa- 
tion choices  for  A  that  will  fit  the  existing  policy  B's^whether  or  not  they  serve  A's 
ends.  There  is  no  incentive  to  re-examine  B'b  policies.  This  leads  to  a  situtation  of 
"policy  lag"  very  similar  to  the  more  familiar  phenomenon  of  "regulatory  lag" 
which  is  currently  the  subject  of  much  discussion  both  in  Congress  and  in  the 
regulatory  agencies  themselves. 

While  we  strongly  urge  that  DoA  act  as  the  lead  agency  for  rural  telecommunica- 
tions planning,  we  also  urge  that  NTIA  play  two  critical  roles,  i.e.,  (1)  to  teach  and 
(2)  to  learn.  We  noted  above  that  DoA  has  the  structure  to  perform  the  educational 
outreach  function  mandated  in  S.  611.  Beyond  that.  DoA,  thorough  the  Rural 
Electrification  Administration,  has  unmatched  expertise  in  both  the  economica  and 
technology  of  rural  telephony.  Insofar  as  the  other  telecommunications  technologies 
are  concerned,  NTIA  clearly  has  the  superior  knowledge — particularly  in  the  areas 
of  innovative  technology.  (It  is  not  clear  that  either  organization  thoroughly  under- 
stands the  economics  of  the  innovative  technologies  in  rural  areas  although  REA 
has  a  better  grasp — through  its  banking  function— of  rural  fmance  in  general). 
While  the  DoA  structure  provides  the  ideal  technology  transfer  mechanism,  the 
NTIA  expertise  is  needed  to  teach  the  teachers.  In  addition,  NTIA's  technical 
expertise  combined  with  its  function  as  telecommunications  policy  maker  makes  the 
agency  eminently  suitable  to  provide  advice  on  the  range  of  telecommunications 
alternativeB  available  to  implement  rural  development  policy  within  the  rubric  tA 
existing  telecommunications  policy. 

A  close  working  relationship  would  also  provide  NTIA  with  vital  feedback  from 
rural  areas.  This  feedback  would  permit  NTIA  to  realistically  assess  whether  and 
how  national  telecommunications  policy  inhibits  rural  development.  That  infonna- 
tion,  combined  with  information  gathered  from  other  policy  areas,  would  help  NTIA 
become  a  more  responsive,  more  accurate  policy  maker. 

The  use  of  the  DoA  structure  would  both  clarify  and  strengthen  the  role  of  the 
states  in  rural  telecommunications  planning.  It  might  be  helpful  at  this  time  to 
review  some  salient  portions  of  the  Rural  Development  Act  of  1972,  The  Act  gives 
the  Secretary  of  Agriculture  the  responsibility  for  coordinating  a  nationwide  rural 
development  program.  To  that  end,  the  Secretary  Is  directed  to  utilize  the  services 
of  both  Department  of  Agriculture  agencies  and  those  of  the  other  executive  branch 
agencies  in  coordination  with  rural  development  programs  of  State  and  local  gov- 
ernments (Sec,  603(b)), 

In  March  1979  the  Secretary  of  Agriculture  issued  two  memoranda  (Nos.  1977  and 
1979,  attached)  which  laid  out  certain  steps  designed  to  help  fulfill  that  reBpoDsibili- 
ty.  The  memoranda  announced  the  establishment  of  a  USDA  interagency  Policy 
(Coordination  and  Administration  Committee  in  each  State,  The  functions  of  the 
Committee  include  ensuring  the  necessary  coordination  of  interagency  actions 
needed  to  comply  with  local  initiatives.  Specifically,  each  State  Committee  is  direct- 
ed to  work  with  the  governor's  council  and/or  other  appropriate  agencies  in  the 
State  to  develop  State  and  local  rural  development  strategies  and  to  assist  the  State 
government-designated  subetate  planning  and  development  agencies  to  determine 
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Two  years  have  elapsed  since  the  hearings  held  by  the  House  Subcommittee  on 

Communications.  The  situatian  in  facihties  planning  for  Europe— USA  relations  has 
improved  in  the  last  months  but  the  problems  encountered  oy  the  European  tele- 


communications entities  which  were  acute  in  19TT.  have  not  yet  been  overcome. 

We  believe  that  the  Subcommittee  is  familiar  with  these  problems,  particularly  in 
the  case  of  the  TAT  7  submarine  cable  project.  We  also  believe  that  the  Subcommit- 
tee shares  our  views  that  these  problems  derive  from  the  current  U.S.  re^latory 
procedures  by  which  the  U.S.  international  service  carriers  with  whom  we  conduct 
negotiations  and  conclude  agreements  on  submarine  cable  projects  must  await  FtX 
authorization  for  investment  in  and  activation  of  individual  projects. 

It  must  be  understood  that  the  indirect  influence  which  is  thus  exerted  by  one 
authority  in  a  foreign  countrv  is  unacceptable  to  the  European  countries. 

There  have  been  nigh-level  policy  discussions  held  by  CLTA  in  the  last  years  with 
representatives  of  the  U.S.  government  authorities  concerned,  the  international 
service  carriers  and  COMSAT— as  well  as  with  Teleglobe,  Canada.  The  FCC,  among 
others,  has  expressed  understanding  in  these  discussions  for  the  discontent  of  the 
European  entities  and  also  recognized  that  the  situation  causes  problems  both  for 
the  U.S.  and  European  entities  involved.  The  FCC  has  also  attempted  to  improve 
the  situation  by  the  development  of  a  construction  and  use  facilities  plan. 

The  procedure  to  develop  an  overall  master  plan  for  the  North  Atlantic  for  the 
period  through  1985  was  instituted  by  the  FCC  in  November  1976.  The  European 
t«lecommunicationB  entities  welcomed  the  idea  of  the  development  of  such  plans  as 
such  but,  the  unilateral  way  in  which  it  was  to  be  worked  out  is  unacceptable  and 
we  therefore  developed  a  CEPT  Master  Plan  in  parallel.  This  Master  Plan  was  the 
result  of  agreements  betwen  the  operating  entities  on  both  sides  of  the  Atlantic. 

This  parallel  procedure  has  not  imoroved  the  situation,  however,  but  resulted  in 
an  impasse  on  facilities  planning  for  tne  North  Atlantic  Area  for  two  years. 

All  parties  concerned  nave  now  agreed  that  such  problems  must  be  avoided  in  the 
aiture. 

The  objective  of  achieving  operating  entities  mutually  agreed  plans  can  only  be 
reached  3'  their  plans  are  developed  against  a  background  of  mutual  understanding 
and  joint  collaboration  amongst  policy  maiiera.  Teleglobe,  Canada,  CLTA/STA  in 
Europe,  FCC.  NTIA.  DOS,  the  international  service  carriers  and  COMSAT  in  the 
United  States  have  therefore  implemented  this  spring  a  new  consultative  process 
which  should  assure  the  joint  and  continuous  interchange  of  views  on  the  policies 
affecting  the  development  of  the  North  Atlantic  network^for  the  period  after 
1985— taking  into  account  (inter  alia)  the  new  possibilities  that  can  be  foreseen  by 
the  use  of  new  satellite  and  cable  technology  (such  as  TDMA  and  fibre  optics). 

The  new  features  in  this  process  are  that  the  development  of  planning  for  subma- 
rine cable  and  satellite  facilities  wil  be  carried  out  by  the  operating  entities  in  the 
light  of  a  continuing  process  of  policy  consultation  runnii^  in  parallel. 

The  initial  activities  of  this  consultative  process  will  be  evaluated  this  autumn. 

The  European  parties  believe  that  the  process  will  be  workable  although  it 
requires  the  dedication  of  significant  work  and  time  resources. 

CLTA  asiis  the  Subcommittee  to  note,  however,  that  the  establishment  of  such  a 
process  does  not  remove  the  main  reason  for  the  difficult  situation  in  the  planning, 
construction,  and  operation  of  international  telecommunications  between  Ehirope 
and  USA  which  is  the  fact  that  under  the  current  U.S.  legislation  the  European 
investors /operators  do  not  have  a  U.S.  correspondent  with  whom  they  can  conduct 
negotiations  and  conclude  commercial  agreements  regulating  investments  on  an 
equal  basis. 

If  a  body  for  international  facilities  planning  should  be  established  by  a  new  or 
amended  U.S.  Communications  Act,  whatever  the  composition  of  such  a  body,  the 
CLTA  wishes  the  Subcommittee  to  recognize  that  the  European  telecommunications 
entities  are  held  to  accoimt  for  the  effective  and  economic  operation  of  their  services 
by  their  ^vemments.  They  must  therefore  be  able  to  provide  the  best,  low-cost 
service  with  the  highest  possible  grade  of  service  to  their  customers  without  being 
limited  by  the  r^ulatory  procedures  in  a  foreign  country. 

CEPT  Liaison  CoMHnrEE  por  Transatlantic  Tblbcommunications  (CLTA) 


Chairman  Van  Deerun  and  members  op  the  SuacouMrtTEE:  My  name  is  Tor- 
sion LarsBon  from  the  Swedish  Telecommunications  Administration.  I  am  Chairman 
of  the  CEPT  Liaison  Committee  for  Transatlantic  Telecommunications,  the  CLTA. 

I  am  accomftanied  by  Mr.  Luis  Terol  from  Spain  who  is  Vice-Chainnan  of  the 
CLTA,  Mr.  Enrico  Brizzi  from  Italy  who  is  Chairman  of  the  CEPT  Transatlantic 
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Systems  Group,  the  STA.  and  Mrs  Birgitta  N^lund  also  from  Sweden,  who  is 
secretary  of  the  CLTA. 

On  behalf  of  the  European  Conference  of  Postal  and  Telecommunications  Admin- 
iBtrations— the  CEPT— may  I  express  our  appreciation  of  the  Subcommittee's  kind 
invitation  to  attend  and  observe  your  oversight  hearing  on  the  US  Communications 
Act  and  to  state  the  European  view.  This  enables  ub  in  the  spirit  of  international 
cooperation,  as  independent  but  vitally  concerned  parties,  to  sa^  forth  our  Ehiropean 
views  on  international  telecommunications  between  USA  and  Europe. 

The  European  telecommunications  entities  have  for  many  years  been  concerned 
with  the  negotiation,  planning  and  provision  of  telecommunication  services  all  over 
the  world.  In  recent  years,  however,  US  regulatory  proceasee  have  had  an  increas- 
ingly adverse  impact  on  common  European /North  American  interests  in  transatlan- 
tic telecommunications.  Problems  have  not  been  conHned  to  one  particular  aspect. 
The  operation  and  tariff  structure  of  the  telephone,  telex,  and  data  communication 
services  have  been  affected  but  repercussions  have  been  particularly  strong  in 
facility  planning  for  Europe-USA  relations  since  the  be^nning  of  the  1970's,  and 
cable  and  satellite  circuit  activation  has  proved  to  be  of  major  concern. 

In  my  introductory  remarks  made  at  the  informal  policy  diacusaions  held  at 
Reston,  Virginia,  last  December,  between  representatives  of  CEPT,  Teleglobe. 
Canada  and  US  authorities  and  telecommunications  entities  {Appendix  1)  I  gave  a 
broad  outline  of  European-North  American  relations.  Assuming  that  the  record  of 
that  meeting  is  available  to  you,  I  need  only  mention  here  that  in  order  to  have  a 
permanent  basis  for  European  initiatives  involved  in  the  planning  and  provision  of 
transatlantic  facilities,  the  CEPT  has  set  up  two  special  bodies.  These  are  the 
Liaison  Committee  for  Transatlantic  Telecommunications,  the  CLTA,  and  the 
Transatlantic  Systems  Working  Group,  the  STA,  which  formulate  European  policies 
and  represent  European  interests  at  meetings  with  USA  and  Canadian  authorities. 

New  transatlantic  submarine  cable  systems  carrying  traffic  between  Europe  and 
USA  are  jointly  owned  by  the  European  telecommunications  entities  and  the  US 
common  carriers.  The  European  entities  are.  therefore,  overseas  correspondents  to 
the  US  (»mmon  carriers  in  the  planning,  provision  and  operation  of  transatlantic 
facilities.  It  is  with  the  carriers  that  they  conduct  negotiations  for  individual  pro- 
jects and  it  is  with  the  carriers  that  they  sign  the  agreements  governing  these 
projects.  The  European  entities  are  authorized  by  their  respective  governments  to 
carry  out  the  planning  of  international  telecommunications  facilities,  to  make  in- 
vestment in  the  different  projects,  and  then  as  co-owners  to  activate,  operate  and 
maintain  them  on  a  strictly  commercial  basis.  However,  the  correspondents  in  the 
USA  with  whom  Joint  decisions  are  reached  and  who,  as  investors  and  co-owners 
share  the  same  rights  and  responsibilities  as  the  Europeans,  are  obliged  to  await 
FCC  authorization  before  investment  in,  and  subsequent  activation  of,  each  facility. 
This  has  been  particularly  onerous  in  relation  to  cable  projects.  Under  current 
procedure,  the  US  carriers  await  the  conclusion  of  n^otiations  with  their  European 
correspondents  before  applying  for  an  authorization  order.  This  has  led  to  a  situa- 
tion in  which  the  cable  owners  have  had  to  run  risiis  (e.g.  delayed  return  on  capita] 
invested,  or  delayed  construction  of  new  facilities  needed  to  cater  for  growth  in 
business). 

The  difHculties  resulting  from  this  procedure  have  been  particularly  acute  in 
relation  to  the  two  most  recent  cables,  TAT  5  and  TAT  6.  The  reason  for  this  was 
that  initial  FCC  authorization  was  concerned  only  with  investment  and.  consequent- 
ly, new  applications  had  to  be  filed  by  the  US  carriers  regarding  the  activation  of 
the  circuits. 

The  more  recent  problems  arose  in  relation  to  the  TAT  6  cable.  The  US  carriers 
had  filed  applications  with  the  FCC  regarding  the  construction  and  operation  of  this 
cable  already  by  the  turn  of  the  year  1971-1972.  These  applications  included  the 
circuit  activation  plans  for  1976-1979.  The  authorization  order  for  the  activation  of 
the  cable  circuitry  was.  however,  not  issued  until  June  1976  and  only  covered  the 
period  up  to  the  end  of  that  year.  For  the  1977-79  activation  plans  the  carriers  were 
requested  to  submit  new  applications  and  the  final  authorization  orders  were  only 
received  at  the  end  of  January,  1977.  The  problems  have  been  discussed  at  joint 
European /North  American  meetings  at  different  levels.  The  consultative  working 
group  for  North  Atlantic  Telecommunications  in  which  the  European  interest  is 
represented  by  the  STA  has  met  three  times.  The  first  informal  policy  discussions 
between  CLTA  and  FCC  representatives  were  held  in  United  Kingdom  in  July  of 
last  year  and  further  discussions  took  place  at  Reston.  Virginia  in  December  when  a 
CEPT  Policy  document  was  presented  (Appendix  21.  This  document  had  already 
been  distributed  to  the  US  authorities  and  carriers.  The  next  CLTA/ Tel^iobe/ USA 
meeting  will  be  held  in  Italy  in  June. 
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The  CEPT  document  was  issued  before  the  FCC  further  statement  on  the  polity  to 
be  followed  in  USA  in  future  licensing  of  facilities  for  overseas  communications 
iasued  in  Docket  18875  of  November  19,  1976  in  which  the  FCC  outline  their 
intention  of  developing  a  comprehensive  plan  in  the  course  of  1977,  r^ardine  the 
overall  deployment  and  use  of  future  cable  and  satellite  facilities  in  the  North 
Atlantic  Re^on  for  the  period  up  to  the  mid  1980's.  The  CLTA  has  welcomed  the 
idea  of  the  Master  Plan  but  cannot  accept  the  unilateral  way  in  which  it  will  be 
worked  out.  On  the  other  hand,  the  Europeans  have  noted  with  satisfaction  in  the 
FCC  assurance  that  activation  within  proposals  consistent  with  the  overall  Master 
Plan  will  be  approved  almost  automatically. 

However,  the  fact  that  the  FCC  has  stated  an  intention  not  to  issue  any  authori- 
zation orders  on  specific  projects  until  the  adoption  of  the  final  US  Master  Plan 
might  well  imply  that  the  nejtt  transatlantic  cable  system,  already  the  subject  of 
negotiation  between  the  prospective  owners,  will  be  delayed.  The  CEPT  Administra- 
tions have  therefore  decided  and  already  started  work  on  a  CEPT  Master  Plan.  This 
will  be  prepared  in  parallel  with  the  FCC  plan  and  will  cover  the  same  period.  The 
two  draft  plans  will  be  compared  at  the  joint  European /North  American  meeting  in 
June  and  possible  divergencies  discussed  in  the  course  of  their  development. 

TTie  CLTA  would  ask  the  Subcommittee  to  consider  that  the  problems  we  have 
outlined  here  today  have  arisen  as  a  result  of  the  indirect  influence  currently 
exerted  on  European  interests  by  US  legal  procedures.  The  problems  which  have 
arisen  are  compounded  by  the  regulatory  role  of  the  FCC  which  makes  it  impossible 
for  the  Commission  to  negotiate  with  overseas  entities  whose  interests  it  indirectly 
influences.  We,  therefore,  ask  the  Subcommittee  to  consider  the  need  for  the  Euro- 
pean owners  of  transatlantic  facilities  to  be  able  in  the  future,  to  conduct  negotia- 
tions and  conclude  commercial  aereementa  r^ulating  investments  on  an  equal  oasis 
with  the  US  common  carriers.  We  further  ask  the  Subcommittee  to  consider  the 
need  for  the  activation  of  facilities  to  be  in  no  way  delayed  or  prevented  by  a 
unilateral  FCC  decision  and  similarly  that  the  expected  return  on  capital  invested 
will  not  fail  to  materialize  as  a  result  of  US  public  procedure. 

In  conclusion,  the  Subcommittee  will  appreciate  that  the  European  telecommuni- 
cations  entities  must  be  able  to  ensure  that  the  European  public  interest  is  best 
■af^uarded  and  to  provide  telecommunications  services  which  meet  users'  traffic 
and  service  quality  requirements  in  a  timely  and  cost  effective  manner. 

Inlrvduclion  by  Chairman,  CLTA,  at  Washington  Meeting  December  1-2,  197S 

Although  the  CLTA  was  set  up  only  in  1^5.  its  origins  lie  further  back  in  time, 
in  the  period  1970-71  when  the  European  Administrationa  became  seriously  con- 
cerned at  the  adverse  impact  on  their  common  interests  of  FCC  decisions  in  relation 
to  the  TAT  5  and  the  original  TAT  6  submarine  cable  projects.  There  were  two  high- 
level  meetings  in  1971,  one  in  Paris  and  One  in  Washmgton,  which  were  helpful  in 
removing  some  of  the  misunderstandings  about  these  projects.  After  that,  Europe- 
USA  relations  were  carried  on  at  an  informal  level  until,  in  1974,  the  European 
Administrations  came  together  again  in  order  to  discuss  more  formally  with  the 
FCC  at  Munich  the  difficulties  which  arose  in  connection  with  the  CANTAT  2  and 
the  later  (successful)  TAT  G  projects.  It  was  then  decided  to  put  the  European 
initiative  involved  on  to  a  more  permanent  basis,  and  to  place  it  within  the  Europe- 
an Conference  of  Postal  and  Telecommunications  Administrations,  the  CEPT,  as  the 
Liaison  Committee  on  Transatlantic  Telecommunications  (CLTA),  The  decision  to  do 
this  was  taken  at  the  meeting  of  the  CEPT  Telecommunications  Commission  held  in 
TorremotinoB,  Spain  in  April  1975.  At  that  meeting  it  was  also  decided  to  create  a 
Transatlantic  Systems  Working  Grou--.  STA,  subordinate  to  the  CLTA. 

The  terms  of  reference  of  the  CLTA  are  among  other  things  to  define  the  general 
CEPT  policy  as  to  planning  of  transatlantic  telecommunications;  and  to  establish 
necessary  contacts  at  the  highest  level  with  Canadian  and  U.S.  authorities  in  order 
to  make  this  policy  known. 

The  terms  of  reference  of  the  STA  Group  include:  To  specify  and  keep  the  CEPT 
planning  policy  on  transatlantic  systems  up  to  date,  considering  the  needs  caused  by 
increase  of  traffic,  of  the  change  of  operations  methods  as  well  as  types  of  cables, 
satellite  systems,  etc.;  to  carry  out  joint  studies  in  this  field,  with  Canadian  and  U.S. 
authorities  and  to  represent  the  CEPT  at  policy  and  planning  meetings  below  the 
level  of  CLTA;  to  report  to  the  CLTA  in  view  of  its  high  level  meetings  with 
Canadian  and  U.S.  authorities  and  to  consult  other  CEPT  working  groups. 

Both  the  CLTA  and  the  STA  have  held  four  internal  meetings.  Besides  these 
meetings,  the  transatlantic  systems  Consultative  Group  has  met  three  times  in 
Paris  in  June  1975;  in  Washin^n  in  March  1976,  and  in  Rome  in  October  1976. 

As  vou  all  probably  know  an  informal  meeting  took  place  in  July  at  Ascot,  United 
Kingdom,  between  a  few  FCC  and  CLTA  representatives. 
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1  must  admit  that  although  the  personal  relations  we  have  established  on  the  two 
aides  of  the  Atlantic  are  extremely  good,  the  delay  of  guidance  and  the  delay  of 
authorizations  from  the  FCC  to  the  carriers  have  indirectly  caused  uh  Europeans 
unexpected  difficulties.  We  were  amazed  when  we  learnt  that  the  Commission  had 
postponed  the  date  October  Ist  to  December  13  for  the  carriers'  filing  of  applications 
regarding  the  activation  of  TAT  6  circuits  for  the  period  1977-79.  It  is  true  that  the 
Commission's  representatives  at  the  Consultative  Group  meeting  in  Rome  assuied 
us  that  the  applications  would  be  dealt  with  expeditiously  and  that  the  carriers 
could  lile  them  before  December  13.  We  understood  that  applications  have  now  been 
filed  and  therefore  now  believe  that  there  will  be  no  delay. 

The  main  subject  of  the  agenda  is  the  policy  documents  and  we  Europeans  are  of 
course  most  interested  in  the  FCC  policy  document  where  there  are  some  matters 
which  we  feel  need  detailed  explanation.  However,  I  will  not  talk  about  thia  subject 
before  the  documents  have  been  presented. 

I  am  convinced  that  we  are  here  today  to  overcome  the  possible  differences  of 
opinion  and  I  am  also  convinced  that,  under  your  chairmanship.  Mr.  Wiley,  the 
meeting  will  be  successful.  We  are  also  very  grateful  to  you,  Mr.  WUey,  for  having 
given  us  this  opportunity  to  come  together  and  also  for  letting  us  get  to  know 
representatives  of  other  interested  U.S.  bodies. 

To  sum  up,  I  think  we  shall  find  that  our  discussions  here  at  Reston  will  be 
concerned  less  with  objectives  on  which  we  are  substantially  in  agreement,  and 
more  with  the  modalities  by  which  we  give  effect  to  our  common  objectives. 

CEPT  Policy  Statement 

1.  The  development  of  transatlantic  communication  facilities  by  satellite  and  b^ 
submarine  cable  systems  wilt  be  worked  out  by  mutual  agreement  in  the  appropn- 
ate  forums,  with  the  aim  of  benefiting  all  parties  in  Europe  and  in  North  America. 

2.  Support  will  be  given  for  the  development  of  space  segment  and  earth  station 
plans  which  minimise  the  need  for  multiple  antennae  operating  to  INTELSAT 
Atlantic  satellites  from  any  one  country.  It  is  recognized  that  it  is  necessary  to 
relieve  the  toad  carried  by  the  Atlantic  primary  satellite.  This  would  have  the 
consequence  of  needing  to  construct  new  earth  stations  in  the  4/6  and  11/14  GHe 
bands,  but  the  European  Administrations  or  recwnised  operating  companies  will 
strive  to  work  out  arrangements  between  them  which  will  facilitate  the  use  of  an 
earth  station  antenna  by  a  neighbouring  countiy.  As  many  European  countries  ere 
already  large  users  of  INTELSAT  satellite  facilities,  this  European  policy  ^ould 
achieve  substantial  economy  in  both  space  and  earth  s^ments  and  will  help  to 
defer  the  need  for  additional  new  investment  both  in  satellite  configurations  and  in 
earth  stations. 

3.  Nesotiatior 
on  the  basis  th         .  ..      .     ,_  .... 
European  and  by  North  American  participants. 

Negotiations  will  be  undertaken  forthwith  on  the  basis  of  a  new  submarine  cable 
system  (TAT  7)  which  will  be  laid  between  the  USA  and  the  United  Kingdom  and 
be  brought  into  operation  in  1981  or  1982. 

With  this  dat«  is  is  necessary  to  move  promptly  to  initiate  the  actions  required  to 
bring  such  a  system  into  service. 

A  further  submarine  cable  system  ITAT  8)  will  be  planned  for  offering  ready 
access  to  Europe  and  the  Mediterranean  Basin,  with  an  assumed  landing  on  \h.% 
north  coast  of  Spain  and  wilt  be  extended  by  coaxial  cable  and/or  microwave 
connection  to  another  submarine  cable  going  eastwards  to  Italy  and  beyond.  TAT  8 
is  expected  to  be  put  into  service  by  the  mid  1980'a.  However,  a  more  specific  service 
date  and  landing  points  will  be  determined  further,  pending  more  complete  exami- 
nation of  service  reliability  factors  and  economics. 

4.  Financial  arrangements  with  the  objective  of  facilitating  access  for  all  CEPT 
countries,  notwithstanding  get^raphical  location,  to  such  submarine  cable  systems 
landing  on  the  west  coast  of  Europe,  are  proceeding  within  CEPT  and  between  the 
Administrations  concerned. 

5.  The  activation  of  circuits  on  new  cable  or  satellite  facilities  must  enable  a 
reasonable  return  to  be  obtained  on  the  capital  investment  involved.  At  the  same 
time  the  finances  of  existing  facilities  should  not  be  damaged  by  significant  transfer 
of  circuits  from  them  to  new  facilities,  although  small  transfers  are  admissible  for 
service  and  economic  reasons.  With  the  object  of  protecting  the  service  against  the 
effect  of  a  breakdown  in  a  major  facility  our  policy  will  be  to  reduce,  as  far  as 
possible,  the  proportion  of  the  total  number  of  circuits  on  a  route  that  are  carried  in 
any  one  facility,  but  we  recognise  that  although  the  maximum  desirable  proportion 
may  be  under  25  percent,  this  is  Ukely  to  be  achieved  only  over  a  number  <m  yean. 


Digitized  by 


Google 


Enclosed  is  a  copy  of  our  testimony  on  HR  3333.  in  which  we  outline  briefly  the 
reasons  for  requesting  these  amendments.  We  earnestly  hope  you  will  find  it  poasi- 
ble  to  support  these  proposals. 
Thank  you  very  much. 
Sincerely, 

David  Saks, 

Director. 

Enclosure. 

Mk.  Chairman,  Members  of  the  SuBCOMMnrEE:  My  name  is  David  Saks.  1 
represent  the  Organization  for  Use  of  the  Telephon 

■Ve  are  £  "... 

are  especia 
ine  aids- 

We  are  here  to  ask  the  Subcommittee  to  amend  HR  3333  to  make  it  quite  clear- 
perfectly  clear — crystal  clear— that  the  Bill,  in  referring  to  communications  which 
are  "universally  available"  (page  7,  line  2J  includes  handicapped  people  among  the 
"universal"  population,  and  that  the  "safety  of  life  and  property"  referred  to  on  the 
same  page  at  line  4,  includes  the  lives  and  property  of  handicapped  people.  And  that 
when  the  Bill  declares  the  "purpose  of  this  Act"  (page  T.  line  6)  to  be  to  "protect  the 
public  interest"  that  handicapped  people  are  among  the  members  of  that  "public." 

It  is  generally  accepted  that  the  needs  of  handicapped  people  are  being  met  today 
in  somewhat  greater  measure  than  ever  before. 

It  is  readily  apparent  chat  our  people  are  more  aware  of  the  problems  of  handi- 
capped people  than  ever  before. 

Government  laws  and  regulations  are  designed  to  be  more  protective  of  the  civil 
and  human  rights  of  handicapped  people  today  than  ever  before. 

Unfortunately  however,  these  constructive  measures,  this  public  awareness,  the 

Erotective  laws,  have  not  extended  to  the  vital  area  of  communications.  Hearing 
andicaps  are  the  most  prevalent  of  all  handicaps. 

A,  T.  &  T..  in  comments  filed  with  the  FCC  on  June  26,  1978  said  ".  .  .  disabled 
people  do  not  live  in  a  vacuum  .  .  .  they  can  significantly  contribute  to  society  if 
enabled  and  encouraged  to  participate  fully." 

We  ask  that  HR  3333  reflect  this  philosophy.  Disabled  people  deserve  the  assur- 
ance that  their  needs  are  considered  when  ne^s  of  the  total  population  are  consid- 

FCC  Commissioner  Abbott  Washburn  wrote,  on  February  8.  1978.  ".  .  .  it  ia  ironic 
that  today's  thirteen  million  hearing- impaired  U.S.  citizens  enjoy  so  little  benefit 
from  the  vast  modern  switched  telephone  network." 

We  ask  that  HR  8333  reverse  this  historical  course  and  that  it  state  specifically 
that  the  needs  of  handicapped  people  are  part  of  the  nation's  total  needs. 

The  Communications  Act  of  1934  speaks  of  "all  the  people  of  the  United  States" 
havine  available  "communication  service  with  adequate  facilities  .  .  ." 

Under  this  declaration  by  Congress,  the  communications  industry  has  been  able 
to  lantely  ignore  the  needs  and  rights  of  handicapped  people. 

Under  the  phrase  "all  the  people"  there  are,  in  1979.  approximately  35,000.000 
telephones  in  service  that  do  not  produce  the  electromagnetic  energy  required  by 
hearing  aids  with  inductive  telephone  pickups.  These  hearing  aid-incompatible 
phones  are  used  by  alt  major  telephone  companies  and  by  practically  all  small 
Independents.  Over  2,000,000  hearing- impaired  people  depend  upon  this  technology 
for  telephone  communication.  Without  it  they  -annot  hear  over  the  telephone. 

Under  the  phrase  "all  the  people,"  approximately  1,000.000  people  who  require 
visual  means  of  telecommunications,  such  as  TTV  machines,  are  totally  abandoned 
by  the  telephone  industry.  They  are  left  lo  fend  for  themselves  or  to  live  without 
use  of  telephones.  They  live  in  1874.  not  1979,  communications-technology-time. 

Under  the  phrase  "all  the  people,"  the  remainder  of  the  13,000.000  people  re- 
ferred to  hy  Commissioner  Waahbum,  have  varying  access  lo  telephone  service. 
Many  of  them  require  augmented  amplification.  The  available  built-in  telephone 
amplifieia  are  not  widely  publicised,  they  are  offered  at  unreasonably  high  rates 
and,  despite  recent  steps  by  A.T.  &  T.,  they  are  sparsely  used  on  coin-operated 
public  phones. 

These  deprivations  have  existed— have  actually  flourished— under  the  1934  provi- 
sion for  "adequate  service"  to  "all  the  people."  We  wish  a  better  fate  for  the  1979 
phrase  "universally  available."  We  will  feel  more  confident,  more  assured,  if  HR 
3333  specifically  spells  out  its  intent  that  hearing  handicaps,  and  all  other  handi- 
caps, he  overcome  to  the  greatest  extent  possible  with  existing  technology,  i 
provision  of  service  to  telephone  industry  c     ' " 
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requirements  and  the  rates  th^  would  charge  under  the  uniform  system.  We 
believe  that  the  inclusion  of  such  a  expanded  surcharge  program  in  the  propoKd 
legislation  is  absolutely  necessary  to  preserve  essential  telecommunications  services 
at  reasonable  rates  if  interchange  competition  is  to  be  increased. 

The  enclosed  statement  for  your  Subcommittee  summarizes  these  critical  concerns 
as  well  as  our  other  critical  concern:  that  telephone  companies  be  specifically 
permitted  in  the  proposed  l^islation  to  provide  a  full  range  of  broad  band  services 
to  rural  areas.  Permitting  telephone  companies  to  provide  such  broad  bend  services 
will  ensure  their  provision  at  the  lowest  coat  and  to  the  greateet  number  of  rural 
customers,  including  those  in  the  rural  countryside  as  well  as  those  in  rural  towns. 
Also  included  in  the  enclosed  statement  is  a  brief  listing  of  some  of  our  other 
specific  concerns  with  S.  611  and  S.  622. 

My  staff  and  1  would  be  very  glad  to  talk  with  both  of  you,  with  other  members  of 
the  subcommittee,  and  with  your  staff  to  explore  these  questions  further. 
With  very  best  regards, 

LbRov  T.  Carlson, 


Enclosure. 

1  Bbhaij'  of  Telephone  and 

GREAT  CONCERNS   WTTH   S.    Sll    AND  B.    622* 

Citizens  generally,  rural  citizens  and  the  rural  telephone  companies  which  serve 
rural  citizens  are  all  concerned  about  whether  or  not  S.  611  will  actually  preserve 
and  enhance  the  basic  nationwide  values  which  have  been  achieved  through  univer- 
sal telecommunications  service  at  reasonable  rales,  values  which  have  been  built  up 
at  great  and  painstakii^  cost  over  the  past  100  years.  These  values  are  discussed  in 
depth  in  Attachment  1,  Section  I.  Certainly  S,  611  purports  to  want  to  preserve 
these  values,  but  the  actual  provisions  of  S.  611  appear  to  go,  in  many  cases,  in 
exactly  the  opposite  direction.  The  greatest,  but  by  no  means  all,  of  the  concems 
with  S.  611  are  listed  below,  catagorizcd  into  A.  Critical  Concems,  and  B.  Other 
Important  Concerns.  Additional  comments  and  suggestions  on  S.  611  (and  S.  622) 
will  be  filed  at  a  later  time. 

A.  carncAL  concerns 

/.  Cap  on  BEMP  must  be  removed,  or  it  will  destroy  parity  over  time 

The  facts  (see  Attachment  1,  Section  III;  Pact  1  and  Exhibits  1  and  2)  show  that 
the  costs  of  providing  service  to  rural  areas  are  signiHcantly  higher,  both  in  provid- 
ing local  service  and  in  providing  toll  service.  Rural  areas  need  more  economic 
support  than  they  are  receiving  today,  not  less,  since  true  parity  with  urban  centera 
is  still  far  from  being  achieved  (see  Attachment  I,  Section  V;  Pages  V-3  and  V-4). 
By  placing  a  cap  on  the  Basic  Exchange  Maintenance  Program  (BEMP),  S.  611  will 
erode  over  time  in  real  dollar  terms  the  support  which  now  flows  to  rural  telephone 
service.  The  degree  of  parity  between  rural  and  urt}an  service  which  exists  today 
will  thus  also  erode. 

In  contrast  with  S.  611,  it  seems  obvious  that  1)  further  needed  improvements  to 
achieve  closer  parity.  2)  the  coat  impact  of  added  customers  in  rural  areas  each  year 
(3  to  i%  per  year),  and  31  the  tremendous  upward  impact  of  inflation  on  telephone 
plant  and  equipment  costs  (especially  on  substantial  cable  costs)  should  all  dictate  a 
substantial  increase  each  year  in  the  BEMP  formula  amount  and  a  yearly  increase 
in  real  dollar  terms. 

However,  no  formula  written  into  S.  611  will  accurately  predict  the  amount  of 
needed  funds.  The  FCC  should  be  given  the  scope  under  the  BEMP  system  te 
increase  the  S.  611  surcharge  to  the  extent  needed  to  achieve  parity  in  service 
(including  varietv.  quality  and  rates)  between  rural  and  urban  areas.  This  is  the 
only  approach  which  will  preserve  the  values  our  nation  has  achieved  over  the  past 
100  years  through  providing  essential  telecommunications  services  for  all  citizens. 

Three  added  comments  are  appropriate  here.  First,  the  BEMP  cannot  be  consid- 
ered a  transitional  mechanism.  Higher  costs  of  rural  areas  will  need  greater  support 
for  the  foreseeable  future  (S.  611  and  especially  S.  622  fail  to  recognize  this  point).  If 
BEMP  were  a  transitional  mechanism  it  would  be  a  transition  from  what  most 
people  acknowledge  is  the  world's  greatest  telephone  system  to  a  telephone  system 
where  large  segments  of  the  population  would  be  denied  any  reasonable  equality  in 
essential  services.  A  transition  back  to  the  I930's  (before  the  separations  and  settle- 
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Two  years  have  elapsed  since  the  hearings  held  by  the  House  Subcommittee  on 
CommunicationE.  The  situation  in  facilitieB  planning  for  Europe — USA  relations  has 
improved  in  the  last  months  but  the  problems  encountered  by  the  European  tele- 
communications entities  which  were  acute  in  1977,  have  not  yet  been  overcome. 

We  believe  that  the  Subcommittee  is  familiar  with  these  problems,  particularly  in 
the  case  of  the  TAT  7  submarine  cable  project.  We  also  believe  that  the  Subcommit- 
tee shares  our  views  that  these  problems  derive  from  the  current  U.S.  regulatory 
procedures  by  which  the  U.S.  international  service  carriers  with  whom  we  conduct 
negotiations  and  conclude  agreements  on  submarine  cable  projects  must  await  FCC 
authorization  for  Investment  in  and  activation  of  individual  projects. 

It  must  be  understood  that  the  indirect  influence  which  is  thus  exerted  by  one 
authority  in  a  foreign  country  is  unacceptable  to  the  European  countries. 

There  have  been  high-level  policy  discussions  held  by  CLTA  in  the  last  years  with 
representatives  of  the  U.S.  government  authorities  concerned,  the  international 
service  carriers  and  COMSAT— as  well  aa  with  Teleglobe,  Canada,  The  FCC,  among 
others,  has  expressed  understanding  in  these  discussions  for  the  discontent  of  the 
European  entities  and  also  recognized  that  the  situation  causes  problems  both  for 
the  U.S.  and  European  entities  involved.  The  FCC  has  also  attempted  to  improve 
the  situation  by  the  development  of  a  construction  and  use  facilities  plan. 

The  procedure  to  develop  an  overali  master  plan  for  the  North  Atlantic  for  Ihe 
period  through  1985  was  instituted  by  the  FCC  in  November  1976.  The  European 
telecommunications  entities  welcomed  the  idea  of  the  development  of  such  plans  as 
such  but,  the  unilateral  way  in  which  it  was  to  be  worked  out  is  unacceptable  and 
we  therefore  developed  a  CEPT  Master  Plan  in  parallel.  This  Master  Plan  was  the 
result  of  agreement^  betwen  the  operating  entities  on  t>oth  sides  of  the  Atlantic. 

This  parallel  procedure  has  not  improvt^  the  situation,  however,  but  resulted  in 
an  impasse  on  facilities  planning  for  the  North  Atlantic  Area  for  two  years. 

Ail  parties  concerned  nave  now  agreed  that  such  problems  must  be  avoided  in  the 

The  objective  of  achieving  operating  entities  mutually  agreed  plans  can  only  be 
reached  if  their  plans  are  developed  against  a  background  of  mutual  understanding 
and  joint  collaboration  amongst  policy  makers.  Teleglobe,  Canada,  CLTA/STA  in 
Europe,  FCC,  NTIA,  DOS,  the  international  service  carriers  and  COMSAT  in  the 
United  States  have  therefore  implemented  this  spring  a  new  consultative  process 
which  should  assure  the  Joint  and  continuous  interchange  of  views  on  the  policies 
affecting  the  development  of  the  North  Atlantic  network— for  the  period  after 
1985- taking  into  account  (inter  alia.i  the  new  possibilities  that  can  be  foreseen  by 
the  use  of  new  satellite  and  cable  technology  (such  as  TDMA  and  fibre  optics). 

The  new  features  in  this  process  are  that  the  development  of  planning  for  subma- 
rine cable  and  satellite  facilities  wil  be  carried  out  by  the  operating  entities  in  the 
light  of  a  continuing  process  of  policy  consultation  running  in  parallel. 

The  initial  activities  of  this  consultative  process  will  be  evaluated  this  autumn. 

The  European  parties  believe  that  the  process  will  be  workable  although  it 
Mjuires  the  dedication  of  si^ificant  work  and  time  rf " "     " " " 
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(!^LTA  asks  the  Subcommittee  to  note,  however,  that  the  establishment  of  such  a 
process  does  not  remove  Che  main  reason  for  the  difllcult  situation  in  the  planning, 
construction,  and  operation  of  international  telecommunications  between  Europe 
and  USA  which  is  the  fact  that  under  the  current  U.S.  legislation  the  European 
investors/ opera  tors  do  not  have  a  U.S.  correspondent  with  whom  they  can  conduct 
negotiations  and  conclude  commercial  agreements  regulating  investments  on  an 
equal  basis. 

If  a  body  for  international  facilities  planning  should  be  established  by  a  new  or 
amended  U.S.  Communications  Act,  whatever  the  composition  of  such  a  body,  the 
CLTA  wishes  the  Subcommittee  to  recognize  that  the  European  telecommunications 
entities  are  held  to  account  for  the  effective  and  economic  operation  of  their  services 
by  their  governments.  They  must  therefore  be  able  to  provide  the  best,  low-cost 
service  with  the  highest  possible  grade  of  service  to  their  customers  without  being 
limited  by  the  regulatory  procedures  in  a  foreign  country. 

CEPT  Liaison  Committee  for  TiiANSATijiNTic  Telecommunications  (CLTAi 
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Chairman  Van  Deerun  a 

eten  Larseon  from  the  Swedish  Telecom  municat 
of  the  CEPT  Liaison  Committee  for  Transatlai 

I  am  accompanied  by  Mr.  Luis  Terol  from  Spain  who  is  Vice-Chairman  of  the 
CLTA,  Mr.  Enrico  Brizzi  from  Italy  who  is  Chairman  of  the  CEPT  Transatlantic 
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Syatema  Group,  the  STA,  and  Mrs  Bii^tta  Naslund  also  from  Sweden,  who  is 
secretary  of  the  CLTA. 

On  behalf  of  the  European  Conference  of  PoBtal  and  Telecommunications  Admin- 
iatrations — the  CEPT— may  I  express  our  appreciation  of  the  Subcommittee's  kind 
invitation  to  attend  and  observe  your  oversight  hearings  on  Che  US  Communications 
Act  and  to  state  the  European  view.  This  enables  us  in  the  spirit  of  international 
cooperation,  as  independent  but  vitally  concerned  parties,  to  sii^  forth  our  Ehiropean 
views  on  international  telecommunications  between  USA  and  Enrope. 

The  European  telecommunications  entities  have  for  many  years  been  concerned 
with  the  negotiation,  planning  and  provision  of  telecommunication  services  all  over 
the  world.  In  recent  years,  however,  US  regulatory  processes  have  had  an  increas- 
ingly adverse  impact  on  common  European /North  American  interests  in  transatlan- 
tic telecommunications.  Problems  have  not  been  confined  to  one  particular  aspect. 
The  operation  and  tariff  structure  of  the  telephone,  telex,  and  data  communication 
services  have  been  affected  but  repercussions  have  been  particularly  strong  in 
facility  planning  for  Europe-USA  relations  since  the  beginning  of  the  1970'b,  and 
cable  and  satellite  circuit  activation  has  proved  to  be  of  major  concern. 

In  my  introductory  remarks  made  at  the  informal  policy  discussions  held  at 
Reston,  Virginia,  last  December,  between  representatives  of  CEPT,  Teleglobe, 
Canada  and  US  authorities  and  telecommunications  entities  (Appendix  1)  I  gave  a 
broad  outline  of  European-North  American  relations.  Assuming  that  the  record  of 
that  meeting  is  available  to  you,  I  need  only  mention  here  that  in  order  to  have  a 
permanent  basis  for  European  initiatives  involved  in  the  planning  and  provision  of 
transatlantic  facilities,  the  CEPT  has  set  up  two  special  bodies.  These  are  the 
Liaison  Committee  for  Transatlantic  Telecommunications,  the  CLTA,  and  the 
Transatlantic  Systems  Working  Group,  the  STA,  which  formulate  European  policies 
and  represent  European  interests  at  meetings  with  USA  and  Canadian  authorities. 

New  transatlantic  submarine  cable  systems  carrying  traflic  between  Europe  and 
USA  are  jointly  owned  by  the  European  telecommunications  entities  and  the  US 
common  carriers.  The  European  entities  are,  therefore,  overseas  correspondents  to 
the  US  common  carriers  in  the  planning,  provision  and  operation  of  transatlantic 
facilities.  It  is  with  the  carriers  that  they  conduct  n^otiations  for  individual  pro- 
jects and  it  is  with  the  carriers  that  they  sign  the  agreements  governing  these 
projects.  The  European  entities  are  authorized  by  their  respective  governments  to 
carry  out  the  planning  of  international  telecommunications  facilities,  to  make  in- 
vestment in  the  different  projects,  and  then  as  co-owners  to  activate,  operate  and 
maintain  them  on  a  strictly  commercial  basis.  However,  the  correspondents  in  the 
USA  with  whom  joint  decisions  are  reached  and  who.  as  investors  and  co-ownera 
share  the  same  rights  and  responsibilities  as  the  Europeans,  are  obliged  to  await 
FXX^  authorization  before  investment  in,  and  subsequent  activation  (rf',  each  facility. 
This  has  been  particularly  onerous  in  relation  to  cable  projects.  Under  current 
procedure,  the  US  carriers  await  the  conclusion  of  n^otiationa  with  their  European 
correspondents  before  applying  for  an  authorization  order.  This  has  led  to  a  situa- 
tion in  which  the  cable  owners  have  had  to  run  risiis  (e.g.  delayed  return  on  capital 
invested,  or  delayed  construction  of  new  facilities  n^ed  to  cater  for  growth  in 
business). 

The  difficulties  resulting  from  this  procedure  have  been  particularly  acute  in 
relation  to  the  two  most  recent  cables,  TAT  5  and  TAT  6.  The  reason  for  this  was 
that  initial  FCC  authorization  was  concerned  only  with  investment  and.  consequent- 
ly, new  applications  had  to  be  filed  by  the  US  carriers  regarding  the  activation  of 
the  circuits. 

The  more  recent  problems  arose  in  relation  to  the  TAT  6  cable.  The  US  carriers 
had  filed  applications  with  the  FCC  regarding  the  construction  and  operation  of  this 
cable  already  by  the  turn  of  the  year  19TI-19T2.  These  applications  included  the 
circuit  activation  plans  for  1976-1979,  The  authorization  oriler  for  the  activation  rf 
the  cable  circuitry  was.  however,  not  issued  until  June  1976  and  only  covered  the 
period  up  to  the  end  of  that  year.  For  the  1977-79  activation  plans  the  carriers  were 
requested  to  submit  new  applications  and  the  final  authorization  orders  wei«  only 
received  at  the  end  of  January,  1977.  The  problems  have  been  discussed  at  joint 
European /North  American  meetings  at  different  levels.  The  consultative  working 
group  for  North  Atlantic  Telecommunications  in  which  the  European  interest  is 
represented  by  the  STA  has  met  three  times.  The  first  informal  policy  discussions 
between  CLTA  and  FCC  representatives  were  held  in  United  Kingdom  in  July  of 
last  year  and  further  discussions  took  place  at  Reston,  Virginia  in  December  when  a 
CEPT  Policy  document  was  presented  (Appendix  2).  This  document  had  already 
been  distributed  to  the  US  authorities  and  carriers.  The  next  CLTA/Telc«iobe/USA 
meeting  will  be  held  in  Italy  in  June. 
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required  to  provide  broadband  services  and  other  telecommunications  services 
through  separate  subsidiary  entities.  For  purposes  of  this  section,  rural  telephone 
company  snail  mean  any  company  which  operates  in  a  geoeraphic  area  which  has 
thirty  or  fewer  existing  households  and  other  potential  suoecriber  establishments 
per  cable  rout«  mile. 

In  addition,  reference  to  this  new  Sec.  227(c)  should  be  made  after  the  llnal 
sent«nce  in  Sec.  265(bl  as  follows: 

Provided  that  common  ownership  and  control  of  telephone  services  and  broad- 
band services  by  rural  telephone  companies  shall  be  permitted  in  accordance  with 
Sec.  227(cl. 

Not  only  would  these  proposed  language  additions  aflirmatively  permit  rural 
telephone  companies  to  provide  a  full  range  of  broadtiand  services,  out  they  would 
eliminate  the  economic  penalty  to  rural  residents  associated  with  provision  of  such 
services  through  fully  separated  entities. 

Small  rural  telephone  companies  could  lie  severely  burdened  if  they  were  required 
by  the  FCC  to  establish  separate  subsidiaries  for  provision  of  broadband  telecommu- 
nications services.  While  the  t^al  cost  of  establishing  a  separate  subsidiary  is  not 
large,  the  ongoing  legal  and  accounting  costs  are  burdensome,  and  the  cost  of  full 
separation  is  very  large  if  it  is  interpreted  as  a  requirement  for  separate  personnel 
and  equipment.  Such  a  requirement  would  reduce  savings  from  joint  operation  and 
significantly  slow  the  provision  of  broadband  services  to  rural  America.  It  is  also 
impractical  to  require  a  separate  subsidiary  in  the  case  of  broadband  services  which 
are  provided  to  rural  areas  over  the  same  physical  facility  that  telephone  services 
are  provided. 
5.  Parity  of  service  for  rural  areas  must  be  paH  of  purpose  of  S.  611 

In  the  new  information  age  which  has  already  arrived  in  the  United  States,  the 
nation  cannot  afford  to  have  the  one  quarter  of  the  population  which  lives  in  rural 
areas  become  a  group  of  hsve-nots  or  a  new  "information  underclass."  In  order  to 
remain  productive  and  to  continue  to  provide  the  farm  produce  output  which  in 
large  measure  fmances  our  nation's  energy  imports,  rural  areas  wilt  have  to  keep 
pace  with  the  rest  of  the  nation  in  basic  telecommunications  services.  Indeed,  parity 
in  such  vital  telecommunications  services  for  all  U.S.  citizens  is  the  cornerstone  of 
further  progress  for  our  nation  as  a  whole  in  the  competitive  international  economic 
marlietplace.  Any  citizen  who  is  not  fully  informed  because  of  lack  of  communica- 
tions facilities  or  who  is  not  productive  because  of  tack  of  facilities  to  communicate 
knowlec^e  to  others  will  eventually  lose  out  in  what  has  become  an  international 
competition  of  ideas  and  products. 

Rural  areas  in  particular  have  a  need  for  parity  in  communications  services 
because  communications  can  bring  to  rural  areas  many  education,  health  and  other 
services  which  would  otherwise  not  be  provided  at  a  reasonable  level  or  at  all.  The 
Statement  of  the  National  R.E.A.  Telephone  Association  concerning  H.R.  13015  on 
October  31,  1978  (included  in  Attachment  Ill's  Attachment  A,  pages  1-19)  provides  a 
detailed  presentation  of  why  parity  in  essentia]  telecommunications  services  is 
critical  for  the  future  of  over  50,000,000  rural  Americans. 

Parity  in  essential  telecommunications  services  is  also  important  for  all  citizens 
in  the  nation.  The  nine  Facts  and  fourteen  Exhibits  included  in  Attachment  1, 
Section  III  show  what  a  tremendous  n^ative  impact  would  occur  on  both  rural  and 
urban  citizens  if  the  present  means  of  providing  parity  in  essential  telecommunica- 
tions services  were  ended  (S.  611  presently  proposes  to  erode  the  means  of  parity 
through  attrition  by  inflation  and  S.  622  eliminates  the  means  of  parity  over  a  € 
year  period).  If  the  present  means  for  supporting  parity  are  to  be  ended,  new  means 
must  be  firmly  provided  before  any  of  the  old  means  are  discarded.  We  have 
expressed  this  fact  in  Concerns  1,  2  and  3  above. 

To  tie  down  the  concept  of  parity  for  the  future  so  it  will  be  clear  in  revising  S. 
611  or  in  interpreting  the  Bill  after  it  becomes  law.  we  therefore  suggest  that  the 
following  be  added  to  Section  101  as  part  of  the  Purpose  of  the  Act:  "for  the  purpose 
of  ensuring  parity  of  essential  telecommunications  services  for  rural  and  urban 


1,  Before  any  bill  is  passed  into  law,  thorough  economic  impact  studies  need  to  be 
made  of  its  effects  on  cdl  groups  of  citizens,  including  rural  citizens. 

2,  Commerce  Department  of  Health,  Education  and  Welfare  Department  controls 
should  not  be  plarad  on  the  Rural  Electrification  Administration.  See  Sec.  264  (a), 
262  (a)  and  262  (cKl). 

3,  An  exemption  from  the  separate  subsidiary  requirement  should  be  permitted 
for  small  exchange  carriers  which  are  subsidiaries  of  a  multistate  holding  company. 
Pages  6-7  of  Attachment  III  provide  reasons  for  the  exemption.  See  Sec.  203  (bX3). 
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t  must  admit  that  although  the  personal  relations  we  have  established  on  the  two 
sides  of  the  Atlantic  are  extremely  good,  the  delay  of  guidance  and  the  delay  of 
authorizations  from  the  FCC  to  the  cairierB  have  indirectly  caused  us  Europeans 
unexpected  difficulties.  We  were  amazed  when  we  learnt  that  the  Commission  had 
postponed  the  date  October  let  to  December  13  for  the  carriers'  filing  of  applications 
regarding  the  activation  of  TAT  6  circuila  for  the  period  1977-79.  It  is  true  that  Uie 
CommtsBion'a  representatives  at  the  Consultative  Group  meeting  in  Rome  assured 
us  that  the  applications  would  be  dealt  with  expeditiously  and  that  the  carrien 
could  file  them  before  December  13.  We  understood  that  applications  have  now  been 
filed  and  therefore  now  believe  that  there  will  be  no  delay, 

liie  main  subject  of  the  agenda  is  the  policy  documents  and  we  Europeans  are  of 
course  moat  interested  in  the  FCC  policy  document  where  there  are  some  matterv 
which  we  feel  need  detailed  explanation.  However.  I  will  not  talk  about  this  subject 
before  the  documents  have  been  presented. 

I  am  convinced  that  we  are  here  today  to  overcome  the  possible  differences  of 
opinion  and  I  am  also  convinced  that,  under  your  chairmanship,  Mr.  Wiley,  the 
meeting  will  be  successful.  We  are  also  very  grateful  to  you,  Mr,  Wiley,  for  having 
given  us  this  opportunity  to  come  together  and  also  for  letting  us  get  to  know 
representatives  of  other  interested  U.S.  bodies. 

To  sum  up,  I  think  we  shall  fmd  that  our  discussions  here  at  Reston  will  be 
concerned  less  with  objectives  on  which  we  are  substantially  in  agreement,  and 
more  with  the  modalities  by  which  we  give  effect  to  our  common  objectives. 

CEPT  Policy  Slalemenl 

1.  The  development  of  transatlantic  communication  facilities  by  satellite  and  by 
submarine  cable  systems  will  be  worked  out  by  mutual  agreement  in  the  appropri- 
ate forums,  with  the  aim  of  benefiting  all  parties  in  Europe  and  in  North  America. 

2.  Support  will  be  given  for  the  development  of  space  segment  and  earth  station 
plans  which  minimise  the  need  for  multiple  antennae  operating  to  INTELSAT 
Atlantic  satellites  from  any  one  country.  It  is  rect^nized  that  it  is  necessary  to 
relieve  the  load  carried  by  the  Atlantic  primary  satellite.  This  would  have  the 
consequence  of  needing  to  construct  new  earth  stations  in  the  4/6  and  11/14  GHi 
bands,  but  the  European  Administrations  or  reci^nised  operating  companies  will 
strive  to  work  out  arrangements  between  them  which  will  facilitate  the  u 
earth  station  ai '  "  ,  , ,  ■  .  .  ^ 
already  large  u 
achieve  substantial  economy 
defer  the  need  for  additional 
earth  stations. 

3.  Negotiations  will  take  place  with  North  American  telecommunication  carrier* 
on  the  basis  that  new  submarine  cable  systems  will  be  owned  in  equal  parts  by 
European  and  by  North  American  participants. 

Negotiations  will  be  undertaken  forthwith  on  the  basis  of  a  new  submarine  cable 
system  (TAT  7)  which  will  be  laid  between  the  USA  and  the  United  Kingdom  and 
be  brought  into  operation  in  1981  or  1982. 

With  this  date  is  is  necessary  to  move  promptly  to  initiate  the  actions  required  to 
bring  such  a  system  into  service. 

A  further  submarine  cable  system  (TAT  8)  will  be  planned  for  (rffering  ready 
access  to  Europe  and  the  Mediterranean  Basin,  with  an  assumed  landing  on  the 
north  coast  of  Spain  and  will  be  extended  by  (»axiat  cable  and/or  microwave 
connection  to  another  submarine  cable  going  eastwards  to  Italy  and  beyond.  TAT  8 
is  expected  to  be  put  into  service  by  the  mid  1980's.  However,  a  more  specific  service 
date  and  landing  points  will  be  determined  further,  pending  more  complete  exami- 
nation of  service  reliability  factors  and  economics. 

4.  Financial  arrangements  with  the  objective  of  facilitating  access  for  all  CEPT 
countries,  notwithstanding  geographical  location,  to  such  submarine  cable  systems 
landing  on  the  west  coast  of  Europe,  are  proceeding  within  CEPT  and  between  the 
Administrations  concerned, 

5.  The  activation  of  circuits  on  new  cable  or  satellite  facilities  must  enable  a 
reasonable  return  to  be  obtained  on  the  capital  investment  involved.  At  the  same 
time  the  finances  of  existing  facilities  should  not  be  damaged  by  significant  transfer 
of  circuits  from  them  to  new  facilities,  although  small  transfers  are  admissible  for 
service  and  economic  reasons.  With  the  object  of  protecting  the  service  against  the 
effect  of  a  breakdown  in  a  major  facility  our  policy  wilt  be  to  reduce,  as  far  as 
possible,  the  proportion  of  the  total  number  of  circuits  on  a  route  that  are  carried  in 
any  one  facility,  but  we  recognise  that  although  the  maximum  desirable  proportion 
may  be  under  25  percent,  this  is  likely  to  be  achieved  only  over  a  number  of  yean. 
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6.  In  such  planning  of  additional  Bat*llit«  and  cable  facilities  across  the  Atlantic, 
the  European  Ad  ministrations /companies  will  be  unhindered  by  any  European 
rules  which  might  limit  their  opportunity  to  use  any  facilities  by  mutual  agreement 
with  their  American  correspondents.  They  will  not  be  prepared  to  negotiate  under 
any  general  limiting  rules  imposed  by  the  government  agencies  in  North  America 
unless  these  agencies  have  first  put  the  proposed  rules  to  the  European  Administra- 
tions/companies which,  in  turn,  have  accepted  them,  or  reached  agreement  on  some 
modifications. 

7.  Although  the  European  Administrations/companies  will  be  prepared  to  reach 
tentative  agreement  with  their  American  correspondents  regarding  the  provision 
and  use  of  new  facilities  they  will  not  be  prepared  to  confirm  such  agreements  until 
thev  are  aalisfied  that  the  American  government  agencies  have  appi'-'ved  them  or 
will  not  veto  their  application. 


Tklefhonk  and  Data  Svstkms,  Inc., 

Chicago.  III..  May  SI.  197S. 
Re:S.  611.  S.  622. 
Hon.  Ernest  F,  Hollings, 
Chairman.  Subcommittee  on  Communicalions. 
Hon.  Barrv  M,  Gold  water. 
Washington.  DC. 

Dear  Senators  Holungs  and  Goldwater:  Telephone  and  Data  Systems  <TDS) 
appreciates  the  enormous  amount  of  courage  and  hard  work  put  in  by  Subcommit- 
tee Chairman  Ernest  F.  Hollings  and  his  co-sponsors  Senators  Cannon  and  Stevens, 
and  by  Senator  Barry  M.  Goldwater  and  his  co-sponsors  Senators  Stevens,  Schmitt 
and  Pressler.  and  by  subcommittee  stafT  in  developing  and  bringing  the  S.  611  and 
S.  622  bills  thus  far.  TDS  commends  you  and  thanks  vou  for  your  accomplishment 
to  date  and  wishes  you  Godspeed  in  you  further  deliberations  and  developments. 

On  May  3.  1979.  I  testified  before  the  House  Communications  Subcommittee 
concerning  H.R.  'SS'i'i.  the  bill  by  which  that  subcommittee  proposed  to  replace  the 
Communications  Act  of  1934.  On  the  same  date,  I  submitted  a  detailed  statement  for 
the  record  (Attachment  II'  and  on  May  21,  1979  I  submitted  a  supplementary 
statement  regarding  the  surcharge  (Attachment  HI,  My  letter  to  Congressman  Van 
Deerlin  which  precedes  the  May  3rd  statement  describes  our  subsidiary  rural  tele- 
phone companies  and  the  very  serious  harmful  efTects  such  legislation  could  have  on 

The  basic  theme  of  my  testimony  Itself,  my  detailed  statement  and  its  supple- 
ment, related  to  issues  concerning  the  effect  on  telecommunications  in  our  country's 
rural  areas  and  the  impact  on  the  nation  as  a  whole  if  the  provisions  of  H.R.  3333 
are  put  into  law.  Earlier,  on  October  31,  1978,  I  testified  before  the  same  Subcom' 
mitte  concerning  H.R.  13015  and  the  need  for  parity  of  essential  telecommunica- 
tions services,  and  for  telephone  company  provision  of  broad  band  services  in  rural 

Since  I  have  essentially  the  same  concerns  regarding  rural  area  communications 
in  the  event  of  the  adoption  of  either  S,  611  or  S.  622, 1  would  be  very  appreciative  if 
my  detailed  statements  for  the  House  Subcommittee  of  May  3rd  and  May  21st 
together  with  this  letter  and  the  enclosed  statement  for  the  Senate  Subcommittee  of 
May  2lBt  can  be  included  in  the  record  of  your  hearings  with  regard  to  S.  611  and  S. 
622.  A  copy  of  my  October  31,  1978  House  Subcommittee  statement  is  also  included 
herein  for  reference  purposes  as  Attachment  III, 

Please  note  that  in  Section  IV  of  my  May  3rd  statement,  which  contains  some  of 
my  specific  legislative  proposals,  reference  is  made  to  S,  611  and  S,  622  as  well  as 
H.R,  3333,  and  Section  IV  includes  for  consideration  a  portion  of  the  actual  text  of 
proposed  legislation  which  would  accomplish  the  purposes  we  consider  essential. 

Briefly,  those  purposes  are  to  maintain  telecommunications  for  rural  areas  in 
parity  with  those  for  Che  metropolitan  centers  while  at  the  same  time  permitting 
whatever  level  of  interexchange  competition  is  considered  appropriate  by  the  Con- 
gress. This  would  be  accompllBhed  by  providing  for  continuation  of  the  present 
uniform  averaged  telephone  toll  rate  system,  as  well  as  for  local  exchange  rates  for 
rural  areas  in  parity  with  those  for  metropolitan  centers.  The  mechanism  for  this 
would  be  a  system  enpanding  on  the  surcharge  proposed  in  S.  611,  which  expansion 
could  require  all  carriers  and  private  telecommunications  systems  to  make  suffi- 
cient pro  rata  payments  to  a  fund  so  that  the  fund  would  be  used  to  compensate 
both  interchange  and  exchange  carriers  for  the  difference  between  their  r 


'  The  BltachmenU  referred  to  have  been  placed  in  the  committee  files. 
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legislation  is  absolutely  necessary  to  preserve  essential  telecom munications  services 
at  reasonable  rates  if  interchange  competition  is  to  be  increased. 

The  enclosed  statement  for  your  Subcommittee  aummarizes  these  critical  concerns 
as  well  as  our  other  critical  concern:  that  telephone  companies  be  specifically 
permitted  in  the  proposed  legislation  to  provide  a  full  range  of  broad  band  services 
to  rural  areas.  Permitting  telephone  companies  to  provide  such  broad  band  services 
will  ensure  their  provision  at  the  lowest  cost  and  to  the  greatest  number  of  rural 
customers,  including  those  in  the  rural  countryside  as  well  as  those  in  rural  towns. 
Also  included  in  the  enclosed  statement  is  a  brief  listing  of  some  of  our  other 
specific  concerns  with  S.  611  and  S.  622. 

My  staff  and  1  would  be  very  glad  to  talk  with  both  of  you,  with  other  members  of 
the  subcommittee,  and  with  your  staff  to  explore  these  questions  further. 
With  very  best  regards. 

LeRov  T.  Carlson, 

President. 
Enclosure. 

r  Telephone  and 


H    S.    61J     AND   S.    622' 

Citizens  generally,  rural  citiTena  and  the  rural  telephone  companies  which  serve 
rural  citizens  are  all  concerned  about  whether  or  not  S.  611  will  actually  preserve 
and  enhance  the  basic  nationwide  values  which  have  been  achieved  through  univer- 
sal telecommunications  service  at  reasonable  rates,  values  which  have  been  built  up 
at  great  and  painstaking  cost  over  the  past  100  years.  These  values  are  discussed  in 
depth  in  Attachment  I,  Section  I.  Certainly  S.  611  purports  to  want  to  preserve 
these  values,  but  the  actual  provisions  of  S.  611  appear  to  go,  in  many  cases,  in 
exactly  the  opposite  direction.  The  greatest,  but  by  no  means  all,  of  the  concerns 
with  S.  611  are  listed  below,  catagorized  into  A.  Critical  Concerns,  and  B.  Other 
Important  Concerns.  Additional  comments  and  suggestions  on  S.  611  (and  S.  6^) 
will  be  filed  at  a  later  time. 


1.  Cap  on  BEMP  must  be  remoued.  or  it  will  destroy  parity  ooer  time 

The  facts  (see  Attachment  I,  Section  111;  Pact  1  and  E^xhibits  1  and  2)  show  that 
the  costs  of  providing  service  to  rural  areas  are  signiricantly  higher,  both  in  provid- 
ing local  service  and  in  providing  toll  service.  Rural  areas  need  more  economic 
support  than  thev  are  receiving  today,  not  less,  since  true  parity  with  urban  centeiv 
is  still  far  from  Being  achieved  (see  Attachment  I,  Section  V;  Pages  V-3  and  V~4). 
By  placing  a  cai>  on  the  Basic  Exchange  Maintenance  Program  IBEMP),  S,  611  will 
erode  over  time  in  real  dollar  terms  the  support  which  now  flows  to  rural  telephone 
service.  The  degree  of  parity  between  rural  and  urban  service  which  exists  today 
will  thus  also  erode. 

In  contrast  with  S.  611,  it  seems  obvious  that  1)  further  needed  improvements  to 
achieve  closer  parity,  2)  the  cost  impact  of  added  customers  in  rural  areas  each  year 
(3  to  4%  per  year),  and  3)  the  tremendous  upward  impact  of  inflation  on  telephone 
plant  and  equipment  costs  (especially  on  substantial  cable  costs)  should  all  dictate  a 
substantial  increase  each  year  in  the  BEMP  formula  amount  and  a  yearly  u 
in  real  dollar  terms. 
However,  no  formula  written  into  S.  611  will  accurately  predict  the  a 


(including  variety,  quality  and  rates)  between  rural  and  urban  areas.  This  is  the 
only  approach  which  will  preserve  the  values  our  nation  has  achieved  over  the  past 
100  years  through  providing  essential  telecommunications  services  for  all  citixens. 
Three  added  comments  are  appropriate  here.  First,  the  BEMP  cannot  l>e  consid- 
ered a  transitional  mechanism.  Higher  costs  of  rural  areas  will  need  greater  support 
for  the  foreseeable  future  (S.  611  and  especially  S.  622  fail  to  recognize  this  point).  If 
BEMP  were  a  transitional  mechanism  it  would  be  a  transition  from  what  most 
people  acknowledge  is  the  world's  greatest  telephone  system  to  a  telephone  mtem 
where  large  segments  of  the  population  would  be  denied  any  reasonable  equality  in 
essential  services.  A  transition  back  to  the  1930's  (before  the  separations  and  settle- 
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s  process  provided  eubstanttal  support  for  local  exchange  service)  when  only  35 
percent  of  the  nation's  farms  had  telephone  service  is  certainly  not  in  the  interests 
of  either  rural  citizens  or  of  citizens  generally. 

Second,  BEMP  must  be  designed  to  provide  local  exchange  service  at  "reasonable" 
rates  not  just  "afTordable"  rates  as  the  language  of  Sec.  222la)  now  is  drafted.  As 
discussed  on  page  29  of  Attachment  III.  there  could  be  a  large  difference  in  meaning 
between  these  two  words  which  would  work  to  the  serious  harm  of  both  rural 
citizens  and  urban  citizens. 

Third,  under  certain  interpretations  of  S.  611.  the  BEMP  would  provide  funds  for 
other  telecommuniCBtions  services  beside  telephone  service.  If  this  is  to  be  the  case, 
additional  substantial  upward  flexibility  in  the  BEMP  amount  of  funding  must  be 
provided. 

2.  BEMP  must  he  expanded  to  prenerve  averaged  long  distance  rales 

Deaveraging  of  long  distance  toll  rates  will  work  a  tremendous  hardship  on  rural 
citizens.  Even  within  rural  areas  themselves,  such  deaveraging  will  create  dispari- 
ties of  as  much  as  8  lo  1  in  the  relative  cost  land  therefore  pricel  of  long  distance 
calls  over  comparable  distances  Isee  Fact  1  and  Exhibit  2  of  Attachment  1,  Section 
III).  When  the  much  lower  costs  of  high  density  urban  routes  are  considered,  there 
will  be  disparities  of  as  much  as  20  to  1  in  the  cost  land  therefore  pricel  of  different 
calls  going  the  same  distance.  Such  disparities  would  have  extremely  large  negative 
impacts  on  the  ability  of  rural  areas  to  attract  (or  even  to  keep!  small,  medium  or 
large  businesses  to  locate  in  rural  areas.  Quality  and  cost  of  communications  serv- 
ices are  a  vitally  important  factor  in  rural  economic  development. 

The  need  for  averaged  long  distance  rates  is  treated  at  length  in  Attachment  I. 
Section  IV,  wherein  suggestions  are  made  for  revising  S,  611  land  S.  622)  language 
to  ensure  reasonable  averaged  long  distance  rates  for  all  citizens. 

S.  BEMP  surcharge  must  apply  lo  all  carriers  and  private  eystems 

As  presently  proposed  by  S,  611  the  BEMP  surcharge  would  apply  only  to  interex- 
change  carriers.  Ilius.  the  dominant  carrier's  private  tine  services,  which  are  al- 
ready draining  billions  of  dollars  of  annual  revenues  away  from  Message  Toll 
Service  (MTS).  would  continue  to  escape  cariyin^  their  fair  share  of  the  cost  of 
universal  service.  This  is  manifestly  unfair  and  will  simply  result  in  further  drain- 
ing of  MTS  revenues. 

Over  time  such  unfair  advantage  for  private  line  services  will  largely  destroy  the 
BEMP  program  since  BEMP's  source  of  revenues  will  no  longer  be  able  to  carry  the 
load  of  providing  the  amount  of  funding  support  needed  for  parity  of  service.  With 
digital  technology,  all  telecommunications  services  compete  directly  with  each 
other.  Therefore  all  must  bear  an  equitable  share  in  the  support  needed  to  provide 
nationwide  essential  telecommunications  services. 

The  very  great  advantages  of  a  broad  based  surcharge  and  the  reasons  why  it 
should  apply  to  private  systems  as  well  as  to  carriers  (including  both  non-connected 
and  connected  private  systems  and  carriers)  are  spelled  out  in  great  detail  in 
Attachment  II,  Equitable  methods  of  applying  and  phasing  in  the  surcharge  to 
private  systems  are  discussed  in  Attachment  11.  page  21-22  and  27-28  while  some 
specific  earlier  recommendations  along  these  lines  are  included  in  pages  24-25  of 
Attachment  III.  Specific  draft  language  extending  the  surcharge  (using  the  name 
Network  Access  Charge,  since  all  carriers  and  systems  are  presumed  to  access 
somewhere!  to  all  private  line  services  is  provided  in  Attachment  I,  Section  IV, 
pages  19-20. 

An  additional  comment  is  appropriate  here.  S.  611  as  drafted  will  apply  the 
surcharge  to  XTEN,  and  SBS.  etc..  since  they  are  interexchange  carriers.  This  is 
good  and  necessary,  and  we  commend  the  framers  of  S.  611  on  their  wisdom. 
because,  as  noted  in  Attachment  II,  it  is  only  by  including  both  connected  and  non- 
connected  (nominally  non-connected  and  actually  non<onnected)  carriers  and  sys- 
tems is  the  surcharge  that  there  will  be  ai  fair  competitive  conditions  and  b)  a  long 
lasting  source  of  support  for  parity  of  service, 

i.  Rural  telephone  companies  must  be  allowed  lo  provide  broadband  services 

The  framers  of  S.  611  recognize  that  cable  television  technology  and  telephone 
technology  are  rapidly  growing  together  and  converging.  However.  S.  611  does  not 
carry  this  realization  to  its  logical  conclusion.  The  economic  savings  from  having 
one  provider  offer  both  services  (with  operational  and/or  electronic  inlegration  of 
servicesi  are  significant  and  the  economic  savings  from  having  one  provider  in  rural 
areas  are  potentially  very  substantial.  The  economic  and  other  advantages  of  allow- 
ing rural  telephone  companies  to  provide  a  full  range  of  broadband  services  as  well 
as  telephone  services  are  details  in  Attachment  III,  pages  2-7, 
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Wid  and  telephone  services  therefore  works  a  double  hardship  on  rural  areas. 
First,  those  rural  citizens  who  do  end  up  receiving  cable  television  service,  receive  it 
at  much  higher  costs.  Second,  roughly  half  of  all  rural  citizens  wilt  receive  no  cable 
service  at  all  because  they  live  outside  of  the  small  rural  towns  where  cable 
Operators  are  willing  to  provide  service. 

Only  the  rural  telephone  company  is  willing,  because  of  the  economies  of  joint 
Operation,  to  provide  cable  service  to  both  the  rural  small  town  and  the  surrounding 
rural  country-side.  To  allow  cable  operators  to  come  into  a  rural  ai-ea  and  in  effect 
"cream  skim"  the  rural  area  by  providing  service  only  to  the  pmall  rural  town  is 
vei7  unfair  to  rural  citizens. 

If  rural  communities,  townships  and  counties  were  given  the  freedom  to  choose 
between  the  rural  telephone  company  and  the  cable  operator  for  providing  cable 
service  they  would  in  almost  all  cases  choose  the  telephone  company.  It  is  both 
uneconomical  and  undemocratic  to  continue  to  allow  the  FCC  to  force  rural  areas, 
against  their  wishes,  to  give  cable  franchises  to  such  "cream  skimming"  cable 
operators. 

If  the  threat  of  the  dominant  carrier  lA.T.  &  T.)  providing  cable  services  through- 
out much  of  rural  America  is  too  great,  then  the  dominant  carrier  may  be  limited  to 
providing  only  facilities  by  the  statute.  In  any  event,  other  telephone  companies  and 
particularly  rural  telephone  companies  should  not  be  so  limited  because  of  feais  of 
the  dominant  carrier.  The  larae  cable  operators.  General  Electric,  Time  Incorporat- 
ed, and  Teleprompter  are  each  much  more  capable  of  dominating  the  media  than 
are  the  1,400  small  telephone  companies  which  serve  most  of  rural  America. 

While  some  are  willing  to  concede  that  rural  telephone  companies  should  be 
allowed  to  provide  broadband  facilities,  they  are  unwilling  to  allow  rural  telephone 
companies  to  provide  the  broadband  services  over  the  facuitiee.  In  a  rural  area  this 
attempt  to  separate  facilities  from  services  is  not  practical.  In  a  rural  area  there  is 
no  one  who  is  willing  to  provide  just  the  service  without  also  owning  and  operating 
the  facility.  People  who  want  to  be  in  the  cable  TV  business  are  very  proHt  orient^ 
because  cable  TV  is  a  generally  unregulated  monopoly  business.  The  proRts  which 
can  be  made  by  owning  the  facilities  as  well  as  providing  the  programing  are  much 
larger  because  rapid  depreciation  charges  on  the  cable  facilities  can  shield  a  sub- 
stantial amount  of  profits  from  potential  regulation  by  local  town  councils  and  also 
from  taxation  bv  the  Internal  Revenue  Service.  As  a  result,  cable  operators  them- 
selves are  unwilling  to  give  up  ownership  of  their  cable  facilities  to  provide  only 
Erograming.  Operators  who  are  motivated  strictly  by  profit  to  be  in  the  cable 
usiness  are  certainly  not  going  to  spend  their  time  seeking  to  provide  only  the 
prt^raming. 

This  leaves  the  rural  community  in  a  difficult  situation  with  present  FCC  rules. 
The  rural  community  can  either  wait  (maybe  forever)  until  a  noble  citizen  who 
doesn't  care  about  profit  comes  along  who  is  willing  to  provide  only  the  cable 
programing  in  conjunction  with  telephone  company  provided  facilities.  Or  the  rural 
community  can  "sell  out"  those  rural  citizens  who  live  outside  the  town  center  by 
giving  the  franchise  to  a  profit  motivated  cable  operator  who  will  proceed  to  "cream 
skim  the  core  area.  These  are  the  hard,  cold  facts  of  the  way  things  are  today  in 
rural  areas. 

S.  611  because  its  intent  is  to  reform  communications  where  serious  problems 
exist,  must  deal  with  this  issue.  Rural  towns,  townships  and  counties  snould  be 
freed  to  chooee  between  competing  telephone  companies  and  cable  operators  in 
awarding  the  cable  television  service  franchise. 

Cable  television  today  is  a  monopoly  in  rural  as  well  as  urban  areas,  llie  onl^ 
competition  which  S.  611  can  foster  in  cable  television  in  rural  areas  is  the  competi- 
tion for  the  franchise  itself  By  freeing  telephone  companies  in  rural  areee  to 
compete  for  the  franchise,  S.  611  will  enhance  competition  in  the  only  realm  where 
it  is  possible  today  and  in  the  only  realm  where  it  makes  economic  sense  for  rural 
areas  in  the  future. 

We  recommend  that  S.  611  include  a  provision  which  will  affirmatively  permit 
rural  telephone  companies  to  provide  all  categories  of  broadband  services  without 
limitations.  This  could  be  accomplished  by  inserting  a  subsection  "c"  in  See.  227  aa 
follows: 

Notwithstanding  the  provisions  contained  in  subsection  (b)  of  this  section,  a  rural 
telephone  company  shall  be  permitted  to  offer  all  types  of  broadband  telecommuni- 
cations services  including  cable  television  as  well  as  telephone  services  within  a 
single  operating  territory.   In  addition,  a  rural  telephone  company  shall   not  be 
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required  to  provide  broadband  services  and  other  telecomi 


through  separate  subsidiary  entities.  For  purposes  of  this  section,  rural  telephone 
company  shall  mean  any  company  which  operates  in  a  geographic  area  whjcn  has 
thirty  or  fewer  existing  houBeholda  and  other  potential  subscriber  estabtishments 
per  ^b\e  route  mile. 

In  addition,  reference  to  this  new  Sec.  227(c)  should  be  made  after  the  final 
sentence  in  Sec.  265(bl  as  follows; 

Provided  that  common  ownership  and  control  of  telephone  services  and  broad- 
band services  by  rural  telephone  companies  shall  be  permitted  in  accordance  with 
Sec.  227(c). 

Not  only  would  these  proposed  language  additions  afHrmatively  permit  rural 
telephone  companies  to  provide  a  full  range  of  broadband  services,  but  they  would 
eliminate  the  economic  penalty  to  rural  residents  associated  with  provision  of  such 
services  through  fully  separated  entities. 

Small  rural  telephone  companies  could  be  severely  burdened  if  they  were  required 
by  the  FCC  to  establish  separate  subsidiaries  for  provision  of  broadband  telecommu- 
nications services.  While  the  legal  cost  of  establishing  a  separate  subsidiary  is  not 
large,  the  ongoing  l^al  and  accounting  costs  are  burdensome,  and  the  cost  of  full 
separation  is  very  lar^  if  it  is  interpreted  as  a  requirement  for  separate  personnel 
and  equipment.  Such  a  requirement  would  reduce  savings  from  joint  operation  and 
significantly  slow  the  provision  of  broadband  services  to  rural  America.  It  is  also 
impractical  to  require  a  separate  subsidiary  in  the  case  of  broadband  services  which 
are  provided  to  rural  areas  over  the  same  physical  facility  that  telephone  services 
are  provided. 
5.  Parity  of  service  for  rural  areas  must  be  part  of  purpose  of  S.  611 

In  the  new  information  age  which  has  already  arrived  in  the  United  States,  the 
nation  cannot  afford  to  have  the  one  quarter  of  the  population  which  lives  in  rural 
areas  become  a  group  of  have-nots  or  a  new  "information  underclass."  In  order  to 
remain  productive  and  to  continue  to  provide  the  farm  produce  output  which  in 
large  measure  fmances  our  nation's  energy  imports,  rural  areas  will  have  to  keep 
pace  with  the  rest  of  the  nation  in  basic  Wlecommunications  services.  Indeed,  parity 
m  such  vital  telecommunications  services  for  all  U.S.  citizens  is  the  corr"-"'""-  "*■ 
further  progress  for  our  nation  as  a  whole  in  the  competitive  intemationa 
marketplace.  Any  citizen  who  is  not  fully  informed  because  of  lack  of  ci 
tions  facilities  or  who  is  not  productive  because  of  lack  of  facilities  to  communicate 
knowled^  to  others  will  eventually  lose  out  in  what  has  become  an  international 
competition  of  ideas  and  products. 

Rural  areas  in  particular  have  a  need  for  parity  in  communications  services 
because  communications  can  bring  to  rural  areas  many  education,  health  and  other 
services  which  would  otherwise  not  be  provided  at  a  reasonable  level  or  at  all.  The 
Statement  of  the  National  R.E.A.  Telephone  Association  concerning  H.R.  13015  on 
October  31,  1978  (included  In  Attachment  Ill's  Attachment  A.  pages  1-19)  provides  a 
detailed  presentation  of  why  parity  in  essential  telecommunications  services  is 
critical  for  the  future  of  over  50,(>00,(>00  rural  Americans. 

Parity  in  essential  telecommunications  services  is  also  important  for  all  citizens 
in  the  nation.  The  nine  Facts  and  fourteen  Exhibits  included  in  Attachment  t. 
Section  III  show  what  a  tremendous  negative  impact  would  occur  on  both  rural  and 
urban  citizens  if  the  present  means  of  providing  parity  in  essential  telecommunica- 
tions services  were  ended  (S.  611  presently  proposes  to  erode  the  means  of  parity 
through  attrition  by  inflation  and  S.  622  eliminates  the  means  of  parity  over  a  6 
year  period).  If  the  present  means  for  supporting  parity  are  to  be  ended,  new  means 
must  be  firmly  provided  before  any  of  the  old  means  are  discarded.  We  have 
expressed  this  fact  in  Concerns  1,  2  and  3  above. 

To  tie  down  the  concept  of  parity  for  the  future  so  it  will  be  clear  in  revising  S. 
611  or  in  interpreting  the  Bill  after  it  becomes  law,  we  therefore  suggest  that  the 
following  be  added  to  Section  101  as  part  of  the  Purpose  of  the  Act:  "for  the  purpose 
of  ensuring  parity  of  essential  telecommunications  services  for  rural  and  urban 


1.  Before  any  bill  is  passed  into  law,  thorough  economic  impact  studies  need  to  be 
made  of  its  effects  on  ^1  groups  of  citizens,  including  rural  citizens, 

2.  Commerce  Department  of  Health,  Education  and  Welfare  Department  controls 
should  not  be  plai^  on  the  Rural  Electrification  Administration.  See  Sec.  264  (a), 
262  (a)  and  262(c)(1). 

3.  An  exemption  from  the  separate  subsidiary  requirement  should  be  permitted 
for  smalt  exchange  carriers  which  are  subsidiaries  of  a  multistate  holding  company. 
Pages  6-7  of  Attachment  III  provide  reasons  for  the  exemption.  See  Sec.  203  (bH3), 
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where  we  Busiest  that  the  words  "in  coi^unction  with  an^  affiliated  earner"  be 
deleted  and  that  at  the  end  of  (3)  the  wonls  be  added  "which  small  size  shall  not 
exceed  250,000  customers." 

4.  The  Separations  and  Settlements  mechanism  of  handling  collection  and  distri- 
bution through  an  industry  member  (i.e.  A.T.  &  T.)  should  not  be  discarded.  Pages 
10  to  13  of  Attachment  III  describe  the  merits  of  Separations  and  Settlementa.  See 
Sec.  222  (a). 

5.  The  R.E.A.  program  should  not  be  expanded  into  other  services  at  this  time.  As 
mentioned  above,  the  legislation  should  focus  on  freeing  rural  telephone  companies 
to  provide  a  full  range  of  broadband  services.  Once  rural  telephone  companies  are  so 
freed,  they  may  well  be  able  to  provide  needed  broadband  services  without  using 
any  new  R.E.A.  low  cost  loan  prc^ram  funds. 

6.  Rural  telephone  companies  should  be  protected  by  the  legislation  from  further 
"cream  skimming"  be  the  dominant  carrier  or  other  carriers  in  the  areas  of  FX 
service,  CCSA,  private  lines,  tie  lines  and  EAS  coats.  Present  "cream  skimming"  in 
these  areas  should  be  ended.  These  issues  are  detailed  in  the  Management  Nott*  on 
Issues  Affecting  the  R.E.A.  Telephone  Program.  July  1978. 

7.  State  planning  for  rural  areas  as  proposed  in  S.  611  avoids  the  real  issue  of 
continuing  to  provide  enough  economic  support  for  parity  of  service  t«  rural  are«s. 
Federal  dollars  for  planning  are  neither  useful  nor  are  they  requested  by  the  states 
themselves.  Such  planning  dollars  would  only  create  another  bureaucracv  which 

B  would  have  to  staff  themselves  to  deal  with.  The  R.E.A.  and  tne  state 
w  do  all  the  planning  which  is  really  needed  for  rural  telecommuni- 
cations. The  focus  in  S.  611  must  be  on  the  continuation  of  the  present  large 
economic  operating  support  for  parity  of  service,  not  on  a  much  smaller  amount  of 
planning  funds. 

8.  Under  S.  611,  Category  I  status  should  never  be  permitted  of  services  like 
Execunet  which  provide  direct  substitutes  for  essential  public  telecommunications 
services  (i.e.  Message  Toll  Service).  Just  because  a  carrier  is  small  doesn't  justi^ 
allowing  it  to  erode  the  value  of  a  vital  public  service. 

9.  In  certain  areas  S,  611  del^ates  more  control  than  is  necessary  to  the  FCC. 
Initial  definitions  of  what  are  presently  essential  services  and  what  m^ior  carriers 
will  be  Cate^ry  II  carriers  are  necessary  to  be  sure  that  the  FCC  is  given  the 
direction  which  will  help  it  to  interpret  the  legislation  properly  at  later  times. 
Indeed,  local  exchange  service  and  message  tool  service  must  be  defined  as  essential 
services  by  Congress  before  the  bill  is  passed  in  order  for  the  bill  to  be  viewed 
positively  by  rural  telephone  subscribers  and  the  companies  which  serve  them. 

10.  The  omcer,  director,  employee  separation  proposed  in  Section  214  (bK2)  would 
result  in  a  hardship  on  smaller  telephone  companies  in  obtaining  qualified  direc- 
tors. We  suggest  changing  the  section  to  read  "...  equipment  from  a  Category  II 
carrier,  shall  hold  the  position  of  officer  or  director  of  such  Category  11  carrier, 
except  as  the  Commission  may  by  rule  allow."  (additions  in  italic) 

11.  S.  611  would  give  the  FCC  jurisdiction  over  intra-atate  interexchange  services 
and  over  the  boundaries  of  exchanges  (see  Section  226  (b)).  The  state  public  service 
commissions  have  handled  both  of  these  functions  well  in  the  past  and  we  see  no 
reason  to  move  these  areas  of  administrative  review  further  away  from  the  actual 
users  and  providers  of  the  services  to  a  relatively  remote  location  in  Washington 
D.C.  In  addition,  we  believe  that  S.  611  should  correct  the  errors  of  the  past  and 

five  state  commission  representatives  full  voting  power  on  any  Joint  Brani  created 
y  the  legislation. 

Motorola  Inc., 

May  i3.  1979. 
Hon.  Barry  Goldwatbr, 

U.S.  Senate.  Washington.  D.C. 

Dear  Senator  Goldwater:  Confirming  my  conversation  with  you  today,  we  have 
supported  the  position  that  there  should  be  maximum  competition  amongst  the 
operators  of  land  mobile  radio  systems.  The  future  will  hold  two  major  kinds  of 
systems:  1.  Cellular  systems,  which  will  be  rate  regulated  common  carrier  systems 
'  '  "'  telephone;  2.  Special  mobile  radio  systems  w'  '  '  '"  "  ■  .  ■ 
n  carrier  trunked  systems  for  radio  dispatch  st_  

These  systems  could  be  operated  by  small  entrepreneurs.  If  on  the  other  hand, 
AT&T  should  become  an  operator  of  these  systems,  these  small  entrepreneurs  could 
not  possibly  compete.  We,  therefore,  support  the  position  that  the  nationwitle  carri- 
er should  not  be  the  operator  of  the  local  mobile  radio  systems.  FCC  rules  exclude 
Motorola  from  operating  either  type  of  system. 
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Sw  American  Tele^one  &  Telegraph  Co.  (A.T.  &  T.)  to  construct 
and  operate  Tarious  Earth  stations  and  to  contmct  for  the  use  of  com- 
monicatitms satellites.  See 42  FCC  2d  654  (19T3). 

4:  BCA.  GU^al  CommuTiications,  Inc.,  and  BCA  .Maaka  Commoni- 
catitxia^  Inc.  (BCA)  to  construct  several  Earth  stations  and  operate 
an  interim  s^item  of  Telesat  Canada  satellites.  See  42  f  CC  2d  774 
(1973). 

K.  GTE  Satellite  Corp.  (GSAT)  and  National  Satellite  Services 
Ina  (NSS) ,  a  subsidiary  of  Hughes  Aircraft  Co.,  to  construct  various 
Earth  statiCHls  (including  a  Hawaii  Earth  station)  and  lease  satellite 
transponders  (G-SAT),  and  to  construct  three  satellites  (NSS).See43 
FCC  2d  1141  (1973). 

6.  Comsat  General  Corp.  to  construct  four  satellites  to  be  used  as 
part  of  a  domestic  communications-satellite  system  of  A.T.  &  T.  See  45 
FCC  2d  444  (1974). 

T.  Western  Union  Teleeraph  Co.  to  launch  and  place  in  orbit  two 
satellites,  Westar  I  and  IL  See  46  FCC  2d  162  (1974)  and  4T  FCC 
2d2T4J1974). 

8.  BCA  to  construct  three  satellites  and  various  Earth  stations.  See 
In  the  Matter  of  RCA  Global  Communications  Inc.  et  a?.,  FCC  75- 
1246'  (released  Nov.  6, 1975). 

9.  BCA  to  launch  a.  satellite  on  or  about  December  12. 1975.*  (file 
Wo.  2-I>SS-LA-76) .  This  application  was  granted  bv  the  Commission 
on  December  4,  1975.  See  FCC  order  75-1329,  released  December  4, 
1975. 

Presently  pending  before  the  FCC  are  the  following  applications 
■which  involve  service  for  Hawaii : 

2.  Western  Union  Telegraph  Co.'s  applications  for  authority  to  con- 
struct an  Earth  station  in  Hawaii  (file  Nos.  n-DSE-P-71)  filed 
JIarch  15,  1971. 

2.  ECA's  applications  for  authority  to  construct  an  Earth  station 
in  Hawaii  (ffle  No.  60-DSE-P-71 ) ;  filed  March  15,  1971. 

3.  Domestic  Satellite  Corp.'s  applications  for  authority  to  construct 
an  Earth  station  in  Hawaii  (file  No.  7-DSE-F-75) ;  SisA.  August  22, 
1974. 

4i.  GSAT  and  A.T.  &  T.  applications  for  authority  to  modify  con- 
struction permits  for  three  authorized  Earth  stations,  and  GSAT  to 
ntilizfr  in  conjunction  with  A.T,  &  T.,  satellites  provided  by  the  Comsat 
General  Corp.  An  administrative  law  judsie  has  approved  these  ap- 
plications. See  In  the  Matter  of  GTE  SateUiie  Corv~  Initial  Decision 
of  Adrmmttratvoe  Law  Judge.,  Docket  20201,  FCC  75-12  (released 
Apr. 4, 197&).  This  decision  is  presently  on  review  to  the  Commission. 

ff.  Cbmsat  General's  applications  for  authority  to  launch  a  satellite 
in  March  of  1978  (ffle  No.  3-DSS-LA-76) . 

ff:  A-T.  4  T.'s  and  GSAT's  applications  of  November  14,  1975,  to 
lease,  establish,  and  operate  domestic  channel  groups  by  domestic 
satellite  between  the  mainland  and  Hawaii  (file  No.  W-P-C-649). 

In  mid'September  1973^  the  newly  authorized  carriers  were  advised 
bjr  th«  FCC  pursuant  to  the  second  report  and  order  to  develop  pro- 
poaalr  fffT' revved  rates  to  accomplish  rate  integration  by  March  12, 
1974.'  '~  ■  -■  ' 
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On  March  12,  1974,  the  carriers  submitted  letters  to  the  FCC  S 


aply: 
Ijiit 


1  its  letter,  A-T.  &  T.  stated  that  it  wag.  not  required  by  the  ten 
,o£  its  authorization  to  aubmit  a  "specific  proposal  within  6  montii 
from  authorization."  but  as  a  provider  of  Message  Telecommunia 
tions  Service  (MTS)  to  Alaska  and  Hawaii,  it  should  report  on  t' 
status  of  its  rate  intezration  negotiations. 

A.T.  &  T.  estimated  that  full  rate  integration  of  Hawaii  and  J  _. 
services  would  result  in  a  reduction  in  annual  gross  revenues  of  ab< 
$100  million.  This  would  result  from  applying  the  mileage  \ 
the  existing  mainland  schedule  with  additional  bands  for  < 
points,  assuming  certain  traffic  volumes  in  1976.  However,  addition) 
traffic  due  to  reduced  rates  could  lower  this  amount  to  about  $85  d 
non.  According  to  the  FCC,  A.T.  &  T.  indicated  that  discussions  v 
Alaska  and  Hawaii  on  the  preparation  of  specific  proposals  for  a 
priate  rates  would  continue. 
...  In  its  letter,  GSAT  stated  that  it  was  required  hj  its  authorizatiol 
to  submit,  in  conjunction  with  A-T.  &  T.  and  Hawaiian  Telephone  C' 
{"HTC"),  a  specific  proposal  for  rate  integration  within  6  mon 
However,  GSAT  stated  that  it  was  presently  unable  to  make  mean 
ful  comparisons  between  future  Hawaii  rates  and  those  prevail'" 
the  mainland.  _ 

Moreover,  GSAT  responded  by  noting  that  the  Hawaiian  Telephone 
Co.  previously  had  established  a  direct  distance  dialing  rate  25  per- 
cent oelow  the  station  rate  and  that  it  had  also  submitted  a  plan  to  the 
FCXil  for  an  additional  "across-the-board"  redaction  of  about  21  per- 
cent to  become  effective  in  May  1974.  On  the  matter  of  rate  schedule 
~inte^7atien,  G.T.  &  E.  stated  that  it  was  workinj;  with  its  connecting 
earner?  to  establish  cost  savings  that  might  be  realized  from  satellite 
operations  by  January  1976. 

On  May  9,  1974,  the  Chief  of  the  FCC  Common  Carrier  Bureau  ■ 
advised  the  carriers  by  letter  that  their  submissions  did  not  contain 
specific  plans,  schedules,  and  economic  data  for  the  integmtioQ  of 
Alaska,  Hawaiii  and  Puerto  Rico  into  the  domestic  rate  and  service 
"structure,  nor  did  they  set  forth  cogent  reasons  for  failing  to  do  so.  The 
Bureau  Cuef  expressed  disappointment  that  the  parties,  having  been 

f'ven  6  months  to  develop  proposals,  had  not  responded  adequately, 
meeting  with  the  carriers  was  scheduled  for  June  IS  to  review  tfie 
matter.  A  list  of  questions  was  appended  to  this  letter  to  soUeit  addi- 
tional information  to  be  discussed  at  the  meeting. 

On  June  7,  1974,  GSAT  answered  the  Bureau  Chiefs  questiims- 
With  reference  to  MTS  rate  levels,  GSAT  stated  that  some  overall  rate 
reduction  would  be  considered  when  the  GSAT/A.T.  &  T.  satellite 
service  became  availahle,  with  further  reductions  to  be  considered 
as  cost  savings  permitted.  Information  was  provided  on  traffic  volumes, 
fiicilities,  estimates  of  eamings^as  well  as  illustrative  workpapers  of 
possible  revised  schedules. 
■     A.T.  &  T.  also  replied  to  the  Bureau's  questionnaire. 

It  noted  that,  in  the  period  from  March  1970  to  May  1974,  rates 
■   "for  MTS  between  the  mainland  and  Hawaii  were  reduced  by  S36.5 
million.  A-T.  A  T.  also-stated  that,  in  discussions  with  HTC  and  HCi 


Google 


(,'■  an  arrangemeDt  was  reviewed  that  would  integrate  the  rata 
stnietan  between  the  eoterEdnous  States  and  the-  ofl^ore  points  into 
the  domestie' rate  pattern.'  This  intezration  would  include  the  a»  of 
■iniilar  mileage  buids,  classes  of  caJiSy  and  time  periods  for  reduced 
ntce.'  Mbnorer,'  it  was  indicated  that  some  adjustment  of  rate  levels 
mi^it  be'  appropriate.  It  was-  farther  stated  that  changes  in  rate  levels 
beytxid  initial  adjustments  woold  be  introduced  as  new  technology, 
imprared  facilities,  settlement  arrangements,  and  other  relevant  fac- 
tUB.  permitted.  Supporting  attachments  provided  analyses  of  co^ 
poaaible  rtttes,'Uid  reveuuff  estimates  based  on  19T6  traffic  volumes. 
,r  On:tiua'?Kii»  date,--BCA  Alascom  noted  that  Alaskan  interstate 
iai!Mage''tdephon6-' rates-  had  been  reduced  by  29  percent,  which 
•moonted  tD.$^'  millioh  annually  &t  1974  traffic  leveb.  The  company 
indicated  K  desire  to  n^otiatfe  integrated  rates^  but  it  emphasized  the 
naeessity-to  phase- in- rate  changes  over  time  with  full  consideration  of 
ita^ovenU'.Eevenaeiteqairements  and  the  effect  on  intrastate  service. 
At  the  June  13  meeting-,  according  to  the  FCC,  discussion  centered 
OD  :^eil!mited  progress  made  to  date  in-  obtaining  specific  proposals. 
The  tarriers  agreed  to  work  toward  mformal  proposals  ( to  be  fonnal- 
ked  Iatoit^^sii£'that  each  offahore.'pointshonla  be  treated  separately  to 
i!eAett,imS]Qe«iictuiistauceK-    "i- 

.  HTC  reported  to  the  FCC  in  IdTl  that -although,  efforts  had  been 
BUtdt'  .nithiithfl;  assistance^of,  the  FCC's  staff,  agreement  could  not  be 
rcAdtKdt<abaijarisdiction&l  separations  plan'  for  Hawaii  due  to  its 
nnigne;  operations  which  do  not'  conform  to-  the  application  of  the 
standard  separations  manual.  HTC  stated  that  it  was  committed  to  the 
iBtegrat9t9  of .  Hawaii  into  the  dtMnestic  rate  pattern,  with  due  regard 
tO'.nuuntaming  low  rates,  for  telephone  service  within  HawaiL 
v^i^huing;  the  r  period  December  1974  through  June  1975,  additional 
correspondence  was  received  by  .the  FCC  from  the  carriera  and  the 
States  jrtmceming  the  rate  integration  qnesticm. 
..iOn>3i8]r:16>f-197Svthe  Honorable  George  B.  Ariyoahi,  Governor  of 
Hftwui,,  wrote  to.  the-  Chairman'  of  the  FCC  expressing  concern  that 
theTe,had  been  no  apparent  action  by  the  carriers  proposing  commmu- 
'  cations  siM^cea  between  the  mamland  and  Alaska,  Hawaii,  and  Puerto 
]tie(ktptc<HnpIy:  with. the  integi^tion  plan  required  by  the  Second  Se- 
port  and  Order;  -  "     ,  .  ■-    ,-    ,■    /  ■     ■  ''• 

..^-IJiValy  1975;  pepiwentatives  of  HTC  and  the  FCC  staff  met  to 
reVjtew  .(he.  progtess  of  stndies  toward  the  development  of  integrated 
infetptate:  STTS  rates  and  to  establish  ta^et  dates  for  implementation 
of  integrated  rate  schedules. 

.  biearly  October,  the  FCCrStaff  held  a  meeting  with  representatives 
of  A.T.  &  T.  and  HTC  at  which  a  proposed  rate  schedule  was  discussed. 
The  staff  requested  a  joint  statement  br  the  two  carriera  of  tiie  under- 
lying  support  for  their  proposal.  On  October  10.  A.T.  A  T.  and  HTC 
presented  a-'*PTOposal  for  Rate  Bitegration  Hawaii-Mainland  Mes- 
saire  TeTeirommunications  Service"  to  the  FCC  staff. 

Oh'  October  21, 1975;  after  conferences  with  the  FCC  staff,  the  State 
of  Hawaii'  filed  a  petition  for  declaratorv  relief  asking  the  FCC 


to  cUrify  theprbcedures  to  be  followed  in  nandliug  applications  for 
dmneatic  nt^tBte  systems,  partfcnlarly  with  respect  to  making  a  deter- 
mination of  wh^er  an  adequate  rate  mtegration  proposal  is  presented. 
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In  those  proceedings  the  FCC  soug^ht  to  explore  various  le^,  tech- 
nical, and  policy  questions  associated  with  the  authorization  of  do* 
mestic  communications-satellite  facilities  to  nongovernmental  entities. 

On  March  24,  19T0,  the  FCC  issued  a  First  Report  and  Order  (35 
F.S.  5356)  J  concluding  that  communications-satellite  technology  of- 
fered sufficient  promise  of  making  a  substantial  contribution  to  the 
iN'ation's  communications  system  to  warrant  appropriate  steps  toward 
the  authorization  of  communications-satellite  facilities  for  domestic 
purposes. 

Li  the  Beport  and  Order,,  liowever,  the  FCC  said  it  was  unable  to 
determine  on  the  basis  of  the  record  and  other  information  before  it 
Srhether  domestic  communication-satellite  opportunities  would  be 
more  fully  and  effectively -developed  through  one  or  more  multi- 
purpose systems,  specialized  systems,  through  a  combination  of  both, 
or  through  an  essentially  'open  entry  policy' "  (22  FCC  2d  86  at  93). 

The  FCC  therefore  decided  that  it  would  be  assisted  in  making 
such  policy  determination  if  potential  applicants  took  the  initiative 
in  submitting  concrete  system  proposals  for  its  consideration  (22  FCC 
2d  at  93). 

,.  Besides  inviting  the  submission  of  applications  to  assist  its  deter- 
mination and  consolidating  a  concurrently  issued  "Notice  of  Proposed 
Rulemaking" '  {22  FCC  2d  810) ,  the  1970  report  requested  each  appli- 
cant to  state  whether  its  proposed  system  would  be  capable  of  pro- 
viding service  to  Alaska  and  HawaiL  The  FCC  said  (paragraph 
34(a)): 

■  '  .  We  believe  that  national  unity  will  be  served  if  domestic 
systems  have  the  capability  of  serving  these  two  States,  in  the 
absence  of  overriding  ctHisiderations  to  the  contrary. 

In  response  to  the  1970  report,  eight  domestic  commonicstions- 
satellite  systems  applications  were  filed,  and  five  parties  filed  Earth 
station  only  applications. 

Comments  on  these  applications  and  the  rulemaking  issues  were 
received  from  the  applicants  and  other  interested  parties.  "Bj  a  Memo- 
randiun  Opinion  and  Order  issued  on  March  17, 1972  (34  FCC  2d  1), 
the  FCC  afforded  the  parties  an  opportunity  to  file  written  comments 
and  to  be  heard  orally  on  a  proposed  Second  Report  and  Order  (34 
FCC  2d  9)  which  had  been  recommended  by  its  staff. 

In  that  Memorandum  Opinion  and  Order  (paragraph  16),  the  FCC 
said  the  staff  was  of  the  view  that  one  or  more  domestic  systems  should 
be  authorized  to  serve  the  States  of  Hawaii  and  Alaska. 

Accordingly,  in  the  Proposed  Second  Report  and  Order  accompany- 
ing the  Memorandum  Opinion  and  Order,  the  staff  recommendation, 
in  peitinest  part,  read  as  follows  (34  FCC  2d  69) :  ' 

We  find  much  merit  in  the  ccHnments  of  A  laaVa  and 

Ea.waii.  These  ore  both  States  of  the  Unios,  the  equal  and 

peers  of  all  the  other  States.  Each  has  unique  problems  con- 

*  -,  fronting  it  because  of  distance  from  the  condguoos  48  States 

.  .  or  seventy  of  climate  or  relative  spatsity  of  population.  Since 


teanaale  eoniUeta  amonc  th*  applleaan.  t&a  approprUt*  loltjal  nla  at  AaaMcan  Tal*. 

pbon*  k  Talccrapb  Cix  TA.T.  h  T.>  Id  a»  danuatle  aatcUlta  Bald,  ptouunuwt  poUdM. 
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we  liave  stressed  continuously  our  desire  to  see  in  what  man- 
'  ner  satellites  can  be  used  to  resolve  cwninunications  problems 
by  providing  services  which  are  difficult  or  more  expensive 

g'  terrestiiu  facilities,  we  believe  the  situation  in  Alaska  and 
Lwaii  offers  a  unique  challenge  and  opportunity.  Aa  set 
forth  below,  we  expect  and  will  ret^uire  pertinent  hcenses  to 
make  effective  use  o{  satellite  facilities  to  serve  the  require- 
ments of  our  two  newest  States. 

And  (paragraph  152, 31  FCC  2d  at  72) : 

.~    [T]here  are  very  substantial  potential  benefits  which  can        ^ 
reasonably  be  expected  to  be  realized  1^  the  provision  of  serv- 
ice to  Alaska  and  Hawaii  from  the  contiguous  States  via  a 
domestic  satellite  system.  Indeed,  to  exclude  Alaska  and 
Hawaii  from  domestic  satellite  system  service  offerings  would 
appear  to  violate  the  mandate  in  section  307(b)  of  me  Com- 
~  munications  Act  that  **the  Commission  shall  make  such  dis- 
'  tribution  of  licenses,  frequencies,  hours  of  operation,  and  of 
power  among  the  several  States  and  communities  as  to  pro- 
-    vide  a  fair,  efficient,  and  equitable  distribution  of  radio  service 
to  each  of  the  some." 
.  The  Second  Report  and  Order  was  released  on  June  16,  1972  (35 
FCC  2d  844) ,  and  adopted  a  policy  of  affording  a  reasonable  oppor- 
tunity for  entry  into  the  domestic  communications  satellite  field  by 
qualified  applicants,  subject  to  certain  showings  and  conditions. 

The  Second  Beport  also  adopted  policies  relating  to  service  to 
Alaska,  Hawaii,  and  Puerto  Bico,  .  . 

The  Commission  stated  (paragraph36) :. 

One  of  the  principal  virtues  of  the  satellite  technology  ap- 
1  plied  to  dom^tic  communications  is  its  characteristic  of  de- 
Mnphasizing  distance  as  a  cost  factor  in  ratemaking.  With  the 
availability  of  domestic  satellites  for  commnnications  between 
the  mainland,  and  Alaslo,  Hawaii,  and  Paerto  Rico,  distance 
.  should  dramatically  ilimmiqh  as  an  excuse  or  justification 
for  the  liistoric  high-rote  treatment  that  has  been  accorded 
to  tiiesa  services.  We  are  now  able  to  look  forward  to  minimiz- 
-  ing  any  distinctions  in  communications  to  such  points  com- 
pared to  communications.among  the  contiguous  Staites.  Tha, 
.  vdth  the  inauguration  of  sateUite  tystema  to  serve  the  do- 
meetio  eomm/unicationt  remiirements  of  dU  of  the  United 
States,  there  toiU  ha  jtatification  for  vitegrating  Alaska, 
,  Hofioaii,  and  Piterto  Rico  into  the  eatabUthed  raie  scheme  for 
comntitniaations  services  applicable  to  the  mairdamd.  fEm- 
phasis  supplied.] 
Tb  effect  this  poIi<gr,  any.  authorization  of  service  to  Alaska,  Ha- 
.  wail,  and  Paerto  Rico  would  be  conditioned  apon  their  integration 
'into  the  dunestic  rate  pattern.  As  t^  Commission  said  (paragrapli 
-■  8T):  ...  ^   „.-  .■■-■■  ... ,(,,     -.  ._      ■    '  .    . 

''"        'AeeoFdingty.Uv»Slhero^f<^icyto.em\di^4>rkaaiydotn,u- 
ties^UUeauthorieatum  to  carriers  servirtff.thesepotn^ftpoti 
-'■•'*   aT««tmrment;thaty  no  later  than  Smooth^  from  the  issuaaae-  . 
•  '..-  oftheautharwiii<»i,stiehettrrisrashaUtimmtaspee^pro-' 
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Indeed,  aa  tHa  FCC  said  in  Uie  Second  Beport  (paragraph  35)  : 

:  We  endoise  fully  the  staff  recommendation  that  the  advent 

<kE  service  via  domestic  satellite  facilities  should  be  accom- . 

panied  by  an  integration  of  services,  and  more  ^rticolarly 

the  chafes  for  such  services,  between  Alaska^  Hawaii,  and 

Puerto.  .&co  and  the  contipipiia  48  Stataa  into  the  dranestic 

,:. ;  rate  pattern.  Heretofore  considerations  of  distance,  cost,  and 

-    traffic  voluines  have  all  combined  to  indicate  that  foreign 

<  -i,,  rather  than  domestic  rate  and  service  patterns  shoiold  be  Ap- 

plicable.  The  relatively  high  level  of  charges  resulting  from ' 

V  ,  t  the  physical  factors  and  cost  considerations  has  inhibited  the 

.,\.'fre«fiow  of  communications ' between  the  contiguous  States  . 

\'    andi^ese  j)oints  to  the  disadvantage  of  alf  of  our  citizens.  It 

,  is  our  considered  view  that  the  puolic  interest  requires  that 

.,.j  ;  the  distinction^,  particularly  with  respect  to  level  of  chaises 

„^,'...and  Eate. patterns,  should  b«  eliminated.  As  set  forth  below, 

..■,:.,t£e  ^d^ent  of  domestic  satellite  communications  with  their 

.j.:',  distance  insensitive  features  provides  a  sound  eccmomie  basis 

,  Ti  ,;yfDT91ch.conclnai(m.:  .,,:   ^.,.,  .,  |.,-*i'r,i    ..■•'  ,"    »■'•-■ 

""'On "iDecemtie'r  5,  S.  'VSa.  318  was'introditcedMt  expresses  the  snise 
of  the  Senate  that  the  FCC  take  whatever  action  is  necessary  to  assure 
compliance  with  the  Commission's  previously  announced  IX)MSAT 

policy,  ■.-■'"■■■-  ^'i.:.   !     li,  r.    -1'-  ■■(:        ".-.■    ■-■-■-.■■■     (}     ;  : 

The-  hearings  which-  were  held  on;  December-  9,  wertt  intended  to 
bave  the  FCC  once  again  explain  its  policy  and:thereby  eliminate  any 
doubt  as  to  what  its  Second  Report  and  Order  required  of  the  carriers. 
Testifying  at  the-  hearings  were  the  Chairman  of  the  FCC,  and  the 
Chief  pf  the  FCC's  Common  Carrier  Bureau,  and  representatives  of 
^e  States  of  Alaska  and  Hawaii,  ibiterested  conmion  carriers  were  also 
ftflered.an  opportunity  to  appear  but  none  diose  to  do  so.  "Western 
TTtnon'  liQtemational  and  the  Hawaiian  Telephone  Co,  did  file  state- 
Ihenfs-for  the  record,  however.  -i-    ■■ 

"  la  the  Committee's  judgment  the- testimony  elicited  at  the  hearing 
addresses  itself  to  severS   questions  surronnding  the  FCC's   19T2 
DOMSAT  policy,  and  efforts  to  implement  it. 
•    fn)' £  feet  of  Present  Rate  Discrimination  '.    .'•'■' 

The  Honorable  Wayne  Slinami.' director, Department  of-BeguIatory 
Agencies,  State  of  Hawaii,  testified  as  follows  (TB.  42-44) . 
.-■.:.-   This  discrimination  [telecommunications  rate  and  serv* 
.  .    iceal  is  not  justified.  It  is  contrary  to  the  expressed  purposes 
of  tne  Communications  Act.  It  is  contrary  to  the  specific  ex-   - 
pressed  policy  which  is  now  3  years  old,  of  the  FCC.  It  none- 
^'  -  -'  theless  continues  to  be  perpetuated  by  those  who  profit  from 
it— A.T.  &  T.,  G.T.  &  E./Hawaiian  Telephone,  and  the  in- 
.  -'::■■  temational  record  communications  carriers  who  provide  the 
„  T  mainland/Hawaii  interstate  services.  Since  1971  the  State 
T  '  '  mvenunent  has  sought  to  eliminate  this  discrimination  so 
:'■.■■:  that  Hawaii's  people  will  enjoy  the  rapidly  increasing  benefits 
and  promise  of  telecommunications. 
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3k  American  Tele^one  &  Telegraph  Co.  (A.T.  &  T.)  to  construct 
and  operate  various  Earth  stations  and  to  contract  for  the  use  of  com- 
monications satellites.  See 42  FCC  2d  654  (1&73). 

4;  BCA  Crlobal  Communications)  Inc.,  and  BCA  Alaslrn.  Commnni- 
catioDS^  Inc.  (SCA)  to  construct  several  Earth  stations  and  operate 
an  interim  system  of  Telesat  Canada  satellites.  See  42  FCC  2d  774 
(19T3). 

5v  GTE  Satellite  Corp.  (GSAT)  and  National  Satellite  Services 
Inc.  (NSS},  a  subsidiary  of  Hughes  Aircraft  Co.,  to  construct  various 
Earth  statKHis  (including  a  Hawaii  Earth  station)  and  lease  satellite 
transponders  (GSAT),  and  to  construct  three  satellites  (NSS) .  See  43 
FCC  2d  1141  (1973). 

6.  Comsat  Genem  Corp.  to  construct  four  satellites  to  be  used  as 
part  of  a  domestic  communications-satellite  system  of  A.T.  &  T.  See  45 
FCC2d444(lBT4). 

■  7.  Western  Union  Telecraph  Co.  to.  launch  and  place  in  orbit  two 
satellites,  Westar  I  and  n.  See  46  FCC  2d  162  (1974)  and  47  FCC 
2d  274  (1974). 

8.  SCA  to  construct  three  satellites  and  various  Earth  stations.  See 
In  the  Matter  of  RCA  Global  Communications  Inc.  et  aZ.,  FCC  75- 
1246'  (released  Nov.  6, 1975). 

9.  RCA  to  launch  a  satellite  on  or  about  December  12. 1975.'  (tile 
ITo.  ^DSS-LiA-76 ) .  This  application  was  granted  bv  the  Commission 
on  December  4,  1975.  See  FCC  order  75-1329,  released  December  4, 
1975. 

Presently  pending-  before  the  FCC  are  the  following  applications 
■which  involve  service  for  Hawaii : 

1.  Western  Union  Telegraph  Co.'s  applications  for  authority  to  con- 
strrct  an  Earth  station  in  Hawaii  (file  Nos.  71-DSE-P-fl)  filed 
Ma.nh  15,  197L 

2.  KCA's  applications  for  authority  to  construct  an  Earth  station 
in  Hawaii  (file  No.  60-DSE-P-71) ;  filed  March  15,  1971. 

S.  Domestic  Satellite  Corp.'3  applications  for  authority  to  construct 
an  Earth  station  in  Hawaii  (file  No.  7-DSE-P-75)  :  filed  August  22, 
1974.  -6  , 

4i.  GSAT  and  A.T.  &  T.  applications  for  authority  to  modify  con- 
sCmction  permits  for  three  authorized  Earth  stations,  and  GSAT  to 
utilize  in  conjunction  with  A.T.  &  T,,  satellites  provided  by  the  Comsat 
General  Corp.  An  administrative  law  judee  has  approved  these  ap- 
plications. See  In  the  Matter  of  GTE  Satellite  Oorv-  Tnitial  Decision 
of  AdJidnMtrative  Law  Judge,  Docket  20201,  FCC  75-12  (released 
Apr.  4, 1975).  This  decision  is  presently  on  review  to  the  Commission. 

5*  Cbmaat  General's  applications  for  authority  to  launch  a  satellite 
in  MarcB'of  1978  (file  Xo.  3-DSS-riA-76). 

-'  6;  A.T.  4_T.'a  and  GSAT's  applications  of  November  14,  1975,  to 
lease,  iestablish,  and  operate  domestic  channel  groups  by  domestic 
satellite  between  the  mainland  and  Hawaii  (file  No.  W-P-C-649). 
■  In  nudi-September  1973,  the  newly  authorized  carriers  were  advised 
1^  the  FCC  pursuant  to  the  second  report  and  order  to  develop  pro- 
poaftlr  Ipr  rensed  rates  to  accomplish  rate  integration  by  March  12, 
I9T4."""  '  '  ' _"  " 
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On  March  12,  1974,  the  carriers  submitted  lett«rs  to  the  FCC  in 


eply.: 
In  Its 


_i  its  letter,  A.T.  &  T.  stated  that  it  wa»  not  required  by  the  terms 
_o£  ils  authorization  to  submit  a  "specific  proposal  within  6  months 
fcom.  authorization,"  but  as  a.  provider  of  Message  Telecommunica- 
tions Service  (MTS)  to  Alaska  and  Hawaii^  it  should  report  on  the 
status  of  its  rate  inte^i^tion  negotiations. 

A.T.  &  T.  estimated  that  full  rate  integration  of  Hawaii  and  Alaska 
services  would  result  in  a  reduction  in  annual  gross  revenues  of  abcmt 
$100  million.  This  would  result  from  applying  the  mileage  bands  in 
^le  existing  mainland  schedule  with  additional  bands  for  outlyinf 
points,  assuming  certain  traffic  volumes  in  1976.  However,  additional 
traffic  due  to  reduced  rates  could  lower  this  amount  to  about  $85  mil- 
lion. According  to  the  FCC,  A.T.  &  T.  indicated  that  discussions  with 
Alaska  and  Hawaii  on  the  preparation  of  specific  proposals  for  appro- 
'  priate  rates  would  continue. 

. ,  ■  In  its  letter,  GSAT  stated  that  it  was  required  b^  its  authorization 
■to  submit,  in  conjunction  with  AT.  &  T.  and  Hawaiian  Telephtme  Cok 
C*HrC"))  a  specific  proposal  for  rate  integration  within  6  months. 
However,  GSAT  stated  that  it  was  presently  unable  to  make  meaning- 
ful comparisons  between  future  Hawaii  rates  and  those  prevaillnA^  on 
the  mainland. 

Moreover,  GSAT  responded  by  noting  that  the  Hawaiian  Telephone 
Co.  previously  had  established  a  direct  distance  <^iit1?'ng  rate  25  per- 
.  cent  oelow  the  station  rate  and  that  it  had  also  submitted  a  plan  to  tha 
FCC  for  an  additional  "across-the-board"  reduction  of  about  21  per- 
cent to  become  effective  in  Mav  1974.  On  the  matter  of  rate  schedule 
integration,  G.T.  &  E.  stated  toat  it  was  working  with  its  connecting 
earners  to  establish  cost  savings  that  mi^it  be  realized  from  satellite 
operations  bj  January  1976. 

„  On  May.  9,  1974,  the  Chief  of  the  FCC  Common  Carrier  Bureau  • 
advised  tne  carriers  by  letter  that  their  submissiona  did  not  contain 
roedfic  plans,  schedules,  and  economic  data  for  the  integration  of 
Alaska^  .Hawaii^  and  Puerto  Rico  into  the  domestic  rate  and  service 
structure,  nor  did  they  set  forth  cogent  reasons  for  failing  to  do  so.  1^ 
Bureau  CMef  expressed  disappointment  that  the  parties,  having  been 
Qven  6  months  to  develop  proposals,  had  not  responded  adequately. 
X  meeting  with  the  carriers  was  scheduled  for  June  13-  to  renew  the 
matter.  A  list  of  questions  was  appended  to  this  letter  to  solicit  addi- 
tional information  to  be  discussed  at  the  meeting. 

On  June- 7:,  1974,  GSA.T  answered  the  Bureau  Chiefs  questions. 
"With  reference  to  MTS  rate  levels,  GSAT  stated  that  some  overall  rata 
reduction  would  be  considered  when  the  GSAT/AT.  A  T.  satellite 
;'  service  became  available,  with  further  redactions  to  be  coosidBred 
as  cost  savings  permitted.  Information  was  provided  on  traffic  Tolmneo, 
&dlities,  estimates  of  earnings,,  as  well  as  illustrative  woricpapers  of 
possible  revised  schedule* " 
;    A.T.  A  T.  alsoreplied  to  the  Bureau's  ques&Hinaire. 

It  noted  that,  in  th&  period  from  March  1970  to  May  1974,  rates 

-  far  MTS  between  the  mainland.andHawaii:were  reduced  by-$S6Jl 

-  -million.  AJl  A  T.ahKrstated  that,  in- discussioos  with  HTC  and  KCA 
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Alaaeoia,  sn  arnngement  was  reviewed  that  would  integrate  the  rate 
Btnicton  between  the  coterminous  States  and  the  offshore  pointa  into 
the  domestic  rate  pattern:  This  integration  would  include  the  use  of 
similar  mileage  bands,  classes  of  caUs,  and  time  periods  for  reduced 
"rates.  Moreover,  it  was  indicated  that  some  adjustment  of  rate  levels 
might  be  appropriate.  It  was.  farther  stated  that  changes  in  rate  levels 
beyond  initial  adjustments  would  be  introduced  as  new  technology, 
improved  fkcilitiea,  settlement  arrangements,  and  other  relevant  fac- 
tors, permitted.  Supporting  attachments  provided  analyses  of  costs, 
possible  rates,  and  revenue  estimates  based  on  1976  traffic  volumes. 
'  Oa_thi3  sajne  date,  BCA  Aloscom  noted  that  Alaskan  interstate 
meesage^telephone- rates- had  been  reduced  by  29  percent,  whieii 
amounted  to  $24'  millioh  annually  tit  1974  traffic  levels.  The  company 
indicated  ai  desire  to  negotiate  integrated  rates,  but  it  emphasized  the 
necessity  to  phase  inrate  chajiges  over  time  with  fall  consideration  of 
its -overall  ctvenue  requirements  and  the  effect  on  intrastate  service. 
At  the  June  13  meeting,  according  to  the  FCC,  discussion  centered 
on  theUmited  progress  made  to  date  in  obtaining  specific  proposals. 
Thebarriersagreed  to  work  toward  informal  proposals  (to  be  formol- 
E»>d  later)  andthat  each  offshore,  point  should  be  treated  separately  to 
reflect,  nniqne  cireumgtancea:      n.  ■       .:: 

.  HTC  reported  to  the  FCC  in  1974  that  although  efforts  had  been 
msdA^  with,  thfi:  assistance  of  the  FCC's  staff,  agreement  could  not  be 
reached:  OBi  a  Jurisdictional  separations  plan  for  Hawaii  due  to  its 
tmique;  operations  which,  do  not  conform  to^  the  application  of  the 
standard  separations  manual,  HTC  stated  that  it  was  committed  to  the 
integration  of  Hawaii  into  the  domestic  rate  pattern,  with  due  regard 
tO;iiuuiitaming  low  rates  for  telephone  service  within  Hawaii. 
'■-Ihiriiigi' the  period  I^cember  1974  through  June  1975,  additional 
correspondence  was  received  by  the  FCC  from  the  carriers  and  the 
States  concerning  the  rate  integration  question. 

On.May  15,,  1975,  the  Honorable  George  R.  Ariyoshi,  Governor  of 
Ha,waii,.  wrote  to.  the.  Chairman  of  the  FCC  expressing  concern  that 
there.had  been  no  apparent  action  by  the  carriers  proposing  commani- 
cations  services  between  the  mainland  and  Alaska,  Hawaii,  and  Puerto 
Rico  tp"  comply  with  the  integi;ation  plan  required  by  the  Second  Ke- 
port  and  Order.    "     ,  ,  .    ■    :    ,  '"' 

In  July  1975,  representatives  of  HTC  and  the  FCC  staff  met  to 
review  the  proeress  of  studies,  toward  the  development  of  integrated 
interstate  ^^^S  rates  and  to  establish  target  dates  for  implementation 
of  integrated  rate  schedules. 

,  In  early  October,  the  FCC  staff  held  a  meeting  with  representatives 
of  A.T.  A  T,  and  HTC  at  which  a  proposed  rate  schedule  was  discussed. 
The  staff  requested  a  joint  statement  bv  the  two  carriers  of  the  onder- 
lying  support  for  their  proposal.  On  October  10,  A.T.  4  T.  and  HTC 
presented  a  "Prooosal  for  Rate  Intsffration  Hawaii-Mainland  Mes- 
saire  Telecommunications  Service"  to  the  FCC  staff. 

On  October  21, 1975,  after  conferences  with  the  FCC  staff,  the  State 
of  Hawaii  filed  a  petition  for  declaratory  relief  asking  the  FCC 
to  clarify  the  procedures  to  be  followed  in  handling  applications  for 
d(Hnestic  satellite  systems,  particolarijf  with  respect  to  making  a  deter- 
mination of  whether  an  adequate  rate  integration  proposal  is  presented. 
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"  Mr.  Wftlp  was  asked  if,  in  the  State  of  Alaska's  iudgment,  the  FCC 
had  been  diligent  enough  in  movine  to  implement  the  rate  integration 
-  aspects  of  its  domestic  satellite  Or^r  (Tr.  65). 

■  He  answered,  "I  would  say  up  until  this  time,  no."  (Tr;  65.) 
Mr.  Walp,  when  asked  by  Senator  Inouye,  whether  the  State  of 

~  Alaska  had  been  afforded  an  adequate  opportunity  to  participate  fully 

■  in  the  FCCTs  proceedings,  replied : 

To  my  experience,  no  *  *  *  there  was  a  meeting  on  integm- 
'  tion  at  the  Commission  last  week  among  the  carriers  and  the 
Commission  staff  personnel,  and  we  were  not  invited,  nor 
allowed  to  attend  that  meeting  (Tr.  61) . 
Senator  Inouye  asked  Mr.  Mi"**"^  to  describe  Hawaii's  experience 
with  the  carriera  involved.  He  replied : 

■*  *  •  y^i  have  a  good  workane  relationship  with  regard  to 

commniucating  with  them,  but  when  it  comes  down  to  specific 

propqaala  that  we  are  interested  in,  we  have  yet  to  be  supplied 

with,  any  meaningful  proposal  (Tr.  57) . 

iVfr.  Walter  R.  Hinchman,  Chief  of  the  FCC's  Common  Carrier 

Bureau,  was  asked  by  Suiotor  Inouye  if  the  FCC  is  "satisfied  that  the 

carriers  are  doing  their  best  to  come  forth  with  a  rate  integration 

plant"  (Tr.  26). 

He  replied,  "I  think  it  is  clear  that  they  have  not  been  dfung  their 
best  to  come  forth  with  a  rate  integration  plan"  (Tr.  26) . 

FCC  Chairman  Wiley,  in  response  to  an  inquiry  from  Senator 
Inouye,  promised  that  the  State  of  Hawaii  and  other  parties  will  have 
an  adequate  opportunity  to  evaluate  fully  the  formal  rate  integration 
proposals  and  supporting  data  submitted  by  the  carriers  (Tr.25). 

Subsequently,  both  Mr.  Minami  (Tr.  59)  and  Mr.  Walp  (Tr.  65) 
stated  they  were  encouraged  by  the  FCC  s  statement  regarding  its 
present  intention  to  require  formal  rate  integration  proposals,  and  to 
permit  full  participation  by  the  States  concerned  in  their  evaluation. 
{e)- Saie  iTiiegratitm  Re^uiremeni      ' 
.  Tha  FCC's  second  report  and  order  required  two  things,  inter  alia; 

(1)  Alaska,  Hawaii,  and  Puerto  Bico  should  be  int^^ted  into 
the  uniform  mile^e  rate  pattern  that  now  obtains  for(£e  contigu- 
ous States,  with  all  thai  avch  a-p-^roach  impliea  in  terma  of  nation- 
'imds  eo$t  averaging  and  e^uaitza^on  for  intentate  rateTftakinff 
pwrpoaea, 

(2)  This  should  be  done  no  later  than  the  advent  of  dnnestic 
-_       satiBllite  systems. 

^  However,  clear  as  tiiese  directives  appear  to  be  on  their  &ce,  two 
serious  questions  were  raised  as  to  wtut  they  required  procedurally 
"and  subE^antively.  ■■■*■' 

.  '.J  One  issue  was  wheUier  the  rate  integration  question  must  be  resolved 
prior  to  commercial  service  actually  commencing  over  an  uitlre  pro- 
posed domestio  satellite  system,  or  only  prior  to  that  propoiied  'system 
actually  commencingserviee  to  Alaska,  Hawaii,  or  Puerto  Bv»i 
'  >'- At  the  hearing  the  FCC  quickly  and  concisely  settled  whatOTer*  doubt 
existed  when-  ^.  TfiTn-hmftt^  answered  that  the  formes  intwpietation 
was  the  correct  one.  (TR.20) . 
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'  The  other  major  issae  concerned  itself  with  the  meazuiuf  and  timing 
of  rate  integration.  More  specifically,  whether  the  Second'  Beportand 
Order  requires  inte&Tation  of  both  rate  stmctiire  (e.g.,  basic  message 
onit  definitions  and  distance-sensitiye  mileage  bands,  etc)  and  rate 
level  (the  allowed  charges  per  message  unit,  etc.}^  or  merelT  integra- 
ticuL  of  rate  stmctnre ;  it  integration  of  rate  levels  is  requixed,  whether 
integration  be  effected  immediately  or  wHI  it  be  phased  in ;  and,  if 
phased  in,  what  time  frame  is  contemplated. 

'The-FCC  statements  during  the  hearings  on  integration  were  far 
fnnn  preciae : 

A.  The  ultimate  goal  of  the  Commission's  order,  I  think,  ia 

< "  to  get  to  fully  avera^;ed  rateschedules.'(TR.  21).  •      . 

B.  It  would  not  necessarily  be  the  same  rate— there  muht 
" ;;  be  some  phasing  in,  as  to  the  rate  levels.  But  there  wonla  be 
!     aaihtwrationof  theratestmcture.  (TB.22). 

> .  .  G>  Saw  we  are  not  ruling  out  thepossibUity  of  going  to  full 
rate  mtegration.  (TB.23,3ee  aIsoTR.28). 
■    I).,Obviously  there  will  be  some  phasing  in  of  rates.  (TK. 

''■28).     -■ 

■  1 '  Et  It  may  be  that  a  phased  in  ^rpe  of  proposal  will  be  ulti- 
'  >v-matrfy  found  to  be  appropriate.  (TR.  35). 
andfinallyr 

"  FM  donot  think  we  have  a  specific  mandate  that  says  uni- 
form rates.  At  low  rates,  reasonable  rates,  we  have  that  man- 
-.  dat«.(TB.40). 

Accordingly,  the  committee  submitted  a  number  of  qoestioos  to  the  . 
FCC  in  an  effort  to  eliminate  the  ambiguities.  The  committee's  ques- 
,tions  and  the  FCCs  answers  follow:  .    . 

■  -■  •■  -'    VkDKUi. CounnnoATmiTa  CoKiasnoir, 

■■■■'■■  WoMhington,  D.O.  . . 

JOIEFK  B.  TOOAXTT, 

Commtmleationt  Comuel,  Committea  on  Commerce,  Subeommittn  on  CommtmU 
c<U^n*,U^.  Senate,  WMMnfftoti,D.C. 
I>K*M  Ua.  Fooutrr:  I  am  nspondlng  to  jour  Iett«r  at  December  12,  IST9, 
KqneatinE  clariflcatlon  of  certain  portions  of  oar  tesUmonr  on  rate  integration 
dntlDrtlw  December  9  beaiinga.  Wbile  I  bave  not  yet  had  an7  opDortnnlty  to  re- 
Tiew  the  tranacripc  from  tbe  excerpta  cited  In  yom  leqneat  I  can  certainlr 
appreciate  toot  concern  aboot  possible  confnslon. 

There  are  two  aspects  of  oar  teetimoar  which,  when  taken  together,  mar 

aeeoont  for  some  of  the  eonfoslon.  Ilrat,  since  we  are  juat  now  at  the  point  of 

reqoestlnr  flnal  apedflc  proposals  from  the  cartiers,  and  comments  thereon,  we 

aaaot  state  [«ecisel7  what  action  we  must  or  wlU  take  to  accomplish  rata 

IstegratlMi  In  a  manner  which  best  serrea  the  pnUic  imtereat  Second,  It  shonld 

be  nnderatood  that  there  ia  a  dlstlnctloiL  between  rate  stroctore  IntCKration  and 

rate  lertf  lategratloa,  neither  of  wlilch  hare  been  realized,  bat  both  of  which 

.  an  the  lobjeet  ot  the-  CommlsBlon's  rate  iatCBratlon  policy-  (Some  examples  of 

rate  stmctore  are :  basic  messase  unit  <e.s^  one  mlnate),  extra  minnte  charges, 

•PlAteatioa  ot  diataiic»«enaitlT«  mileage  bands,  etc.)  While  we  anticipate  Uttle 

'  dUBcnl^  In  acUerlnff  prompt  rate  stroctore  integration,  botb  Immediate  and 

tUne-^iaaed  rate  level  integration  wUi  be  nnder  conslderatloa. 

-  roDowlnc  are  answera-to  spedflc  qnestions  mdec  category  Z : 

QssvNoN  1:  U  immediate  rate  lotetfratloa  a  possibility  that  will  becooslderedl 

*'  .  Aaawe^  Tha  possibility  ot  inunedlat*  rate  integration,  win  deflnltelj  be  con- 

"  sidaiedt  alone  with  other.  posslbUltlea  snch  as  the  ttme-pbaaed  Integntloa  Bten- 

.  •.ttenetf.lir  tlie  Commlarion'a  prior  orders. 
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-QvMtliMi?.  If  nto  Integntioit  Is  not  effected  Im mediately,  mnst  tbe  anlen 
fdbmlt  and  tbe  CominlMion  aivove  &  spedflc  pUs  ttiet  wlU,  nlttmatalr  be  a  nUa 
■dMdnle  baeed  on  nationwide  arenge  coata? 

Ansmr.  The  Commimon  will  reqolra  tbat  tbe  cairlen  snbmlt  a  spedfle  plan 
tor  k  rate  acbednle  baaed  on  nationwide  arerase  costs.  We  will  al«>  nvett  an 
aaalyiis  o£  tlie  oreiall  leTemie  Impact  of  tUa  ptao.  as  well  as  Us  projected  Im- 
pact on  botb  Hawaii  Intrastate  and  oreraU  Interstate  revenne  leqolranMnty  and 
rmtM.  nnder  Tailona  aaanmpdona  aa  to  separations  and  aettlement  arraagementa. 
.  BiuBsd  npon  onr  eTSlnatlon  of  these  sobmiaslona  and  ccnmnenta  thereon,  tiie  ■ 
Commission  Will  either  approve  the  carrier  plans  <  with  appropriate  tariff  amend- 
nmits  to  follow)  or  order  that  the  carriers  shall  not  receiTe  operational  aotbor- 
IsatlOB  nntU  they  shall  have  llrst  folfllled  the  Gommlsalon's  rate  IntccmtiOB 
cradldon  hr.  adopting  an  altematlTe,  CommlaalaD-orlxlnated  plan  for  rate 
IntegratlaiL  '- 

OMrtlon  S.  In  the  latter  case,  what  la  the  "■«***"■""  period  (the  ontalda  limit) 
In  which  the  Commlaslon  la  committed  to  accompUah  full  Integiotloa? 

Answer. 'The  CommlsslOD  has  not  established  any  arbttrorr  outer  limit  on 
foil  rate  Intecratlon,  poidlnff  aTallabllltr  of  the  Information  to  be  obtained 
porsoant  to  the  procednce  ontUned  abore.  A  S-  U>  6>7«ar  period  baa  beea  men- 
tlooed  In  preUmlnary  dlscnsalona,  bst  at  this  point  there  Is  no  flm  basis  for 
anr  spedlled  period. 

QuttUon  i.  U.  there  la  not  a  flrm  commitment  to  proceed  with  an  deliberate 
speed  to  a  rate  schednlB  based  on  nationwide  arerage  costa,  in  what  a^tae  is 
there  rate  integration  other  than  in  mere  nomenclatore?  '  > 

Answer,  niere  la  a  flrm  commitment  to  proceed  with  all  ddlberate  speed  to  a. 
'  rote  schedule  based  on  nationwide  average  costs.  However,  the  Commission  must 
decide  what  conatltntes  "aU  delibMate  speed,"  given  the  drcomstanee  that  foil 
rate  Integration  of  the  offshore  locations  most  Inevitablr  resnlt  In  smne  bordok 
OB  the  interstate  revenne  UTS  potri,  and — absott  scKoe  change  In  present  owner- 
sb^  anA/or  settlement  arrangements  between  A.T.  &  T.  and  the  Hawaiian  Tele- 
tbaam  Companj — the  prospect  of  a  harden  on  Oiwall  Intrastate  nsera. 

^■otMon  S.  la  this  regard,  doesn't  the  Second  Beport  and  Ord^  mandate  that 
nltbnatelr  Oiere  mnst  be  tmlf  oim  rates,  bnt  that  a  statemmt  ot  tnch  nnUorm 
rate  levtia  may  occur  in  time  idiases  T 

Answo*.  FlMse  re£er  to  previons  answoa. 

Baspectlng  roar  categoir  n  qaesUons,  It  ts  not  antleipated  ttiat  full  rate  lo- 
tegratioa  tor  Hawaii  will  reaalt  In  onj  aignlflcant  Increase  In  mainland  rates. 
However,  this  tozns  on  what  la  meant  by  "aignlflcant"  Present  data  si^mitted 
br  the  carriers,  which  may  not  adequately  reflect  elasticity  in  revennes  csaltlng 
from  lower  rates.  Indicates  a  redaction  of  the  19T8  MTS  Interstate  rerenne  pool 
of  about  2.4%  for  foil  rate  Integration  of  Hawaii,  Alaska,  Puerto  Blco  and  tbe 
Tlrgin  Islands. 

I  trust  this  InformatlDn  win  be  helpful.  If  you  should  desire  farther  cdarlllcatlMi 
<rf  either  substantive  or  procedural  aspects  ot  our  rate  Integration  efforts,  please 
Mmeknow.  .... 

Slneer^, 

'"       '  Biosim  E 'mmr,  CDMniMn, 

CoirCLUBIOIT 

A  regulatory  aeency  must  not  be  dilatory  in  developing  policies  to 
meet  technological  changes  and  clear  public  needs. 

The  FCC  ia  mandated  to  make  available  to  all  the  people  of  tn« 
United  States  an  efficient  nationwide  communications  service  with  ade- 
qoate&cilitiesatreasoDable  charges.  ■■-   '■ 

'Even  though  the  benefits  of  satellite  technology  have  been  a:TaiIttbIe 
f9r«vBra  d^^ade,  nationwide  domestic  commonicationa-satellite  sys- 
tems are  not  yetra  reality. 

'.As-.*-  conseqoehce,  interstate  commonicationa  services-  between 
AJaafca,  Hawaii,  and  Puerto  Kico,  and  the  mainland  are  at  least  twice 
arcEp^isivff  as  rates  for  comparable  services  among  tbe  eaaj&gnoxis 
48  States;  and  many  telecommunicati^^ns  services  av^able  to  res^ents 
at  those  States  are  not  availaUe  to  the  residents  of  these  three  points. 
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The  higher  costs  of  these  services  are  not  only  directly  absorbed  by 
the  users,  but,  in  the  case  of  businesses,  they  are  pa^ed  on. to  the 


The  absence  of  domestic  communications-satellite  systems  not  only 
adversely  affects  the  economy  of  these  three  points,  but,  as  the  com- 
mittee was  told^  there  are  adverse  social  and  political  consequences  as 
welL 

Equally  serious,  is  the  failure  of  a  regulatory  agency  to  implement 
polity  expeditiously  and  effectively,  or  to  clarify  any  doubts  as  to 
what  such  policy  requires. 

The  FCC  adopted  its  domestic  communications  satellite  policy  in 
1972^  and  informed  affected  carriers  of  its  requirements  regarding 
rateintegraticnproposalsin  mid-September  1973. 

Despite  a  date  certain — ^March  12,  1974— for  carrier  cmnpliance 
with,  those  requirements,  such  compliance  is  yet  to  be  achieved. 

The  SCO's  failure  to  insist  upon  timely  compliuice  with  its  policy 
by  the  carriers,  and  the  carriers  lack  of  cooperation  clearly  account 
for  the  delay  in  this  critical  area. 

-Finally,  m  the  committee's  judgment,  the  record  indicates  that 
there  has  been  confusion  snrrounding  the  requirements  of  the  Com- 
mission's rate  integration  policy. 

As  a  consequence  of  the  hearings,  it  is  now-  clear  that  rate  integra- 
tion means  both  rate  structure  integration  and  rata  level  integration. 
.  What  is  still  left  unclear  is  the  time  frame  within  which  rate  level 
integration  will  be  achieved.  Until  it  is,  of  course,  the  benefits  of  rate 
integration  will  be  largely  Ulusory  for  Alaska,  Hawaii,  and  Puerto 
Bica 

The  committee  recognizes  the  difficulty  of  addressing  the  rate  level 
integration  problem  absent  specific  proposals  by  the  carriers.  How- 
ever,  both  the  FCC  and  the  carriers  must  share  responsibility  for  the 
lack  of  implementation  of  and  compliance  with  the  requirements  of 
the  Second  Beport  and  Order. 

^le  committee  is  nonetheless  encouraged  by  the  representations 
made  by  the  FCC  as  to  how  it  intends  to  proceed  in  the  future.  It  is 
significant  in  this  respect  that  the  witnesses  for  the  States  of  M^glr<t 
and  Hawaii  were  also  encouraged. 

The  ctHnmittee  expects  the  interested  carriers  to  cooperate  in  assnr> 
ing;  tiiat  the  public  interest  is  served. 

Senate  Resolution  318,  if  adopted,  will  represent  the  sense  of  the 
Senate  that  the  FCC  and  the  affected  carriers  should  move  forward 
expeditiously  to  implement  the  Communications  Act  guarantee  to 
make  avaihtble,  so  far  as  p<»sible,  to  all  the  people  of  the  United 
Stetes — including  the  citizens  of  the  States  of  Alaska,  Hawaii,  and 
the  Commonwealth  of  Puerto  Kico — a  rapid,  efficient  wire  and  radio 
cMnmnnication  service.  .:i  [,-. 

Test  or  S.  Bes.  318,  as  Eefosted 


Whereas  the  Communications  Act  of  1934,  as  amended,  directe  the 
Federal  Communications  Commission  to  regulate  communications  by 
wire  and  radio  so  as  '^  make  available,  so  far  as  possible,  to  all  of  the 
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restricted  ctmunimications  between  Alaska  and  the  lomr  48  States 
and  have  generally  impeded  the  social,  economic  and  political  integra- 
ti<Ml  of  Alaska  into  the  nation  { TR.  61-2) . 

When  asked  by  Senator  Inouye,  both  Mr.  Minomi  (TK.  52)  and  Mr. 
Walp  (TK..  645)  replied  that  the  higher  interstate  teleconununica> 
tioQS  rates  businessea  in  Hawaii  and  Alnalfii  are  required  to  pay  are 
in  ttun  passed  on  to  the  consumers  of  goods  and  users  of  services. 

With  respect  to  interstate  telecommunications  rates  in  Alaska  vis-a- 
vis the  48  contiguous  States,  Senator  Stevens  said: 

; .  ,  The  statement  has  been  made,  and  will  sorely  be  repeated 
•  today,  that  interstate  rates  for  Alaska  are  considerably  above 
..the  level  of  rates  on  the  mainland  48  States  for  comparable 
distances.  Yet,  I  would  like  to  offer  an  example  of  just  how 
.  staggering  these  differentiations  are  in  dollars  and  cents 
figures. 

.  An  operator  assisted,  station-to-station  call  between  An- 
chorage and  Denver  costs,  on  a  day  rate,  $4.10  for  the  first  3 
'minutes  with  a  charge  of  $1.35  for  each  additional  minute 
..tbereafter.Amileagediatance  (3,000mile3)  nearlyequivalent 
-  :.to  that  between  Anchora^  and  Denver  is  from  New  York 
City  to  Los  Angdes.  Yet.  the  charge  for  an  identical  call 
between  these  two  points  is  around  $1.90  for  the  first  3  min- 
utes with  a  surcharge  of  approximately  3Sc  for  each  minute 
.thereafter. 

,  :  For  a  3-minute  call  between  these  points  of  comparable 

distance,  the  Alaskan  traffic  cost  is  about  115  percent  higher 

than  the  call  between  the  two  points  in  the  mainland  48 

'    States.  Aa  if  this  figure  were  not  hi^  enough,  the  disparity 

'  increases  geometrically  as  the  conversation  extends  beyond 

.  -the  3-minute  period.  Thus,  a  10-minnte  phone  call  between 

'  ..ABcIiorage  and  Denver  is  apnroximatety  190  percent  higher 

.^-tjian.a  similar  call  between .Xew  Yotk  and  Los  Angeles. 

-  (5)"2)ii?»y«ww  of  FCC  m  implementing  Domsat  policy  and  carrier 


.As  i^e  hearing  record  shows,  the  FCC  adopted  its  Domsat  policy  on 
Jiuie  16;  1972.  and  petitions  for  reconsideration  were  disposed  of  De- 
cember 22;  1972. 
'  In'.  mid-September  1973,.  when  the  first  general  authorizations  of 
domestic  satellite-communications  systems  were  issued^,  the  FCC  ad- 
vised the  authorized  carriers  to  accomplish  the  rate  mtegration  re- 
quired TJy  its  policy  no  later  than  March  12, 1974. 

OhMaroh  12, 1974,  the  A.T.  &  T.  and  GSAT  filed  letters  in  reply  to 
tie  FCCs  September  1973  directive. 

On  Miy  9;  1974,  almost  2  months  later,  the  Chief  of  the'  FCCs  Com- 
man'C^mier  Bureau  advised  these  carriers  by  letter  that  their  sub- 
miswHU  did  not  c(»nply  with  the  FCCs  requirements.  His  letter  also 
-enpinaMkTdisappointment'Uiat  the  parties,  havinfr  been  given  6  mcmths 
,  'to  derek^  pFoposals,  had  notreaponded  iadequately. 
■■'  '■Qwib.T  15^  1974,  the  Governor  of  Hawaii  wrote  to  the  Chidnuxn  of 
-tIi»iE^C  eKpreBsing'  concern  that  thwe.had  been  no  apparent  action 
'b][ithft:caxrierff  pcopoain;  communicatioiisaernces  lietmen  the  Main- 
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land  and  Alaska.  Hawaii,  and  Puerto  Rico  to  comply  with  the  in- 
tegration plan  required  by  the  Second  Report  and  Order. 

The  hearings  thus  indicated  that  in  the  3  years  foUowing  the  issu- 
ance of  its  Report  and  Order,  the  FCC  has  been  unable  to  require  the 
carriers  to  submit  acceptable  rate  integration  proposals. 

At  the  hearings  Senator  Stevens  expressed  skepticism  concerning 
the  FCC's  announced  intention  to  achieve  rate  integration  in  the  com- 
ing months : 

I  onderstood,  when  the  Commission  was  sitting  here  and 

.  I  asked  them  in  1972,  that  tiey  said  they  were  gomg  to  have 

a  proposal  within  6  months.  And  now  we  are  in  1975.  and  they 

.  say  we  are  not  going  to  approve  a  permanent  satellite  system 

nntil  the  integration  problem  is  worked  out.  But  at  the  same 

time,  as  I  understand  your  statement,  the  permanent  system 

cannob  be  worked  out  until  integration  is  worked  out.  (Tr. 

32-3). 

Mr.  Minami's  testimony  expressed  similar  frustrations. 

Despite  considerable  public  expense  and  effort,  the  State  of 
Hawaii  to  date  is  uncertain  whether  the  Commission  will  take 
appropriate  steps  to  insure  the  enforcement  of  its  1972  policy 
requirmg  that  Hawaii  be  integrated  with  the  advent  of  do- 
mestic satellite  systems. 

The  record  since  1972  is  poor.  The  carriers  ijfnored  an  ini- 
tial 6-month  timetable  imposed  by  the  Commission  for  sub- 
mission of  integration  proposals.  This  failure  was  pointed 
out  by  the  Chief  of  the  Commission's  Common  Carrier  Bureau 
over  a  year-and-a-half  ago.  In  May  of  this  year,  our  Gov- 
ernor renewed  the  State's  call  for  integration  m  letters  to  the 
chairman  and  the  carriers.  The  carriers  continued  to  fail  to 
put  forward  a  meaningful  proposal.  We  now  know  that  in 
Amgast  1975  a  'proposal"  was  initiated  by  the  carriers  for 
message  telecommunications  service.  It  was  provided  to  the 
Commission  staff  in  mid-October,  and  finally  made  available 
.to  the  State  November  17.  The  supporting  data  was  furnished 
later. 

...Inthe  meantime,  the  State  has  been  diligently  trying  to 
Ascertain  the  procedures  to  be  followed  in  implementing  the 
rate  integration  plan.  The  State  saw  that  events  were  rapidly 
developing  so  that  domestic  satellite  systems  were,  soon  to  be 
operational  and  nothing  had  been  done  about  rate  integration, 
la  order  to  determine  what  are  the  procedures,  and  in  order  to 
,ay<fid  being  faced  with- a  fait  accompli,  the  State  has  found  it 
necessary  to- enter  five  separate  proceedings  at  the  FCC,  in 
an  attempt  to  assure  that  it  was  at  least  heard  on  the  issue  of 
-whetier  the  public  interest  is-served  by  the  operation  of  do-- 
'Spesticsatellite.fffcilities  with  a  continuance  of  discriminatory 
Wea,  In  fact,  theState's- initial  formal  [petition  fordeclara- 
tioiyireUef  ^filed  -with  the  FCC.  on  October  21,  1975]  •  •  • 
.tras-iiled  with  the  approval  of  the  Commission  staff.  Yet,  the 
laoafpsioa^persista  and  prevails 
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S.  1866  is  intended  to  remove  the  anomalous  designation  of  the  State 
of  Hawaii  as  an  international  point  under  section  222  of  the  Com- 
monications  Act  of  1934.  The  bill  would  amend  section  222(a)  ( 10)  br 
including  Hawaii  within  the  definition  of  "Continental  United  States. ' 
The  bill  would  remove  the  appUcabilit7  of  the  international/domestic 
dichotomv  to  the  Hawaiian  market  and  would  foster  competition 
among  all  carriers  serving  that  market.  The  bill  would  further  amend 
section  222  by  adding  a  new  subsection,  which  would  provide  that  car- 
riers currently  serving  the  Hawaiian  market  may  continue  to  do  so. 
Additionally,  the  bill  would  provide  for  the  entiy  of  additional  car- 
riers and  the  offering  of  new  or  additional  services  to  the  Hawiuian 
market,  subject  to  the  approval  of  the  Federal  Communications 
Commission. 

SiCKOBOunns  AiTD  !(es> 

EnactTnent  of  iection  £22 

Prior  to  Worid  War  II,  the  two  major  companiesproviding  domestic 
telegraph  services  on  the  U.S.  mainland  were  The  Western  Unioa  Tele- 
graph CcHnpany  and  the  Postal  Telegraph  and  Cable  Corporation.  By 
194S,  both  domestic  telegraph  companies  were  in  serious  financial  trou- 
ble, TelephMie  services  were  malong  significant  inroads  into  the  tele- 
graph market,  leaving  both  telegraph  companies  with  excessive  and 
dupUcative  facUities.  To  solve  this  problem,  Congress  enacted  section 
222  of  tJae  Communications  Act  which  created  a  statutory  antitrust 
exemption  to  allow  Western  Union  and  Postal  to  merge.  Congress  was 
concerned,  however,  that  the  merged  entity  might  utilize  its  new-found 
nuKiopoly  position  in  domestic  telegraph  service  to  favor  its  own  inter- 
national operation  at  the  expense  of  its  international  record  service 
competitors.  To  remove  this  danger,  the  merger  legislation  incorpo- 
rated four  additional  provisions. 

1.  Western  Union  was  required  to  divest  itself  of  its  international 
operadonfl. 

2.  Domestic  and  international  areas  of  service  were  defined  and  inter- 
iuiti<«Lal  record  carriers  (IBCs)  could  receive  messages  destined  for 
intomatiomLl  delivery,  and  hand  over  incoming  messages  destined  for 
the  hinterlands  for  delivery  by  Western  Union. 

3.  C<xigTe83  included  a  provision  in  section  222  requiring  that  West- 
ern Uni<Hi  distribute  unrouted  international  telegrapn  among  the  over- 
seas carriers  according  to  "a  just,  reasonable  and  equitable  formula". 

4.  In  order  to  compensate  Western  Union  for  the  use  of  its  facilities 
for  the  delivery  of  international  messages,  section  222  provides  that  the 
parties  negoti^  a  proper  division  of  revenues.  If  an  agreement  cannot 
Dtt  negotiated,  the  CommissiQD  is  authorized  to  prescribe  tho  division 
of  r 


Hawaii  cUligwHed  aa  aninternaiumcd  point 

'  Congress  drew  the  international/domestic  dichotomy  of  section  222 
lareely  on  historical  and  geographic  bases.  Hawaii  was  not  included 
in.  the  definition  of  the  domestic  service  area  in  1943.  asd  thus  became 
an  international  location  with  respect  to  communication  services.  That 
designation  was  continued  by  congressional  enactment  of  section  36 
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Ths  other  major  issue  concerned  itself  with  the  meaiiiiig  and  timin? 
of  rate  integration.  More  specifically,  whether  the  Second  Keport  an^ 
Order  requires  integration  of  both  rate  structure  (e.g.,  basic  message 
unit  definitions  ana  distance-sensitive  mileage  bands,  etc)  and  rata 
leytil  (the  allowed  charges  per  message  unit,  etc.),  or  merely  integru- 
tioa  of  rate  structiure ;  if  integration  of  rate  levels  is  requijed,  whether 
integration  be  effected  immediately  or  will  it  be  phased  in ;  and,  if 
phased  in,  what  time  frame  is  contemplated. 

The  FCC  statements  during  the  hearings  oa  integration  were  far 
from  precise : 

A.  The  ultimate  goal  of  the  Comjnission's  order,  I  tblnlr,  is 

-. '  ■  to  get  to  fully  averaged  rate  schedules.  (TR.  21 ) .  -       . 

B.  It  would  not  necessarily  be  the  same  rate — there  might 
*  ,;.be  some  phasing  in,  as  to  the  rate  levels.  But  there  would  be 
!  -  aaint^rationof  theratestmcture.  (TR.22). 

■:  • .    C  Now  we  are  not  ruling  out  the  possibility  of  going  to  full 
rate  inte^^tion.  (TR.  23,  see  also  TR.  28) . 
D.  Obviously  there  will  be  some  phasing  in  of  rates.  (TK. 
■■"28). 

< !  -  E.  It  may  be  that  a  phased  in  type  of  proposal  will  be  ulti- 
'  -  mately  found  to  be  appropriate.  (TB.  35). 
apd  finally, 

-    Fi  I  do  not  think  we  have  a  specific  mandate  that  says  uni- 
form rates.  At  low  rates,  reasonable  rates,  we  have  that  man- 
-   d»ta.(TIL40). 

Accordingly,  the  committee  submitted  a  number  of  questions  to  the  , 
FCC  in  an  effort  to  eliminate  the  ambiguities.  The  committee's  ques- 
^tions  and  the  FCC's  answers  follow: 

'  '    '  '  '  '  Pedebu  CoMifumcATiosa  CoKifiseioiT. 

--'"'■'  Wiuhington,  D,C.  . 

JoBKTR  B.  TooAxn. 

Comtninnieationt  Coututl.  CommitUe  on  Commenx,  Suicommitim  on  Communi- 
cation*., V^.  Senate,  Washington,  B.C. 
DcAB  Ub.  Fooaxtt  :  I  am  respondlcg  to  your  letter  oC  BecemlMr  13,  1979, 
reqnestiiis  clariflcatloii  of  certain  portioiis  of  our  ceacimonj  on  rate  IntegratlOD 
dnrinK  the  December  9  hearinga.  While  I  have  not  yei  had  any  opportunltj  to  re- 
view the  transcript,  from  tbe  excerpta  dted  In  your  reqaeac  I  can  certaitil7 
appreciate  jonr  concern  about  possible  conluaion. 

There  are  two  aspects  oC  our  testimony  which,  when  taken  t<%etber.  may 
accoimt  for  some  of  the  conlnflion.  First,  since  we  are  Just  now  at  the  point  ot 
reqnestlnK  flnnl  apedflc  proposals  from  Che  carriers,  and  comments  thereon,  we 
cuuioC  state  predsely  what  action  we  moat  or  will  talte  to  accomplish  rate 
Imeeratlon  in  a  manner  which  best  serves  tlie  pubilc  interest.  Second,  it  ahonZd 
b»  (mderstood  ttiat  thera  Is  a  dlstlnctloa  between  rate  stractnre  integration  and 
rate  level  Integration,  neither  of  which  baTe  been  realized,  but  both  of  which 
.  are  the  snbject  of  the  Commlssioa's  rate  intsBration  policy.  {Some  eiamplea  ot 
rate  Btmctnre  are:  basic  message  nnlt  (e-S-,  one  minute),  extra  minute  charges, 
BiqiUcatlon  of  dlstance-aeniitlTe  mileage  bands,  etc.)  While  we  anticipate  tittle 
dUDcnlty  in  achlevlns  prompt  rate  strnctnre  integration,  both  immediate  and 
Uine-lduued  rate  level  Integration  will  be  tmder  consider  a  tlon. 
*  FoUowIbk  are  answerato  spedflc  qaeatlOQa  onder  category  I : 
QwavMon  t:  Is  immaUaie  rate  Integration  a  possibility  that  will  becooslderedl 
.AHwcr.  Hie  posstbnity  ot  Immediate'  rate  Integratloa  will  defloltely  tw  cod-  . 
''  sUeredt  alone  with  other  posaibllltlefl  aoch  aa  the  tlme-phaeed  tategiatioa  men- 
.    tloncd  lit  tlie  CommlssloD'a  prior  orders. 

IS 


.GooqIc 


-  0«MtliMi  S,  U  imte  IntegiatiiUL  la  not  effected  ImmedUtelTi  mnst  the  canlen 
nbmit  and  tLe  Commlasion  Kpprare  a  speoAc  plan  that  will  oltlniarriy  te  a  rata 
■chadide  baaed  on  nationwide  aTeragecoatBT 

Anawar.  The  Commlaalon  will  require  that  the  carilera  sobmlt  a  apecUle  plan 
tor  fr  rata  achedole  baaed  on  nationwide  BTetafe  coats.  We  will  also  reqnest  as 
analyite  of  the  oreiall  rennoe  Impact  of  thla  plan,  aa  well  aa  ICa  projected  In- 
put on  both  Hawaii  Intraatate  and  overall  bueratate  nrenoa  reqnlieinaUa  aod 


.  Baaed  npon  onr  eTalnatlon  of  theae  anbmlaalona  and  conunenta  thereon,  tha 
Comntlaalon  wlU  either  approve  the  carrier  plana  ( with  apiooptlate  tariff  untaA' 
amta  to  follow)  or  order  that  tb«  carriMS  ahall  not  tecelTe  operational  anthor- 
Intloa  nntU  they  ahall  have  flrat  toUUled  the  Conunlaalon'a  rata  intafratlOB 
condltloiL  jb7.  adoptmg  an  altematlTe,  Commlaaion-otljiinated  plan  tor  rate 
IntegiatlOiL  ■ 

Qiiettbm  3.  In  the  Utter  caae,  what  la  the  ■"■■Htnwm  period  (the  ontaida  limit} 
In  which  the  CommlaaioQ  la  committed  to  accomidlah  full  integration? 

Answer. '^le  Commiaalon  haa  not  eatabllahed  any  arUteary  outer  limit  on 
fall  rate  Integration,  potdlsg  aTallabUltr  of  the  laformatloa  to  be  obtained 
pnrsnant  to  the  procednce  ontUaed  above.  A  S-  to  5-jear  period  baa  been  men- 
Ooaed  la  prrtlmlaary  dlacnaalona,  bat  at  tUa  point  Qieta  la  no  Una  basla  for 
any  apecUed  period. 

Qttiition  4.  If  there  la  not  a  firm  commitment  to  proceed  with  all  deliberate 
■peed.  t»  a  rate  achednle  baaed  on  nationwide  arerage  coats.  In  what  aoua  la 
there  rate  Integration  other  than  in  mere  nomenclatnre? 

Answer.  There  la  a  firm  commitment  to  proceed  with  all  ddlberate  apeed  to  a. 
'  rate  adiednlfr  baaed  on  natlouwlde  average  coata.  However,  the  Commiaalon  moat 
decide  what  conatltatea  "aU  deliberate  apeed,"  given  the  drcmostance  that  full 
rate  integration  of  tha  offahore  locatlona  most  Inevitablr  reanlt  in  some  bnrdok 
on  the  Interstate  rerenoe  UTS  pool,  and — absoit  aome  change  In  present  owner- 
ahlp  asd/or  settlemmt  arrangements  between  A.T.  h  T.  and  the  Hawaiian  Tele- 
phOT*  Companj — the  proapect  of  a  bnrden  on  Hawaii  Intrastate  oaers. 

(JtiMUon  S.  In  this  regard,  doesn't  the  Second  Report  and  Ordu-  mandate  that 
oltimatalr  there  most  be  onlform  rates,  bnt  that  a  atateniMit  of  sndL  nslform 
rata  lertis  mar  occur  In  ttma  idiaaea  T 

Answo*.  FlMse  refer  to  previous  answNS. 

Baspectlng  jonr  categoir  n  qneatloiis.  It  la  not  anticipated  Qmt  foil  rate  In- 
tegration toe  Hawaii  will  result  In  any  significant  locreaae  in  mainland  rates. 
However,  this  toziis  on  what  la  meant  by  "stgnlflcant"  Present  data  submitted 
br  the  carriers,  which  mar  not  adequately  refiect  elastldtr  tn  revennea  rsultiiig 
from  lower  rates.  Indicates  a  redaction  of  the  iffTS  UTS  Interstate  revunie  pool 
.  of  about  2.4%  for  foil  rate  Integratloa  of  Hawaii,  Alaska,  Puerto  Rico  and  the 
Virgin  laUnda. 

I  trust  thla  Information  will  be  helpful.  If  70U  should  desire  further  dariflcation 
oi  eiOier  substantlTe  or  procedural  a^tecta  of  our  rate  lategistlOB  ^orta,  please 
letme  know. 

Slncerdr. 

"  SiosABD  TSL  WuxT,  Chairman. 


A  regnlatoi^  affency  must  not  be  dilatory  in  dereloping  policies  to 
meet  technologies  cheuiges  and  clear  pablic  needs. 

The  FCC  is  majtdated  to  make  available  to  all  the  people  of  tne 
TTnited  States  an  efficient  nationwide  communications  service  with  ode- 
qnate  &cilities  at  reasonable  charges. 

-ETsa  though  the  benefits  of  satellite  technology  have  been  arsilable 
f[»-«ver-  a.  decade,  nation'mde  domestic  commanicationa-satellite  sys- 
tems are  not  yet  a  reality. 

■Ju^■<^^■  consequence,  interstate  communicationa  services-  batmen 
AisHfcft,-  Hawaiiy  and  Paerto  Rico,  and  the  mainland  are  at  least  twice 
avAXpaiiaiTr  as  rates  for- comparable  services  amonff  the  contSgaoas 
4S  States;  and  many  telecommunicattfins  services  avaHable  to  regents 
of  those  States  are  not  available  to  the  residents  of  these  three  points. 
l« 
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private  line  service  offering  two-way  transmission  of  digital  signals 
at  various  synchronous  speeds — also  not  available  to  Hawaii.  Finally, 
as  a  result  of  the  Fedem  Communications  Commission  decision  pro- 
hibiting restrictions  on  the  resale  and  shared  use  of  most  carrier  offer- 
ings, additional  services  will  soon  be  offered  on  the  mainland.  The 
resale  and  shared  use  decision  does  not  apply  to  Hawaii,  since  Hawaii 
is  classified  as  an  international  point.  Many  record  services  now  offered 
by  Western  Union  on  the  mainland  are  not  currently  offered  to  Hawaii 
through  the  IRGs.  Included  in  this  group  of  services  are  Braille  Gram, 
Data  Gram,  Data  Comm.  Infomaster  (stored  and  forward  message 
switching),  and  miscellaneous  new  ticker  services.  While  it  is  not 
possible  to  identify  which  of  these  services  and  carriers,  and  any  future 
services  or  carriers,  may  be  competitively  viable  in  the  Hawaiian 
market,  artificial  statutory  constraints  should  not  hamper  their 
availability. 

A  hearing  was  held  on  S.  1162,  a  bill  to  repeal  section  222,  in  Hawaii 
on  April  15, 1977.  Although  S.  1162  is  broader  in  scope  than  S.  1866, 
the  field  hearing  was  narrowly  focused  on  the  effect  of  section  222  on 
Hawaiian  teleconmiunications.  A  subsequent  hearing  cm  S.  1866  was 
held  in  Washington,  D.C.,  on  July  21, 1977.  In  the  two  davs  of  hear- 
ings, nearly  all  witnesses,  inclading  representatives  from  tne  State  of 
Hawaii,  the  Federal  Communications  Commission,  the  IBCs,  the  Office 
of  Telecommunications  Policy,  and  Hawaiian  business  and  consumer 
groups  te^jtified  in  favor  of  extending  to  Hawaii  telecommunications 
services  comparable  to  those  available  m  the  continental  United  States. 
On  August  2,  1977  the  Committee  on  Commerce,  Science  and  Trans- 
portation, meeting  in  open  executive  session,  ordered  S.  1866  reported 
with  an  amendment. 

■     SEcnoiT-BT-Szcno»  Avaltsis 

Section  1  has  the  effect  of  including  Hawaii  within  the  definition  of 
"Continental  United  States."  Such  inclusion  would  remove  those  statu- 
tory constraints  contained  in  section  222  which  have  prevented  Hawaii 
from  enjoying  services  available  to  her  sister  states  on  the  mainland. 
Other  aspects  of  international  record  communications  to  and  from 
foreign  points  are  not  affected  by  this  legislation. 

In  removing  Hawaii  from  being  designated  as  an  international 
point,  the  committee  does  not  intend,  by  this  legislation,  to  prevent 
existing  carriers  from  providing  services  to  Hawaii  which  they  are 
now  providing.  Nor  does  the  committee  wish  to  prejudice  these  car- 
riers' eligibilitv  for  additional  authority  for  new  or  expanded  services 
in  the  future,  "the  committee's  intent  is  to  open  Hawaii  to  new  services 
and  carriers  not  now  available  because  of  section  222'S  designation  of 
Hawaii  as  an  international  point.  The  committee  does  not  wish,  by 
redesignating  Hawaii  as  a  domestic  point,  to  automatically  obliterate 
existing  services  or  to  sanction  unfair  or  predatory  competition. 

Section  S  would  add  a  new  subsection  (g)  to  section  222.  New  sub- 
section (g)  (1)  would  insure  that  no  existing  carrier  can  be  barred 
from  offering  services  it  was  authorized  to  o&r  on  the  date  of  enact- 
ment of  S.  1866  as  reported  solely  as  the  result  of  the  enactment  of 
this  legislation.  Subsection  (g)  (2)  would  authorize  the  Commission  to 


Digitized  by 


Google 


protect  the  public  interest  by  ensuring  fair  competition  among  cur- 
rently existing  and  future  carriers  in  the  Hawaiian  market. 

The  committee  does  not  intend  to  prejudice  the  existing  rights  of  the 
international  reconi  carriers  currently  olfering  competitive  services 
to  Hawaii.  Severtheless.  tlie  provisions  contained  in  subsection  (g) 
should  not  be  read  as  permanently  vesting  any  'Tights"  to  the  Hawai- 
ian market  in  carriers  currently  serving  Hawaii.  Xor  should  new 
subsection  (g)(1)  be  construed  as  preempting  the  FCC's  authority 
to  ultimately  make  the  public  interest  determination  of  which  carriers 
should  serve  Hawaii.  Suijsection  (g)  (1)  should  be  construed  only  as 
assuring  that  the  lEC's  may  continue  to  offer  existing  services  to 
Hawaii  and  that  these  services  and  their  authority  to  serve  Hawaii 
should  not  be  disrupted  merely  because  by  enactment  of  this  legisla- 
tion Hawaii  has  become  a  domestic  point.  The  new  subsection  should 
not  be  read  as  a  section  214  grant  of  authority  in  perpetuity,  father, 
subsection  (g)(1)  merely  preserves,  rather  thsin  freezes,  the  status  ijuo 
until  such  time  as  the  FCC  determines  that  new  carriers  or  services 
may  be  introduced  into  the  Hawaiian  market.  In  fact,  the  committee 
anticipates  that  there  may  be  new  entrants  into  the  Hawaiian  market^ 
and  these  new  entrants  may  be  introduced  on  top  of  the  carriei's  and 
services  presently  serving  Hawaii  or  in  lieu  thereof;  whatever  is  in  the- 
public  interest  of  the  Umted  States  as  a  whok>. 

The  committee  is  aware  of  the  current  debate  over  whether  section. 
222  bars  the  LRC's  entry  into  the  domestic  market  in  the  hinterland. 
The  committee  wishes  to  indicate  that  the  rights  of  the  IBC's  in 
Hawaii  to  Mainland  service  under  the  new  sub^tirai  (g)  (1)  should, 
not  be  presumed  to  reflect  new  Congressional  views  on  Sie  IBC's  au< 
thority  to  provide  service  directly  to  the  hinterland,  subsection  (g)tl) 
ia  mereW  intended  to  assure  continuity  in  service  now  being  provided 
by  the  IRCs  between  Hawaii  and  the  gateway  cities.  Section  (g)  (1) 
would  insure  that  the  ownership  and  operation  of  the  three  submarine 
cables  between  Hawaii  and  the  mainland  by  the  IBC's.  ATT  and 
their  foreign  correspondents  will  not  be  disturbed  merely  by  virtue  of 
enactment  of  tHjq  hill. 

On  the  other  hand,  the  committee  does  not  wish  to  protect  existing- 
carriers  or  services  from  the  forces  of  fair  competition  or  from  regula- 
tory decisions  arrived  at  for  reasons  other  than  those  arising  from 
Hawaii's  change  in  status  from  an  international  to  a  domestic  point. 
Nothing  in  tiiis  subsection  should  be  construed  as  guaranteeing  the  con- 
tinued size,  market  share,  or  even  the  continued  existence  of  that  serv- 
ice or  carrier.  Indeed,  it  is  conceivable  that  existing  services  or  carriers 
might  decline  or  disappear  under  the  pressure  of  fair  competitive 
forces. 

This  entire  subsection  should  in  no  way  be  construed  as  affecting  the 
Commission's  authority  under  any  other  sections  of  Uie  Communica- 
tions Act  of  1934,  as  amended. 

In  addition  to  encouraging  increased  competition  among  carriers 
providing  services  to  the  people  of  Hawaii,  these  amendments  to  sec- 
tion 222  would  apply  to  Hawaii  the  regulatory  and  Judicial  decisions 
which  have  stimulated  the  introduction  of  new  telecommunications 
equipment  and  services,  expanded  consumer  choice  and  consumer  rights 
for  mainland  citizens.  Specifically,  the  committee's  intent  is  to  open  up 
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Haw&ii  to  new  sernces  and  carriers  not  now  available  to  Hawaii  b7 
reasons  of  section  222's  designation  of  Biawaii  as  an  international 
point,  as  they  now  exist  in  this  market.  The  committee  does  not  presume 
that  tJie  Commission  would  automatically  grant  the  entry  of  any  spe- 
cific new  carrier  into  the  Hawaiian  market.  The  committee  believes 
when  the  Commission  applications  for  section  214  authorizations  from. 
either  existing  IBCs  or  new  carriers  (including  Western  Union)  to 
serve  the  Hawaiian/mainland  market,  it  should  continue  to  apply  its 
procompetitdve  policies  and  guidelines,  in  the  public  interest. 

This  amendment  to  section  222  will  not  automatically  trigger  any 
restructuring  of  the  telecommunications  industry  or  any  new  entry 
by  either  Western  Union  or  the  international  record  carriers  into  mar- 
kets presently  foreclosed  to  them.  It  will  simply  remove  an  arbitrary 
and  inflexible  statutory  barrier  to  any  Commission  consideration  of 
the  proper  role  of  domestic  and  international  carriers  in  providing 
service  to  Hawaii. 

The  advent  of  communications  satellites  has  also  made  practical  the 
international  carriage  of  broadband  television  signals.  While  televi- 
sion transmission  service  is  not  considered  a  record  service,  the  interna- 
tional carriers  offer  this  service  on  a  rotational  basis  with  A.T.  &  T. 
Following  the  inclusion  of  Hawaii  within  section  222'3  definition  of 
the  "Continental  United  States,"  the  committee  believes  that  the  Com- 
mission should  consider  the  feasibility  allowing  television  transmis- 
sion service  to  Hawaii  on  a  competitive  basis. 

In  amending  section  222  to  make  Hawaii  a  domestic  point,  the  Com- 
mittee expects  the  Commission  to  monitor  the  developments  in  the  Ha- 
waiian market  and  to  safeguard  the  public  interest,  under  subsection 
(s)  (2)i  ^  ^^  Commission  finds  that  any  charge,  classification,  regu- 
lation or  practice  relating  to  intercarrier  arrangements  is  or  will  be 
onjnst,  unreasonable,  discriminatory  or  not  in  the  public  interest,  the 
Commission  shall  prescribe  action  to  protect  the  public  interest.  In 
addition,  when  any  person  believes  that  any  charge,  classification^ 
regulation  or  practice  relating  to  an  inter-carrier  arran^ment  is  un- 
just, onressonable,  discriminatory,  or  not  in  the  public  interest,  he 
has  the  right  to  apply  to  the  Commission  for  a  hearing  on  the  issue. 

Cost  Esttkate 

In  compliance  with  section  403  of  the  Congressional  Budiret  Act  of 
1974,  the  committee  requested  the  Congressional  Budget  Office  to  pre- 
pare a  c<»t  estimate  for  S.  1866,  whicn  is  included  in  its  entirety  as 
follows: 

CONGBESSIONAL  BUDOET  OfTICE, 

U.S.  COITOSESS, 

Waahington,  D.C 
Hon.  Wabben  G.  MAOKTrsoN, 

.  Chairman,  Committee  on  Commerce,  Science  and  Transportation,  US. 
Senate^  Washington,  D.C. 
Deab  Mr.  Chairsiax  :  Pursuant  to  section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  reviewed 
S.  1866,  a  bill  to  amend  section  222  of  the  Communications  Act  of  1934 
in  order  to  include  Hawaii  in  the  same  category  as  other  States  for  the 
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Btaxr  Descbiftion 

S.  1866  is  intended  to  remove  tlie  anoiuBlous  designation  of  the  State 
of  Hawaii  as  an  international  point  under  section  222  of  the  CofOr 
innnications  Act  of  IfiM.  The  bill  would  amend  section  222(a}  (10)  bv 
including  Hawaii  within  the  definition  of  "Continental  United  States. 
The  bill  would  remove  the  applicabili^  of  the  international/domestic 
dichotomv  to  the  Hawaiian  market  and  would  foster  competition 
among  all  carriers  serving  that  market.  The  bill  would  further  amend 
section  222  bv  adding  a  new  subsection,  which  would  provide  that  car- 
riers curreotly  serving  the  Hawaiian  market  may  continue  to  do  so. 
Additionally,  the  bill  would  provide  for  the  entry  of  additional  car- 
riers and  the  offering  of  new  or  additional  services  to  the  Hawaiian 
ma^et,  subject  to  the  approval  of  the  Federal  Communications 
Commission. 

B-LCEGBODND  ARB  if  EED 

Enaetment  of  teetion  £S£ 

Prior  to  World  War  H,  the  two  major  com  paniesprovidiii^  domestic 

''tgraph  services  on  the  U.S.  mainland  were  The  Western  L  nion  Tele- 

,ph  Company  and  the  Postal  Telegraph  and  Cable  Corporation.  By 


talegraph  services  on  the  U.S.  mainland  were  The  Western  L  nion  Tele- 
graph Company  and  the  Postal  Telegraph  and  Cable  Corporation.  By 
I{M3,  both  domestic  telegraph  companies  were  in  serious  financial  trou- 
ble. Telephone  services  were  making  significant  inroads  into  the  tele- 


graph market,  leaving  both  telegraph  companies  with  excessive  and 
duplicative  facilities.  To  solve  this  problem,  Congress  enacted  section 
222  of  the  Communications  Act  which  created  a  statutory  antitrust 
exemption  to  allow  Western  Unioa  and  Postal  to  merge.  Congress  was 
concerned,  however,  that  the  merged  entity  might  utilize  its  new-found 
mmopoly  position  in  domestic  telegraph  service  to  favor  its  own  inter- 
national operation  at  the  expense  of  its  international  record  service 
competitors.  To  remove  this  danger,  the  merger  legislation  incorpo- 
rated four  additional  provisions. 

1.  Western  Union  was  required  to  divest  itself  of  its  international 
operations. 

3.  Domestic  and  international  areas  of  service  were  defined  and  inter- 
natiautl  record  carriers  (IBCs)  could  receive  messages  destined  for 
tntemational  delivery,  and  hand  over  incoming  messages  destined  for 
the  hinterlands  for  delivery  by  Western  Union. 

3.  Congress  included  a  provision  in  section  222  requiring  that  West- 
urn  Union  distribute  unrouted  international  telegraph  among  the  over- 
seas  carriers  according  to  "ajust,  reasonable  and  equitable  formula^. 

4.  In  order  to  compensate  Western  Union  for  the  use  of  its  facilities 
for  the  delivery  of  international  messages,  section  222  provides  that  tiie 
parties  negotiate  a  proper  division  of  revenues.  If  an  agreement  cannot 
be  negoti^ed,  the  Commission  is  authorized  to  prescribe  the  division 
of  Tevennes. 

BawaiicUngnatedaa  aniniemaiumai  point 

'  Congress  drew  the  international/domestic  dichotomy  of  section  222 
largely  on  historical  and  geographic  bases.  Hawaii  was  not  included 
in  Die  definition  of  the  domestic  service  area  in  1943.  and  thus  became 
an  istemadtmal  location  with  respect  to  communication  services.  That 
designation  was  continued  by  congressional  enactment  of  section  36 
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■of  the  Hawaii  Omnibus  Act  (Public  "Law  86-624,  approved  July  12, 
i960)  which  added  the  phrase  "except  Hawaii"  to  jection  222(a)  (10). 
The  legislative  history  indicates  that  the  designation  of  Hawaii  as 
an  international  point  indicated  that  further  study  of  the  status  of 
Hawaii  was  necessary : 

...  to  preserve,  at  least  foe  the  immediate  future,  Hawaii's 
exclusion  from  the  definition  (of  the  United  States).  As 
will  appear  below  further  consideration  by  the  Federal  Com- 
munications Commission  may  at  a  later  date  indicate  that 
other  or  different  amendments  are  desirable. 

Hawaii  has  historically  been  regarded  as  outside  the  United 
States  for  the  purposes  of   the  transmission  of  telegraph 
messages.  .  .  .  This  exclusion  was  apparently  based  on  geo- 
gi^hical  considerations,  rather  than  on  political  status.  , .  . 
The  amendment  to  section  222  is  necessary  now  to  maintain 
the  status  quo.  ...  It  may  later  develop,  however,  that  dif- 
ferent amendments  may  prove  more  suitable.  The  Federal 
Commonications  Commission  has  instituted  an  inquiry.  .  .  . 
the  purpose  of  which  is  to  enable  the  Commission  to  receive 
from  interested  parties  their  views  as  to  what  changes  in  the 
Communications  Act,  if  any,  the  Commission  should  recom- 
mend to  Congress.  Before  making  a  determination  as  to  what 
changes  it  recommends,  other  than  the  foregoing  which  would 
merely  preserve  current  arrangements,  the  Federal  Communi- 
cations Commission  will  require  more  time  to  complete  its 
inquiry. 
The  Commission  did  not  recommend  a  change.  In  its  1960  decisions, 
Telegraph  Service  With  Hawaii,  28  F.C.C.  599  and  29  F.C.C.  714,  the 
Commission  found  that  a  change  in  status  at  that  time  promised  no 
benefits  for  Hawaii. 

Whatever  validity  the  exclusion  of  Hawaii  from  domestic  services 
may  have  had  in  the  past,  it  would  seem  to  have  been  lessened  by  the 
revolutionary  changes  which  have  taken  place  in  communications  tech- 
nology and  concurrent  development  of  entirely  new  service  concepts. 
Domestic  satellites  are  insensitive  to  distance  or  terrain  cnKsed,  Tney 
can  be  used  to  provide  service  between  the  contiguous  States  and 
Hawaii  at  far  less  additional  cost  than  was  the  case  when  only  sub- 
marine cable  technology  was  available.  There  now  are  numerous  serv- 
ices and  potential  rate  advantages  that  are  likely  to  accrue  to  Hawaii 
by  a  change  in  status. 
Current  industry  structure 

(a)  Domsatic  earner. — Today,  Western  Union  retains  its  monopoly 
position  in  providing  domestic  telegraph  service  to  the  continental 
United  States.  In  domestic  record  services,  other  than  telegraph.  West- 
em  Union  faces  competition  from  A.T.  &  T.,  specialized,  resale,  and 
astellite  carriers  who  now  offer  a  wide  range  of  services  capable  of 
satisfying  diverse  customer  requirements. 

(b)  Intematlonal  record  carriers. — There  are  four  maior  interna- 
tional record  carriers :  ITT,  RCA,  WUI  and  TET.  Three  of  these, 
RCA^  ITT  and  WUI,  serve  Hawaii  and.  in  combination,  have  direct 
circuits  to  virtually  every  major  communications  center  throughout 
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SPCOHHUNICATIONS. 

May  29.  1973. 
Hon.  Ernest  F.  Hotxmcs, 

C^irjTvia,  Senate  Subcommittee  on  Communications, 
U.S.  Senate.  Washington.  D.C. 

Dear  Mr.  Chairman:  It  is  my  understanding  that  on  May  16,  1979,  the  Commuiii- 
cations  Subcommittee  held  hearings  related  to  S.  611  concerning  the  Postal  Serv- 
ice's entry  into  the  electronic  communications  business.  Unfortunately  we  were  not 
in  the  position  at  that  time  to  testify,  but  we  are  very  interested  in  the  issue.  We 
are,  therefore,  enclosing  a  copy  of  the  comments  which  we  filed  with  the  National 
Telecommunications  and  Information  Administration  on  the  issue  put  forward  in 
the  Presidential  review  memorandum. 


that  it  would  be  a  mistake  for  the  Federal  Government  to  allow  or  encourage  the 
Postal  Service  to  enter  this  field.  If  the  Postal  Service  is  allowed  to  enter,  we  believe 
it  will  have  a  chilling  effect  upon  the  private  industry  activity.  We  believe  this 
would  be  detrimental  Ui  the  public  interest  because  a  competitive  private  electronics 
telecommunications  system  will  be  more  responsive,  more  innovative  and  more  cost 
effective  than  any  government  or  quasi-governmental  entity. 

If  there  are  any  questions  or  if  we  can  be  of  further  assistants,  please  feel  free  to 
contact  us. 

Sincerely, 

John  V.  Kknnv, 

CounaeL 
Enclosure. 


January  10,  1979. 
on  Electronic  Communicationa  Policy 

C  COMMUNICATIONS   CO. 

Southern  Pacific  Communications  Company  (SPCC)  hereby  submits  its  Comments 
in  response  to  the  NTIA  Notice  in  the  above  captioned  matter.  SPCC  is  a  specialized 
common  carrier  offering  a  wide  range  of  voice,  data  and  facsimile  services,  switched 
and  point-to-point,  pursuant  to  tariffs  filed  at  the  Federal  Communicationa  Commis- 
sion. SPCC  offers  its  service  in  approximately  50  cities  on  ila  terrestrial  microwave 
network  and  over  satellite  circuits.  Our  Sp^dfax  tariff  offers  hard  copy  facsimile 
service  at  varying  speeds  to  customers  with  both  hard-wired  and  acoustically  cou- 
pled facsimile  machines.  On  behalf  of  our  company  and  customers,  we  have  a  great 
interest  in  the  development  of  the  Administrative  position  on  electronic  communica- 
tions policy  in  the  postal  area. 
Introduction 

1.  Before  commenting  on  the  three  specific  policy  considerations  listed  in  the 
NTIA  Notice,  it  should  be  stated  that  one  major  drawback  in  the  formulation  of  an 
Administration  policy  is  the  fact  that  the  Federal  Communicationa  Commission,  to 
date,  has  not,  on  its  own  motion,  determined  the  appropriate  FCC  jurisdiction  on 
the  electronic/postal  communications  area.  This,  despite  the  fact  that  the  FCC  has 
granted  Section  214  authority  and  tariff  approval  to  various  carriers  subject  to  its 
jurisdiction  to  provide  electronic  message  services.  To  date,  the  Commission  has  not 
issued  any  major  policy  determination  on  its  view  of  the  potential  impact  (if  any)  of 
electronic  communications  on  postal  operations  or  on  the  question  of  the  desirability 
and  feasibility  of  interconnection  between  government  (e.g.,  Postal  Service)  and  the 
private  electronic  message  industry.  This  lack  of  FCC  policy  determinations  is 
underscored  by  the  November  30,  1978  letter  of  Chairman  Ferris  to  Robert  Malson 
of  the  White  House  stating  "it  would  be  inappropriate  for  the  FCC  now  to  express 
any  views  on  this  or  related  matters."  SPCC  intends  to  participate  in  any  proceed- 
ings which  the  FCC  institutes  to  determine  appropriate  FCC  jurisdiction  in  this 
area.  We  believe  such  determinations  should  be  made  and  clearly  would  be  of 
assistance  to  the  Administration  in  determining  policy  in  this  area. 

2.  SPCC  is  welcomes  this  Administrative  action,  because  to  date  the  electronic 
communications /postal  issues  have  been  dealt  with  in  a  seriatum,  ad  hoc  basis  (e.g., 
PosUl  Rate  Commission  Docket  No.  MC  78-3,  and  H.R.  7700)  without  the  benefit  of 
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a  determination  of  the  broad  perspective  of  a  national  policy  designed  to  optimize 
both  communications  and  postal  services. 
Free  enterprise  versus  Governmenl 

3.  spec  is  of  the  view  that  electronic  communications  have  always  been  the 
domain  of  free  enterprise  in  America  and  as  such,  have  developed  inlA  what  is 
stated  daily  to  be  the  world's  finest  set  of  telecommunications  services  over  private 
and  common  carrier  systems.  This  non-governmental  scheme  did  not  occur  by 
accident,  but  rather  by  specific  design  of  the  various  branches  of  government  over 
some  one  hundred  and  fifty  years,  based  on  the  determination  that  government 
ownership  or  management  of  the  communications  functions,  whether  broadcast  or 
common  carrier  was  inappropriate.  This  was  most  clearly  enunciated  as  Congres- 
sional policy  in  Section  601(b)  of  the  Communications  Act  of  1934: 

"All  duties,  powers  and  functions  of  the  Postmaster  General  with  respect  to 
telegraph  companies  and  telegraph  lines  under  any  existing  provision  of  law  are 
hereby   imposed   upon  and  vested   in  the  Federal  Communications  Commission." 

Thus,  the  Congress  continued  to  allow  the  government  (Post  Office)  to  have  sole 
responsibility  for  mail  service  delivery,  while  relying  on  private  enterprise  to  pro- 
vide message  transmission  via  electronic  communications.  The  Congress  has  not 
changed  that  policy  to  date,  nor  have  the  arguments  in  favor  of  free  enterprise 
initiative  been  diminished.  Little  argument  can  be  given  that  the  government  run 
postal  service  has  ever  been  as  economically  or  technologically  efTicient  as  the 
privately  run  communications  systems  in  America, 
Cost/benefit  trade  off  in  USPS  involvement  in  electonic  message  service 

4,  The  most  obvious  potential  benefits  of  USPS  involvement  in  electronic  message 
services  are:  la)  more  efTicient  delivery  of  mail  than  at  present;  (bl  ability  of  USPS 
to  generate  revenues  In  excess  of  costs  which  could  be  utilized  to  suteidize  less 
profitable  mail  services;  (c)  mechanism  to  prevent  the  loss  of  the  existing  first  class 
mail  revenue  base,  at  least  in  major  urban  areas.  These  potential  benefits  must  be 
weighed  against  the  obvious  costs  that  government  management  or  control  of  elec- 
tronic message  communications  will  (a)  stifle  free  enterprise  activities  in  this  area 
by  driving  all  potential  competitors  from  the  market;  (b)  cause  the  taxpayers  to  fund 
the  construction  and  operation  of  duplicative  transmission  and/or  switching  facili- 
ties with  those  presently  available  from  existing  communications  common  carriers 
and  (c)  expose  the  USPS  and  thus  the  taxpayer  to  possible  further  unprofitable 
service  commitments  where  the  USPS  may  find  itself  incapable  of  operating  in  a 
highly  technical  and  rapidly  chaining  technological  market  alien  to  the  traditional, 
highly  manpower-intense,  physicaT  deli  very  market  to  which  it  is  accustomed, 

B,  There  is  absolutely  no  doubt  that  facsimile  message  transmission,  telegraphic 
message  transmission,  word  processing  transmission,  computer- to-computer,  and 
com puter-to- terminal  transmission  are  all  services  highly  elastic  with  the  tradition- 
al mail  services,  including  first  class  mail.  It  also  is  obvious  that  each  of  the  above. 
in  given  circumstances,  is  a  more  efficient  (either  in  terms  of  time,  energy  or  cost! 
means  of  transmission  than  a  given  form  of  mail  delivery.  It  is  also  quite  clear  that 
the  American  public  has  grown  accustomed  to  using  and  has  begun  to  rely  on  the 
competitive  provision  of  such  communications  transmissions  for  message  delivery. 
With  the  exception  of  Maiigram  service,  all  of  the  above  have  been  efficiently  and 
economically  provided  without  government  ownership,  control  or  management, 
SPCC  therefore  believes  that  whatever  future  benefits  may  exist  in  allowing  USPS 
involvement  in  electronic  message  services  are  minimal,  and  are  surely  offset  by  the 
costs  attendant  thereto  and  also  by  the  benefits  which  will  flow  from  continued 
private  enterprises  competition  for  such  services. 
Impact  of  electronic  communications  onpostal  operations  and  revenues 

6.  An  approrpriate  backdrop  for  SPCC's  comments  on  the  impact  question  is 
Senator  Harrison  Schmitt's  opening  remarks  during  the  August  IV18  Senate  liear- 
ings  on  the  Postal  Service  Amendments  Act  of  1978  (S,  3329); 

It's  safe  to  say  that  the  Postal  System  in  one  way  or  another  is  in  trouble.  It 
operates  at  a  loss  with  service  complaints  increasing  every  day,  '  '  *  All  of  this  at 
a  time  of  technological  exploeion  in  communications  technology;  all  of  this  at  a  time 
when  the  private  sector  seems  ready,  willing  and  able  to  gradually  assume  responsi- 
bilities for  most  of  not  all  communications  services  if  Congress  can  provide  a  proper 
legislative  framework,  where  there  is  a  proper  mix  of  refereed  competition  and 
regulated  monopoly," 

SPCXZ  agrees  that  the  USPS  is  In  trouble  and  that  the  future  promises  worse.  But 
the  solution,  to  allow  the  USPS  into  the  private  communications  sector  not  only 
does  not  solve  the  postal  troubles,  it  creates  troubles  for  our  healthy  communication 
systems,  SPCC  believes  that  the  Administration  should  look  to  the  healthy  private 
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enterprise  syBtem,  in  conjunction  with  or  as  supplement  to  the  existing  traditional 
government  mail  delivery  ayatem  as  the  proper  meana  of  meeting  America's  need  to 
communicate  electronic  messages.  There  ia  no  evidence  that  allowing  or  encourag- 
ing government  ownership,  control  or  management  of  electronic  message  delivenr 
will  be  any  more  profitable  than  government  control  of  traditional  mail  service,  ft 
may  be  the  nature  of  the  animal.  Private  enterprise  in  a  competitive  environment 
will  be  more  efficient.  Thus,  any  impact  of  electronic  communications  on  postal 
operations  and  revenues  should  be  dealt  with  as  impact  from  telegraph  and  tele- 
phone were:  i.e..  impact  will  occur  but  it  is  justified  by  the  benefit  of  providing 
America  with  the  moat  rapid,  efficient  and  reasonably  priced  communications 
system  by  free  enterprise,  pursuant  to  the  dictates  of  the  Communications  Act  of 
1934. 

Interconnection  between  Postal  Service  and  private  enterprise 

1.  SPCC  believes  that  the  only  proper  involvement  of  the  USPS  in  delivery  of 
electronic  messages  should  be  as  an  interface  when  ph3rsical  delivery  by  traditional 
letter-carrier  is  desired  or  required.  In  those  instances,  it  would  be  proper  for  the 
USPS  to  provide  for  hand  pick-up  and/or  delivery  of  first  class  mail,  with  intercity 
transmission  of  the  electronic  meaaage  handled  entirelyby  communications  common 
carriers  or  private  communications  Bvstems,  If  the  USPS  want  to  offer  a  service  like 
Mailgram  as  a  package,  it  should  be  free  to  do  so,  as  long  as  it  purchases  its 
intercity  transmission  services  pursuant  to  tariffs  of  common  carriers  and  does  so 
on  a  nondiscriminatory  and  reasonable  basis.  If  the  USPS  or  specific  carriers  wish 
to  place  electronic  message  terminals  at  USPS  locations,  for  subsequent  USPS  hand- 
carrier  delivery,  this  too  would  be  appropriate  if  done  ao  on  a  nondiscriminatory 
and  reasonable  basis  open  to  all  carriers. 

Conclusion 
8.  SPCC  believes  that  the  Administration  policy  should  be  to  prevent  the  USPS 

from  entering  the  electronic  message  business,  except  through  purchase  of  intercity 
tariffed  service  obtained  from  a  common  carrier.  Tne  Congress  should  be  urged  to 
amend  the  Communications  Act  of  1934  and  the  Postal  Statutes  to  reaffirm  the 
desirability  of  private  enterprise  ownership  and  control  of  communications  trans- 
mission and  switching  facilities  in  a  manner  which  will  encourage  the  continuation 
of  a  system  whereby  new  technology  will  be  brought  to  the  consuming  public  as 
quickly  as  possible  so  that  rapid,  emcient  and  reasonably  priratd  communications 
will  continue  to  exist. 

Respectfully  submitted, 

John  V.  Kenny, 
Attorney  for  Southern  Pacific  Communications  Co. 

San  Diego  County  Ecumenical  Conference, 

San  Diego.  Calif,  June  4.  1979. 
Communications  SuBcoMMnTEE, 
U.S.  Senate, 
Washington.  B.C. 

Dear  Committee  Member:   The  Communications  Committee  of  the   San   Diego 
County  Ecumenical  Conference  has  studied  the  proposed  legislation  to  re-write  the 
Communications  Act  of  1934  and  has  drawn  up  guidelines  which  we  believe  are 
necessary  for  the  protection  of  the  public's  interest.  We  are  calling  upon  you  to 
incorporate  these  guidelines  into  any  communications  bills  that  you  pass. 
We  are  enclosing  a  copy  of  our  guidelines  as  well  as  a  list  of  committee  members. 
For  yor  information,  the  Ecumenical  Conference  joins  more  than  100  loi^  Ortho- 
dox, Protestant  and  Roman  Catholic  churches  in  cooperative  efforts  toward  Qiris- 
tian  unity.  Its  Communications  Committee  members  average  eight  years   of  ad- 
vanced education  and  seven  years  of  media  experience. 
Sincerely, 

Rev.  Eugene  Piscmer, 
Communications  Committee  Chairman. 
Enclosure. 

In  view  of  proposed  legislation  updating  the  Communications  Act  of  1934.  we.  the 
members  of  the  San  Diego  County  Ecumenical  Conference  Communications  Commit- 
tee, advocate  the  following: 

The  traditional  understanding  of  the  air  waves  belonging  to  the  public  domain 
must  be  maintained  and  be  central  to  any  new  legislation; 
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Retention  of  the  present  principles  governing 
ance,  whether  it  be  radio  or  television.  We  are 

Retention  of  ascertainment  in  a  manner  which  effectively  incorporates 
ty  participation; 

Retention  of  the  Fairness  Doctrine  so  that  a  balanced  treatment  of  controversial 
issues  will  be  assured  on  both  radio  and  television; 

Serious  candidates  for  political  office  should  have  equal  access  te  air  time  on  an 
equal  basis,  i.e.  free  time  for  free  time,  paid  time  for  paid  time; 

Retention  of  equal  employment  opportunities  as  presently  required  by  the  FCC; 
Comparative  hearings  for  new  facilities  and  in  cases  of  safe  of  existing  stations  so 
that  competition  and  minority  ownership  is  realistically  possible; 

Esteblishment  by  the  FCC  of  rules  governing  multiple  ownership  in  a  way  which 
will  insure  maximum  diversity  of  information  sources; 

License  fees  used  to  increase  diversification  and  competition  within  broadcasting, 
as  well  as  to  support  local  public  service  programming; 

Maintenance  of  public  broadcasting  in  a  manner  which  will  insure  that  it  remains 
a  true  alternative  te  commercial  broadcasting; 

Minimal  regulation  of  cable  television  should  insure  public  access  channels.  In- 
stallation of  cable  television  should  be  available  to  everyone  in  a  community  at  a 
reasonable  rate;  and 

Regarding  common  carriers,  all  conflicts  of  interest  must  be  eliminated.  Specifi- 
cally, ATT  should  divest  itself  of  Western  Electric.  Basic  services  must  be  insured 
for  all  citizens  at  equiteble  rates. 

Signed:  Rev.  Eugene  Fischer,  Chairman,  Our  Lady  of  Grace  Catholic 
Church,'  El  Cajon.  Calif;  Mrs.  John  Carman,  San  Carlos  United 
Methodist  Church,  San  Diego,  Calif;  Rev.  Richard  Duncan,  Religious 
Media  Ministry.  San  Diego,  Calif;  Deloris  Feuling.  Blessed  Skcra- 
ment  Catholic  Church,  San  Diego,  Calif;  Rev.  Kenneth  Gosselin. 
Nestor  United  Methodist  Church,  Nestor.  Calif;  Rev.  Louis  Gransee, 
North  Park  Community  Church,  San  Diego,  Calif.;  Mrs.  R.  J.  Holm- 
berg,  Our  Lady  of  Grace  Catholic  Church,  El  Cajon,  Calif.;  Rev. 
Vaughan  Lyans,  Mission  Hills  Congr^ational  Church,  San  Diego, 
Calif;  Rev.  Christopher  Moore.  St.  Alban's  Episcopal  Church.  El 
C^on.  Calif,;  Rev.  Russell  Mueller,  St,  Andrews  Lutheran  Church, 
San  Diego,  Calif.;  Rev.  Leonard  Richardson,  Central  Christian 
Church,  San  Diego,  Calif;  Rev.  Devore  Smith,  Fleteher  Hills  United 
Presbyterian  Church.  San  Diego,  Calif.;  Rev.  Larry  Thomas,  Our 
'^     '     'b  Lutheran  Church,  San  Diego,  Calif.;  Rev.  and  Mrs.  Joseph 


MiCROBAND, 
June  12.  1979. 
Senator  Erneot  Holungs, 

Chairman.  Senate  Communications  Subcommittee, 
Washington.  D.C. 

Dear  Chairman  Holungs:  I  wish  to  thank  your  committee  for  the  opportunity 
afforded  our  company  on  April  25,  19T9,  to  present  its  views  with  respect  to  certein 
aspects  of  the  proposed  new  Communications  Act, 

The  overriding  purpose  of  your  legislative  initiative,  as  we  see  it.  is  to  Spur 
competition  so  as  to  bring  to  the  marketplace  technolt^cal  innovation  and  to 
eliminate  regulation  wherever  possible.  We  agree  that  these  are  worthwhile  goals. 
We  believe,  however,  that  an  issue  we  raised  in  our  testimony  is  not  fully  addressed 
in  the  legislation  and  we  are  concerned  that  failure  to  solve  this  problem  could  tend 
to  defeat  these  worthy  purposes.  We  would  like  te  teke  this  opportunity  to  amplify 
on  that  point  here. 

Whether  provided  by  us  or  by  others,  communications  services  of  the  future  will 
tend  to  be  increasingly  broadband  in  order  to  satisfy  the  public  demand  for  high 
speed  date  distribution.  The  number  of  broadband  pipes"  available  to  the  public 
today  is  growing  quite  rapidlv  and  the  rate  of  growth  will  increase  dramatically  in 
the  years  ahead.  A  great  deal  of  "rewiring  is  involved  with  respect  to  these 
broadband  pipes  because  the  existing  plant  (including  the  interstate  and  local 
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portions  as  well  as  the  internal  building  distribution  systems)  is  not  sufTiciently 
wideband  to  accommodate  these  new  services. 

It  is  with  respect  to  the  internal  building  distribution  systems  that  we  perceive 
the  problem  to  lie.  In  most  cases  today,  internal  building  wiring  is  not  adequate  Tor 
broadband  signals.  Therefore,  unless  this  wiring  is  changed,  introduction  oT  new 
broadband  services  to  the  buildings  in  question  will  be  prevented  or  delayed.  Id 
order  to  make  these  installations,  carriers  such  as  ourselves  need  to  obtain  access  to 
buildings.  At  the  present  time,  only  local  telephone  companies  have  the  unrestricted 
right  to  obtain  access  to  all  buildings.  We  believe  that  this  fsct  will  delay  the 
introduction  of  new  and  competitive  services  to  the  ultimate  detriment  of  the 
American  public.  In  short,  the  purpose  of  the  legislation — the  introduction  of  com- 
petitive and  new  technology— will  be  thwarted. 

We  believe  that  it  is  in  the  interest  of  all  non-telephone  carriers,  as  well  as  the 
consumer,  for  the  legislation  to  deal  with  this  problem.  The  law  should  specifically 
permit  all  federally  licensed  carriers  to  obtain  access  to  buildings  for  the  purpose  o( 
installing  internal  distribution  systems.  Such  a  requirement,  while  spurring  compe- 
tition in  the  provision  of  local  distribution  services,  can  also  be  expected  to  spur  the 
Bell  System  in  its  own  marlieting  and  service  developments.  An  analogy  can  be 
drawn  to  the  Carter  Phone  decision  which  opened  the  flood  gates  to  technological 
and  service  innovations,  and  spurred  A.T.  &  T.  to  become  more  efficient  in  its 
marketing  and  service  efforts.  For  this  reason  the  legislation,  at  a  minimum,  should 
provide  that  all  carriers  shall  be  afforded  the  same  rights  of  access  to  buildings  and 
other  locations  as  the  local  telephone  companies  now  enjoy. 

When  we  presented  these  views  to  you  at  the  hearings,  a  point  was  raised  that 
while  access  may  be  an  important  issue,  it  is  one  that  should  be  addressed  at  the 
state  and  local  level.  We  strongly  disagree  with  this  approach. 

Your  legislation  preempts  for  federal  regulation  the  local  portion  of  interexchange 
communications  as  well  as  the  terminals  themselves.  It  seems  logical  that  it  should 
also  preempt  the  wiring  to  the  terminal.  In  point  of  fact,  there  would  appear  to  be 
an  overriding  federal  interest  in  seeing  to  it  that  the  Carrier  could  gain  access  for 
the  purpose  of  installing  the  equipment.  Just  as  the  Congress  has  seen  fit  to  require 
mandatory  access  to  pole  attachments  in  the  cable  television  industry,  carriers  must 
be  granted  access  to  buildings  where  such  is  absolutely  vital  for  the  provision  of 
their  services. 

Clearly,  the  EMS  type  networks  of  the  near  future  propose  end  to  end  systems 
provided  by  communications  carriers  on  a  national  basis.  They  are  of  overwhelming 
national  interest.  Moreover,  the  costs,  delays  and  uncertainties  of  pursuing  a 
remedy  in  fifly  local  Jurisdictions— fighting  the  telephone  company  at  every  turn- 
will  substantially  delay  the  provision  of  new  services  by  all  Carriers,  including  Bell. 

The  result  of  allowing  Bell  to  maintain  the  sanctioned  status  it  now  has,  will  be  a 
reduction  in  competition  which  is  totally  inconsistent  with  the  purpose  of  the 
legislation.  Unless  this  problem  is  remedied  in  your  legislation,  we  are  most  certain- 
ly bound  to  repeat  the  mistakes  of  the  past.  It  requires  no  stretch  of  the  imagination 
to  believe  that  the  Bell  System  will  use  its  governmental ly-sanctioned  monoply  with 
respect  to  building  access  to  frustrate  the  efforts  of  iU  competitors. 

Attached  hereto  is  our  suggestion  of  the  type  of  language  which  we  believe  is 
necessary  to  be  included  in  the  bill.  We  wish  to  have  this  letter  and  attachment 
included  in  the  record  of  your  hearings.  More  importantly,  we  respectfully  request 
that  you  favorably  consider  our  views  when  reevaluating  the  propoeed  l^^lation. 

Thank  you  for  your  interest  in  our  industry.  If  we  can  ever  be  of  assistance  to  you 
or  your  staff  please  do  not  hesitate  to  call  upon  us. 

Respectfully  submitted, 

Don  Franco, 

President. 


The  following  language  guaranteeing  building  access  should  be  inserted  in  the 
bill: 

"In  order  that  carriers  may  install,  maintain,  connect  and  disconnect  facilities  or 
equipment  for  persons  requesting  telecommunications  services,  carriers  shall  be 
aflTorded  the  same  rights  of  access  to  buildings  and  other  locations  as  persons 
providing  local  exchange  telephone  services.  Any  person  denying  such  access  to 
■s  shall  be  in  violation  of  this  sec'  on." 
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Pasadena.  Calif.,  June  19.  1979. 
Re  S- 611  and  S.  622. 
Hon.  Howard  W.  Cannon, 

CkairrTuin,  Commitlee  on  Commerce,  Science  and  Transportation, 
as.  Senate.  Washington,  D.C. 

Dear  Mr.  Chairman:  It  gives  me  great  pleasure  to  transmit  herewith  the  "State- 
ment of  Telec-Coniiniinicatiana  Association  on  S.  611  and  S.  622".  This  statement 
presents  a  detailed  analysis  of  these  two  bills  from  the  perspective  of  the  telecom- 
munications services  user  as  represented  by  TCA'h  membership. 

The  TCA  bylaws  require  that  membership  approval  must  be  obtained  prior  to 
issuance  of  this  Statement.  As  a  result  of  this  requirement  and  because  of  the  great 
importance  of  this  legislation  to  the  future  of  our  industry  and  our  country,  the 
Corporate  Board  felt  compelled  to  involve  our  total  memberahip  and  seek  their 
input.  Consequently,  our  response  has  been  somewhat  delayed.  I  feel  certain  howev- 
er that  your  committee  can  appreciate  these  comments  and  suggestions  even  more 
when  realizing  that  our  total  membership  (over  1,000)  of  telecommunications  profes- 
sionals have  had  opportunity  to  participate  and  make  known  their  feelings.  TCA 
can  proudly  state  th&  Statement  presents  a  telecommunications  users  consensus  on 
these  bills. 

We  recognize  that  the  previously  stated  deadline  of  May  31.  1^9,  for  submissions 
to  be  included  in  the  hearing  record  has  passed.  TCA  would,  however,  appreciate 
your  consideration  of  allowing  this  statement  to  appear  in  the  hearings  record  as 
the  official  testimony  of  Tele-Communications  Association, 

It  is  the  hope  and  intent  of  the  TCA  membership  that  this  statement  would 
provide  valuable  assistance  to  your  Committee  in  further  efforts  to  formulate  neces- 
sary amendments  to  the  Communications  Act. 
Sincerely. 

FREn  R.  GiLREATH.  Chairman. 

Enclosure. 

Statement  of  Telecommunications  Association 

The  Telecommunications  Association  (TCA)  welcomes  this  opportunity  to  present 
its  views  on,  and  recommendations  for  improvements  of,  proposed  amendments  to 
the  1934  Communications  Act:  S.  611  (the  "Communications  Act  Amendments  of 
1979")  and  S.  622  (the  Act  of  19791,  presently  before  the  Subcommittee.  An  associ- 
ation of  hundreds  of  users  of  telecommunications  services,  TCA  hopes  its  views  will 
be  helpful  to  the  Committee  and  to  0>ngress  in  the  preparation  of  this  historic 
l^islation,  designed  to  make  the  governing  statute  of  the  telecommunications  field 
more  responsive  to  the  new  environment  which  has  resulted  from  dynamic  changes 
in  technology. 

TCA  previously  appeared  before  this  Subcommittee  during  the  1977  Oversight 
hearings  into  domestic  telecommunications  policies.  However,  to  reacquaint  the 
Committee  with  TCA.  our  association  was  formed  in  1961  by  the  telecommunica- 
tions professionals  of  six  West  Coast  based  corporations,  in  order  to  provide  a 
r^onal  outlet  for  their  ideas  and  experiences.  TCA  has  grown  to  a  membership 
exceeding  400  user  organizations,  with  over  1.000  individual  telecommunications 
representatives.  While  TCA's  four  separate  regional  chapters  generally  represent 
Northern  and  Southern  California,  Arizona,  and  the  Pacific-Northwest,  our  mem- 
bership includes  individuals  and  organizations  located  throughout  the  United 
States. 

TCA  is  dedicated  to  advancingthe  professional  and  technological  knowledge  of 
telecommunications  managers.  TCA  has  assisted  in  the  development  of  a  formal 
education  program  for  professional  designation  in  the  field  of  telecommunications 
management,  working  in  conjunction  with  accredited  local  universities.  The  associ- 
ation furnishes,  through  meetings,  conferences,  seminar,  and  newsletters,  a  mean- 
ingful vehicle  for  the  self-development  and  education  of  it«  members.  TCA  also 
serves  as  an  interface  for  its  members  with  educational  institutions,  the  common 
carriers,  governmental  and  regulatory  agencies  and  telecommunications  vendors 
and  suppliers. 

As  major  users  of  all  types  of  telecommunications  services  and  equipment,  TCA's 
members  are  vitally  interested  in  the  proposed  legislation.  Indeed,  in  today's  infor- 
mation society  the  quality,  availability  and  cost  of  telecommunications  services  have 
a  direct  and  subetantial  bearing  on  the  ability  of  TCA's  memt>er  organizations  to 

Rrovide  theirgoods  and  services  to  the  consumer  public  economically  and  efTiciently. 
has  been  "TCA's  intent  in  preparing  this  statement  to  provide  the  Subcommittee 
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with  a  review  of  the  legislation  from  the  perspective  of  a  t«lecoiniiiunicatioDS 
dependent  user,  as  represented  by  our  membership. 

TCA  has  consistently  urged  Congress  to  adopt  and  encourage  through  new  legisla- 
tion the  FXX^'s  policies  favoring  the  development  of  competition  in  the  telecommuni- 
cations industry.  The  common  carrier  provisions  of  the  Communications  Act  of  1934 
have  admirably  served  the  purposes  for  which  they  were  enacted — to  a^nire  the 
universal  availability  of  basic  telephone  service,  at  reasonable  and  affordable  rata. 
Having  achieved  that  purpose,  however,  many  of  the  re^lator^  provisions  of  the 
Act  now  hinder,  rather  than  assist,  the  development  of  new,  and  advanced  telecom- 
munications services  and  facilities.  What  is  needed  then,  are  modifications  of  the 
Act  which  provide  a  new  structure  of  regulation,  generally  relj^ing  on  the  forces  oS 
competition  to  maintain  and  advance  the  state  of  telecommunicationa.  Sufficient 
regulatory  flexibility  must,  however,  be  maintained  in  recognition  of  the  fact  lal 
that  some  basic  services  might  not  continue  to  be  available  if  reliance  was  placed 
solely  upon  a  fully  competitive  marketplace  and  (b)  that  some  carriers  who  have 
benefitted  from  the  previous  regulatory  structure  may  be  so  dominant  as  to  hold  the 
potential  to  disrupt  or  distort  the  development  of  a  competitive  marketplace  to  their 
own  advantage.  These  two  Bills  provide  the  re^latory  groundwork  for  meeting 
these  objectives.  To  this  end,  the  intersts  of  telecommunications  users  and  the 
public,  generally,  will  be  well  served  by  the  adoption  of  legislation  premised  on  the 
Bills  before  the  Subcommittee. 

In  the  following  pages,  TCA  has  provided  its  analysis  of  the  provisions  of  these 
Bills.  Our  intent  is  to  assist  the  Committee  in  clarifying  and  strengthenins  those 

firovisions  of  each  of  these  Bills  which,  upon  final  adoption,  will  assure  that  the 
egislation  in  fact  meets  the  intended  purposes  and  objectives.  In  referring  to 
particular  sections  of  the  two  Bills,  references  will  be  to  the  section  numbers  of  the 
revised  Communications  Act,  rather  than  the  section  numbers  in  each  Bill. 

A  reasonable  transition  to  a  fully  competitive  marketplace  can  be  accomplished 
under  tke  provisions  of  these  bills 

Users  of  telecommunications  services  have  certainly  benefitted  from  the  increase 
in  competition  in  the  provision  of  communications  services  and  facilities.  Use  of 
advanced  technology  by,  and  innovation  in  services  available  from,  the  telephone 
company,  as  well  as  a  general  leveling  of  rates,  have  often  been  the  direct  result  of 
the  introduction  into  a  market  of  a  new  competitive  carrier-  The  general  policy 
statement  in  both  Bills  encouraging  the  development  of  the  competitive  market- 
place, and  stating  clear  intent  that  marketplace  forces  should  generally  be  reli«j  on 
to  regulate  the  conduct  of  competition,  is  an  admirable  one  and  is  fully  endorsed  by 
TCA.  By  providing  a  legislative  presumption  that  there  is  no  technological  or 
economic  impediment  to  competition  in  interexchange  services,  any  statutory  ambi- 
guity on  this  matter  has  been  removed. 

Of  equal  importance  to  TCA's  members,  however,  is  implicit  critical  recognition  in 
these  Bills  that  present  markets,  while  nominally  competitive,  are  still  dominated 
by  one  or  more  carriers  and  cannot  yet  be  relied  upon  in  lieu  of  elTective  regulation. 
By  institutii^  a  flexible  transitional  approach  to  move  from  full  regulation  to  full 
competition,  TCA  believes  that  these  Bills  provide  a  reasonable  and  workable  frame- 
work for  this  transitional  period.  It  is  this  transitional  flexibility  which,  we  have 
noted,  is  lacking  the  present  Act.  and  represents  the  strength  of  these  legislative 

Notably.  S.  611  has  provided  for  immediate  deregulation  of  terminal  equipment. 
and  for  full  separation  of  the  provision  of  terminal  equipment  from  the  provision  of 
telecommunicationa  services  for  Category  II  carriers.  The  terminal  equipment 
market  has  reached  a  highly  competitive  level  over  the  last  decade;  while  the 
carriers  have  certainly  maintained  a  high  percentage  of  the  market,  their  domi- 
nance has  not  inhibited  the  growth  of  ingenuity  of  other  competitors.  The  tariffing 
of  equipment  as  part  of  monopoly  service  oflerines  raises  the  spectre  of  crass- 
subsidization^  it  also  handicaps  the  carriers  in  the  ability  to  tailor  equipment  prices 
and  designs  to  meet  the  needs  of  individual  customers.  S.  611  provides  the  Commis- 
sion with  the  flexbility  to  utilize  other  accounting  or  structural  safeguards  to 
accomplish  a  fully  competitive  marketplace,  short  of  full  separation.  It  also,  impor- 
tantly, retains  in  the  Commission  the  authority  to  r^ulate  the  standards  for  lecnni- 
cal  interface  for  equipment  interconnecting  the  network  necessary  to  avoid  techni- 
cal harm  to  the  network.  It  is  arguable  that  the  Commission's  authority  in  this 
regard  might  extend  beyond  adoption  of  technical  interface  standanls.  under  pro- 
pc«ed  Section  203(dl(l).  However,  such  regulatory  authority  goes  well  beyond  that 
which  has  been  exercised  to  date.  Any  suggestions  that  this  provisio  of  the  Bill  was 
intended  to  expand  the  Commission's  authority  over  terminal  equipment  must  be 
put  to  rest.  Upon  clariHcation.  these  provisions  should  be  adopted. 
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In  accommodating  a  transitional  plan  of  flexible  regulation,  S.  611  properly,  we 
believe,  requires  the  categorization  and  deregulation  of  common  carriere  on  the 
basis  of  the  extent  to  which  they  are  subject  to  effective  competition.  Importantly, 
only  those  camera  who  are  subject  to  effective  competition  in  each  market  in  which 
they  provide  services  are  to  be  classified  as  Category  I  carriers  and  thus  relieved  of 
many  r^ulatory  requirements.  A  carrier,  and  any  afTiliate  of  such  carrier,  which 
provides  any  service,  regionally  or  nationally,  for  which  it  is  not  subject  to  effective 
competition,  will  be  claaairied  as  a  Category  II  carrier  and  subject  to  significantW 
more  stringent  r«^lation.  S.  622  similarly  would  require  the  Commission  to  classify 
carriers  in  order  to  determine  the  degree  of  reflation  necessary  for  each  carrier. 
As  a  starting  point  for  determining  the  extent  to  which  carriers  are  subject  to 
effective  competition,  the  Commission  is  required  to  establish  generic  classes  of 
service'  and  to  determine  the  extent  of  competition  which  now  exists  to  a  carrier's 
provision  of  any  such  service.  A  general  guideline  for  determining  whether  a  carrier 
IS  subject  to  effective  competition  for  a  particular  service,  based  on  its  market  share 
for  such  services  in  a  particular  market,  is  also  set  forth  in  the  Bill. 

TCA  believes  that  reouiring  the  regulation  of  carriers  on  the  basis  of  the  extent  to 
which  they  are  fully  subject  to  competition,  is  a  better  approach  than  attempting  to 
classify  and  r^ulate  different  services  as  competitive  or  non-competitive.  In  this 
manner,  a  carrier  which  dominates  a  particular  service  offering  would  still  be 
subject  to  r^ulatory  oversight  even  in  providing  nominally  "competitive"  services. 
While  the  approach  adopted  in  both  these  Bills  may  result  in  one  carrier  competitor 
in  a  market  being  subject  to  more  regulation  than  another  carrier  providing  the 
same  services,  possible  inequities  in  such  an  approach  can  be  resolved  through 
flexible  regulatory  oversight.  Additionally  and  Category  II  carrier  may  fully  sepa- 
rate the  provision  of  its  competitive  services  from  services  for  which  it  is  not  subject 
to  effective  competition  and.  in  accordance  with  Section  204<hX3),  apply  to  the 
Commission  for  designation  as  a  Category  1  carrier.  Categorization  of  earners  rather 
than  services  will  allow  the  regulator  to  assure  that  "competitive"  services  are 
provided  in  a  truly  competitive  manner, 

TCA  does  have  one  concern  with  proposed  Section  204  of  S.  611.  It  relates  to  the 
apparent  reliance  in  Section  204(e)  on  a  carrier's  market  share  as  the  primary  (if 
not  presumptive)  measure  of  whether  or  not  a  carrier  is  subject  to  effective  competi- 
tion. S.  622,  at  Section  225(dX2XA),  lists  several  factors  to  be  considered,  including 
5 rice  leadership,  overall  financial  resources  and  relative  number  of  customers,  in 
etermining  classifications  of  carriers.  S.  611,  on  the  other  hand,  creates  a  rebutta- 
ble presumption  that  a  carrier  whose  share  of  the  total  revenues  from  similar 
services  in  a  market  is  less  than  one-third,  is  subject  to  effective  competiton.  As 
users,  we  are  concerned  that  carriers  with  less  than  33  percent  of  revenues  in  a 
market  particularly  one  populated  by  several  smaller  carriers,  maj'  still  be  able  to 
dominate  and  control  that  market  through  price  leadership,  etc.  This  could  lead  to  a 
distortion  of  market  place  forces  and  ultimately  to  a  reduction  in  the  number  of 
available  options  for  service.  Section  204(^X11  does  provide  the  Commission  some 
r£^latory  flexibility  to  add  criteria  but  it  does  not  remove  the  presumption  of 
204(e).  We  would  ur^e  that  the  Committee  require  the  Commission  to  review  all 
relevant  characteristics  of  a  carrier  in  determining  which,  if  any  factors,  should  be 
given  primary  consideration  in  classifying  carriers. 

7%e  prescriptive  powers  of  Ike  Commission  are  necessary  lo  protect  the  competitive 
marketplace 

Categorization  of  carriers,  as  noted,  critically  determines  the  extent  of  rate  regu- 
lation which  is  to  be  imposed  on  the  provision  of  telecommunications  services  by  the 
carriers.  No  lees  importantly,  however,  categorization  as  a  Category  II  carrier 
subjects  that  carrier  to  the  Commission's  authority  to  prescribe  necessary  conditions 
upon  it  to  insure  that  its  provision  of  interchange  services  is  consistent  with  the 
policies  of  the  act.  Included  within  the  Commission's  powers  are  the  authority  to 
protect  the  marketplace  from  cross-subsidization  of  services  or  other  anti-competi- 
tive practices  through  accounting  rules,  information  reports  and  approvals  of  tariffs. 


'  Section  204(fll  would  require  the  Commission  to  define  servicee  based  on  their  "primary 
functional  telecommuni  cat  ions  capability"  and  "degree  of  substitu  lability  "  As  TCA  has  learned 
from  its  experience  in  proceedings  before  the  Commission  dealing  with  WATS  and  MTS  serv- 
ices, the  term  "primary  functional  capability"  could  be  given  such  b  broad  construction  that  all 
-"!.  switched  and  dedicated  line,  could  be  encompassed  u    '  ■      •       -^     .■ 


private  line  being  categorized,  for  example,  with  WATS,  a  switched  service,  although  the  two 
are  distinctly  different  service  classifieHtionB,  and  are  perceived  as  such  by  customers.  As 
discussed  below  with  reference  to  the  phrase  "like  services",  TCA  believes  that  narrower 
guidelines  must  be  drawn  for  the  Commission's  use  so  that  Congress  can  be  sure  that  different 
services  will,  in  fact,  be  properly  categorized  into  distinct  generic  classes. 
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The  Commission  may  also  impose  conditions  relating  to  corporate  ownerehip  or 
organization,  and  may  require  the  carrier  to  separate  its  telecommunications  serv- 
ices from  its  non telecommunications  service  and/or  its  services  which  are  subject  to 
competition  from  those  which  are  not  subject  to  competition.  The  Commission  may 
also  prohibit  a  Category  II  carrier  from  continuing  to  provide  any  service  whioi 
would  be  inconsistent  with  the  policies  on  the  Act.  S.  622  provides  similar  flexibility 
U>  the  Commission,  short  of  the  power  to  order  divestiture  of  any  part  of  a  cairin'  t 
organization. 

Beyond  this  general  flexibility  to  control  the  provision  of  services  by  CatCKOiy  n 
carriers  in  order  to  assure  the  continued  viability  of  the  competitive  policies  of  the 
Act,  Section  205(d)  of  S.  61 1  specifically  proscribes  Category  □  carriers  from  directly 
providing  most  interexchange  services,  if  they  also  provide  either  any  local  ex- 
change or  public  message  telephone  interexchange  services  which  are  not  subject  U 
effective  competition.  T^e  intent  of  these  partic 
ing  the  provision  of  competitive  interexchange 
competitive  public  message  and  local  exchange 


monopoly  services  is  substantially  inhibited. 

This  section  of  the  Bill  has  produced  significant  debate  within  the  industry.  Some 
view  the  imposition  of  a  requirement  that  local  exchange  terriers  and.  in  essence. 
AT&T  Long  Lines,  create  a  fully  separated  subsidiary  to  engage  in  the  provision  of 
all  other  interexchange  services,  including  transparent  private  line  services  (gener- 
ally on  a  resale  basis),  may  result  in  higher  adntinistrative  costs  with  less  efficiency. 
solely  to  promote  non-capital-or-facilities  intensive  competition  in  these  other  mar- 
kets. However,  the  consensus  opinion  of  TCA's  members  is  that  nothing  will  be 
more  damaging  to  the  growth  and  continued  viability  of  the  competitive  market- 
place for  whicn  Congress  and  the  Commission  have  striven  than  the  ability  of 
carriers  providing  services  not  subject  to  effective  competition  to  subsidize  Uieir 
service  offerings  in  the  competitive  marketplace  with  revenues  obtained  from  the 
monopoly  ratepayer.  Admittedly  certain  short  term  efficiencies  may  be  lost  by 
requiring  AT&T  and  other  Category  II  carriers  to  restructure  their  offerings  to  meet 
the  proscriptions  of  the  Act.  Full  separation  of  public  message  toll  services  from  all 
other  interexchange  services  may  lead,  in  some  cases,  to  higher  rates,  particularly 
on  routes  on  which  rates  have  bc«n  lowered  to  meet  competition.  However,  TCA  has 
seen  no  showing  that  these  possible  burdens  would  be  so  onerous  for  users  to  bear 
on  a  short  term  basis  that  they  should  preclude  use  of  measures  found  necessary  to 
insure  that  competition  in  the  provision  of  telecommunications  services  is  allowed 
in  the  long  term  to  flourish. 

A  requirement  for  full  separation  of  different  offerings  is  not  vrithout  precedent. 
To  the  contrary,  users  of  telecommunications  and  information  services  have  seen 
the  benefits  which  accrue  to  the  public  from  such  a  policy  as  it  has  been  applied  tn 
carriers'  provision  of  data  processing  services.  Without  any  apparent  administrative 
or  service  burdens,  carriers  have  been  able  to  enter,  and  participate  effectively  in. 
the  unregulated  data  processing  industry  by  utilizing  a  maximally  separated,  arms- 
length  subsidiary.  The  Commission  has  also  required  maximum  separation  of  do- 
mestic and  international  operations,  and  of  satellite  and  terrestri^  facility  oper- 
ations in  various  cases,  without  detriment  to  users  of  the  affected  carriers'  services. 
TCA  sees  no  reason  why  a  similar  result  would  not  accrue  to  the  competitive 
communications  markets.  Nothing  in  the  provisions  of  Section  205(dl  can  rea«)n{^ly 
be  expected  to  result  in  a  decrease  in  services  now  available  to  users — on  the 
contrary,  as  AT&T  ofTera  network  facilities  on  a  non-discriminatory  basis  to  its  own 
fully  separated  resale  carrier  and  other  unaffiliated  entities,  we  expect  the  range  of 
alternative  service  offerings,  even  on  comparatively  low  density  routes,  to  increase. 

While  the  full  separation  mandated  by  Section  205(dl.  and  made  discretionary  for 
other  offerings  of  Category  II  carriers  pursuant  to  Section  205(b)  and  225(dX2)(cl  of 
S.  622.  provide  a  distinct  measure  of  protection  from  cross-subsidy  and  other  anti- 
competitive conduct  by  such  carriers,  imposition  of  such  proscriptions  does  not 
relieve  the  Ommission  of  further  regulatory  responsibility.  To  the  contrary,  as 
mandated  by  Section  220  of  S.  61 1  and  225(dX2KBl  of  S.  622,  the  Commission  must 
'  .nue  the  efTorts  to  establish  a  uniform  system  of  accounting  and  other  mecha- 
s  which  appropriately  reflect  allocations  of  direct  and  indirect  costs  of  differeni 
ces,  in  order  to  avoid  potential  cross-subsidy  and  other  anticompetitive  abuses. 
Regulatory  experience  unfortunately  indicates  that  adoption  of  satisfactory  solu- 
tions in  this  regard  cannot  be  expected  in  the  short  term.  Nevertheless,  provisions 
mandating  further  efforts  by  the  Commission  in  these  areas  should  be  included  in 
the  Bill. 

TCA  has  noted  its  agreement  with  the  broad  latitude  provided  to  the  Commission 
under  Section  205(b)  in  regulating  the  provision  of  interexchange  service  oflerings 
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by  Category  II  carriers.  However,  auch  broad  latitude  must  be  tempered  with 
reason;  TCA  believes  that  the  imposition  of  any  condition  on  a  Category  II  carrier's 
provision  of  service  should  be  based  on  a  full  and  complete  record,  including  the 
iinput  of  all  interested  parties.  Unfortunately,  there  is  nothing  in  Section  205(bl 
which  would  insure  that  this  would  be  the  case.  Under  the  provisions  of  the  1934 
Act,  the  Commission  is  generally  prohibited  from  imposing  restrictions  or  prescrib- 
ing conditions  on  a  carrier's  rates  or  practices  unless,  and  until,  it  has  held  a 
hearing  (See.  e.g.,  S.  201-205,  214).  Allowing  interested  parties  to  participate  in 
commenting  upon  the  need  for  and  terms  of  particular  conditions  need  not  be 
cumbersome  and  time  consuming.  We  would  urge  that  proposed  Section  205(b)  be 
modified  to  allow  interested  parties  to  participate  prior  to  the  Commission  prescrib- 
ing any  conditions  on  the  provision  of  services  by  Category  II  carriers. 

The  Bills  appropriately  limit  the  authority  of  the  Commission  to  regulate  the 
rales,  charges  and  practices  of  Category  I  carriers.  Reliance  can  and  should  be 
placed  on  the  forces  of  marketplace  competition  to  assure  that  Category  I  carriers 
are  just  and  reasonable,  and  not  unreasonably  discriminatory,  in  their  rates  and 
conditions  of  service  imposed  on  their  customers. 

On  the  other  hand,  both  Bills  would  maintain  rate  regulation  over  Category  II 
carriers  by  requiring  them  to  provide  service  on  reasonable  request  therefore,  and 
by  requiring  that  tariffs  be  just  and  reasonable  and  not  unjustly  discriminatory. 
One  phrase  which  has  been  the  source  of  substantial  litigation  and  administrative 
proceedings  is  carried  over  in  Section  S.  208  of  S.  611  from  Section  202(8)  of  the  1934 
Act  (in  fact  from  the  original  Interstate  Commerce  Act) — the  phrase  "like"  telecom- 
munications services.'  'TCA  believes  that  Congress  should  use  this  opportunity  to 
clarify  the  meaning  of  the  term  "like,"  as  used  in  this  context. 

The  importance  of  the  term  "like"  services  has  been  evidenced  by  the  rejection  of 
at  least  three  different  service  offerings  of  the  Bell  System  on  the  basis  that  they 
were  "like"  services  to  other  offerings,  but  priced  on  a  significantly  different  basis. 
Because  of  these  findings,  price  structures  for  Telpak,  DDS,  Television  Transmission 
and  WATS  have  each  been  challenged  and  rejected  as  carrier-originated  attempts  to 
segment  and  discriminate  against  particular  customer  markets.  Poasible  elimination 
or  drastic  alteration  of  each  of  thes  services  has  resulted  from  such  findings,  all  of 
which  are  pending  final  disposition  of  the  tariffs  in  question. 

TCA  will  not  argue  before  the  Committee  the  merits  of  any  particular  case.  What 
is  clear,  however,  is  that  the  Commission  is  not  yet  sure  of  the  criteria  it  should  be 
using  in  judging  whether  services  are  "like."  Further,  the  very  simplistic  teat  now 
being  utilized  on  en  ad  hoc  basis  by  the  Commission  (primary  functional  equiva- 
lency) could,  taken  to  its  ultimate  conclusion,  require  the  pricing  of  all  telecommu- 
nications services  as  a  single  service  offering.  Such  a  result  would  certainly  impact 
the  telecommunications  market. 

In  a  proceeding  still  pending  before  the  Commission,  Docket  21402,  numerous 
parties  representing  user  interests  discussed  appropriate  criteria  for  determining 
user  interests  discussed  appropriate  criteria  for  determining  whether  two  services 
were  "like."  These  tests,  when  applied  to  current  service  offerings  would  result,  in 
TCA's  view,  in  appropriate  conclusions  as  to  "likeness"  among  services  presently 
available.  The  Committee  can  now  provide  the  Commission  with  clear  directions  for 
reflating  the  tariffs  of  Category  II  carriers,  and  avoid  future  and  continuous 
litigation  among  competitors  and  users  as  to  whether  new  or  presently  available 
service  offerings  of  Category  II  carriers  are  like  each  other  or  others  already 
available.  TCA  would  favor  the  inclusion  in  the  Act  of  some  of  the  factors  which  the 
Congress  feels  the  Commission  should  consider  in  making  its  determination.  This 
could  be  accomplished  by  adding  a  sentence  at  the  end  of  proposed  Section  208(b)  to 
read  as  follows: 

"In  determining  whether  two  services  are  like  for  purposes  of  this  section,  the 
Commission  shall  consider  whether  substantial  differences  exist  between  the  serv- 
ices as  to  the  cost  to  the  carrier  of  providing  the  services;  the  operational  or 
technical  manner  of  providing  the  services;  the  responsibilities  and  obligations  of 
service  undertaken  by  the  carrier,  including  differences  in  convenience  to  the  cus- 
tomer and  condition  of  the  services;  and  the  functional  capabilities  of  the  service." 

We  believe  the  addition  to  the  statute  of  such  language  will  provide  sugnificant 
guidance  to  the  Commission  in  future  tariff  proceedings;  it  will  also  allow  Category 
II  carriers  substantially  more  flexibility  in  tailoring  different  services  to  meet  the 
needs  of  various  customer  markets  without  unjust  discrimination  among  customers. 
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7%e  bills  should  not  expand  regulatory  authority  solely  to  preempt  future  regulation 

Of  major  concern  to  TCA  in  the  proviBionB  of  S.  611  is  the  apparent  expansion  of 

jurisdiction  and  regulation  into  fielOB  which  have  previously  flourished  in  an  unreg- 


ulated environment.  In  this  regard,  we  refer  to  data  processing  vendors,  vendors  of 
hybrid  data  processing  services,  network  managers  and  for-profit  managers  of  shar- 
ing combinations,  who  could  all  be  subject  to  regulations  if  the  provisions  of  S.  611 
were  adopted  as  written. 

Unlike  the  present  Act  which  limits  the  Commission's  jurisdiction  I 
tiona,  S.  611  would  extend  the  jurisdiction  of  the  FXX^  to  include  '' 
in  .  ,  .  electronics  equipment  and  services,  information  software,  and  information 
services."  S.  622  does  not  contain  any  similar  provision.  While  the  FCC's  jurisdiction 
is  eiitended  in  proposed  Section  102(a),  the  Bill  thereafter  states,  at  Section  203(a), 
that  the  sale,  lease  or  provision  of  such  equipment  or  services  shall  not  be  deemed  a 
"telecommunications  service"  and  that  sucn  activities  shall  be  subject  to  Federal 
and  State  regulation  only  as  provided  in  that  section.  Requirements  are  imjposed 
only  on  the  technical  parameters  for  interface  to  the  network,  on  the  separation  of 
the  provision  of  non-telecommunications  and  telecommunications  services,  and  on 
the  provision  of  hybrid  services. 

As  explained  during  the  recent  hearings  on  S.  611,  it  is  the  intent  of  this  Bill  to 
preempt  any  future  regulation  of  these  markets.  Our  concern,  however,  is  whether 
the  provisions  of  the  Act,  rather  than  meeting  this  objective,  may  be  laying  the  seed 
for  future  reflation  of  these  healthy  and  vigorous  unregulated  markets.  TCA  is 
concerned  that  future  Commissions,  having  t«en  provided  with  jurisdiction  over 
commerce  in  a  market  for  purposes  of  protecting  that  market  from  r^ulation,  may 
still  construe  such  jurisdiction  as  an  invitation  to  somehow  r^ulate  the  data 
processing  industry.  To  the  extent  Congress  desires  to  assure  that  commerce  in 
mformation  software,  services  and  equipment  will  not  be  reeulated  in  the  future, 
TCA  believes  that  a  more  appropriate  method  of  obtaining  this  goal  would  be  for 
Congress  to  include  a  direct  statement  to  that  effect  in  Uie  legislation,  N^ative 
preemption  is  simply  too  risky. 

Also  of  serious  concern  to  TCA's  members  is  the  apparent  extension  of  regulation 
over  providers  of  hybrid  data  processing  services.  Many  remote  access  and  distribut- 
ed data  processing  services  oner  an  incidental  capability  to  move  information  to  a 
computer  for  processing  as  well  as  the  capability  to  forward  processed  information 
back  to  the  originating  terminal  or  to  a  terminal  other  than  the  originator  of  the 
data.  Data  processing  services  like  these  in  which  the  communications  element  is 
only  an  incidental  function,  are  currently  provided  on  an  unr^ulated  basis,  Theae 
innovative  services  have  enjoyed  substantial  growth  both  in  quantity  and  variety, 
and  have  become  an  important  element  in  the  generation  and  management  of 
information  for  business  and  industry. 

Proposed  Section  203(g)  of  S,  611  could,  however,  require  the  Commission  to 
regulate  the  telecommunications  portion  of  such  hybrid  data  processing  sendees,  if 
it  was  determined  that  these  vendors  "provide  a  telecommunications  service  either 
as  a  separable  or  integral  part  of  an  information  or  other  non-telecommunications 
service  .  To  the  extent  that  the  telecommunications  portion  of  the  service  is  accom- 
plished by  the  lease  and  resale  of  an  unaffiliated  carrier's  facilities,  which  would 
generally  be  the  case  for  these  previously  unregulated  service  vendors,  these  entities 
would  be  regulated  as  Category  1  carriers,'  If  the  service  provider  utilized  its  own  or 
an  affiliated  carrier's  transmission  facilities,  it  could  be  r^ulated  as  a  Category  n 
carrier,  at  the  Commission's  discretion.  Imposing  the  burdens  of  regulation  on  small 
and  medium-size  data  processing  service  vendors  is  likely  to  result  in  discouraging 

_r — 1 ; — ly  unregulated  entrepreneurs  from  continuing  to  do  business. 

o  the  (^mmittee's  concern  that  carriers  should  not  be  able  U 


expand  their  service  offerings  to  include  significant  data  processing  features  without 
the  oversight  of  the  Commission  to  assure  that  anti<ompetitive  activity  in  the 
information  services  field  does  not  exist.  However.  S,  611  already  ^nerally  requires 
Category  II  and  monopoly  exchange  carriers  to  offer  information  services  only 
through  a  fully  separated  subsidiary;  and  the  Commission  retains  authority  to 
require  any  pertinent  information  from  all  carriers  necessary  for  it  to  carry  out  the 
policies  of  the  Act,  These  powers  are  available  to  curb  any  possible  abuses  in  the 
provision  of  incidental  telecommunications  capability  by  fully  separated  subsidiaries 


«gory  1 


to  notify  the  Commission  upo._  „  , 

remote  access  and  distributed  data  procesaing  9( 
nodes  for  concentrating  or  switching  data  ami 
quired  to  file  a  new  notice  with  the  Cammi 
procewing  network. 
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by  controlling  the  provider  of  the  underlj^int;  transmission  facilitiea.  And  to  the 
extent  that  the  service  provided  by  any  entity  ie  a  telecommunications  service,  with 
only  incidental  data  proceaaing.  it  would  Btill  be  provided  on  a  regulated  basis, 
either  by  a  Category  1  or  Categoiy  II  carrier.  TCA'h  membera  simply  do  not  believe 
that  there  is  either  basis  or  need  for  extending  a  repilatory  net  over  providera  of 
hybrid  data  processing  eervices,  in  order  to  have  oversight  over  carriers  who  provide 
such  services  utilizing  the  transmission  facilities  of  an  a^iliated  carrier.  The  result 
of  such  a  broad  regulatory  sweep  may  be  a  severe  contraction  of  this  highly  diverse 
and  significant  marketplace. 

Other  services  which  are  not  now  subject  to  regulation  could  also  be  subjected  to 
the  Commission's  authority  under  the  provisions  of  S.  611,  to  the  possible  detriment 
of  all  users.  For  example,  the  term  "telecommunications  service"  includes  the 
offering  for  hire  of  "*  *  *  any  capability  integral  to  the  control  or  operation  of  a 
telecommunications  system  or  the  management  of  a  telecommunications  service." 
Read  broadly,  these  provisions  of  the  Act  which  regulate  telecommunications  carri- 
ers might  ^so  be  extended  to  r^ulate  persons  providing  network  management 
services,  such  as  non-profit  sharing  managers  or  for-profit  network  managers.  The 
Commission  has  generally  found  that  these  services  are  not  common  carriage  within 
the  meanine  of  Uie  Act,  and  these  services,  which  assist  many  users  in  obtaining 
efficient,  reliable  and  economical  telecommunications  services,  and  which  are  par- 
ticularly helpful  to  smaller  users,  are  presently  provided  on  an  unr^ulated  basis. 
To  extend  r^ulation  to  such  service  providers  could  put  a  substantial  burden  upon 
them;  there  does  not  appear  to  be  anv  basis  for  extending  regulation  into  this 
viable,  competitive  and  unregulated  market. 

Reliance   on   competitive   marketplace   forces   should   not   relieve  carriers   of  their 
common  earner  obligations 

While  marketplace  forces  can  generally  be  relied  upon  to  protect  users  from 
carrier  abuses,  certain  obligations  of  common  carriage  cannot  be  excused  because  of 
the  presence  of  competition.  In  particular,  users  are  concerned  by  the  deletion  in 
Section  214  of  S.  611,  of  a  requirement  for  reasonable  notice  from,  or  prior  approval 
for,  a  carrier  desiring  to  discontinue  service  to  a  customer.  In  contrast,  S.  622,  at 
Section  225(dX2XJ),  prohibits  discontinuance,  impairment  or  reduction  of  services 
without  prior  approval  of  the  Commission. 

Unlike  many  other  industries,  the  telecommunications  field,  even  for  a  resale 
carrier,  is  facilities  intensive.  It  takes  capital  resources  and  time  for  the  construc- 
tion of  transmission  facilities  for  an  underlying  carrier;  unless  facilities  are  availa- 
ble, no  reseller  may  provide  services.  In  a  facilities  intensive  market,  even  where 
effective  competition  exists,  the  ability  to  move  to  a  competitive  alternative  upon 
discontinuance  of  service  may  not  be  sufficient  (a)  if  that  competitor  does  not 
immediately  have  facilities  available  or  (b)  until  that  competitor  can  provide  the 
necessary  interconnection  to  the  customers'  local  facilities.  In  an  age  where  business 
and  industry  have  become  highly  dependent  upon  their  telecommunications  serv- 
ices, discontinuance  without  notice  of  its  telecommunications  services  even  by  a 
competitive  carrier,  could  be  devastating  to  a  customer. 

An  analogous  situation  recently  occurred  in  the  airlines  industry,  a  highly  com- 
petitive, but  facilities  intensive  market.  The  strike  against  United  Airlines  removed 
one  m^or  competitor  from  many  high  density  routes.  Yet  notwithstanding  the 
availability  of  one  or  more  competitors  on  each  of  these  routes,  it  was  almost 
impossible  to  quickly  get  a  flight  to  a  croes<ountry  destination.  The  competitors 
simply  were  limited  in  their  available  facilities  to  immediately  meet  the  demand. 
The  inconvenience  (and  in  some  cases  business  losses)  occasioned  by  the  loss  of  one 
competitor  for  air  transportation  would  likely  translate  into  severe  losses  to  custom- 
ers in  the  event  a  earner  determined  to  unilaterally  discontinue  service  along  one 
or  more  routes, 

S.  611  allows,  but  does  not  direct,  the  Commission  to  require  a  Category  II  carrier 
to  obtain  a  certificate  of  public  convenience  prior  to  the  discontinuation,  reduction 
or  impairment  of  a  telecommunications  service.  TCA  believes  that  this  requirement 
must  be  mandated  in  the  Act.  The  Commission  must  be  responsible  for  assuring 
that  services  provided  by  a  Category  II  carrier  for  which  no  effective  alternative 
exists  will  continue  to  be  available  unless  such  services  are  no  longer  required  in 
thepublic  interest. 

TCA  believes  that  a  competitive  carrier  who  undertakes  to  provide  a  communica- 
tions service  should  also  bear  the  responsibility  of  reasonable  notice  to  a  customer 
prior  to  discontinuing  that  service.  Little  burden  would  be  placed  on  the  competitive 
marketpla(%  by  the  imposition  of  such  requirements.  On  the  othe  hand,  allowing 
open  exit  from  the  field  without  notice  could  severelv  burden  consumers  of  telecom- 
munications services.  In  order  to  avoid  this  result.  TCA  would  urge  that  the  follow- 
ing language  be  added  to  prc^xMed  Section  2I4(bXl): 
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with  a  review  of  the  legislation  from  the  perspective  of  a  telecommunications 
dependent  user,  as  represented  by  our  membership. 

TCA  has  consistently  urged  Congress  to  adopt  and  encourage  through  new  legisla- 
tion the  FCC's  policies  favoring  the  development  of  competition  in  the  telecommuni- 
cations industry.  The  common  carrier  provieions  of  the  Communications  Act  of  1934 
have  admirably  served  the  purposes  for  which  they  were  enacted — to  assure  the 
universal  availability  of  basic  telephone  service,  at  reasonable  and  affordable  rates. 
Having  achieved  that  purpose,  however,  many  of  the  regulatory  provisions  of  the 
Act  now  hinder,  rather  than  assist,  the  development  of  new,  and  advanced  telecmn- 
munications  services  and  facilities.  What  is  needed  then,  are  modifications  of  the 
Act  which  provide  a  new  structure  of  regulation,  generally  relying  on  the  forces  of 
competition  to  maintain  and  advance  the  state  of  telecommunications.  Sufficient 
regulatory  flexibility  must,  however,  be  maintained  in  recognition  of  the  fact  (al 
that  some  basic  services  might  not  continue  to  be  available  if  reliance  was  placed 
solely  upon  a  fully  competitive  marketplace  and  (b)  that  some  carriers  who  have 
benefitted  from  the  previous  rMulatory  structure  may  he  so  dominant  as  to  hold  the 
potential  to  disrupt  or  distort  the  development  of  a  competitive  marketplace  to  their 
own  advantage.  These  two  Bills  provide  the  regulatory  groundwork  for  meeting 
these  objectives.   To  this  end,   the  intersts  of  telecommunications   users  and  the 

Eiiblic,  generally,  will  be  well  served  by  the  adoption  of  legislation  premised  on  the 
ills  before  the  Subcommittee. 

In  the  following  pages,  TCA  has  provided  its  analysis  of  the  provisions  of  these 
Bills.  Our  intent  is  to  assist  the  Committee  in  clarifying  and  strengthening  those 

[irovisions  of  each  of  these  Bills  which,  upon  final  adoption,  will  assure  that  the 
egislation  in  fact  meets  the  intended  purposes  and  objectives.  In  referring  to 
particular  sections  of  the  two  Bills,  references  will  be  to  the  section  numbers  of  the 
revised  Communications  Act,  rather  than  the  section  numbers  in  each  Bill. 

A  reasonable  transition  to  a  fully  compecicive  marketplace  can  be  accomplished 
under  the  provisions  of  these  bills 

Users  of  telecommunications  services  have  certainly  benefitted  from  the  increase 
in  competition  in  the  provision  of  communications  services  and  facilities.  Use  of 
advanced  technology  by,  and  innovation  in  services  available  from,  the  telephone 
company,  as  well  as  a  general  leveling  of  rates,  have  often  been  the  direct  result  of 
the  introduction  into  a  market  of  a  new  competitive  carrier.  The  general  policy 
statement  in  both  Bills  encouraging  the  development  of  the  competitive  market- 
place, and  stating  clear  intent  that  marketplace  forces  should  generally  be  reUed  on 
to  regulate  the  conduct  of  competition,  is  an  admirable  one  and  is  fully  endorsed  by 
TCA.  By  providing  a  legislative  presumption  that  there  is  no  technological  or 
economic  impediment  to  competition  in  interexchange  services,  any  statutory  ambi- 
guity on  this  matter  has  been  removed. 

Of  equal  importance  to  TCA's  members,  however,  is  implicit  critical  recognition  in 
these  Bills  that  present  markets,  while  nominally  competitive,  are  still  dominat«d 
by  one  or  more  carriers  and  cannot  yet  be  relied  upon  in  lieu  of  effective  regulation. 
By  institutinga  flexible  transitional  approach  to  move  from  full  regulation  to  KiU 
competition,  TCA  believes  that  these  Bills  provide  a  reasonable  and  workable  frame- 
work for  this  transitional  period.  It  is  this  transitional  flexibility  which,  we  have 
noted,  is  lacking  the  present  Act.  and  represents  the  strength  of  these  legislative 

Notably.  S.  611  has  provided  for  immediate  deregulation  of  terminal  equipment, 
and  for  full  separation  of  the  provision  of  terminal  equipment  from  the  provision  of 
telecommunications  services  for  Category  II  carriers.  The  terminal  equipment 
market  has  reached  a  highly  competitive  level  over  the  last  decade;  while  the 
carriers  have  certainly  maintained  a  high  percentage  of  the  market,  their  donti- 
nance  has  not  inhibited  the  growth  of  ingenuity  of  other  competitors.  The  tarifTing 
of  equipment  as  part  of  monopoly  service  ofTerings  raises  the  spectre  of  croa*- 
subsidization— it  also  handicaps  the  carriers  in  the  abilitv  to  tailor  equipment  prices 
and  designs  to  meet  the  needs  of  individual  customers.  S.  611  provides  the  Commis- 
sion  with  the  flexbility  to  utilize  other  accounting  or  structural  safeguanls  to 
accomplish  a  fully  competitive  marketplace,  short  of  full  separation.  It  also,  impor- 
tantly, retains  in  the  Commission  the  authority  to  regulate  the  standards  for  tecfuii- 
cal  interface  for  equipment  interconnecting  the  network  necessary  to  avoid  techni- 
cal harm  to  the  network.  It  is  arguable  that  the  Commission's  authority  in  thJb 
regard  might  extend  beyond  adoption  of  technical  interface  standards,  under  pro- 
posed Section  203(dKl).  However,  such  regulatory  authority  goes  well  beyond  that 
which  has  been  exercised  to  date.  Any  suggestions  that  this  provisio  of  the  Bill  was 
intended  to  expand  the  Commission's  authority  over  terminal  equipment  must  be 
put  to  rest.  Upon  clarification,  these  provisions  should  be  adopted. 
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In  accommodating  a  transitional  plan  of  flexible  regulation,  S.  611  properly,  we 
believe,  requires  the  categorization  and  deregulation  of  common  carrierH  on  the 
basis  of  the  extent  to  which  they  are  subject  to  effective  competition.  Importantly, 
only  those  carriera  who  are  subject  to  effective  competition  in  each  market  in  which 
they  provide  services  are  to  be  classifled  as  Category  I  carriers  and  thus  relieved  of 
many  regulatory  requirements.  A  carrier,  and  any  afFiliate  of  such  carrier,  which 
provides  any  service,  regionally  or  nationally,  for  which  it  is  not  subject  to  effective 
competition,  will  be  classified  as  a  Category  11  carrier  and  subject  to  signilicantW 
more  stringent  r^ulation.  S.  622  similarly  would  require  the  Commission  to  classify 
carriers  in  order  to  determine  the  degree  of  r^ulation  necessary  for  each  carrier. 
As  a  starting  point  for  determining  the  extent  to  which  carriers  are  subject  to 
effective  competition,  the  Commiaaion  is  required  to  establish  generic  classes  of 
service '  and  to  determine  the  extent  of  competition  which  now  exists  to  a  carrier's 
provision  of  any  such  service.  A  general  guideline  for  determining  whether  a  carrier 
IS  subject  to  efKctive  competition  for  a  particular  service,  based  on  its  market  share 
for  such  services  in  a  particular  market,  is  also  set  forth  in  the  Bill. 

TCA  bebeves  that  reauiring  the  regulation  of  carriers  on  the  basis  of  the  extent  to 
which  they  are  fully  subject  to  competition,  is  a  better  approach  than  attempting  to 
classify  and  regulate  different  services  as  competitive  or  non-competitive.  In  this 
manner,  a  carrier  which  dominatee  a  particular  service  offering  would  still  be 
subject  to  regulatory  oversight  even  in  providing  nominally  "competitive"  services. 
While  the  approach  adoptecTin  both  these  Bills  may  result  m  one  carrier  competitor 
in  a  market  being  subject  to  more  r^ulation  than  another  carrier  providing  the 
same  services,  possible  inequities  in  such  an  approach  can  be  resolved  through 
flexible  regulatory  oversight.  Additionally  and  Category  n  carrier  may  fully  sepa- 
rate the  provision  of  its  competitive  services  from  services  for  which  it  is  not  subject 
to  effective  competition  and,  in  accordance  with  Section  204<hX3),  apply  to  the 
Commission  for  designation  as  a  Category  1  carrier.  CategorJTation  of  carriers  rather 
than  services  will  allow  the  r^ulator  to  assure  that  "competitive"  services  are 
provided  in  a  truly  competitive  manner. 

TCA  does  have  one  concern  with  proposed  Section  204  of  S.  611.  It  relates  to  the 
apparent  reliance  in  Section  204(e)  on  a  carrier's  market  share  as  the  primary  (if 
not  presumptive)  measure  of  whether  or  not  a  carrier  is  subject  to  effective  competi- 
tion. S.  622,  at  Section  225(dX2XA).  lists  several  factors  to  be  considered,  including 
price  leaderahip,  overall  financial  resources  and  relative  number  of  customere,  in 
determining  classifications  of  carriers.  S.  611,  on  the  other  hand,  creates  a  rebutta- 
ble presumption  that  a  carrier  whose  share  of  the  total  revenues  from  similar 
services  in  a  market  is  less  than  one-third,  is  subject  to  elTective  competiton.  As 
users,  we  are  concerned  that  carriers  with  less  than  33  percent  of  revenues  in  a 
market  particularly  one  populated  by  several  smaller  carriers,  ma^  still  be  able  to 
dominate  and  control  that  market  through  price  leadership,  etc.  This  coutd  lead  to  a 
distortion  of  market  place  forces  and  ultimately  to  a  reduction  in  the  number  of 
available  options  for  service.  Section  204(gXl)  does  provide  the  Commission  some 
regulator'  flexibility  to  add  criteria  but  it  does  not  remove  the  presumption  of 
204(e).  We  would  urge  that  the  Committee  require  the  Commission  to  review  all 
relevant  characteristics  of  a  carrier  in  determining  which,  if  any  factors,  should  be 
given  primary  consideration  in  classifying  carriers, 

Tfte  prescriptive  powers  of  the  Commission  are  necessary  to  protect  the  competitive 
marketplace 

Cat^orization  of  carriers,  as  noted,  critically  determines  the  extent  of  rate  regu- 
lation which  is  to  be  imposed  on  the  provision  of  telecommunications  services  by  the 
carriers.  No  less  importantly,  however,  categorization  as  a  Category  II  carrier 
subjects  that  carrier  to  the  Commission's  authority  to  prescribe  necessary  conditions 
upon  it  to  insure  that  its  provision  of  interchange  services  is  consistent  with  the 
policies  of  the  act.  Included  within  the  Commission's  powers  are  the  authority  to 
protect  the  marketplace  from  cross^ubsidization  of  services  or  other  anti-competi- 
tive practices  through  accounting  rules,  information  reports  and  approvals  of  tariffs. 


iefine  services  based  on  their  "primary 

.._  .   ,     ..  .„.  ..of  Bubstitulability."  As  TCA  has  learned 

from  iU  experience  in  proceedinKs  before  the  CJommission  dealing  with  WATS  and  MTS  serv- 
ices, the  term  "primary  functional  capabilily"  could  be  given  such  a  broad  construction  that  all 
■ervicea,  switched  and  dedicated  line,  could  be  encompassed  under  one  generic  classification. 
Similarly,  the  degree  of  substitutabilily  could  lead  to  services  such  as  "foreign  exchange" 
private  line  being  categoriied,  for  example,  with  WATS,  a  switched  service,  although  the  two 

reference  to  the   phrase   "like  services",  TCA   believes  that   narrower 

wn  for  the  Commission's  use  so  that  Congress  can  be  sure  ^ot  different 

lo  distinct  generic  cIomm. 
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The  Commission  may  also  impose  conditions  relating  to  corporate  ownership  or 
organization,  and  may  require  the  carrier  to  separate  its  telecommunications  serr- 
ices  from  its  nontelecommunicatlons  service  and/or  its  services  which  are  subject  to 
competition  from  thoee  which  are  not  subject  to  competition.  The  Commiaeion  mj»r 
also  prohibit  a  Category  II  carrier  from  continuing  to  provide  any  s  " '' 

to  the  Commii 
organization. 

Beyond  this  general  flexibility  to  control  the  provision  of  services  by  Category  II 
carriers  in  order  to  assure  the  continued  viability  of  the  competitive  policies  of  the 
Act.  Section  205(d)  of  S.  611  specifically  proscribes  Category  11  carriers  from  directly 
providing  most  interexchange  services,  if  they  also  provide  either  any  loca\  ex- 
change or  public  message  telephone  interexchange  services  which  are  not  subject  to 
effective  competition.  The  intent  of  these  particular  provisions  is/clear — by  separst- 
ing  the  provision  of  competitive  interexchange  services  from  the  provision  of  non- 
competitive public  message  and  local  exchange  services,  the  ability  of  Category  11 
corners  to  cross-sutwidize  competitive  offering  at  the  expense  of  ratepayers  for 
monopoly  services  is  substantially  inhibited. 

This  section  of  the  Bill  has  produced  significant  debate  within  the  industry.  Some 
view  the  imposition  of  a  requirement  that  local  exchange  carriers  and,  in  essence, 
AT&T  Long  Lines,  create  a  fully  separated  subsidiary  to  engage  in  the  provision  of 
all  other  interexchange  services,  including  transparent  private  line  services  (^enei^ 
ally  on  a  resale  basis),  may  result  in  higher  administrative  coets  with  less  efficiency, 
solely  to  promote  non-capital-or-facilities  intensive  competition  in  these  other  mar- 
kets. However,  the  consensus  opinion  of  TCA's  members  is  that  nothing  will  be 
more  damaging  to  the  growth  and  continued  viability  of  the  competitive  market- 
place for  which  Congress  and  the  Commission  have  striven  than  the  ability  of 
carriers  providing  services  not  subject  to  effective  competition  to  subsidize  ttieir 
service  offerings  in  the  competitive  marketplace  with  revenues  obtained  from  Uie 
monopoly  ratepayer.  Admittedly  certain  short  term  efficiencies  may  be  lost  by 
requiring  AT&T  and  other  Category  II  carriers  to  restructure  their  offerings  to  meet 
the  proscriptions  of  the  Act.  Full  separation  of  public  message  toll  services  from  all 
other  interexchange  services  may  lead,  in  some  cases,  to  higher  rates,  particularly 
on  routes  on  which  rates  have  been  lowered  to  meet  competition.  However.  TCA  hsa 
seen  no  showing  that  these  possible  burdens  would  be  so  onerous  for  users  to  besr 
on  a  short  term  basis  that  they  should  preclude  use  of  measures  found  necessary  to 
insure  that  competition  in  the  provision  of  telecommunications  services  is  allowed 
in  the  long  term  to  flourish. 

A  requirement  for  full  separation  of  diflerent  offerings  is  not  without  precedent. 
To  the  contrary,  users  of  telecommunications  and  information  services  nave  seen 
the  benefits  which  accrue  to  the  public  from  such  a  policy  as  it  has  been  applied  to 
carriers'  provision  of  data  processing  services.  Without  any  apparent  administrative 
or  service  burdens,  carriers  have  been  able  to  enter,  and  participate  effectively  in, 
the  unregulated  data  processing  industry  by  utilizing  a  maximally  separated,  arms- 
length  subsidiary.  The  Commission  has  also  required  maximum  separation  of  do- 
mestic and  international  operations,  and  of  satellite  and  terrestrial  facility  c^wr- 
ations  in  various  cases,  without  detriment  to  users  of  the  afTect«d  carriers'  services. 
TCA  sees  no  reason  why  a  similar  result  would  not  accrue  to  the  competitive 
communications  markets.  Nothing  in  the  provisions  of  Section  205(d)  can  reasonably 
be  expected  to  result  in  a  decrease  in  services  now  available  to  users — on  the 
contrary,  as  AT&T  offers  network  facilities  on  a  non-discriminatory  basis  to  its  own 
fully  separated  resale  carrier  and  other  unaffiliated  entities,  we  expect  the  rsnge  of 
alternative  service  offerings,  even  on  comparatively  low  density  routes,  to  increase. 

While  the  full  separation  mandated  by  Section  ^5(d).  and  made  discretionary  for 
other  offerings  of  Category  II  carriers  pursuant  to  Section  205(b)  and  22adl(2Kcl  of 
S.  622.  provide  a  distinct  measure  of  protection  from  craes-Bubsidy  and  other  anti- 
competitive conduct  by  such  carriers,  impoeition  of  such  proscriptions  does  not 
relieve  the  Commission  of  further  regulatory  responsibility.  To  the  contrary,  as 
mandated  by  Section  220  of  S.  611  and  225(dX2KB)  of  S,  622.  the  Commiaiion  murt 
continue  the  efforts  to  establish  a  uniform  system  of  accounting  and  other  mecha- 
nisms which  appropriately  reflect  allocations  of  direct  and  indirect  costs  of  different 
services,  in  order  to  avoid  potential  cross-subsidy  and  other  anticompetitive  abuses. 
R^ulatory  experience  unfortunately  indicates  that  adoption  of  satisfactory  solu- 
tions in  this  regard  cannot  be  expected  in  the  short  term.  Nevertheless,  provisitms 
mandating  further  efforts  by  the  Commission  in  these  areas  should  be  included  in 
the  Bill. 

TCA  has  noted  its  agreement  with  the  broad  latitude  provided  to  the  ConuniBsioa 
under  Section  205(b)  in  regulating  the  provision  of  interexchange  service  ofTerinp 
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by  CategiiT  II  carriers.  However,  such  broad  latitude  must  be  tempered  with 
reaaon;  TCA  believes  that  the  imposition  of  any  condition  on  a  Category  11  carrier's 
provision  of  service  should  be  based  on  a  full  and  complete  record,  including  the 
imput  of  all  interested  parties.  Unfortunately,  there  is  nothing  in  Section  205(b) 
which  would  insure  that  this  would  be  the  case.  Under  the  provisions  of  the  1934 
Act.  the  Commission  is  generally  prohibited  from  imposing  restrictions  or  prescrib- 
ing conditions  on  a  carrier's  rates  or  practices  unless,  and  until,  it  has  held  a 
hearing  (See,  e.g.,  S.  201-205,  214).  Allowing  interested  parties  to  participate  in 
commenting  upon  the  need  for  and  terms  of  particular  conditions  need  not  be 
cumbersome  and  time  consuming.  We  would  urge  that  proposed  Section  205(b)  be 
modified  to  allow  interested  parties  to  participate  prior  to  the  Commission  prescrib- 
ing any  conditions  on  the  provision  of  services  by  Category  II  carriers. 

The  Bills  appropriately  limit  the  authority  of  the  Commission  to  regulate  the 
rates,  charges  and  practices  of  Category  I  carriers.  Reliance  can  and  should  be 
placed  on  the  forces  of  marketplace  competition  to  assure  that  Category  I  carriers 
are  just  and  reasonable,  and  not  unreasonably  discriminatory,  in  their  rates  and 
conditions  of  service  imposed  on  their  customers. 

On  the  other  hand,  both  Bills  would  maintain  rate  r^ulation  over  Category  II 
carriers  by  requiring  them  U>  provide  service  on  reasonable  request  therefore,  and 
l^  requiring  tjiat  tariffs  be  Just  and  reasonable  and  not  unjustly  discriminatory. 
Chie  phrase  which  has  been  the  source  of  substantial  litigation  and  administrative 
proceedings  is  carried  over  in  Section  S.  208  of  S.  611  from  Section  202la)ofthe  1934 
Act  (in  fact  from  the  original  Interstate  Commerce  Act) — the  phrase  "like"  telecom- 
munications services,'  'TCA  believes  that  Congress  should  use  this  opportunity  to 
clarify  the  meaning  of  the  term  "like,"  as  used  in  this  context. 

The  importance  of  the  term  "like"  services  has  been  evidenced  by  the  rejection  of 
at  least  three  different  service  ofTerings  of  the  Bell  System  on  the  basis  that  they 
were  "like"  services  to  other  offerings,  but  priced  on  a  significantly  different  basis. 
Because  of  these  findings,  price  structures  for  Telpak,  DDS,  Television  Transmission 
and  WATS  have  each  been  challenged  and  rejected  as  carrier-originated  attempts  to 
segment  and  discriminate  against  particular  customer  markets.  Possible  elimination 
or  drastic  alteration  of  each  of  thes  services  has  resulted  from  such  findings,  all  of 
which  are  pending  final  disposition  of  the  tariffs  in  question. 

TCA  will  not  argue  before  the  Committee  the  merits  of  any  particular  case.  What 
is  clear,  however,  is  that  the  Commission  is  not  yet  sure  of  the  criteria  it  should  be 
using  in  judging  whether  services  are  "like."  Furiher,  the  very  simplistic  test  now 
being  utilized  on  an  ad  hoc  basis  by  the  Commission  (primary  functional  equiva- 
lency) could,  taken  to  its  ultimate  conclusion,  require  the  pricing  of  all  telecommu- 
nications services  as  a  single  service  offering.  Such  a  result  would  certainly  impact 
the  telecommunications  market. 

In  a  proceeding  still  pending  before  the  Commission.  Docket  21402,  numerous 
parties  representing  user  interests  discussed  appropriate  criteria  for  determining 
user  interests  discussed  appropriate  criteria  for  determining  whether  two  services 
were  "like."  These  tests,  when  applied  to  current  service  offerings  would  result,  in 
TCA's  view,  in  appropriate  conclusions  as  to  "likeness"  among  services  presently 
available.  The  Committee  can  now  provide  the  Commission  with  clear  directions  for 
regulating  the  tfiriffs  of  Category  II  carriers,  and  avoid  future  and  continuous 
litigation  among  competitors  and  users  as  to  whether  new  or  presently  available 
service  offerings  of  Category  II  carriers  are  like  each  other  or  others  already 
available,  TCA  would  favor  the  inclusion  in  the  Act  of  some  of  the  factors  which  the 
Congress  feels  the  Commission  should  consider  in  making  its  determination.  This 
could  be  accomplished  by  adding  a  sentence  at  the  end  of  proposed  Section  208(b)  to 
read  as  follows: 

"In  determining  whether  two  services  are  like  for  purposes  of  this  section,  the 
Commission  shall  consider  whether  substantial  differences  exist  between  the  serv- 
ices as  to  the  cost  to  the  carrier  of  providing  the  services;  the  operational  or 
technical  manner  of  providing  the  services;  the  responsibilities  and  obligations  of 
service  undertaken  by  the  carrier,  including  differences  in  convenience  to  the  cus- 
tomer and  condition  of  the  services;  and  the  functional  capabilities  of  the  service." 

We  believe  the  addition  to  the  statute  of  such  language  will  provide  sugnificant 
guidance  to  the  Commission  in  future  tariff  proceedings;  it  will  also  allow  Category 
n  carriers  substantially  more  fiexibility  in  tailoring  different  services  to  meet  the 
needs  of  various  customer  markets  without  unjust  discrimination  among  c 
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Tfte  bills  should  m>t  expand  rtgulatary  authority  solely  to  pitempt  future  regulation 

Of  m^or  concern  to  TCA  in  the  proviaiona  of  S.  611  is  the  apparent  expansion  of 
jurisdiction  and  r^ulation  into  nelds  which  have  previously  flourished  in  an  unreg- 
ulated environment.  In  this  regard,  we  refer  to  data  proceestne  vendors,  vendon  of 
hybrid  date  processing  services,  network  managers  and  for-profit  managers  of  shar- 
ing combinations,  who  could  ail  be  subject  to  regulations  if  the  provisions  of  S.  611 
were  adopted  as  written. 

Unlike  the  present  Act  which  limits  the  Commission's  jurisdiction  to  communica- 
tions, S.  611  would  extend  the  jurisdiction  of  the  FCC  to  include  "all  commerce 
in  .  .  .  electronics  equipment  and  services,  information  software,  and  information 
services."  S.  622  does  not  contain  any  similar  provision.  While  the  FCC's  jurisdiction 
is  extended  in  proposed  Section  102(a),  the  Bill  thereafter  stotcs,  at  Section  203(aJ, 
that  the  sale,  lease  or  provision  of  such  equipment  or  services  shall  not  be  deemed  a 
"telecommunications  service"  and  that  sucn  activities  shall  be  subject  to  Federal 
and  Stote  regulation  only  as  provided  in  that  section.  Requirements  are  impoeed 
only  on  the  technical  parameters  for  interface  to  the  network,  on  the  separation  of 
the  provision  of  non-telecommunicationa  and  telecommunications  services,  and  on 
the  provision  of  hybrid  services. 

As  explained  during  the  recent  hearings  on  S.  611,  it  is  the  intent  of  this  Bill  to 
preempt  any  future  regulation  of  these  markets.  Our  concern,  however,  is  whether 
the  provisions  of  the  Act,  rather  than  meeting  this  objective,  may  be  laying  the  seed 
for  future  regulation  of  these  healthy  and  vigorous  unregulated  markets.  TCA  is 
concerned  that  future  Commissions,  having  been  provided  with  jurisdiction  over 
commerce  in  a  market  for  purposes  of  protecting  that  market  from  regulation,  may 
still  construe  such  jurisdiction  as  an  invitation  to  somehow  r^^late  the  data 
processing  industry.  To  the  extent  Congress  desires  to  assure  that  comment  in 
information  software,  services  and  equipment  will  not  be  regulated  in  the  future, 
TCA  believes  that  a  more  appropriate  method  of  obtaining  this  goal  would  be  for 
Congress  to  include  a  direct  statement  to  that  effect  in  tne  legislation.  Negative 
preemption  is  simply  too  risky. 

Also  of  serious  concern  to  TCA's  members  is  the  apparent  extension  of  reflation 
over  providers  of  hybrid  data  processing  services.  Many  remote  access  and  distribut- 
ed date  processing  services  ofTer  an  incidental  capability  to  move  information  to  a 
computer  for  processing  as  well  as  the  capability  to  forward  processed  information 
back  to  the  originating  terminal  or  to  a  terminal  other  than  the  originator  of  the 
data.  Date  processing  services  like  these  in  which  the  communications  element  is 
only  an  incidental  function,  are  currently  provided  on  an  unregulated  basis.  These 
innovative  services  have  enjoyed  substential  growth  both  in  quantity  and  variety, 
and  have  become  an  important  element  in  the  generation  and  management  <rf 
information  for  business  and  industry. 

Proposed  Section  203(g)  of  S.  611  could,  however,  require  the  Commission  to 
regulate  the  telecommunications  portion  of  such  hybrid  date  processing  services,  if 
it  was  determined  that  these  venaors  "provide  a  telecommunications  service  either 
as  a  separable  or  integral  part  of  an  information  or  other  non-teleconununicationa 
service  .  To  the  extent  that  the  telecommunications  portion  of  the  service  is  accom- 
plished by  the  lease  and  resale  of  an  unafTiliatad  carrier's  facilities,  which  would 
generally  be  the  case  for  these  previously  unregulated  service  vendors,  these  entities 
would  be  regulated  as  Category  I  carriers.'  If  the  service  provider  utilized  its  own  or 
an  afniiatetl  carrier's  transmission  facilities,  it  could  be  regulated  as  a  Category  D 
carrier,  at  the  Commission's  discretion.  Imposing  the  burdens  of  regulation  on  amall 
and  medium-size  date  processing  service  vendors  is  likely  to  result  in  discouraging 
many  of  such  previously  unregulated  entrepreneurs  from  continuing  to  do  buaineaa. 

TCA  is  s^pathetic  to  the  Committee's  concern  that  carriers  should  not  be  able  to 
expand  their  service  offerings  to  include  significant  data  processing  features  without 
the  oversight  of  the  Commission  to  assure  tjiat  anti-competitive  activity  in  the 
information  services  fleld  does  not  exist.  However.  S.  611  already  generally  requires 
Cat^ory  II  and  monopoly  exchange  carriers  to  offer  information  services  only 
through  a   fully   separated   subsidiary;   and  the  Commission   retains  authority  to 


require  any  pertinent  information  from  all  carriers  necessary  for  it  to  carry  o 
policies  of  the  Act,  These  powers  are  available  to  curb  anv  possible  abuses  in  tne 
provision  of  incidental  telecommunications  capability  by  fully  separated  subsidiaries 


remote  access  end  dislribuCed  data  processing  servic 
nodes  for  concentrating  or  switching  data  amon^  1 
quired  to  file  a  new  notice  with  the  ComniiBBHW 
processing  network. 
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by  controlling  the  provider  of  the  underlying  tranamission  facilities.  And  to  the 
extent  that  the  service  provided  by  any  entity  is  a  telecommunications  service,  with 
only  incidental  data  processing,  it  would  still  be  provided  on  a  regulated  basis, 
either  by  a  Category  I  or  Categoiy  II  carrier,  TCA's  membere  simply  do  not  believe 
that  there  is  either  basis  or  need  for  extending  a  regulatory  net  over  providers  of 
hybrid  data  processing  services,  in  order  to  have  oversight  over  carriers  who  provide 
such  services  utilizing  the  transmission  facilities  of  an  afTiliated  carrier.  The  result 
of  such  a  broad  r^ulatory  sweep  may  be  a  severe  contraction  of  this  highly  diverse 
end  signiricant  marketplace. 

Other  services  which  are  not  now  subject  to  r^ulation  could  also  be  subjected  to 
the  Commission's  authority  under  the  provisions  of  S,  611,  to  the  possible  detriment 
of  alt  users.  For  example,  the  term  "telecommunications  service"  includes  the 
offering  for  hire  of  "*  '  "  any  capability  integral  to  the  control  or  operation  of  a 
telecommunications  system  or  the  management  of  a  telecommunications  service." 
Bead  broadly,  these  provisions  of  the  Act  which  regulate  telecommunications  carri- 
ers might  also  be  extended  to  regulate  persons  providing  network  management 
services,  such  as  non-proOt  sharing  managers  or  for-profit  network  managers.  The 
Commission  has  generally  found  that  these  services  are  not  common  carriage  within 
the  meaning  of  the  Act,  and  these  services,  which  assist  many  users  in  obtaining 
efficient,  reliable  and  economical  telecommunications  services,  and  which  are  par- 
ticularly helpful  to  smaller  users,  are  presently  provided  on  an  unregulated  basis. 
To  extend  r^ulation  to  such  service  providers  could  put  a  substantial  burden  upon 
them;  there  does  not  appear  to  be  any  basis  for  extending  regulation  into  this 
viable,  competitive  and  unregulated  market. 
Reliance   on   competilive   marketplace  fonxs  should   not   relieve   carriers   of  their 


While  marketplace  forces  can  generally  be  relied  upon  to  protect  users  from 
carrier  abuses,  certain  obligations  of  common  carriage  cannot  be  excused  because  of 
the  presence  of  competition.  In  particular,  users  are  concerned  by  the  deletion  in 
Section  214  of  S.  611,  of  a  requirement  for  reasonable  notice  from,  or  prior  approval 
for,  a  carrier  desiring  to  discontinue  service  to  a  customer.  In  contrast,  S.  622,  at 
Section  225(dX2XJ),  prohibits  discontinuance,  impairment  or  reduction  of  services 
without  prior  approval  of  the  Commission. 

Unlike  many  other  industries,  the  telecommunications  field,  even  for  a  resale 
carrier,  is  facilities  intensive.  It  takes  capital  resources  and  time  for  the  construc- 
tion of  transmission  facilities  for  an  underlying  carrier;  unless  facilities  are  availS' 
ble,  no  reseller  may  provide  services.  In  a  facilities  intensive  market,  even  where 
effective  competition  exists,  the  ability  to  move  to  a  competitive  alternative  upon 
discontinuance  of  service  may  not  be  sufTicient  (a)  if  that  competitor  does  not 
immediately  have  facilities  available  or  (b)  until  that  competitor  can  provide  the 
necessary  interconnection  to  the  customers'  local  facilities.  In  an  age  where  business 
and  industry  have  become  highly  dependent  upon  their  telecommunications  serv- 
ices, discontinuance  without  notice  of  its  telecommunications  services  even  by  a 
competitive  carrier,  couid  be  devastating  to  a  customer. 

An  analogous  situation  recently  occurred  in  the  airlines  industrv.  a  highly  com- 
petitive, but  facilities  intensive  market.  The  strike  against  United  Airlines  removed 
one  major  competitor  from  many  high  density  routes.  Yet  notwithstanding  the 
availability  of  one  or  more  competitors  on  each  of  these  routes,  it  was  almost 
impossible  to  quickly  get  a  flight  to  a  cross-country  destination.  The  competitors 
simply  were  limited  in  their  available  facilities  to  immediately  meet  the  demand. 
The  inconvenience  land  in  some  cases  business  losses)  occasioned  by  the  loss  of  one 
competitor  for  air  transportation  would  likely  translate  into  severe  losses  to  custom- 
ers in  the  event  a  earner  determined  to  unilaterally  discontinue  service  along  one 

S.  611  allows,  but  does  not  direct,  the  Commission  to  require  a  Category  II  carrier 
to  obtain  a  certificate  of  public  convenience  prior  to  the  discontinuation,  reduction 
or  impairment  of  a  telecommunications  service.  TCA  believes  that  this  requirement 
must  be  mandated  in  the  Act.  The  Commission  must  be  responsible  for  assuring 
that  services  provided  by  a  Category  II  carrier  for  which  no  effective  alternative 
exists  will  continue  to  be  available  unless  such  services  are  no  longer  required  in 
thepublic  interest. 

TCA  believes  that  a  competitive  carrier  who  undertakes  to  provide  a  communica- 
tions service  should  also  bear  the  responsibility  of  reasonable  notice  to  a  customer 
prior  to  discontinuing  that  service.  Little  burden  would  be  placed  on  the  competitive 
marketplace  by  the  imposition  of  such  requirements.  On  the  othe  hand,  allowing 
open  exit  from  the  field  without  notice  could  severely  burden  consumers  of  telecom- 
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"No  Cat^ory  I  carrier  shall  discontinue,  reduce  or  impair  the  provision  of  any 
telecommunications  service  unteas  it  shall  first  have  given  any  interested  subecriber 
tc  such  service  and  the  Commission  not  less  than  90  days'  notice  of  such  discontinu- 
ance, reduction  or  impairment," 

TCA'b  members  are  also  particularly  concerned  that  interconnection  ri^ts  for 
customer  provided  terminal  equipment  and  for  private  telecommunications  systems 


should  not  be  abrogated  by  these  Bills.  A  customer's  right  to  interconnect  terminal 
equipment  to  the  network  was  clearly  established  in  1969  in  the  Carterfone  case. 
Nothing  is  expressed  in  S.  611  which  guarantees  the  continuation  of  this  customer 
right.  In  fact,  the  provisions  of  Section  2D5(b),  allowing  the  Commission  to  conditicm 
a  Category  II  carrier's  service  as  to  "interconnection  of  consumer  equipment"  might 
be  construed  as  a  contrary  intent.  Legislation  which  is  finally  adopted  should 
contain  language  such  as  that  contained  in  Section  225(bX8)  of  Section  S.  622,  in 
order  to  insure  that  this  fundamental  right  of  subscribers  is  not  unintentionally 
abrogated  by  the  new  l^islation. 

The  ability  of  private  networks  to  interconnect  without  restriction  to  intem- 
change  and  local  exchange  services  is  also  fundamental  to  a  user's  ability  to  utilise 
the  telecommunications  network  in  ways  which  are  privately  beneficial  without 
burdening  the  public.  The  availability  of  the  right  to  interconnect  has  recently  been 
affirmed  oy  the  Commission  in  a  case  involving  interconnection  of  a  private  inter- 
state microwave  system  to  intrastate  private  line  and  local  exchange  services. 
Unfortunately,  it  is  not  clear  that  these  interconnection  rights  are  guaranteed  to 
users  under  either  of  these  Bills. 

Proposed  Section  201  of  S,  611  reijuires  carriers  to  interconnect  its  exchaiue, 
interexchange,  or  international  facilities  or  services  which  are  not  subject  to  efKC- 
tive  competition  with  any  other  carrier  upon  reasonable  request  therefore.  Sections 
225(b)(4)  and  (bX5)  and  225(dX2XHl  provide  similar  protection  for  carriers.  Neither 
Bill  however,  expressly  requires  interconnection  of  such  facilities  or  services  with  a 
customer's  private  facilities.  It  is  arguable  that  proposed  Section  208(b)  of  S.  611 
provides  this  right  of  interconnection  to  customers  by  requiring  eveiy  Category  II 
carrier  to  make  available  aiw  interexchange  telecommunications  service  it  provides 
which  is  not  subject  to  effective  competition,  upon  reasonable  request.  Similar 
provisions  of  existing  Section  201(a)  would  continue  to  govern  under  S,  622.  "TCA  is 
not  confident  that  this  Committee  can  be  sure  that  such  provisions  will  continue  to 
be  so  interpreted. 

Section  207  is  entitled  "Interconnection"— failure  to  expressly  include  customers 
in  this  provision  might  be  construed  as  an  indication  that  the  right  to  physically 
connect  facilities  was  not  included  in  the  provisions  of  Section  208.  More  important- 
ly. Section  207  requires  physical  interconnection  between  carriers  of  exchange, 
interexchange  and  international  services  and  facilities  while  Section  208  only  re- 
quires a  Category  II  carrier  to  provide  interexchange  services  upon  request.  Since 
customers  may  require  local  access  (or  international]  facilities  to  complete  thmr 
private  interexchange  network,  this  omission  would  be  critical.  To  remedy  this 
problem,  TCA  believes  the  phrase  "carrier"  should  be  changed  in  the  first  sentence 
of  Section  207(a)  to  "person    so  that  it  reads: 

"Sec.  207(a)  Every  telecommunications  carrier  which  provides  an  exchange,  inter- 
exchange, or  international  telecommunications  service  or  facility  for  which  It  is  not 
subject  to  effective  competition  shall  establish  physical  connections  with  any  other 
person  upon  request  therefor." 
Certain  definitions  require  clarification  in  order  to  avoid  future  ambiguity 

There  are  a  few  definitions  contained  in  S.  611  and  S.  622  which  appear  overly 
broad  or  subject  to  misinterpretation.  Minor  modification  of  the  definitions  which 
are  included  in  final  l^islation  at  this  stage  of  the  legislative  proceaa,  could,  we 
believe,  prevent  the  occurrence  of  significant  re^latory  problems  for  the  future. 
For  example,  the  definition  of  the  term  "information  service"  in  S.  611  includes  the 
offering  of  a  capability  for  generating,  storing  or  making  available  information. 
While  It  would  appear  that  3.  611  is  intended  only  to  encompass  provision  of  such 
services  by  electronic  means,  the  language  appears  sufficiently  broad  to  include 
research  firms,  libraries  or  even  warehouses  which  store  paper  files.  The  inclusion 
of  the  term  "electronically"  in  the  definition  so  that  it  reads  "...  offering  for  hire 
of  a  capability  for  electronically  generating,  acquiring",  ,  ,  would  appear  to  cure 
this  problem. 

Also  in  S.  611,  the  definition  of  "information  service"  read  in  combination  with 
the  definition  of  "telecommunications  service"  presents  another  area  of  ambiguity — 
the  meaning  of  the  phrase  "capability  which  is  integral  to  the  control  or  operatMii 
of  a  telecommunications  service,"  Based  on  the  lengthy  debate  among  the  partici- 
pating parties  in  recent  proceedings  before  the  Ommission  involving  ATAT's  pro- 
posed Advanced  Communications  Service  (ACS)  one  must  conclude  that  whether 
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particular  capabilities  would  be  integral  to  the  control  and  operation  of  the  network 
or  merelv  an  ancitlai?  data  procesBinf;  feature  is  open  to  Bubetantial  question. 

Since  the  intent  of  these  Bills  is  to  eliminate  to  the  extent  possible  controversies 
as  to  whether  a  service  is  telecommunications  or  otherwise,  it  would  seem  prudent 
for  the  Committee  to  define  with  greater  precision  those  processing  functions  which 
will  be  considered  int^ral  to  the  control  or  operation  of  a  telecommunications 
BVBtem,  and  those  which  will  not.  At  the  very  least,  TCA  believes  that  Congress 
snould  direct  the  Commission  to  expeditiously,  by  rule,  determine  an  appropriate 
definition  for  this  critical  term.  ' 

Another  term  which  requires  clarification  in  S.  611  is  the  term  "telecommunica- 
tions". It  is  now  defined  as  the  transfer  of  information  from  one  location  to  another 
"by  means  of  electromagnetic  transmission".  Future  technological  advances,  for 
example  fiber  optics,  may  not  be  considered  to  be  an  "electromagnetic  tranamisBion" 
medium;  use  of^such  technologies  coufd  be  considered  to  fall  outside  of  this  defmi- 
tion.  While  the  drafting  of  appropriate  language  may  require  an  engineering  anaty- 
'9,  consideration  of  this  problem  should  be  given  in  future  versions  of  the  Bill.  One 


possible  solution  would  be  to  substitute  the  terms  "bv  means  of  wire,  radio,  optics  o 
other  electromagnetic  transmission",  in  order  to  include  more  of  the  various  known 
and  developing  transmission  media  within  the  scope  of  the  term. 

The  question  of  what  constitutes  full  separation  is  also  definitional  in  nature 
within  tne  terms  of  S.  611.  As  presently  drafted,  the  terms  "fully  separated  entity" 
or  "fullf  separated  carrier"  mandate  an  entity  which  does  not  have  common  direc- 
tors, officers,  employees,  or  financial  structure  with  its  alTiliate.  or  commonly  owned 
facilities,  and  which  deals  with  its  affiliate  at  arms  ien^h.  There  are  two  areas  in 
this  definition  which  require  clarification.  First,  TCA  is  concerned  that  the  term 
"financial  structure"  is  overly  broad,  and  could  give  rise  to  continual  litigation  as  to 
the  extent  of  separation  required.  For  examfile,  can  a  parent  carrier  purchase  debt 
securities  from  or  guarantee  the  loans  of  its  fully  separated  subsidiary?  May  it 
make  unsecured  loans  to  the  fully  separated  subsidiarv  without  having  a  common 
financial  structure?  In  order  to  assure  that  Congress  intent  is  fully  served,  the 
extent  to  which  such  debtor /creditor /guarantor  relationships  would  fall  within  the 
Bills'  prohibition  should  be  clarified. 

Second,  TCA  is  concerned  by  the  limits  of  the  term  "commonly  owned  facilities." 
We  assume  that  the  restriction  on  commonly  owned  facilities  would  not  prohibit  a 
fiilly  separated  carrier  from  obtaining  communications  services  and  facilities  from 
it«  affiliate  on  an  arms-length,  non-discriminatory  tariffed  basis.  This  should  be 
made  clear  in  the  legislative  history  of  the  Bill. 

One  term  in  S.  622  also  appears  too  narrow  in  scope  to  accomplish  its  intended 
purpose — "telephone  toll  service,"  Many  provisions  of  the  Bill  prescribe  a  carrier's 
competitive  practices  as  to  "telephone  toll  service."  But  this  term  encompasses  only 
"two-way  voice  communications  '  on  an  interexchange  basis  and  does  not  include 
non-voice  analog  or  non-voice  digital  interexchange  services  and  facilities.  Since  the 
practices  of  carriers  as  to  these  services  are  no  less  important  to  users  than  voice 
services,  the  definition  of  t«lephone  toll  service  should  be  expanded  to  include  all 
interexchange  services. 

Finally,  "TCA  notes  the  use  of  the  term  "market"  in  both  Bills,  but  an  absence  of 
definition  of  this  key  term  in  either  Bill.  Would  markets  be  determined  on  a  service- 
by-service  basis?  Regionally?  On  a  route  basis?  Such  a  pivotal  term  should  be 
defined  in  the  final  legislation.  At  the  least  the  Commission  should  be  directed  to 
expeditiously  adopt  rules  for  determining  "markets"  for  purposes  of  applying  differ- 
ent regulations. 

Tariff  provisioTis  should  provide  opportunity  for  meaningful  participation  of  uaen 
and  expeditious  resolution  of  issues  of  lawfulness 

Tariff  regulation  of  Category  11  provides  an  important  tool  for  the  Commission  to 
assure  that  the  services  of  sucti  carriers  are  available  on  a  just,  reasonable,  and  non- 
discriminatory basis  to  all  persons.  Past  experience  makes  it  difficult  to  areue  that 
the  present  tariff  provisions  have  provided  the  moat  workable  mechanism  for  inter- 
ested parties  to  participate  in  an  expeditious  resolution  of  controversies  regarding 
the  lawfulness  of  major  tariff  filings.  The  complexities  of  current  tariffs  have  simply 
outdated  the  tarilT  provisions  of  the  1934  Act.  Nevertheless,  the  ability  of  users  and 
Other  interested  parties  to  meaningfully  participate  in  the  review  process  for  non- 
competitive service  tariffs  should  not.  in  TCA's  view,  be  abrogated  in  revising  the 
Act. 

The  tariff  provisions  of  S.  611  are  limited  to  Category  II  carriers.  S.  611  appropri- 
atelyprovides  different  r^ulatory  standards  between  tariffs  for  services  not  subject 
to  effective  competition  and  those  for  which  such  carrier  would  be  subject  to 
effective  competition.  As  to  the  former,  the  Commission  and  interested  parties 
would  be  provided  with  up  to  ninety  days  within  which  to  initially  judge  the 
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lawfulness  of  a  tariff.  While  the  Commission  may  extend  that  period  for  an  addi- 
tional ninety  days,  it  may  do  so  only  to  the  extent  that  additional  information  or 
justification  is  required.*  At  the  end  of  these  periods,  the  Commission  must  either 
reject  or  conditionally  accept  the  tariff,  or  prescribe  a  different  tariff.  No  provision 
is  made  for  a  further  suspension  of  potentially  unlawful  rat«s,  nor  is  the  Conunis- 
sion  authorized  to  require  the  mainlenance  of  an  escrow  account  by  the  carrier  to 
assure  that  any  unlawful  rates  which  have  been  collected  during  the  pendancy  of  a 
hearing  are  refunded  to  customers. 

A  threshold  question  arises  as  to  the  standards  on  which  the  Commission  must 
base  a  determination  as  to  whether  to  reject  or  conditionally  accept  a  tariff  of  a 
Category  II  carrier.  Under  the  current  statute,  the  Commission's  power  to  reject  a 
tariff  has  generally  been  limited  by  the  Court  to  those  cases  where  a  tarifT  is  prima 
facie  unlawful  or  where  it  clearly  conflicts  with  a  Commission  r^ulation.  poliq'  or 
order.  However,  to  the  extent  that  a  tariff  is  of  questionable  lawfulness,  the  Com- 
mission  does  have  the  power  to  suspend  the  tariff  for  up  to  five  months,  providing  it 
with  time  to  further  investigate  its  lawfulness,  and  delaying  the  time  during  which 
customers  would  have  to  pay  the  rate  increases.  In  the  absence  of  a  suspension 
period,  will  the  Commission  be  able  to  reject  a  tariff  merely  because  it  was  unable 
to  determine  with  reasonable  certainty  that  it  was  lawful,  or  would  the  same 
limitations  on  the  rejection  power  which  now  apply,  also  apply  under  the  provisions 
of  S.  611?  The  extent  to  which  this  important  power  may  be  exercised  should  be 
clarified,' 

TCA  would  feel  more  comfortable  with  revisions  to  the  present  procedure  which 
provided  a  reasonable  suspension  period  for  potentially  unlawful  tariffs,  with  direc- 
tions to,  and  mechanisms  for,  the  Commission  to  complete  its  review  process  within 
the  suspension  period  provided.  Experience  with  intrastate  rate  proceedings,  some 
of  which  rival  those  for  interstate  tariffs  in  terms  of  size  and  complexity,  leads  TCA 
to  believe  that  providing  the  Commission  with  a  reasonable  goal  within  which  to 
decide  the  issues,  perhaps  eleven  months  to  one  year,  and  a  direction  to  give  sudi 
matters  priority,  will  provide  an  appropriate  incentive  to  the  regular  to  complete 
these  tasks  promptly.  In  most  cases,  ratepayers  will  not  be  required  to  bear  any 
burden  for  potentially  unlawful  rates,  and  carriers  who  conditionally  plan  for  su^ 
suspension  periods  in  their  income  forecasting  will  not  be  burdened  by  undue  loses 
during  the  suspension  period.  In  addition,  except  in  the  most  complex  of  rat«  cases, 
since  the  lawfulness  of  the  tariff  will  be  decided  during  the  suspension  period,  then 
will  be  no  need  for  the  imposition  of  escrow  accounts,  and  the  time  during  which 
potentially  unlawful  rates  are  collected  would  be  significantly  shortened. 

Tariffs  of  Category  II  carriers  for  services  which  are.  or  will  be.  subject  to 
competition,  are  treated  in  a  different  manner  under  S.  611.  This  is  an  appropriate 
approach,  since  the  forces  of  the  marketplace  can  be  expected  to  provide  some 
mechanism  of  control  on  such  services  keeping  such  tariffs  within  just  and  reaacm- 
able  limits.  By  providing  interested  parties  with  an  opportunity  to  object  to  tarifb 
which  propose  anticompetitive  pricing  or  practices,  the  Bill  does  provide  some 
assurance  that  such  activities  can  be  avoided.  Reasonable  time  limits  are  placed 
upon  the  parties  and  the  Commission  to  review  such  activity  (likely  not  more  than 
ninety  da3'S)  in  light  of  other  competitive  tariff  filings.  Thus,  it  appears  that  Catego- 
ry II  carriers  will  have  the  flexibility  to  react  responsively  in  the  marketplace. 
while  it  is  not  likely  that  a  tariff  which.  In  fact,  is  anti-competitive  will  remain  in 
effect  for  a  period  sufficiently  long  to  do  substantial  harm  to  the  marketplace.  TCA 
believes  this  is  a  responsible  approach  to  regulation  and  should  be  adopted. 

S.  622  also  provides  special  regulatory  treatment  for  tariffs  for  competitive  serv- 
ices. During  the  six  year  transition  period,  rates  for  other  than  the  mooopoly 
service  would  be  limited  as  to  the  amounts  that  they  could  be  raised  or  lown«d  in 
sny  one  year.  To  the  extent  that  rates  stayed  within  the  statutory  parameten,  they 
would  automatically  take  effect  after  ninety  days'  notice  unless  the  Commission,  on 
sworn  complaint  or  on  its  own  initiatives,  initiated  hearings  under  Sections  20(2  or 


■  EhiririR  the  notice  penod,  the  CommisBion  may  assist  and  facilitate  negotiationa  snioaf 
int«re«tea  parties  desif^ned  to  reach  a  recommendation  to  the  Commiwion  u  to  a  mutually 
agreeable  tarifT.  This  provision  provides  an  excellent  mechanism  for  affected  parties  desiring  to 
participate  to  negotiate  a  fair  and  equitatile  tariff  without  the  need  for  lengthy  inveMigatioa 
and  rate  hearing.  The  recently  concluded  ENFIA  Uriff  example  leads  TCA  to  endorse  thk 
provision  ofS.  611, 

■The  Commisaion's  ability  to  prescribe  a  taritT  is  preaently  limited  until  after  "a  full  opportu- 
nity for  hearing",  la  it  the  mtent  of  S,  611  that  the  Commiwion  could  prescribe  an  interim  rata 
wiuiout  any  hearing,  based  solely  on  the  tarilT  filing  and  any  pleadings  asaiiut  it?  Sudi 
unbridled  discretion  could  lead  to  rates  of  no  less  (questionable  lawfulness  than  tnoae  filed  by  til* 
carrier,  TCA  would  also  urge  reconsideration  of  this  proivsion  ofS.  611, 
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204  of  the  1934  Act.  TarifTa  falling  outside  the  guidelines  could  be  rejected  as  being 
predatory  or  otherwise  unjustly  discriminatory. 

TCA  appreciates  the  approach  taken  by  S.  G32  to  the  extent  that  competitive 
services  are  being  provid^  by  the  monopoly  carrier.  Certainly,  by  imposing  reason- 
able guidelines  on  the  movement  of  rates,  predatory  pricing  or  anticompetitive 
cross-subsidiiation  can  be  controlled.  On  the  other  hand,  by  limiting  the  ability  of 
competitive  carriers  to  vary  their  tariffs,  and  even  of  the  monopoly  carrier  to 
reasonably  respond  to  its  competitors  (without  croHB«ubeidization  of  its  competitive 
offerings),  a  severe  handicap  is  placed  on  the  ability  of  marketplace  forces  to 
rt^IaU.  Further  such  provisions  place  an  unnecessary  restriction  on  the  ability  of 
carriers  to  structure  new  and  innovative  service  ofTerings.  Finally,  requiring  ninety 
days'  notice  for  competitive  tariff  changes  puts  undue  limitations  on  competitive 
carriers  in  responding  to  marketplace  changes.  For  these  reasons,  TCA  would  prefer 
the  approach  of  S.  611  as  to  competitive  service  tariff  Tilings. 

Responsibility  for  managing  the  local  access  charge  is  properly  shifted  to  the  Federal 
Government 

Both  Bills  provide  for  the  establishment  of  a  schedule  of  local  exchange  access 
charges  which  would  replace  the  current  separations  and  settlement  procedures 
conducted  by  the  carriers.  While  both  Bills  would  create  a  Joint  Board  to  determine 
the  amount  of  the  charges,  only  S.  611  would  also  place  implementation  and 
management  of  the  payments  program  in  the  Joint  Board,  while  S.  622  would 
repose  such  responsibilities  in  the  carriers.  Significantly,  while  both  Bills  recognize 
that  a  portion  of  such  charges  would  be  used  to  subsidize  local  exhange  service, 
directly  established  controls  or  general  inflationary  trends  would  likely  eliminate 
within  a  short  transition  period  any  amounts  in  excess  of  the  direct  costs  to  the 
local  exchange  carrier. 

TCA  fully  supports  the  reallocation  of  responsibility  for  determining  and  manag- 
ing the  division  of  interexchange  revenues  between  the  interexchange  and  exchange 
carriers,  the  so-called  settlement  procedure.  We  agree  with  the  provisions  of  S.  611 
that  responsibility  for  managing  this  program  should  rest  with  the  Joint  Board, 
thus  assuring  fairness  among  all  carriers.  Whether  some  reasonable  subsidy  from 
interexchange  revenues  may  be  necessary  to  support  affordable  rates  for  local 
exchange  services  is  a  judgment  which  should  properly  be  made  by  Congress.  Any 
subsidy  which  is  adopted  is  a  burden  which  should  be  shared  equally  among  alt 
interexchange  service  subscribers,  avoiding  the  politically  popular  but  necessarily 
economically  damaging  tendency  to  "dump"  a  higher  portion  of  such  universal 
access  charges  on  business  (as  opposed  to  consumer)  service  subscribers. 
The  division  of  jurisdiction  between  Slate  and  Federal  authorities  properly  reflects 
the  effects  of  telecommunications  regulations  on  interstate  commerce 

Both  Bills  take  a  new  approach  to  the  division  of  responsibilities  between  State 
and  Federal  authorities  in  regulating  telecommunications  and  telecommunications- 
related  services.  Abandoning  the  present  distinction  based  on  state  boundaries. 
these  Bills  divide  jurisdiction  based  on  whether  a  service  is  interexchange  or  wholly 
intraexchange.  The  former  is  subject  to  regulation  by  the  Federal  Commission. 
while  matters  which  are  solely  related  to  intraexchangp  service  are  to  be  regulated 
by  the  state  commissions.  TCA  believes  this  is  a  sensmle  approach  for  providing  a 
workable  regulatory  scheme. 

Technology  has  clearly  outpaced  r^ulation  in  telecommunications,  and  state 
boundaries  now  have  little  bearing  on  whether  a  telecommunications  service  a^ects 
interstate  commerce.  In  the  complex  routings  of  major  private  or  common  carrier 
interstate  networks  it  is  not  at  all  uncommon  for  an  intrastate  call  placed  during 
peak  periods  to  be  routed  out  of  a  state  and  back  into  it  as  the  fastest  available 
route  for  completion.  More  importantly,  the  complexity  of  interstate  and  intrastate 
tariffs  and  the  enormous  variances  in  rates  and  conditions  between  tariffs  for 
similar  interstate  or  intrastate  services  have  often  forced  communications  managers 
to  utilize  comparatively  inefilcient  facilities  designs  in  order  to  take  advantage  of 
different  jurisdictional  regulations  from  stale  to  state  or  between  states  and  federal 
tariffs.  Further,  significant  litigation  has  arisen  because  of  the  necessary  extension 
of  the  Commissions  jurisdiction  o"^"  ""»*^'"'*i'"  Jnt-^ota**  fn^iiii-i^f,  ^^  cA^riy^^a  in 
order  to  assure  that  federal  policii 

While  an  interstate/ intrastate  dichotomy  may  have  served  the  needs  of  r^ulating 
a  defacto  monopoly,  it  has  little  relevance  to  today's  technology  and  competitive 
marketplace  conditions.  TCA  believes  that  users  will  be  served  by  the  proposed 
divisions  of  authority. 

TCA  would,  however,  like  to  note  two  areas  where  the  provisions  of  S.  611  require 
minor  modification  in  order  to  assure  that  the  new  division  of  regulatory  responsi- 
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bility  is  workable.  First,  S.  611  may  limit  a  State's  ability  to  define  local  exchange 
areas,  by  restricting  these  areas  to  a  "standard  metropolitan  atatistical  area."  As 
urban  areas  grow,  it  is  not  unlikely  that  local  exchange  service  areas  could  tran- 
scend statistical  areas  in  many  instances,  or  that  various  exchange  areas  could  be 
created  within  one  statistical  area,  some  of  which  extended  beyond  the  statistical 
area  in  one  or  more  directions.  Certainly,  states  must  be  limited  from  extending 
exchange  areas  to  such  an  extent  that  the  Congressional  policy  reserving  "long 
lines"  service  to  federal  authority  would  be  abrogated.  But  TCA  believes  the  neces- 
sary oversight  is  provided  in  proposed  Section  226(b)  without  restricting  local  ex- 
change areas  to  standard  metropolitan  statistical  areas. 

Second,  TCA  ijuestions  placement  of  authority  in  the  statea  to  determine  those 
instances  in  which  carriers  providing  only  pubhc  message  service  within  the  state 
may  sell,  lease  or  otherwise  market  non-telecommunications  facilities  and  services 
(including  terminal  equipment  and  information  services)  without  creating  a  fully 
separated  subsidiary  for  such  activities.  Certainly,  TCA  recognizes  that  in  soroe 
markets  the  local  carrier  will  be  a  principal  source  of  supply  for  terminal  equip- 
ment. Creation  of  a  separate  subsidiary  might,  in  some  instances,  create  an  undue 
burden  on  very  small  carriers.  Nevertheless,  to  the  extent  that  federal  policies  are 
involved,  TCA  believes  the  federal  regulatory  authority,  and  not  the  state  commis- 
sions, should  determine  the  extent  to  which  waivers  of  such  policies  would  reason- 
ably serve  the  public  interest.  Otherwise,  the  standards  for  making  such  determina- 
tions will  vary  from  state  to  state  and  the  markets  for  such  non-telecommunicationa 
services  and  equipment  could  be  inhibited  from  growing  as  rapidly  in  the  non-urban 
areas  likely  to  be  served  by  these  smaller  carriers.  The  Bill  now  requires  the 
Commission  to  determine  the  appropriateness  of  waiving  the  full  separation  require- 
ments of  Section  305(bl  as  to  telecommunications  services  for  smaller,  solely  mtra- 
state  carriers.  The  responsibility  for  waiving  full  separation  requirements  as  to  non- 
telecommunications  services  and  facilities  should  also  rest  with  the  federal 
Commission. 

Imposition  of  a  spectrum   value  fee  may  result   in  a  denial  of  the  spectrum  for 
important  radio  services 

A  concern  of  TCA's  members  which  is  of  critical  importance  relates  to  the 
proposed  imposition  of  a  "spectrum  value"  fee  on  radio  licensees.  TCA's  memberv 
depend  on  spectrum  availability  not  only  for  common  carrier  telecommunicatiCHiB 
services,  but  also  for  their  own  private  microwave  communications,  for  land  mobile 
and  Btatellite  communications,   and  even   for  manufacturing,  business  and  office 

Huipment  which  emits  low  power  electromagnetic  energy  at  various  frequencies. 
I  of  these  spectrum  uses  could  be  subjected  to  payments  of  fees.  Under  S.  622, 
payments  would  be  limited  to  the  direct  and  indirect  cost  to  the  Commiaaion  of 
processing  licenses  or  providing  other  necessary  services  for  individual  licensees  or 
certificate  holders.  Under  S.  611,  however,  an  additional  amount,  based  on  the  "(air 
market  value"  of  the  spectrum,  would  also  be  collected.  This  amount  would  be 
collected  annually,  and  apparently  could  fluctuate  from  year  to  year,  as  the  "fair 
market  value"  was  reassessed. 

There  are  numerous  and  varied  uses  of  the  radio  spectrum  which  are  socially 
important  but  which  cannot  necessarily  be  justified  on  an  economic  basis.  For 
example,  land  mobile  communications  in  a  manufacturing  plant  may  be  utilized  to 
assure  safe  operations  for  personnel;  remote  control  of  many  functions  avoids  the 
need  for  involving  personnel  near  high  risk  operations.  These  commercial  usee  (rf 
the  spectrum  are  vital  and  important.  Still,  to  a  small  businesaman,  it  may  be 
difficult  to  justify  use  of  a  radio  if  the  license  fees  are  to  be  calculated  based  on 


what  others  are  willing  to  pay  for  the  channels. 

Apart  from  their  own  ability  to  afford  spectr 
cerned  that  the  "selling"  of  the  spectrum  will  not  result  in  more  efficient  use  of  this 


Apart  from  their  own  anility  to  afford  spectrum  fees,  TCA's  members  are  COO- 


valuable  resource — rather,  many  varied  licensees  will  simply  be  ediut  out  (rf  the 
spectrum  because  the  economics  of  a  particular  use  do  not  justify  its  othewiw 
technical  or  social  importance.  This  is  a  result  which  Congress  shmild  not  lightly 
accept.  TCA  believes  that  more  appropriate  uses  of  advanced  technology  will  result 
in  better  spectrum  management  than  the  imposition  of  "fair  market  value"  fees. 
A  reasonable  transitional  approach  cannot  be  limited  to  a  specific  duration 

Finally,  there  has  been  much  discussion  on  the  question  of  transition,  and  wheth- 
er it  should  be  limited.  S.  622  places  a  six-year  time  frame  on  the  transition  from  a 
fully  regulated  to  a  fully  deregulated  market.  S.  611,  on  the  other  hand,  encourages 
the  Commission  to  remove  unnecessary  regulatory  requirements  as  marketplace 
forces  become  self-sufficient  without  putting  a  time  limit  on  the  Commiauon's 
authority  to  impose  regulations  provided  under  the  Bill.  TCA  views  the  latter 
approach  as  the  more  sensible  viewed  in  today's  environment. 
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Consumers  and  carriers  have  gotten  a  taste  of  the  competitive  environment  in  the 
provision  of  the  telecommunications  services— the  general  approach  of  these  Bills 
confirms  that  less,  and  not  more,  regulation  is  desired.  But  despite  the  competitive 
policies  of  the  Commission  which  have  been  effective  for  almost  five  years,  competi- 
tion presently  only  exists  in  the  stage  of  infancy^ne  carrier  slill  dominates  all 
aspects  of  telecommunications,  with  almost  no  effective  competitive  harness.  It  is 
clear  to  TCA  that  a  fiexihle  regulatory  scheme  which  fosters  competition  on  a  more 
expedited  basis  can  be  implemented,  and  that  an  environment  of  full  competition 
can  be  reached  in  most,  if  not  all,  telecommunications  markets.  But  whether  that 
goal  will  he  reached  in  five  years  or  fifteen  cannot  be  predicted  with  any  degree  of 
accuracy  at  this  time. 

Congress  can  and  should  adopt  that  pro-competitive  approach,  and  insist  that  the 
Commission  implement  it  as  rapidly  as  possible.  But  hasty  action  which  deregulates 
markets  in  which  competitive  forces  are  not  sufficiently  mature  to  control  all 
competitors  could  severely  damage,  rather  than  encourage,  the  growth  of  telecom- 
munications in  this  country.  TCA  fully  supports  adoption  of  the  approach  taken  in 
S.  611.  Without  forcing  a  defined  end  to  regulation,  TCA  believes  that  a  fully 
competitive  marketplace  will  be  reached  in  an  orderly  but  expeditious  manner. 
Conclusinn 

Users  have  benefitted  from  the  ability  to  participate  in  the  legislative  process  will 
lead  to  a  more  responsive  statute  governing  the  provision  of  telecommunications 
services  and  facilities  in  this  country.  TCA  urges  the  Committee  to  press  forward  in 
its  efforts  to  modify  the  1934  Act  to  account  for  technological  and  societal  advances, 
TCA  stands  ready  to  assist  the  Committee  in  providing  further  information  from  a 
user's  perspective  on  this  or  other  relevant  legislation.* 


Aehonautical  Radio  Inc, 
Annapolis,  Md..  June  SS,  1979. 
Hon.  Ernest  P.  Hollingh, 

CAoirraon,  Senate  SubcommitUe.  on  Communicationa, 
Washington,  B.C. 

Dear  Senator  Holungs:  As  you  know,  the  air  transport  industry  is  uniquely 
dependent  upon  radio  for  communication  with  the  ground  during  flight.  Thus,  the 
availability  and  the  manner  of  allocation  of  radio  frequencies,  transmitter  licensing, 
and  licensing  fees  are  of  concern  to  the  air  transport  industry.  Aeronautical  Radio. 
Inc.  (ARINC)  representatives  have  testified  before  the  House  Communications  Sub- 
committee about  aeronautical  telecommunications  matters  on  September  29,  1976. 
and  October  4,  197T.' 

ARINC  is  the  communications  company  of  the  air  transport  industry,  established 
in  1929  at  the  suggestion  of  the  Federal  Radio  Commission,  and  is  responsible  for 
the  operation  of  a  national  and  international  communications  network  which  relies 
in  large  part  on  radio  frequencies  assigned  to  it  by  the  Federal  Communications 
Commission  IFCC),  In  that  connection.  ARINC  currently  holds  about  2,600  licenses 
for  aeronautical  radio  stations  throughout  the  United  States  These  stations  provide 
continuous  VHF  radio  coverage  throughout  the  nation,  andprovide  HF  radio  com- 
munications, used  both  for  operational  control  and  air  traffic  control,  on  interna- 
tional air  routes. 

It  is  the  purpose  of  this  letter  to  indicate  specific  areas  in  the  proposed  new 
Communications  Act  (S.  611.  S.  622,  and  H.R.  33331  which  may  have  a  detrimental, 
albeit  unintended,  effect  on  the  air  transport  industry.  We  also  wish  to  convey  our 
views  with  regard  to  the  institutional  framework  for  efficient  and  equitable  frequen- 
cy allocation  and  assi^ment  in  the  United  States  . 

The  several  legislative  proposals  seem  to  be  focused  on  broadcast  and  land  mobile 
spectral  issues,  and  to  not  recognize  the  differing  needs  of  other  services.'  Manage- 


■TCA'b  By-LawB  require  memberahip  approval  prior  tu  BubmitlinE  formal  s 
legislative  or  regulatory  authorities.  Member  organiiations  are  allowed  to  rpquest  indication  of 
their  dissent  or  abetention  from  the  poeitians  stated.  More  Ihan  400  member  companies  were 
provided  the  opportunity  to  vote  on  this  Statement.  Safeway  Stores  has  asked  to  be  identified  as 


e  poaitions  atated  herein,  and  Envirotech  Corp.  Remote  Computing  Corp..  and 

..  uranee  Co.  have  asked  to  be  identilled  as  stetaining  from  the  vole. 

'  See  Competition  in  TelecommunicationB,  HearingB  Before  the  Subcomm.  on  Communications 
of  the  House  Irlerstate  and  Foreign  Commerce  Committee.  9Jth  Cong..  Zd  Sess.,  Sept  28,  29, 
and  30,  1976  ISerial  No.  94-129)  at  63S.  The  Oct.  4.  I9TT.  hearingB  have  not  been  published. 
'For  example.  Title  IV  of  H.R.  3333  is  divided  into  senarate  parts  covering  ''Braadcaat 
Services"  and  "Land  Mobile  and  Other  Radio  Services."  S.  611  would  change  the  name  of  Title 
III  of  the  current  Communications  Act  from  "Provisions  Relating  to  Radio '  to  "Broadcasting" 
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ment  and  use  of  spectrum  for  aviation,  for  example,  has  developed  ii 
completely  different  from  that  of  land  mobile.  The  ntanner  in  which  aeronautical 
mobile  frequencies  are  administered  was  recently  explained  by  the  FC£'b  UHP  Task 
Force,  which  had  conducted  an  investigation  of  mobile  service  requirements: 

"Gimpared  to  the  other  mobile  services,  the  Aeronautical  service  is  mwt  unusual 
in  the  manner  in  which  fixed  stations  are  licensed.  One  organization.  Aeronautical 
Radio,  Inc.  (ARINC),  is  the  licensee  of  all  ground  stations  whenever  the  demand 
requires  it.  As  the  organization  directly  responsible  for  using  the  frequencies  in  the 
128.8-132,0  MHz  band,  ARINC  has  done  a  remarkable  Job.  Improvements  in  oper- 
ational techniques  have  been  regularly  introduced,  and  the  spectrum  has  been 
effectively  and  efliciently  used."  * 

A  similar  conclusion  had  been  reached  a  year  earlier  by  Morgan  O'Brien,  then 
Chief  of  the  FCC's  Chicago  Spectrum  Management  Taek  Force,  where  he  expressed 
the  view  that  "(he)  wish(ed)  the  various  land  mobile  interest  would  get  together  and 
develop  for  themselves  a  third  party,  nonprofit  data  base.  If  the  land  mobile  people 
had  an  ARINC  *   *   *  there  would  be  no  problem."  ' 

Thus,  ARINC  urges  Congress  to  take  into  account  the  unique  manner  in  which 
aeronautical  comraunicationa  are  Hucceaafutly  and  efficiently  handled  in  any  revi- 
sions or  rewrite  of  the  Communications  Act  of  1934. 

Spectrum  allocation  provisions 

As  recognized  by  the  FCC,  efficient  use  of  aeronautical  spectrum  for  all  aviation 
has  been  achieved  to  date  through  a  not-for-profit  industry  "Spectrum  Manager" 
i.e.,  ARINC,  However,  H.R.  3333  proposes  a  standard  of  allocation  or  criterion  for 
technical  reflations  which  could  have  a  substantial  adverse  impact  on  aviation 
safety.  In  Section  436(al,  the  bill  would  direct  the  newly  organized  Communications 
Regulatory  Commission  (CRC)  to  "prescribe  rules  and  standards  which  are  designed 
to  insure  that  at  least  3  business  organizations  may  be  in  competition  for  the 
provision  of  radio  system  services  in  each  relevant  market  *  *  *"  unless  such 
standards  would  cause  increased  "cost."  This  provision  no  doubt  aroae  out  of  a 
consideration  of  the  variety  of  forces  at  work  in  both  the  land  mobile  and  common 
carrier  areas. 

Conversely,  the  FCC's  current  rules  provide  that  "(o)nly  one  aeronautical  enroute 
station  ■  *  ■  will  be  authorized  at  any  one  location."  ■  'The  purpose  of  this  regula- 
tion is  the  promotion  of  aviation  safety  and  spectrum  conservation,  not  primarily 
economics,  and  the  unique  institutionat  arrangements  in  aviation  have  been  recog- 
nized as  a  major  contribution  to  the  efficient  use  of  aviation  spectrum.*  Therefore,  if 
legislation  is  adopted  which  would  require  licensing  of  multiple  entities,  "aafety" 
and  "spectrum  conservation"  should  be  included  with  "cost"  as  permissible  grounds 
for  the  Commission  to  depart  from  the  requirement. 

The  House  Bill  also  proposes  to  centralize  all  spectrum  allocation  authority  in  the 
Executive  Branch  in  order  to  increase  the  efficiency  of  this  activity,'  We  believe  this 
realignment  of  authority  should  not  be  adopted. 

Under  H.R.  3333,  all  spectrum  allocation  functions  would  be  transferred  to  the 
Director  of  a  newly  created  National  Telecommunications  Agency  (NTA).  The  NTA 
would  have  the  power  to  decide  what  radio  service  should  receive  bow  much 
spectrum  and  the  division  of  spectrum  between  government  use  (licensed  by  the 
President)  and  non-government  use  (licensed  by  the  Communications  Reguutory 
Commission).  Today,  these  functions  are  shared  by  the  National  Telecommunica- 
tions and  Information  Agency  and  the  Federal  Communications  Commission. 

There  are  few  advantages  to  transferring  this  sensitive  activity  to  the  E!xecutive 
Branch  and  several  serious  disadvantages.  Perhaps,  the  NTA  could  move  more 
quickly  to  accommodate  new  requirements  than  the  FCC  has  in  the  past,  but  I 
doubt  that  the  NTA  would  inherently  make  fewer  "mistakes."  Moreover,  contrary 


■  UHF  Task  Force  Working  Paper  at  85  (March  19781, 

'  "A  Land  Mobile  Data  Base— First  Priority  in  the  FCC's  New  Spectrum  Management  Pn>- 

gram,"  Communications.  June  19TT. 

•  47  CFR  I  87 .2956(b).  See  alw>  47  CFR  §  87.251<a)  which  imposes  a  simiUr  constraint  on  the 
aeronautical  advisory  service.  ARINC  is  licensed  in  the  aeronautical  enroute  eervice.  but  haa  no 
licensee  in  the  aeronautical  advisory  service   Aeronautical  en  route  statioTUi  arc  ihaml  by  all 

'The  etficacy  of  aviation's  stewardship  of  the  spectrum  allocated  Co  it  ii  demontrated  bv 
ARINC'9  recoH  since  World  War  II.  Notwithstanding  the  explosive  growth  of  civil  aviation  in 
the  past  30  years,  the  aeronautical  en  route  service  has  actually  given  up  (pectruin.  Virtually 
~ll  HF  service  has  been  eliminated  on  domestic  routes  and  the  VHF  enroute  service  turn  been 


Digitized  by 


Google 


to  the  recent  assertions  to  the  House  Subcommittee  of  an  NTIA  apokesman,'  I 
believe  that  the  NTA  would  be  more  susceptible  to  political  pressures  and  more 
responsive  to  government  radio  needs  over  private  sector  requirements  than  would 
an  independent  administrative  agency.  If  allocations  are  to  be  centralized  in  any 
agency,  that  agency  should  be  the  FXX  or  CRC,  not  the  Executive. 

A  suitable  alternative  which  would  facilitate  the  establishment  of  a  common  data 
base  for  allocations  is  presented  by  S.  611.*  Under  S.  611,  a  National  Commission  on 
Spectrum  Management  would  be  created.  This  Commission  would  consist  of  knowl- 
edgeable representatives  from  government  and  industry,  and  its  sole  function  would 
be  advisory.  It  would  study  spectrum  allocation  and  submit  a  report  to  Congress 
which  could  serve  as  the  basis  for  future  allocations. 

Therefore,  ARINC  opposes  transfer  of  exclusive  control  over  frequency  allocations 
to  the  Executive.  If  one  agency  is  to  be  invested  with  this  power,  it  should  be  an 
independent  administrative  agency — either  the  FCC  or  CBC.  If,  on  the  other  hand, 
the  authority  is  to  be  shared  between  the  FCC  and  NTIA,  as  it  is  today,  the 
establishment  of  an  advisory  Commission  on  Spectrum  Management  could  perform 
a  significant  role  in  ensuring  that  both  agencies  possess  a  comn:  ■  -  ■ 
mutual  understanding  of  current  technolc^  and  requirements. 
Radio  licensing 

S.  611  and  H.R,  3333  propose  to  extend  the  terms  for  non-broadcast  radio  stations 
from  the  current  limit  of  five  years  up  to  ten  years,'"  Such  action  would  reduce 
routine  paperwork  for  both  the  government  and  for  licensees  and  should  be  adopted, 
S.  622,  nowever,  differs  in  that  it  would  retain  a  5-year  term  for  "land  mobile" 
Stations."  There  seems  no  reason  to  retain  this  shorter  term  in  view  of  S.  622's 
proposal  to  extend  radio  broadcast  licenses  for  indefinite  terms."  The  approach 
taken  in  S.  611  and  H.R.  3333  would  better  serve  the  public  interest  and  Congress 
should  specify  a  10-year  term  for  non-broadcast  licenses. 

All  three  bills  also  address  new  procedures  for  selection  among  qualiHed  appli- 
cants. Under  the  current  law,  a  lengthy  comparative  hearing  is  the  only  permissible 
mettiod  for  deciding  whom  to  license  when  applications  are  mutually  exclusive. 
Under  the  new  legislation,  the  FCC  and  CRC  could  grant  a  license  on  the  basis  of  a 
random  drawing  or  an  auction.  However,  as  we  read  the  bills,  nothing  would  compel 
the  agency  to  use  these  methods  for  granting  a  non-broadcast  license  when  rational 
distinctions  can  be  drawn  among  the  applicants.  We  believe  that  the  Commission 
should  retain  the  discretion  to  employ  comparative  qualification  standards  when 
necessary  to  assure  the  int^rity  of  safety  communication  systems. 

Finally,  ARINC  supports  the  express  recognition  in  H.R.  3333  and  S.  622  of  the 
service  currently  performed  by  industry  frequency  coordination  committees  in  the 
land  mobile  services." 
Spectrum  fees 

ARINC  vigorously  opposes  the  application  of  license  or  spectrum  fees  in  excess  of 
the  direct  cost  of  licensing  for  the  aeronautical  services  and  other  safety  related 
services.  S.  611  and  H.R.  3333  both  propose  fees  based  upon  the  "scarcity  value  of 
the  spectrum"  of  the  "fair  market  value  of  the  benefit  conferred,""  S.  622,  by 
contrast,  expressly  authorizes  the  FCC  to  collect  fees,  but  limits  the  fees  to  the  cost 
to  the  agency  of  processing  the  license  and  of  regulating  the  activity," 

ARINC  recognizes  the  difTiculty  in  allocation  of  spectrum  among  several  compet- 
ing industries  when  commercial  advantage  resulte  from  spectrum  scarcity,  e.g. 
broadcasting  and  radio  common  carrier  services.  In  these  cases  there  may  be  merit 
in  introducing  economic  forces  to  the  allocation  process.  However,  the  entire  nation 
benefits  from  the  increased  safety  and  operational  efficiency  which  results  from  the 
use  of  radio  by  aviation  for  communications,  navigation,  and  radar.  Therefore,  the 
safety  radio  services  should  be  exempt  from  any  fee  structure  in  excess  of  the  cost  of 
processing  the  license. 

Although  the  S.  611  and  H.R.  3333  construct  elaborate  formulae  for  the  determi- 
nation of  "scarcity  values"  for  the  broadcast  services,"  they  provide  little  guidance 
as  to  non-broadcast  licensees.  H.R.  3333  includes  specific  limitations  on  the  fees 


■See  StBlement  of  Stanley  1.  Cohn.  NTIA  Deputy  Associate  Admin istrator  Before  the  House 
Subcomm.  on  CommunicatianB,  June  12.  1979. 
•S.  611.  Title  V. 

"S.  611,  f  30!(H>  amended  i  30Tlb);  H.R.  3333,  %  431(a). 
'■  S.  622, 1  301  proposing  a  new  §  33adl. 


I.,  proposing  a  new  9  3221a). 
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"  S.  611,  t  301  adding  a  new  §  336;  H.R.  3333.  i  4.')6(bN2NA>. 

"H.R  3333,6414;  8.611,8  106. 

'■  S- 622,  §  6(a). 

'•S.  611,  {  106(c):  H.R.  3333,  f  414(bX2). 
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StaiT  have  any  questions  concerning  any  of  the  points  discuBsed  in  the  enclosed 
Statement  or  wish  to  discuss  them  further  with  us,  please  let  me  know. 
Very  truly  yours, 

Charles  M.  Mekhan, 
Attorney  for  Utilitiea  Telecommunieationa  CouneiL 
Enclosures.  v 

Kellu  &  Heckman, 
Washington,  D.C,  June  JO,  1979, 
Re  S.  611  and  S.  622. 
Senator  Barrv  Goldwater, 
Ruaaell  Senate  Office  Building. 
Washington.  D.C. 

Dear  Senator  Goldwater;  I  am  enclosing  a  copy  of  a  Statement  which  I  filed  on 
behalf  of  my  client,  the  Utilities  Telecommunications  Council  <UTC)  with  regard  to 
the  spectrum  management  provisions  of  your  Bill,  S.  622,  as  well  as  Senator  Boil- 
ings Bill,  S.  611.  As  you  will  note.  Senator  Goldwater,  we  wholeheartedly  back  your 
proposals  as  to  a  licensing  fee,  based  on  cost  to  the  Commission  as  well  as  your 
proposals  concerning  the  role  of  frequency  coordinating  committees  in  non-broad- 
cast spectrum  management.  We  do,  however,  believe  that  the  role  of  the  frequency 
coordinating  committee  in  land  mobile  and  fixed  spectrum  management  shoiJd  not 
be  confmed  to  freouencies  above  30  MHz. 

More  importantly,  we  share  your  concerns  over  the  very  dangerous  results  which 
could  flow  from  the  implementation  of  so-called  "economic  tools,"  such  as  spectrum 
use  fee,  auctions  and  sealed  bids  as  the  principal  spectrum  management  ccmsidera- 

In  this  regard,  Senator  Goldwater,  1  call  your  particular  attention  to  pages  fifteen 
and  sixteen  of  the  enclosed  UTC  statement  wherein  we  not  only  outline  why  these 
economic  considerations  will  not  be  effective  spectrum  management  tools,  but  will 
certainly  lead  to  very  serious  social,  economic  and  political  results. 

Eiasentially,  we  are  concerned  that  all  in  the  name  of  "deregulation"  or  "competi- 
tion" we  will  abandon  the  existing  system  which  works  reasonably  well  not  only 
with  a  moderate  level  of  government  intervention,  but  also,  with  very  strong  user 
participation  in  all  phases  of  the  allocation,  assignment  and  frequency  coordination 
pvcess.  This  present  workable  system  wilt  be  abandoned  for  one  whicn,  at  Tirst,  will 


]  government  intervention  {and  absolutely  no  user  participation)  be- 
cause of  its  complete  reliance  on  "market  forces."  Because  spectrum  will  be  givra 
only  to  those  to  whom  it  has  the  greatest  "value"  (that  is  who  can  make  the  most 
profit)  it  is  certain  to  follow  that  in  short  order  the  major  portions  available  for  non- 
government users  will  be  controlled  only  by  those  who  can  afford  to  pay  the  highest 
price  and  who  have  the  incentive  to  do  so  because  of  the  great  profits  which  can  be 
made  by  controlling  such  spectrum.  The  normal  reaction  of  the  government  at  that 
time  would  be  to  abandon  this  so-called  "free  enterprise"  approach  and  inject, 
instead,  massive  government  regulation  of  the  spectrum  but  this  time,  without  any 
effective  user  rarticipation,  because  it  will  have  evaporated  during  the  "market 
forces"  phase.  Thus,  what  we  are  really  buying,  in  the  name  of  "deregulation"  and 
"free  enterprise"  is  nothing  more  than  greater  "big  government"  intervention  into 
the  day  to  day  operations  of  communications  users. 

In  your  recent  remarks  at  the  close  of  the  hearings  on  spectrum  utUization,  you 
indicated  a  desire  for  alternatives.  In  this  regard,  I  ccdl  your  attention  to  the  section 
beginning  at  page  seventeen  of  the  enclosed  statement  where  we  make  a  specific 
proposal  which  would  require  the  Commission,  or  other  spectrum  managers,  t« 
utilize  all  relevant  factors,  including  engineering/ technical  considerations,  user  op- 
erating requirements,  social  impact,  and  legal  considerations. 

Please  note  that  to  some  degree  the  National  Telecommunications  and  Informa- 
tion Administration  (NTIA)  has  already  implemented  such  procedures  for  Federal 
government  users.  Thus,  the  complaints  of  the  advocates  of  an  "economics  only" 
approach  that  they  cannot  cope  with  the  requirement  to  marshall  the  facta  neces- 
sary for  modern  day  spectrum  management  is  simply  without  foundation.  If  the 
spectrum  managers  at  the  Commission  cannot  cope  with  the  problem,  perhaps  it 
should  be  shifted  to  NTIA.  If  such  is  done,  of  course,  we  would  have  to  nave 
effective  procedural  rules  applied  to  NTIA's  operations  so  that  the  non-govemment 
users  would  have  the  same  rights  before  NTIA  in  allocation  and  assignment  mattera 
that  they  presently  have  before  the  Federal  Communications  Commission. 

Please  be  assured,  Senator  Goldwater,  that  most,  if  not  all,  of  the  private  land 
mobile  and  microwave  user  groups,  eneivy  utilities  and  oUierwise,  share  your 
s  over  applying  economic  tools  to  what  is  essentially  an  area  that  should  be 
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DomeBtic  telecommunications  regulation 

Classification  of  Carriers.— The  basic  conflict  treated  by  all  three  bills  is  between 
"basic  telephone  service"  and  new  telecommunicatione  services  stimulated  by  a 
competitive  marketplace.  Thus,  all  three  bills  aJTirm  the  basic  goal  gf  competition  in 
telecommunications,  but  S.  611  and  S.  622  add,  as  a  matter  of  policy,  the  protection 
of  "universal,  low-cost  public  telecommunications  services"  or  "basic  voice-grade 
telephone  service."  The  House  Bill  would  permit  the  use  of  regulation  only  "to  the 
extent  necessary  to  protect  consumers  of  telecommunications  services  provided  by 
dominant  carriers,"  The  distinction  each  bill  would  draw  between  regulated  and 
unr^ulated  services  lead  inevitably  to  complen  systems  of  classification  between 
competitive  and  non-competitive,  basic  and  non-basic,  and  dominant  and  non-domi- 
nant telecommunications  services. 

The  Bills  would  retain  economic  regulation  for  services  which  are  not  subject  to 
"effective  competition"  and,  therefore,  would  require  carriers  and/or  services  to  be 
classified.  However,  retention  of  pervasive  economic  regulation  for  all  times  is  not 
necessary  even  for  "non-competitive"  services,  and  without  such  regulation  these 
classification  systems  would  not  be  necessary. 

Any  service  may  be  non -competitive  for  a  time,  but  all  services  should  be  subjen 
Id  potential  competition,  since  new  technoto^,  e.g.  switched  wide  band  systems,  will 
in  time  make  real  competition  practicable.  The  act  of  classification  and  regulation 
of  a  service  as  non-competitive  would  discourage  entry  by  creating  unnecessary 
barriers  to  entry.  As  long  as  users  retain  the  option  of  providing  any  telecommuni- 
'  s  by  their  own  facilities  or  of  seeking  competitive  sources  of  supply. 
'     ■        "  rice  will  be  controlled  by  the  marketplace. 

0  classify  services  as  noncompetitive  would  inevitably 

, e  proceedings  as  a  regulatory  tool  of  carriers  to  restrain 

their  competitors.  Drawn-out  and  expensive  proceedings  will  become  common  and 
would  ultimately  increase  the  cost  of  service  to  the  public.  If  Congress  were  to 
provide  far  the  ultimate  deregulation  of  all  carriers,  the  need  for  these  cumbersome 
classification  hearings  would  not  be  perpetuated. 

We  do  believe  it  would  be  appropriate  to  give  the  CRC  or  FCC  the  authority  to 
impose  structural  requirements  upon  carriers  it  deems  dominant,  in  order  to  assure 
identification  of  the  direct  cost  of  service.  For  example,  a  seperate  subsidiary  for 
non-telecommunications  services  would  be  appropriate,  if  the  CRC  or  FCC  deter- 
mined it  necessary  to  prevent  disruption  of  healthy  competition. 

Preemption.— V/e  support  the  provisions  of  each  bill  to  redifine  the  line  between 
federal  and  local  juriadiction,  ARINC  and  the  air  transport  industry  operate  (»m- 
plex  nationwide  telecommunications  systems,  and  it  would  not  be  practicable  to 
comply  with  disparate  interstate  and  intrastate  regulation. 

The  bills  propose  a  functional  separation  between  intercity  communications,  sub- 
ject to  federal  jurisdiction,  and  exchange  facilities,  subject  tg  local  jurisdiction.  This 
division  of  authority  is  technologically  and  economically  defensible  and  should  be 

'     -    '  ■"  '       -■  *    not  practicable  to  apportion  jurisdiction  and  costs  of  intercity 

j  of  the  origination  and  destination  of  the  communications. 

r  exchange  services  is  realistic  in  terms  of  the  inability  of  a 

to  set  rates  for  thousands  of  local  telephone  exchanges  across 

.  However,  local  Jurisdiction  should  not  be  employed  to  impair  federal 

n  open  entry,  interconnection,  and  competition.  The  local  exchanges  should 


rates  and  regulations  for  sen 

In  addition,  proceedings  t 

take  the  plac 


adopted.  Today,  i 
facilities  on  the  na 
Local  authority  o 
single  federal  agency  t< 
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be  self-supporting,  and  permit  non -discriminatory  access  to  all  competing  intercity 

carriers  and  private  systems. 

Further,  local  regulation  should  not  he  used  as  a  barrier  to  competing  exchange 
carriers.  New  technology  ^broadband  cable,  fiber  optics,  and  cellular  radio — will 
make  it  possible  for  new  exchange  services  to  be  created  and  meet  important  public 
needs,  if  regulatory  barriers  are  not  erected.  The  national  policies  in  favor  of  open 
entry  should  extend  to  the  local  exchange  services, 

ARINC  supports  federal  preemption  of  regulation  terminal  devices  and  intercity 
facilities  whenever  local  regulation  would  burden  interstate  systems  of  communica- 

Exchange  Access  ^ees,— E^ch  local  exchange  should  be  self-supporting  and  should 
not  rely  upon  subsidy  from  intercity  communications.  Over  the  years,  jurisdictional 
separations  have  resulted  in  a  substantial  burden  on  intercity  services  by  local 
exchange  costs. 

In  recognition  of  this  subsidy,  the  bills  propose  various  methods  of  taxing  intercity 
carriers  to  subsidize  the  exchange  services.  All  of  these  subsidy  proposals  should  be 
resisted.  Intercity  services  using  the  local  exchange  should  pay  the  actual  cost  of  the 
services  used,  just  as  any  local  telephone  exchange  users,  A  higher  charge  schedule 
for  a  carrier's  use  of  the  e    '  '  


1  exchange  than   a  local  subscriber  v 


L 
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miBBian  is  forcing  all  prospective  users  of  the  8CK)  MHz  band  to  use  trunked  eystems 
based  upon  the  unproven  assertion  trunked  Byatenis  arc  more  "efficient"  and  wheth- 
er or  not  they  are  practical  and  spectrum  efficient  for  the  applicant's  i-equirements. 
In  the  case  of  many  Energy  Utilities  trunked  Bystems  are  not  practical  or  spectrum 
efficient.  Since  it  is  not  reasonable  for  the  utilities  to  rely  on  common  carrier  or 
other  third-party  service  (SMRS)  for  their  operational  land  mobile  traffic,  this 
leaves  many  Energy  Utilities  without  airv  reasonable  avenue  of  relief  to  meeting 
their  critical  land  mobile  requirements.  To  make  mattere  worse,  for  those  Bner^ 
Utilities  which  can  use  trunked  systems,  the  Commission  is  still  using  as  t«  trunked 
systems  spectrum  the  disastrous  "first  come,  first  served"  approach  it  used  for 
conventional  system  asaignmenta.  This  means  that  when  the  Energy  Utilities  are 
able  to  complete  the  lengthy  planning  and  budget  process  necessary  for  large 
trunked  systems  there  mav  well  be  no  spectrum  available.  Had  the  Cotntniasion 
employed  a  flexible  block  allocation  approach  and  reserved  some  spectrum  for  such 
users  and  required  the  preparation  and  filing  of  system  planning  imports  and  used 
frequency  coonlination  among  these  systems,  this  sorry  situation  would  not  have 
occurred.  Thus,  UTC  believes  Section  336  of  S.  611  is  an  essential  and  urgently 
needed  step  in  the  right  direction. 

However,  the  use  of  these  committees  should  not  be  limited  to  frequencies  above 
30  MHz.  Energy  Utiiities  are  planning  on  usin^  frequencies  in  the  3-9  MHz  bands 
for  emergency  power  pool  networks.  Also,  UTC  is  seeking  better  regulatory  recogni- 
tion of  the  electric  utility  industry's  use  of  the  10-490  kHz  band  for  critical  power 
line  carrier  operations  vital  to  electric  utility  system  reliability  and  this  may 
involve  licensing.  In  both  cases,  the  use  of  these  frequencies  is  coordinated  among 
the  utilities  involved,  thus,  UTC  suggests  that  Section  336(a)  be  modified  by  deleting 
the  words  "above  30  MHz."  Similarity,  Section  336(b)  should  be  modified  by  deleting 
the  words  "in  the  bands  above  30  Mm." 

s.  611 

The  alleged  justification  for  heavy  reliance  on  economic  tools  such  as  spectrum  use 
fees  and  auctions  found  in  section  IDS  is  not  valid 

Before  addressing  why  spectrum  utilization  fees  will  not  be  an  effective  spectrum 
management  tool  insofar  as  Energy  Utility  land  mobile  and  microwave  operaticms 
are  concerned  and  why  other  economic  tools  such  as  auctions  and  sealed  bids  are 
not  appropriate  for  Energy  Utility  land  mobile  and  microwave  operationa,  UTC 
believes  it  is  important  to  first  adifresa  why  the  alleged  justification  put  forward  by 
the  proponents  of  these  economic  tools  is  not  valid. 

The  primary  justification  given  for  the  need  to  shift  to  economic  tools  for  spec- 
trum management,  and  away  from  more  classical  spectrum  management  consider- 
ations such  as  engineering,  legal,  social  and  even  political,  is  that  in  onler  to  meet 
the  public  interest  requirements  of  Section  I  of  the  1934  Act  or  those  of  Section  101 
of  S.  611,  "far  more  complex  and  detailed  information  is  required  than  can,  in  fact, 
be  gathered  and  processed  centrally."'  This  "can't  do"  reason  given  by  the  propo- 
nents of  the  use  of  economic  tools  for  spectrum  management  is  simply  not  valid. 
This  argument  for  the  need  for  economic  tools  merely  reflects  the  inability  or, 
perhaps,  unwillingness  of  the  current  spectrum  managers  within  the  Federal  Coin- 
munications  Commission  to  make  the  effort  to  meet  the  admittedly  hard  challenge 
of  compiling  sufficient  and  reliable  facts  upon  which  sound  r^nilaton  decisions  can 
be  made  as  to  allocation  or  frequency  assignment  matters.  Instead,  the  COnunis- 
sion's  spectrum  managers  are  choosing  to  take  what,  on  the  surface,  appears  to  be 
the  eaiser  road  of  relying  on  "market  forces,"  Contrary  to  the  allegations  of  the 
proponents  of  the  use  of  economic  tools  for  spectrum  management  that  they  simply 
cannot  cope  with  the  magnitude  of  the  job  of  marshaling  the  necessary  facta  for 
modem  spectrum  management  using  technical  and  operational  considerations,  the 
fact  is  that  other  spectrum  managers  in  the  United  States,  namely  those  responsible 
for  management  of  the  spectrum  used  by  the  Federal  government,  have,  apparently, 
found  a  very  effective  method  to  gather  and  process  centrally  the  more  complex  and 
detailed  information  reauired  to  make  current  spectrum  management  oe^sioas 
based  upon  technical  and  operational  considerations.  As  was  pointed  out  at  page  25 
of  the  statement  of  Stanley  I.  Cohn  of  the  National  Telecommunications  and  uifor- 
mation  Administration  INTIA)  presented  before  the  House  Communications  Sub- 
committee on  June  12,  1979.  the  Federal  government  spectrum  regulators  have 
already  implemented  two  programs  to  enhance  spectrum  managment  through  the 
use  of  analysis  techniques.  Under  NTlA's  "Spectrum  Resource  Assessments,"  an 
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analyBia  is  made  of  present  and  projected  use  of  various  allocated  bands,  determing 
the  potential  compatibility  problems  and  corrective  actions  to  mitigate  interference 
between  systems,  determining  inter-  and  intra-service  sharing  opportunities  end 
providing  recommendations  on  improving  the  efficiency  and  effectiveness  of  spec- 
trum use  in  the  bands  studied.  Similarly,  NTIA's  "System  Review  Procedure" 
performs  and  examination  at  the  conceptual,  experimental,  developmental  and  pre- 
operational stages  of  all  proposed  Federal  communications  systems. 

According  to  Mr.  Cohn.  both  of  these  programs  have  proved  to  be  very  useful  in 
Federal  spectrum  management  and  in  NTIA's  spectrum  planning  efforts.  UTC 
submits,  therefore,  that  if  these  spectrum  man^ement  approaches  can  solve  the 
difficult  allocation  and  assignment  problems  of  Federal  Government  users  and 
enable  NTIA  to  compile  the  necessary  complex  facts  needed  to  make  sound  deci- 
sions, why  will  these  same  approaches  not  solve  similar  difficult  allocation  problems 
of  non-government  users  and  the  fact  compilation  and  marshaling  problems  of  the 
Federal  Communications  Commission?  It  is  significant  to  note  that  the  Federal 
Government  spectrum  managers  are  still  relying  on  more  classicial  spectrum  man- 
agement approaches  rather  than  applying  "economic  tools"  to  solve  their  spectrum 
management  problems.  While  the  reluctance  on  the  part  of  the  Federal  Government 
users  to  even  experiment  in  the  use  of  economic  tools  may  be  due  to  legal  restraints 
in  the  1934  Act,  which  apply  also  to  non-government  users,  nevertheless  the  fact 
B  that  the  Federal  Government  is  not  event  suggesting  the  application  of 

ic  tools  to  Federal  Government  spectrum  management  problems,  if  the  the- 

s  of  the  proponents  of  economic  tools  are  right,  it  should  make  no  difference 

whether  the  applicant  is  a  head  of  a  Federal  government  agency  or  the  head  of  a 
private  corporation  seeking  to  utilize  spectrum.  Both  of  these  executives  have  tr 


eider  the  impact  on  their  own  budget  of  the  costs  of  auctions,  fees  or  sealed  bids. 
Therefore,  UTC  submits  that  if  spectrum  management  programs  such  as  those 
developed  for  NTIA  for  Federal  government  spectrum  users  have,  in  fact,  proved  to 
work  for  the  Federal  government  spectrum,  perhaps  these  same  proven  methods 
should  be  applied  to  non-government  spectrum  management  problems,  at  least 
before  the  Congress  subjects  nongovernment  users  to  the  hazards  and  burdens  of 
large  scale  "experimentation"  with  what  are,  essentially,  classroom  economic  the- 
ories which  have  not  been  tested  in  the  real  world. 

The  proposed  spectrum  utilization  fees  found  in  section  10S(hKV  will  not  be  an 
effective  spectrum  management  tool  and  will  only  hamper  the  reliability  and 
adequacy  of  energy  utility  communications 
Unlike  commercial  broadcasters  and  common  carriers,  who  generate  revenue  and 
profit  from   their   utilization   of  the  spectrum,  the   Energy   Utilities  utilize  their 
private  land  mobile  and  microwave  systems  as  a  tool  to  operate  and  control  in  a 
more  effective  and  efficient  manner  their  utility  systems  and  to  provide  vital  utility 
service  to  the  public  in  a  reliable  fashion.  They  generate  no  revenue  from  the 
ownership  and  operation  of  these  systems.  Rather,  the  operation  of  their  communi- 
cations systems  represents  substantial  costs  to  them.  There  are  several  features  of 
all  types  of  Energy  Utility  operational  telecommunications  systems,  fixed  or  mobile, 
which  are  particularly  pertinent  to  the  spectrum  use  fee  proposed  in  S.  611,  These 

Heavy  dependence  on  utility-owned  and  operated  systems  as  opposed  to  the  use  of 


Heavy  reliance  on  systems  which  use  spectrum  such  as  land  mobile  radio  and 
microwave  systems;  and 

Need  for  instantly  available  interference-free  circuita  or  channels  24  hours  a  day, 
365  days  a  3'ear  in  order  to  maintain  control  and  operation  of  utility  systems  and  to 
provide  for  utility  service  restoration  in  the  event  of  a  utility  system  disturbance 
due  to  storm  or  other  natural  disaster. 

It  must  l>e  kept  in  mind  that  spectrum  utilization  fee  costs,  as  with  other  operat- 
'II  have  to  be  passed  on  to  the  utility  consumer  in  the  form  of  increased 


s  systems,  the  Energy  l 
effort  to  use  and  maintain  their  existing  private  radio  and  microwave  system  .  . 
to  further  develop  such  systems  rather  than  to  go  to  lees  reliable  non-spectrum  or 
common  carrier  alternatives,  so  long  as  the  spectrum  use  fees  or  auction  prices  are 
within  the  bounds  of  reason.  However,  there  is  a  limit  beyond  which  utility  manage- 
mente  as  well  as  r^ulatory  authorities  and,  most  importantly,  utility  customers 
would  not  be  willing  to  pay.  Because  of  these  very  real  cost  limiting  factors  it  may 
well  be  that  in  a  situation  where,  for  example,  the  spectrum  would  go  to  the 
"highest  bidder"  in  an  auction,  a  utility  might  not  be  able  to  "outbid  a  large 
communications  common  carrier,  or  a  broadcaster,  both  of  which  can  make  a  profit 
from  their  use  of  the  spectrum  as  opposed  to  the  Energy  Utility.  In  such  case,  the 
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result  would  be  that  the  utility  would  be  left  with  a  It 
system  which,  in  turn,  would  have  a  direct  impact  ( 
service  to  the  public. 

With  regard  to  the  speciflca  of  Section  106(bKl),  UTC  questions  the  fairness  of 
charging  Energy  Utilities  more,  simply  because  of  their  public  service  obli^tions 
they  must  operate  their  radio  and  microwave  systems  on  a  24-hDur  basia.  The 
Energy  Utilities  do  not  chooee  to  do  bo  out  of  any  profit  motive  as  is  the  case  with 
the  broadcasters.  Rather,  the  Ener^  Utilities  are  required  to  do  so  as  a  matter  of 
public  trust  and  responsibility. 

For  these  reasons,  UTC  seriously  questions  the  usefulness  of  spectrum  use  fees  as 
an  efTective  spectrum  management  tool  as  compared,  for  example,  to  the  more 
classifical  analysis  oriented  approaches  utilized  by  NTIA  for  the  Federal  govern- 
ment's utilization  of  the  spectrum. 

The  use  of  auctions  and  sealed  bids  as  proposed  in  section  106(bX!)  have  limited,  if 
any,  applicability  to  energy  utility  land  mobile  and  microwave  opemlions  and 
will  lead  to  undesirable  social,  economic,  ar\d  political  results 

Insofar  as  the  applicability  of  auctions  or  sealed  bids,  the  only  place  where  UTC 
can  see  such  a  system  working  is  in  situations  such  as  broadcast  or  common  carrier 
where  there  are  a  number  of  contenders  for  an  exclusive  channel,  the  use  of  which 
can  result  in  substantial  profit.  Even  here,  however,  UTC  believes  it  is  essential 
that  the  regulatory  agency  should  first  make  a  determination  by  rule  making, 
hearing,  or  otherwise  that  the  various  contenders  or  participants  in  the  auction 
have  equivalent  qualification  and  that  the  intended  use  of  the  spectrum  by  all 
contenders  is  essentially  the  same  from  a  public  interest  point  of  view.  Thus,  die 
only  real  purpose  the  auction  serves  in  such  cases  is  to  eliminate  the  coat  and  time 
of  any  further  comparative  hearings  which  would  otherwise  be  required  to  deter- 
mine which  of  the  relatively  equal  contenders  should  be  given  the  assignment. 

This  anal)^is  of  the  value  of  auctions  was  borne  out  by  the  testimony  given  by  the 
Chief  of  the  Commission's  Private  Radio  Bureau.  Mr.  Carlos  V.  Roberif.  at  the 
September  21,  1978,  hearings  before  the  House  Communications  Subcommittee  on 
H.R.  13015  (see  pages  T6-TT  of  transcript  of  hearings  for  that  date).  For  example,  at 
that  time,  Mr.  R(£erts  indicated  that  the  concept  of  the  auction  was  not  intended 
for  widespread  use  in  the  land  mobile  services  and  that  there  were  only  a  limited 
number  of  circumstances  in  which  an  auction  could  be  usable.  First  of  all,  one  of  the 
conditions  for  the  use  of  the  auction  would  have  to  be  that  the  frequency  is  not 
shared  with  more  than  one  licensee  but  is  assigned  exclusively  to  one  entity. 
Typically,  this  does  not  occur  in  most  of  the  land  mobile  services.  It  would  occur, 
however,  with  the  mobile  telephone  services  provided  by  the  common  carriers.  Also, 
this  requirement  would  seem  to  preclude  the  use  of  auctions  even  as  to  land  mobile 
spectrum  which  only  has  limited  sharing,  such  as  the  800  MHz  band  assignments 
which  are  subject  to  "loading  standards,  since  it  is  still  possible  to  have  more  than 
one  licensee  on  such  a  channel. 

It  would  not  seem  appropriate,  therefore,  to  apply  auctions  to  existing  Power 
Radio  Service  land  mobile  spectrum  since  that  is  shared.  Even  as  to  any  "new  and 
exclusive"  allocations  which  might  become  available  for  access  by  Energy  Utilities, 
such  as  in  the  800  MHz  band,  auctions  may  not  be  in  the  public  interest  since, 
presumably,  the  Energy  Utilities  involved  would  be  competing  m  the  auction  for  tiie 
same  spectrum  with  other  tvpes  of  users  and  it  is  entirely  possible  that  another 
contender  which  happens  to  nave  more  funds  to  spend  in  the  auction  would  be  the 
"winner,"  It  does  not  follow  that  the  applicant  with  the  largest  amount  of  monev  to 
spend  at  an  auction  is  necessarily  the  best  recipient  of  the  spectrum  from  a  public 
interest  point  of  view. 

Thus,  for  these  reasons,  UTC  submits  that  contrary  to  the  allegations  of  the 
proponents  of  the  use  of  auctions,  sealed  bids  or  lotteries,  these  measures  would 
probably  have  very  little,  if  any,  positive  role  to  play  in  the  spectrum  management 
of  the  freoueneies  used  by  the  Energy  Utilities  or,  for  that  matter,  other  private 
land  mobile  users,  the  only  place  where  auctions  would  serve  any  useful  purpose 
would  be  to  eliminate  the  time  and  costs  in  comparative  hearing  in  services  such  as 
common  carrier  or  broadcast  where  there  is  an  exclusive  assignment  made  and  the 
recipient  of  that  assignment  is  able  to  generate  revenue  as  a  result  of  "winning"  in 
the  auction.'  UTC  submits  that  it  would  be  much  more  in  the  public  interest  to  use 

'Another  economic  tool  advanced  is  "traneferring  of  liceDsea."  While  thia  might  conceivably 
be  practical  on  a  small  scale  Tor  relatively  conlined  geographic  areas,  nich  as  for  small  local 
business,  it  does  not  seem  to  have  an^  practical  applicabuity  to  Enei^  Utility  operations  or  to 
other  wide  area  or  ribbon  type  operations  where  it  would  be  necessary  for  the  applicaat  such  m 
the  utility  which  had  operations  over  several  states  to  "buy  up"  all  of  the  licenses  on  a  given 
frequency  or  set  of  frequencies  in  the  multiple  state  area  so  that  the  utility  would  have  a 
compatible  syslemwide  communications  net. 
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procedures  such  as  those  found  in  NTIA's  "Spectrum  Resource  Assessments"  to 
make  spectrum  management  decisions. 

The  ability  of  the  Commission  to  exact  unlimited  "spectrum  use"  fees  or  to 
allocate  and  assign  spectrum  to  those  with  the  deepest  pocket  at  an  auction  or  in 
sealed  bids  can  only  result  in  a  situation  where  a  few  large  organizations  purchase 
and  control  moat  of  the  spectrum  since  they  can  profit  from  such  spectrum.  These 
are  the  users  to  which  the  spectrum  has  the  most  "value."  Thus,  the  spectrum  use 
fees,  auctions  and  the  like  will  result  in  oligopoly,  not  competition,  in  telecommuni- 
cations. 

Although  the  use  of  such  economic  tools  is  advocated  in  the  name  of  "deregula- 
tion" ana  "free  enterprise."  actually,  the  ultimate  result  will  be  more  Federal 
Government  regulation  and  no  "free  enterprise"  in  order  to  cure  the  evils  brought 
about  by  oligopohes  bein^g  formed  because  of  complete  reliance  on  "market  forces." 
This  seems  to  De  a  classical  case  of  where  in  the  name  of  "der^ulatlon"  a  reason- 
ably smooth  working  existing  system  requiring  only  a  reasonable  level  of  govern- 
mental intervention  (e.g.  joint  F'CC-user  participation  in  the  allocation,  assignment 
and  coordination  process!  is  destroyed.  It  is  replaced  with  an  untested  system  which. 
on  the  surface,  has  minima!  governmental  intervention  (and  no  user  participation) 
but  which  can  only  result  in  severe,  adverse  consequences  (e.g.  oligopoly).  To  cure 
the  problems  created  by  complete  reliance  on  "market  forces"  will  rcN)uire  massive 
doses  of  governmental  regulation  and  intervention  in  spectrum  management,  but 
now  without  any  effective  user  participation.  Thus,  the  net  result  is  more,  not  less. 
direct  intervention  by  ^vernment  into  the  operations  of  spectrum  users,  but  all  in 
the  name  of  "deregulation"  and  "free  enterprise." 

o  exclusive  reliance  on  economic  tools  for  Bpectnim  manage- 

UTC  submits  that  the  spectrum  manager  should  be  required  to  take  all  relevant 
factors  into  consideration  in  determining  the  most  important  and  most  efficient  use 
of  the  spectrum.  These  include:  sound  engineering /technical  principles;  operating 
requirements;  market  place  demands;  social  impacts;  and  legal  considerations. 

Thus,  instead  of  permitting  reliance  only  on  spectrum  use  fees,  and  related 
"economic  tools"  such  as  auctions  and  sealed  bids,  UTC  urges  that  at  least  insofar 
as  the  private  land  mobile  and  microwave  services  are  concerned,  the  approach  in 
Section  106  be  abandoned  and  instead,  a  new  section  be  developed  dealing  with 
spectrum  management  and  allocation  which  would  establish  statutory  criteria  con- 
sistent with  Section  101  of  S.  611  which  the  Commission  must  follow  in  spectrum 
management  and  spectrum  allocation  decisions.  These  criteria  could  include:  The 

Eopoeed  use  of  the  spectrum  will  assist  in  the  provision  of  services  to  large  num- 
rs  of  the  public;  the  proposed  use  of  the  spectrum  will  promote  safety  of  life  and 
property;  and  the  proposed  use  of  the  spectrum  promotes  competition  and  reflects 
market  demand. 

If  the  Congress  believes  the  Commission  needs  specific  guidelines,  instead  of  those 
enumerated  in  Section  106(bKll,  UTC  would  suggest  that  guidelines  such  as  those 
used  for  Federal  government  spectrum  by  NTIA  De  considered.  In  fact,  at  page  25  of 
his  June  12,  1979  Statement  before  the  House  Communications  Subcommittee  on 
H.R,  3333,  Stanley  I.  Cohn  of  NTIA  suggested  that  as  an  alternative  to  exclusive 
allocation  and  assignment  authority  being  placed  in  the  proposed  National  Telecom- 
munications Agency,  the  Commission  could  improve  its  spectrum  management  by 
enhancement  of  the  analytical  activities  which  serve  as  a  base  for  spectrum  plan- 
ning such  as  those  found  in  NTIA's  "Spectrum  Resource  Assessments."  UTC  be- 
lieves this  suggestion  has  great  merit  as  it  requires  the  spectrum  manager  to 
consider  a  number  of  relevant  considerations,  llius.  in  lieu  of  the  provisions  of 
Section  106(b)  perhaps  the  following  could  be  considered: 

Section  106(d).  In  managing  the  utilization  of  the  spectrum  for  non-broadcast 

Jurposes  the  Commission  shall  analyze  and  make  findings  consistent  with  Section 
01,  as  to: 

(1)  Present  and  projected  use  of  various  allocated  bands; 

(2)  Potential  compatibility  problems  and  corrective  actions  which  would  permit 
greater  use  of  the  spectrum; 

(3!  Intra-  and  inter-service  sharing  opportunities;  and 

(4)  Actions  which  will  improve  Qxe  efficiency  and  effectiveness  of  spectrum  use 
which  are  based  upon  sound  engineering  principles,  user  operational  requirements, 
market  place  demands,  desirable  social  impacts  and  appropriate  legal  consider- 
In  this  connection  if  those  within  the  Commission  responsible  for  spectrum  man- 
agement do  not  believe  they  can  cope  with  developing  this  information,  perhaps 
there  is  merit  to  consider  relieving  the  Commission  of  this  burden  and  placing  the 
responsibility  of  non-government  spectrum  management  (i.e.  authority  to  make 
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allocations  among  various  types  of  users  or  services  and  development  of  assignment 
principles)  with  NTIA.  If  such  were  done  there  should  also  be  a  statutory  require- 
ment that  NTIA  adopt  procedural  rules  which  would  give  non-govemment  users  the 
same  procedural  rights  they  have  now  in  allocation  and  assignment  matters  before 
the  CommisBion.  As  was  suggested  in  Mr.  Cohn'a  June  12  Statement  on  H.R  3333 
the  Commission  would  still  have  authority  to  issue  authorizations  (licenses)  to 
specific  applicants.  It  could,  if  it  wished,  employ  auctions  in  lieu  of  comparative 
hearings  in  cases  of  common  carriers  and  broadcasters. 

Interconnection  prouisions  of  section  207  should  be  clarified  to  require  utterconnec- 
tion  of  private  communications  syslema  under  reasonable  terms 

The  Energy  Utilities  are  very  heavy  usere  of  private  communications  systems 
such  as  land  mobile,  microwave,  power  line  carrier  and  wireline/ cable  syHtMns. 
These  private  communications  systems  are  used  for  the  operation  and  control  of  the 
Energy  Utility  system  and  they  are  not  substitute  "telephone  systems."  There  is  a 
need  for  interconnection  of  these  private  systems  with  the  telephone  syatems,  pri- 
marily with  Private  Line  Service  <PLS),  but  also,  particularly  in  emergencies,  with 
the  Public  Switched  Telephone  Network  (PSTN).  This  interconnection  has  been 
achieved  historically  through  the  eo^^alled  "right-of-way"  tarifT  provisions  that  have 
allowed  r^ulated  users  such  as  electric  utilities  and  pipeline  companies  to  intercon- 
nect directly  with  PIS  and.  in  emergencies,  with  the  PSTN  on  a  manual  basis. 

These  "right-of-way"  tariff  provisions  have  served  well  over  the  decades.  These 
interconnection  arrangements  have  been  expanded  following  the  Carterphone  deci- 
sion to  let  other  users  of  private  communications  systems  interconnect,  but  with 
some  restrictions.  On  March  22,  1979  the  Commission  released  a  decision  in  a 
proceeding  involving  Aeronautical  Radio,  Inc.  (AIRING)  which  eliminated  some  of 
the  restrictions  which  had  been  found  in  the  intrastate  tariffs  which  had  restricted 
AIRINC  and  other  users  from  interconnecting  their  private  communications 
systems. 

UTC'b  concern  with  Section  207  of  S.  611  is  that  the  language  dealing  with 
interconnection  requirements  of  telecommunications  carriers  which  provide  ex- 
change, intereitchange  or  international  communications  service  deals  with  only  the 
interconnection  requirements  of  other  carriers  and  no  mention  is  made  of  intercon- 
necting private  communications  systems.  UTC's  concern  is  that  this  could  be  read  as 
reflecting  Congressional  intent  to  limit  reasonable  interconnection  to  carriers  and 
preclude  interconnection  of  private  systems. 

It  is  obvious  that  operators  of  Energy  Utilitj'  private  communications  systems  are 
not  "carriers"  under  any  stretch  of  the  imagination  either  in  definition  or  in  fact 
They  generate  no  revenue  from  the  operation  of  the  systems.  They  do  not  provide 
communications  for  hire.  They  use  these  systems  for  their  own  operating  require- 

UTC  would  suggest  that  line  16  of  Section  207(a)  be  amended  by  inserting  the 
words  "or  operator  of  a  private  telecommunications  system"  between  the  words 
"carrier"  and  "upon"  so  that  the  first  sentence  of  Section  207(a)  reads  as  follows: 

"Every  telecommunications  carrier  which  provides  an  exchange,  interexchange,  or 
international  telecommunications  service  or  facility  for  which  it  is  not  subject  to 
effective  competition  shall  establish  physical  connections  with  any  other  carrier  or 
operator  of  a  private  telecommunicatioTis  system  upon  request  therefore." 

UTC  appreciates  this  opportunity  to  present  its  views  on  these  important  Bills. 

U.S.  Telephone  &  TBLEGRAi>H  Corp., 

A  Subsidiary  of  ITT. 

New  York.  N.  Y.,  July  S.  197S. 
Mary  Jo  Manning,  Esq., 

Communications  Counsel.  Communications  Subcommittee  on  Commerce.  Science,  and 
Transportation.  Russell  Senate  Office  Building.  Washington,  D.C. 

Dear  Ms.  Manning:  Proposed  Section  327fbl  of  H.R,  3333,  if  enacted,  would 
require  the  Commission  to  develop  procedures  for  implementing  "long  run  marginal 
cost  methodology"  for  use  in  making  determinations  as  to  whether  proposed  rates 
filed  by  a  "dominant  carrier"  are  just  and  reasonable. 

Although  there  are  technical  differences  in  economic  theory  between  long  run 
marginal  cost  methodolc«y  and  long  run  incremental  cost  methodology,  these  terms 
are  used  interchangeably,  both  by  A.T.  &  T.  witnesses  testifying  in  support  of 
proposed  Section  327.  and  the  Subcommittee  Staff  in  its  Section-by-Section  analysis. 
It  is  the  view  of  ITT  that  the  use  of  either  traditional  LRIC  or  A.T,  &  T.'s  version  of 
LRIC  would  be  inappropriate  as  the  basis  for  determining  whether  telecommunica- 
tions rates  are  just  and  reasonable. 
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dominated  by  engineering/ technical  principles  and  user  operational  requirements 
Bulyect,  of  course,  to  the  oosic  public  interest  considerations  found  in  Section  1  of 
the  Communications  Act  of  1934  as  brought  forward  in  Section  101  of  Senator 
Hollings'  Bill. 

Should  you  or  vour  Staff  have  any  oueations  concerning  any  of  the  points  dis- 
cuased  in  the  enclosed  Statement  or  if  there  are  any  further  actions  which  we  can 
take  to  assist  you  in  preserving  sound  and  reasonable  spectrum  management  p 
cies  for  our  nation,  please  let  ub  know.  In  any  event,  we  wanted  you  to  know  that 
we  are  soLdly  behind  your  efforts  and  sincerely  appreciate  your  taking  such  a 
strong  stand  on  this  matter. 
Cordially  yours. 

Charles  M.  Mbehan, 
Attorn^  far  Utilities  Tetecommunications  Council. 


Statement  q 


E  Utiuties  Telecommunications  Council 


The  Utilities  Telecommunications  Council  (UTC) '  respectfullv  submits  this  State- 
ment with  respect  to  the  proposals  in  the  above-designated  Bills  dealing  with 
licensing  fees  as  well  as  spectrum  utilization  fees  and  other,  related,  "economic 
tools"  such  as  auctions  and  sealed  bids  for  use  in  the  management  of  the  spectrum 
utilized  by  the  Energy  Utilities  in  their  private  land  mobile  and  microwave  systems. 
These  private  systems  are  essential  tools,  integral  to  the  utility  plant,  in  providing 
vital  utility  services  to  the  American  public  in  an  efficient  ana  reliable  manner. 


The  licensing  fee  proposals  in  section  6  are  fair  and  should  resolve  the  current 
inability  of  the  FCC  to  adopt  a  lawful  licensing  fee  program 
UTC  supports  the  licensing  fee  proposals  as  found  in  the  proposed  Section  G  of  S. 
622.  By  basing  the  licensing  fees  on  the  direct  and  indirect  costs  of  processing 
license  applications  and  in  regulating  such  applicants  and  licensees  including  any 
necessary  services  rendered  to  such  applicants  and  by  eliminating  the  concept  of 
basing  the  fee  on  some  nebulous  "benefit"  to  the  applicant,  this  licensee  fee  propos- 
al should  cure  the  Federal  Communications  Commission's  (Commission)  inability  to 
adopt  a  lawful  licensing  fee  proposal  under  the  Independent  Offices  Appropriation 
Act,  Additionally,  this  fee  proposal  provides  the  Commission  with  reasonable  lati- 
tude to  waive  the  fees  where  such  waiver  is  found  to  be  in  the  public  interest. 
Licensee,  and  more  importantly,  Congressional  surveillance,  should  prevent  this  fee 
proposal  from  generating  unnecessary  paper  work  or  so-called  "services."  Thus,  it  is 
important  to  not  only  preserve,  but  enhance,  strong  and  effective,  well  organiKed 
user  participation  in  the  licensing,  assignment  and  allocation  functions  of  the  Com- 

Statulory  recognition  of  ni 

posed  in  section  336  ii 

MHz 
UTC  supports  the  proposed  statutory  recognition  of  non-government  frequency 
coordinating  committees.  Such  committees  are  essential  to  sound  and  enective 
manf^roent  of  the  spectrum.  Where  the  services  of  such  committees  have  not  been 
permitted  and  where  the  Commission  has  assumed  this  role,  the  results  have  been 
disastrous  as  is  evidenced  by  the  development  of  the  BOO  MHz  land  mobile  band  for 
private  systems.  Because  of  the  uncontrolled  "first  come,  first  served"  approach 
adopted  by  the  Commission  with  no  provision  for  flexible  "blocks"  or  "reserves"  of 
spectrum  for  various  types  of  licensees  such  as  long-term  planning,  slow-growth 
public  service  users  versus  "community  repreater"  users  (which  was  an  over-reac- 
tion to  Broadcast  criticism  of  the  old,  rigid,  block  allocation  approach)  all  of  the 
conventional  system  800  MHz  band  private  system  channels  were  shortly  saturated 
by  "community  repeater"  operations.  Now  that  the  slow-growth,  long-term  plan- 
ning, public  service  users  such  as  the  Energy  Utilities,  are  in  a  position  to  use  this 
spectrum  for  critical  utility  operation,  they  find  that  there  is  no  conventional 
system  spectrum  available.  Furthermore,  the  Commission  is  refusing  to  allocate  any 
more  conventional  system  spectrum  despite  the  market  demand.  Instead,  the  Com- 
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miaaion  is  forcing  all  prospective  usere  of  the  800  MHz  band  to  use  trunked  systems 
based  upon  the  unproven  assertion  trunked  systems  are  more  "efTtcient"  and  wheth- 
er or  not  they  are  practical  and  apectrum  efficient  for  the  applicant's  requirements. 
In  the  case  of  many  Energy  Utilities  trunked  systems  are  not  practical  or  spectrum 
efTicient.  Since  it  is  not  reasonable  for  the  utilities  to  rely  on  common  carrier  or 
other  third-party  service  (SMRS)  for  their  operational  land  mobile  traffic,  this 
leaves  many  Energy  Utilities  without  any  reasonable  avenue  of  relief  to  meeting 
their  critical  land  mobile  requirements.  To  make  matters  worse,  for  those  Energy 
Utilities  which  can  use  trunked  systems,  the  Commission  is  still  using  as  to  trunked 
systems  spectrum  the  disastrous  "first  come,  first  served"  approach  it  used  for 
conventional  system  assignments.  This  means  that  when  the  Energy  Utilities  are 
able  to  complete  the  lengthy  olanning  and  budget  process  necessary  for  large 
trunked  systems  there  may  well  be  no  spectrum  available.  Had  the  Commission 
employed  a  fiexible  block  allocation  approach  and  reserved  some  spectrum  for  such 
users  and  required  the  preparation  and  filing  of  system  planning  reports  and  used 
frequency  coordination  among  these  systems,  this  sorry  situation  would  not  have 
occurred.  Thus,  UTC  believes  Section  336  of  S.  611  is  an  essential  and  urgently 
needed  step  in  the  right  direction. 

However,  the  use  of  these  committees  should  not  be  limited  to  frequencies  above 
30  MHz,  Energy  Utilities  are  planning  on  using  frequencies  in  the  3-9  MHz  bands 
for  emergency  power  pool  networks.  Also,  UTC  is  seeking  better  r^ulatory  recogni- 
tion of  the  electric  utility  industry's  use  of  the  10-490  Idlz  band  lor  critical  power 
line  carrier  operations  vital  to  electric  utility  system  reliability  and  this  may 
involve  licensing.  In  both  cases,  the  use  of  these  frequencies  is  coordinated  among 
the  utilities  involved,  thus.  UTC  suggests  that  Section  336(a)  be  modified  by  deleting 
the  words  "above  30  MHi."  Similanly.  Section  336(b)  should  be  modified  by  deleting 
the  words  "in  the  bands  above  30  MHz," 


The  alUged  justification  for  heavy  reliance  on  economic  tools  tuch  at  spectrum  uae 
fees  and  auctions  found  in  section  lOS  is  not  valid 

Before  addressing  why  spectrum  utilization  fees  will  not  be  an  effective  spectrum 
management  tool  insofar  as  Energy  Utility  land  mobile  and  microwave  operations 
are  concerned  and  why  other  economic  tools  such  as  auctions  and  sealed  bids  are 
not  appropriate  for  Energy  Utility  land  mobile  and  microwave  operations.  UTC 
believes  it  is  important  to  first  address  why  the  alleged  justification  put  forward  by 
the  proponents  of  these  economic  tools  is  not  valid. 

The  primary  justification  given  for  the  need  to  shift  to  economic  tools  for  spec- 
trum management,  and  away  from  more  classical  spectrum  management  consider- 
ations such  as  engineering,  legal,  social  and  even  political,  is  that  in  order  t«  meet 
the  public  interest  requirements  of  Section  1  of  the  1934  Act  or  those  of  Section  101 
of  S,  611,  "far  more  complex  and  detailed  information  is  required  than  can,  in  fact, 
be  gathered  and  processed  centrally."  '  This  "can't  do"  reason  given  by  the  propo- 
nents of  the  use  of  economic  tools  for  spectrum  management  is  simply  not  valid. 
This  argument  for  the  need  for  economic  tools  merely  reflects  the  inability  or. 
perhaps,  unwillingness  of  the  current  spectrum  managers  within  the  Federal  Com- 
munications Commission  to  make  the  effort  to  meet  the  admittedly  hard  challenge 

■"■■'"" ,  ^  .  ...  .  .         .  .         -igj(j,^    (j^Q 

e  Commis- 
sion's spectrum  managers  are  choosing  to  take  what,  on  the  surface,  appears  to  be 
the  eaiser  road  of  relying  on  "market  forces."  Contrary  to  the  allegations  of  the 
proponents  of  the  use  of  economic  tools  for  spectrum  management  that  they  simply 
cannot  cope  with  the  magnitude  of  the  iob  of  marshaling  the  necessary  facts  for 
modern  spectrum  management  using  technical  and  operational  considerations,  the 
fact  is  that  other  spectrum  managers  in  the  United  States,  namely  those  responsible 
for  management  of  the  spectrum  used  by  the  Federal  government,  have,  apparnitly, 
found  a  verv  effective  method  to  gather  and  process  centrally  the  more  complex  and 
detailed  information  required  to  make  current  spectrum  management  aeciatMM 
based  upon  technical  and  operational  considerations.  As  was  pointed  out  at  PWe  25 
of  the  statement  of  Stanley  I.  Cohn  of  the  National  Telecommunications  and  hifiv- 
mation  Administration  (PfTIA)  presented  before  the  House  Communications  Sub- 
committee on  June  12.  1979,  the  Federal  government  spectrum  r^ulatora  have 
already  implemented  two  programs  to  enhance  spectrum  managment  through  the 
use  of  analysis  techniques.  Under  NTIA's  "Spectrum  Resource  Aiseasments,"  an 
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analysis  is  made  of  present  and  projected  use  of  V! 
the  potential  compatibility  problen  '  '' 

between  systems,  determining  i  ' 


operational  stages  of  all  proposed  Federal  communications  syslej 

According  to  Mr,  Cohn.  both  of  these  programs  have  proved  to  be  vevy  useful  ii 
Federal  spectrum  management  and  in  NTlA's  spectrum  planning  effort  '"" 
submits,  therefore,  that  if  these  spectrum   management  approaches  c 

difricuit   allocation   and   assignment   problems   of  Federal   Governmer 

enable  NTIA  to  compile  the  necessary  complex  facts  needed  to  make  sound  deci- 
sions, why  will  these  same  approaches  not  solve  similar  difficult  allocation  problems 
of  non-EOvernment  users  and  the  fact  compilation  and  marshaling  problems  of  the 
Federal  Communications  Commission?  It  is  significant  to  note  that  the  Federal 
Government  spectrum  managers  are  stilt  relying  on  more  clasEicial  spectrum  man- 
agement approaches  rather  than  applying  "economic  tools"  to  solve  their  spectrum 
management  problems.  While  the  reluctance  on  the  part  of  the  Federal  Government 
users  to  even  experiment  in  the  use  of  economic  tools  may  be  due  to  legal  restraints 
in  the  1934  Act,  which  apply  also  to  n on- government  users,  nevertheleas  the  fact 
9  that  the  Federal  Government  is  not  event  suggesting  the  application  of 
ic  tools  to  Federal  Government  spectrum  management  problems,  if  the  the- 

B  of  the  proponents  of  economic  tools  are  right,  it  should  make  no  difference 

whether  the  applicant  is  a  head  of  a  Federal  government  agency  or  the  head  of  a 
private  corporation  seeking  to  utilize  spectrum.  Both  of  these  executives  have  tu 
consider  the  impact  on  their  own  budget  of  the  costs  of  auctions,  fees  or  sealed  bids. 
Therefore,  UTC  submits  that  if  spectrum  management  programs  such  as  those 
developed  for  NTIA  for  Federal  government  spectrum  users  have,  in  fact,  proved  to 
work  tor  the  Federal  government  spectrum,  perhaps  these  same  proven  methods 
should  be  applied  to  non-government  spectrum  management  problems,  at  least 
before  the  Congress  subjects  nongovernment  users  to  the  hazards  and  burdens  of 
large  scale  "experimentation"  with  what  are,  essentially,  classroom  economic  the- 
ories which  have  not  been  tested  in  the  real  world. 

The  proposed  spectrum   utilization  fees  found  m  section   106'lbMV  will  not  be  an 
effectiue  spectrum  management  tool  and  will  only  hamper  the  reliability  and 
adequacy  of  energy  utility  communicalions 
Unlike  commercial  broadcasters  and  common  carriers,  who  generate  revenue  and 
profit   from   their   utiliTation   of  the  spectrum,   the   Energy   Utilities   utilize  their 
private  land  mobile  and  microwave  systems  as  a  tool  to  operate  and  control  in  a 
more  effective  and  efficient  manner  their  utility  systems  and  to  provide  vital  utility 
service  to  the  public  in  a  reliable  fashion.  They  generate  no  revenue  from  the 
ownership  and  operation  of  these  systems.  Rather,  the  operation  of  their  communi- 
cations systems  represents  substantial  costs  to  them.  There  are  several  features  of 
all  types  of  Energy  Utility  operational  telecommunications  systems,  fixed  or  mobile, 
which  are  particularly  pertinent  to  the  spectrum  use  fee  proposed  in  S.  fill.  These 

Heavy  dependence  on  utility-owned  and  operated  systems  as  opposed  to  the  use  of 


Heavy  reliance  on  systems  which  use  spectrum  such  as  land  mobile  radio  and 


:  systems;  and 

Need  for  instantly  available  interference-free  circuits  or  channels  24  hours  a  day. 
365  days  a  year  in  order  to  maintain  control  and  operation  of  utility  systems  and  to 
provide  for  utility  service  restoration  in  the  event  of  a  utility  system  disturbance 
due  to  storm  or  other  natural  disaster. 

It  must  be  kept  in  mind  that  spectrum  utilization  fee  costs,  as  with  other  operat- 
ing costs,  will  have  to  be  passed  on  to  the  utility  consumer  in  the  form  of  increased 
rates.  Because  of  the  above-mentioned  reliability  based  features  of  Energy  Utility 
communications  systems,  the  Energy  Utilities  will  have  to  continue  to  make  every 
effort  to  use  and  maintain  their  existing  private  radio  and  microwave  systems  and 
to  further  develop  such  systems  rather  than  to  go  to  teas  reliable  non-spectrum  or 
common  carrier  alternatives,  so  long  as  the  spectrum  use  fees  or  auction  prices  are 
within  the  bounds  of  reason.  However,  there  is  a  limit  beyond  which  utility  manage- 
ments as  well  as  regulatory  authorities  and.  most  importantly,  utility  customers 
would  not  be  willing  to  pay.  Because  of  these  very  real  cost  limiting  factors  it  may 
well  be  that  in  a  situation  where,  for  example,  the  spectrum  would  go  to  the 
"highest  bidder"  in  an  auction,  a  utility  migtit  not  be  able  to  "outbid '  a  large 
communications  common  carrier,  or  a  broadcaster,  both  of  which  can  make  a  profit 
from  their  use  of  the  spectrum  as  opposed  to  the  Energy  Utility.  In  such 
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result  would  be  that  the  utility  would  be  left  with  a  teas  reliable  communicatioas 
system  which,  in  turn,  would  have  a  direct  impact  on  the  reliability  of  utility 
service  to  the  pubUc. 

With  r^rd  to  the  specifics  of  Section  106(faKl),  UTC  questions  the  fairness  of 
charging  Energy  Utilities  more,  simply  because  of  their  public  service  iriili^tions 
they  must  operate  their  radio  and  microwave  systems  on  a  24-hour  basis.  The 
Energy  Utilities  do  not  choose  to  do  so  out  of  any  profit  motive  as  is  the  case  with 
the  broadcasters.  Rather,  the  Energy  Utilities  are  required  to  do  so  as  a  matter  of 
public  trust  and  responsibility. 

For  these  reasons.  UTC  seriously  questions  the  usefulness  of  spectrum  use  fees  as 
an  effective  spectrum  management  tool  as  compared,  for  example,  to  the  moi« 
classifical  analysis  oriented  approaches  utilized  by  NTIA  for  the  Federal  govern- 
ment's utilization  of  the  spectrum. 

The  use  of  auctions  and  sealed  bids  as  proposed  in  section  106(bXS)  have  limited,  if 
any,  applicability  to  energy  utility  land  mobile  and  microwave  operations  and 
will  lead  to  undesirable  social,  economic,  and  political  results 

Insofar  as  the  applicability  of  auctions  or  sealed  bids,  the  only  place  where  UTC 
can  see  such  a  system  working  is  in  situations  such  as  broadcast  or  common  carrier 
where  there  are  a  number  of  contenders  for  an  exclusive  channel,  the  use  of  which 
can  result  in  substantial  profit.  Even  here,  however.  UTC  believes  it  is  essential 
that  the  r^ulatory  agency  should  first  make  a  determination  by  rule  making, 
hearing,  or  otherwise  that  the  various  contenders  or  participants  in  the  auction 
have  equivalent  qualification  and  that  the  intended  use  of  the  spectrum  by  all 
contenders  is  essentially  the  same  from  a  public  interest  point  of  view.  Thua,  the 
only  real  purpose  the  auction  serves  in  such  cases  is  to  eliminate  the  ccet  and  time 
of  any  further  comparative  hearings  which  would  otherwise  be  required  to  deter- 
mine which  of  the  relatively  equal  contenders  should  be  given   the  assignment. 

ITiis  analysis  of  the  value  of  auctions  was  borne  out  by  the  testimony  given  by  the 
Chief  of  the  Commission's  Private  Radio  Bureau,  Mr,  Carlos  V,  Roberts,  at  the 
September  21.  1978,  hearings  before  the  House  Communications  Subcommittee  On 
H,R.  13015  (see  pages  76-77  of  transcript  of  hearings  for  that  date).  For  example,  at 
that  time.  Mr.  Roberts  indicated  that  the  concept  of  the  auction  was  not  intended 
for  widespread  use  in  the  land  mobile  services  and  that  there  were  only  a  limited 
number  of  circumstances  in  which  an  auction  could  be  usable.  First  of  all.  one  of  the 
conditions  for  the  use  of  the  auction  would  have  to  be  that  the  frequency  is  not 
shared  with  more  than  one  licensee  but  is  assigned  exclusively  to  one  entity. 
Typically,  this  does  not  occur  in  most  of  the  land  mobile  services.  It  would  occur, 
however,  with  the  mobile  telephone  services  provided  by  the  common  carriers.  Also, 
this  requirement  would  seem  to  preclude  the  use  of  auctions  even  as  to  land  mobile 
spectrum  which  only  has  limited  sharing,  such  as  the  SOO  MHz  band  alignments 
which  are  subject  to  "loading  standards,'  since  it  is  still  possible  to  have  more  than 
one  licensee  on  such  a  channel. 

It  would  not  seem  appropriate,  therefore,  to  apply  auctions  to  existing  Power 
Radio  Service  land  mobile  spectrum  since  that  is  snared.  Even  as  to  any  "new  aiid 
exclusive"  allocations  which  might  become  available  for  access  bv  Energy  Utilities, 
such  as  in  the  800  MHz  band,  auctions  may  not  be  in  the  puolic  interest  since, 
presumably,  the  Energy  Utilities  involved  would  be  competing  in  the  auction  for  the 
same  spectrum  with  other  types  of  users  and  it  is  entirely  possible  that  another 
contender  which  happens  to  nave  more  funds  to  spend  in  the  auction  would  be  the 
"winner."  It  does  not  follow  that  the  applicant  with  the  largest  amount  of  money  to 
spend  at  an  auction  is  necessarily  the  beat  recipient  of  the  spectrum  from  a  punlic 
interest  point  of  view. 

Thus,  for  these  reasons,  UTC  submits  that  contrary  to  the  allegations  of  the 
proponents  of  the  use  of  auctions,  sealed  bids  or  lotteries,  these  measures  would 
probably  have  very  little,  if  any,  positive  role  to  play  in  the  spectrum  management 
of  the  frequencies  used  by  the  Energy  Utilities  or,  for  that  matter,  other  private 
land  mobile  users,  the  only  place  where  auctions  would  serve  any  useful  purpose 
would  be  to  eliminate  the  time  and  costs  in  comparative  hearing  in  services  such  as 
common  carrier  or  broadcast  where  there  is  an  exclusive  assignment  made  and  the 
recipient  of  that  assignment  is  able  to  generate  revenue  as  a  result  of  "winning"  in 
the  auction.'  UTC  submits  that  it  would  be  much  more  in  the  public  interest  to  use 

■  Another  economic  tool  advanced  is  "transferring  of  liceosee."  While  this  nu(fat  eonceivafal* 
be  practical  on  a  small  scale  for  relatively  confined  geographic  areai,  >uch  H  for  snisll  local 
business,  it  does  not  seem  to  have  an^  practical  applicability  to  Energy  Utility  operations  or  to 
other  viiAe  area  or  ribbon  type  operations  where  it  would  be  nocessan'  for  the  applicaiit  such  w 
the  utility  which  had  operations  over  several  stales  to  "buy  up"  all  of  the  liceiuea  on  •  prro 
frequency  or  set  of  frequencies  in  the  multiple  Mate  area  so  that  the  utility  would  have  a 
compatible  syatemwide  communications  neL 
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procedures  such  as  those  found  in  NTIA'a 
make  spectrum  management  decisions. 

The  ability  of  the  Commission  to  exact  unlimited  "spectrum  use"  fees  or  to 
allocate  and  assign  spectrum  to  those  with  the  deepest  pocket  at  an  auction  or  in 
sealed  bids  can  only  result  in  a  situation  where  a  few  large  organiiations  purchase 
and  control  most  of  the  spectrum  since  they  can  profit  from  such  spectrum.  These 
are  the  users  to  which  the  spectrum  has  the  most  "value."  Thus,  the  spectrum  use 
fees,  auctions  and  the  like  will  result  in  oligopoly,  not  competition,  in  telecommvini- 

Although  the  use  of  such  economic  tooJs  is  advocated  in  the  name  of  "deregula- 
tion" and  "free  enterprise,"  actually,  the  ultimate  result  will  be  more  Federal 
Government  regulation  and  no  "free  enterprise"  in  order  to  cure  the  evils  brought 
about  by  oligopolies  being  formed  because  of  complete  reliance  on  "market  forces." 
This  seems  to  be  a  classical  case  of  where  in  the  name  of  "deregulation"  a  reason- 
ably smooth  working  existing  system  requiring  only  a  reasonable  level  of  govern- 
mental intervention  (e.g.  joint  FCC-user  participation  in  the  allocation,  assignment 
and  coordination  process]  is  destroyed,  it  is  replaced  with  an  untestad  system  which, 


n  the  surface,  has  minimal  governmental  intervention  land  no  user  participati 
but  which  can  only  result  in  severe,  adverse  consequences  (e.g.  oligopolyl.  To  cure 
the  problems  created  by  complete  reliance  on  "market  forces"  will  require  massive 
doses  of  governmental  regulation  and  intervention  in  spectrum  management,  but 
now  without  any  effective  user  participatton.  Thus,  the  net  result  is  more,  not  less, 
direct  intervention  by  government  into  the  operations  of  spectrum  users,  but  all  in 
the  name  of  "deregulation"  and  "free  enterprise." 

tools  for  spectrum  manage- 

UTC  submits  that  the  spectrum  manager  should  be  required  to  take  all  relevant 
factors  into  consideration  in  determining  the  most  importknt  and  most  efficient  use 
of  the  spectrum.  These  include;  sound  engineering /technical  principles;  operating 
ialimi 

c  tools"  sucn  as  auctions  and  sealed  bids,  UTC  urges  that  at  least  insofar 


requirements:  market  place  demands;  social  impacts;  and  legal  considerations. 
Thus,   instead   of  permitting   reliance  only  on   spectrum   use   fees,   and   related 


as  the  private  land  mobile  and  microwave  services  are  concerned,  the  approach  ii. 
Section  106  be  abandoned  and  instead,  a  new  section  be  developed  dealing  with 
spectrum  management  and  allocation  which  would  establish  statutory  criteria  con- 
sistent with  Section  101  of  S.  611  which  the  Commission  must  follow  in  spectrum 
management  and  spectrum  allocation  decisions.  These  criteria  could  include;  The 

K opened  use  of  the  spectrum  will  assist  in  the  provision  of  services  to  large  num- 
rs  of  the  public;  the  proposed  use  of  the  spectrum  will  promote  safety  of  life  and 
property;  and  the  proposed  use  of  the  spectrum  promotes  competition  and  reflects 
market  demand. 

If  the  Congress  believes  the  Commission  needs  specific  guidelines,  instead  of  those 
enumerated  in  Section  lOClbXll.  UTC  woald  suggest  that  guidelines  such  as  those 
used  for  Federal  government  spectrum  by  NTIA  be  considered.  In  fact,  at  page  25  of 
his  June  12,  1979  Statement  before  the  House  Communications  Subcommittee  on 
H.R.  3333,  Stanley  1.  Cohn  of  NTIA  suggested  that  as  an  alternative  to  exclusive 
allocation  and  assignment  authority  being  placed  in  the  proposed  National  Telecom- 
munications Agency,  the  Commission  could  improve  its  spectrum  management  by 
enhancement  of  the  analytical  activities  which  serve  as  a  base  for  spectrum  plan- 
ning such  as  those  found  in  NTIA's  "Spectrum  Resource  Assessments."  UTC  be- 
lieves this  suggestion  has  great  merit  as  it  requires  the  spectrum  manager  to 
consider  a  number  of  relevant  considerations.  Thus,  in  lieu  of  the  provisions  of 
Section  10G(bl  perhaps  (he  following  could  be  considered; 

Section  ICHilbl.  In  managing  the  utiliiation  of  the  spectrum  for  non-broadcast 
purposes  the  Commission  shall  analyze  and  make  Findings  consistent  with  Section 
101,  as  to; 

(1)  Prwent  and  projected  use  of  vai 

(2)  Potential  compatibility  problei 
greater  use  of  the  spectrum; 

(3|  Intra-  and  inter-service  sharing  opportunities;  and 

(41  Actions  which  will  improve  the  elTlciency  and  elTectiveness  of  spectri 
which  are  based  upon  sound  engineering  principles,  user  operational  require 
market   place  demands,   desirable  social   impacts  and   appropriate   legal   consider- 
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In  this  connection  if  those  within  the  Commission  responsible  for  spectrum  man- 
agement do  not  believe  they  can  cope  with  developing  this  information,  perhaps 
there  is  merit  to  consider  relieving  the  Commission  of  this  burden  and  placing  the 
responsibility   of  non -government   spectrum   management   li,e.   authority   to   make 
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allocations  amonK  various  types  of  users  or  services  and  development  of  assignment 
principles)  with  NTIA.  If  such  were  done  there  should  also  be  a  statutory  require- 
ment that  NTIA  adopt  procedural  rules  which  would  give  non-government  users  the 
same  procedural  rights  they  have  now  in  allocation  and  assignment  matters  before 
the  Commission.  As  was  suKgested  in  Mr.  Cohn's  June  12  Statement  on  H.R.  3333 
the  Commission  would  still  have  authority  to  issue  authoriiations  (licensea)  to 
specific  applicants.  It  could,  if  it  wished,  employ  auctions  in  lieu  of  comparative 
hearings  in  cases  of  common  carriers  and  broadcasters. 

Inlertonnection  prouUions  of  section  207  should  be  clarified  to  require  interconnec- 
tion of  private  communications  systems  under  reasonable  terms 

The  Energy  Utilities  are  very  heavy  users  of  private  communications  systems 
such  as  land  mobile,  microwave,  power  line  carrier  and  wireline/cable  systenu. 
These  private  communications  systems  are  used  for  the  operation  and  control  of  the 
Energy  Utility  system  and  they  are  not  substitute  "telephone  systems."  There  is  a 
need  for  interconnection  of  these  private  Bystems  with  the  telephone  systems,  pri- 
marily with  Private  Line  Service  (PLS),  but  also,  particularly  in  emergencies,  wilii 
the  Public  Switched  Telephone  Network  (PSTN).  This  interconnection  has  been 
achieved  historically  through  the  so-called  "right-of-way"  tariff  provisions  that  have 
allowed  r^ulated  users  such  as  electric  utilities  and  pipeline  companies  to  intercon- 
nect directly  with  PL£  and,  in  emergencies,  with  the  PSTN  on  a  manual  basis. 

These  "right-ofway"  tariff  provisions  have  served  well  over  the  decades.  These 
interconnection  arrangements  have  been  expanded  following  the  Carterphone  deci- 
sion to  let  other  users  of  private  communications  systems  intercomiect,  but  with 
some  restrictions.  On  March  22,  1979  the  Commission  released  a  decision  in  a 
proceeding  involving  Aeronautical  Radio,  Inc.  (AIRINC)  which  eliminated  some  of 
the  restrictions  which  had  been  found  in  the  intrastate  tariffs  which  had  restricted 
AIRINC  and  other  users  from  interconnecting  their  private  communications 
systems. 

UTC's  concern  with  Section  207  of  S.  611  is  that  the  langua^  dealing  with 
interconnection  requirements  of  telecommunications  carriers  which  provide  ex- 
change, interexchange  or  international  communications  service  deals  with  only  the 
interconnection  requirements  of  other  carriers  and  no  mention  is  made  of  intercon- 
necting private  communications  systems.  UTC's  concern  is  that  this  could  be  read  as 
reflecting  Congressional  intent  to  limit  reasonable  interconnection  to  carriers  and 
preclude  interconnection  of  private  systems. 

It  is  obvious  that  operators  of  Energy  Utility  private  communications  systems  are 
not  "carriers"  under  any  stretch  of  the  imagination  either  in  definition  or  in  fact. 
They  generate  no  revenue  from  the  operation  of  the  systems.  They  do  not  provide 
communications  for  hire.  They  use  these  systems  for  their  own  operating  require- 

UTC  would  suggest  that  line  16  of  Section  2074a)  be  amended  by  inserting  the 
words  "or  operator  of  a  private  telecommunications  system"  between  the  words 
"carrier"  and  "upon"  so  that  the  first  sentence  of  Section  207(a)  reads  as  follows: 

"Every  telecommunications  carrier  which  provides  an  exchange,  interezchange.  or 
international  telecommunications  service  or  facility  for  which  it  is  not  subject  to 
effective  competition  shall  establish  physical  connections  with  any  other  carrier  or 
operator  of  a  private  telecommunications  system  upon  request  therefore." 

UTC  appreciates  this  opportunity  to  present  its  views  on  these  important  Bills. 

U.S.  Telephonb  &  Tblegbaph  Corp., 

A  SuBSiDiAKv  or  nr. 
New  York,  N.Y..  July  g.  1979. 
Mary  Jo  Manning,  Esq., 

Communications  Counsel.  Communications  Subcommittee  on  Commertx,  Science,  and 
Transportation,  Russell  SenaU  Office  Building,  Waskingtoa.  D.C. 
Dear  Ms.  Manning:  Proposed  Section  327(b)  of  H.R.  3333,  if  enacted,  would 
require  the  Commission  to  develop  procedures  for  implementing  "long  run  marginal 
cost  methodology"  for  use  in  making  determinations  as  to  whether  proposed  rates 
filed  by  a  "dominant  carrier"  are  just  and  reasonable. 

Although  there  are  technical  differences  in  economic  theory  between  long  run 
marginal  coat  methodology  and  long  run  incremental  cost  methodology,  these  terms 
are   used   interchangeably,   both  by  A.T.   &  T.  witnesses  testifying  in  support  of 

firoposed  Section  ZZi,  and  the  Subcommittee  Staff  in  its  Section-by-Section  analysis, 
t  is  the  view  of  ITT  that  the  use  of  either  traditional  LRIC  or  AT,  &  T.'s  version  of 
LRIC  would  be  inappropriate  as  the  basis  for  determining  whether  t< ' 
tions  rates  are  just  and  reasonable. 
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LRIC  is  an  inveBtment  planning  guide,  not  a  practical  pricing  methodology. 

LRIC  is  inappropriate  where  both  competitive  and  monopoly  services  are  provided 
by  A.T.  8l  T.; 

It  does  not  provide  the  Commission  with  the  means  to  detect  interservice  cross- 
subaidization: 

A.T.  &  T.  has  a  minimal  amount  of  directly  attributable  competitive  service  costs. 

LRIC  does  not  provide  the  Commission  with  suflicient  information  to  verify 
regulatory  compliance. 

A.T.  &  T.'s  consistent  record  of  unreliable  service-by-service  forecasting. 

If  A.T.  &  T.  is  permitted  to  set  prices  for  competitive  service  on  the  basis  of  LRIC 
and  then  set  prices  for  monopoly  services  at  whatever  levels  are  required  to  satisfy 
A.T,  &.  T.'s  total  revenue  requirements,  monoj^hi  rate  payers  ^uld  not  help  but 
cross-subsidize  the  competitive  services  of  A.T.  &  T.  The  overwhelming  competitive 
advantage  such  a  regulaton'  travesty  would  give  A.T.  &  T.  can  be  appreciated  when 
it  is  realized  that  A.T.  &  T,  and  its  various  subsidiaries  presently  have  over  $110 
billion  in  gross  telephone  plant. 

The  competitive  advantage  which  legislatively  mandated  LRIC  pricing  would  give 
A.T.  &  T.  has  long  been  one  of  A.T.  &.  T.'s  primary  regulatory  objectives.  Although 
the  Subcommittee  Staff  analysis  states  that  "there  is  no  comparable  provision  in 
either  H.R.  13015  or  the  1934  Act,  it  fails  to  note  that  LRIC  was  a  key  provision  of 
the  Consumer  Communications  Reform  Act  of  19T6  (H.R.  123231  (sometimes  referred 
to  as  the  "Bell  Bill"). 

For  the  reasons  set  forth  in  the  attached  Position  Paper,  proposed  Section  327  is 
totally  inappropriate  in  any  rewrite  or  amendment  of  the  present  Communications 
Act,  and  the  question  of  appropriate  cost  methodology  utilized  bv  a  telecommunica- 
tions common  carrier  to  set  rates  for  its  services  should  be  left  to  the  FederaJ 
Communicatioiu  Commission. 

If  you  wish  to  discuss  this  matter  please  feel  free  to  contact  either  myself,  ((212) 
797-7485.  or  Joaeph  J.  Jacobs,  1212)  797-7468,  or  Randall  B.  Lowe,  (212)  797-4457). 
Very  truly  yours, 

John  P.  Barrv,  Vice  President. 

Attachment. 

I.  iNTSODUcnoN.  Position  and  Background 


In  cases  where  a  dominant  carrier  provides  both  monopoly  and  competitive  serv- 
ice there  is  the  problem  of  allocating  ioint  and  common  costs  so  that  such  a  carrier 
can  compete  effectively  without  burdening  users  of  monopoly  services  with  coats 
that  properly  are  associated  with  competitive  service.  This  is  aggravated  when 
maisinal  cost  or  Long  Run  Incremental  Cost  (LRIC)  pricing  techniques  are  em- 
ployed to  allocate  costs  between  services  while,  at  the  same  time,  the  form  of 
regulation  is  based  upon  the  rate  of  return  on  total  historical  costs. 

Although  proposed  Section  327  of  H.R.  3333  attempts  to  address  this  problem  by 
requiring  the  Commission  to  develop  procedures  for  implementing  "long  run  mar- 
ginal cost  methodology",  a  substantial  portion  of  the  legislative  history  being  devel- 
oped with  respect  to  this  Section  addresses  long  run  incremental  costing — a  techni- 
cally different  economic  theory.  For  example,  A.T,  &  T.  witneeses  testifying  in 
suppori  of  proposed  Section  327  as  well  as  the  Staff  of  the  Communications  Subcom- 
mittee in  its  "Section-by-Section  analysis  of  H.R.  3333"  use  these  terms  interchange- 
ably. Moreover,  as  will  be  subsequently  demonstrated,  the  term  LRIC  as  utilized  by 
A.T.  &  T.  differs  in  a  number  of  significant  ways  from  traditional  economic  LRIC. 
The  semantic  confusion  among  these  terms  points  up  the  difficulties  involved  in 
attempting  to  have  Congress  legislate  economic  theory. 

It  is  our  position  that  the  use  of  either  traditional  LRIC  or  A.T.  &  T.'s  version  of 
LRIC  would  be  inappropriate  as  the  basis  for  determining  whether  telecommunica- 
tions rates  are  just  and  reasonable  for  the  following  reasons: 

LRIC  is  an  investment  planning  guide,  not  a  practical  pricing  methodology. 

LRIC  is  inappropriate  where  both  competitive  and  monopoly  services  are  provided 
by  A.T.  &  T.;  it  does  not  provide  the  Commission  with  the  means  to  delect  the 
interservice  cross-subsidization;  A.T.  &  T.  has  a  minimal  amount  of  directly  attritu- 
table  competitive  service  costs. 

LRIC   does   not   provide   the  Commission   with   sufficient   information   to  verify 


A.T.  &  T.'s  consistent  record  of  unreliable  service-by-service  forecasting. 
This  paper  does  not  propose  an  alternative  to  rate  base  regulation  nor  does  it 
evaluate  the  utility  of  this  form  of  r^ulation.  Instead,  the  following  discussion 
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narginal  coat  allocation  procees  given  rate  of  return 

B.  BACKGROUND 

The  need  for  a  proepective  pricing  methodology  ia  an  outgrowth  of  the  introduc- 
tion of  competition  in  telecommunication  markets  which  were  previously  monopolis- 
tic. However,  in  implementing  this  policy,  the  Commission  was  concerned  with  the 
potential  for  A.T.  &  T.  tc  engage  in  predatory  pricing  and  inter-service  croes- 
subsidization.  This  concern,  among  others,  prompted  the  Commission  to  initiate 
Docket  No.  1S12S  which  was  an  investigation  into  the  lawfulness  of  all  A.T.  &  T's 
interstate  rates  and  services.  Several  alternative  costing  techniques  were  proposed 
during  the  course  of  the  Docket  No.  18128  investigation.  These  provided  A.T.  &  T. 
with  the  flexibility  to  choose  many  different  allocative  techniques  in  comparison  to 
the  then  prevailing  allocation  method— fully  distributed  cost  (PDC)  method  1.  Of  all 
of  the  proposed  costing  techniques  A.T,  &  T's  LRIC  provided  the  great«8t  flexibility 
in  the  allocation  of  costs  to  service  categories.  The  FDC  method  1  technique  es- 
poused by  the  Common  Carrier  Bureau  of  the  Commission  was  the  most  restrictive. 
In  October  of  1976,  the  Commission,  in  its  decision  in  that  Docket,  adopted  method 
7,  a  middle  ground  position,  which  provided  A.T.  &  T.  with  prospective  flexibility 
while  still  insuring  carrier  accountability. 

II.    LRIC   Ib    an    iNVESTMEtdT   PLANNING   GuiDB,   NOT  A   PRACTICAL  PRICING 
METHODOLOGy 

A.  TRAnmONAL  LRIC 

The  traditional  economic  theory  of  LRIC  specifies  that  only  directly  attributable 
incremental  investments  and  expenses  should  be  taken  into  account  when  determin- 
ing the  price  of  additional  quantities  of  a  new  or  existing  service.  That  is,  it  is  the 
long-run  change  in  total  cost  as  a  result  of  the  supply  of  an  additional  unit  of 
service.  In  this  regard,  directly  attributable,  in  general,  refers  to  those  elementa 
which  unambiguously  contribute  to  the  production  of  a  specific  cat^ory  or  cIbbs  of 
service.  The  term  "incremental"  is  used  to  refer  to  the  increase  in  costs  due  to  a 
change  from  one  level  of  production  to  another  in  such  class  of  service. 

Traditional  LRIC  analysis  has  the  following  distinctive  characteristics:  it  is  for- 
ward looking;  it  is  long-run;  and  it  employs  alternative  levels  of  output  in  the  same 
time  period. 

LRIC  analyses  are  "forward  looking"  because  the  estimated  long-run  incremental 
costs  are  forecasted  as  opposed  to  being  computed  from  present  or  historical  data  as 
utilized  in  a  traditional  fully  distributed  cost  methodolon'-  The  LRIC  analyses  are 
"long-run"  because  they  refer  to  a  future  point  in  time  when  all  costs  vary  directly 
with  the  levels  of  output.  A  firm  can  then  choose  between  al!  factors  of  production 
including  embedded  plant  facilities  in  arriving  at  pricing  and  investment  decisions. 
The  LRIC  analyses  employ  alternative  levels  of  output  m  the  same  time  period  bo 
that  the  analyses  can  take  into  consideration  the  relationship  between  return  on 
investment  and  expenses  and  the  level  of  output.  As  a  result  of  these  features, 
LRIC,  in  theorv.  allows  the  optimal  output  level  and  the  associated  investment/ 
expense  schedule  to  be  determined. 

Although  traditional  LRIC  has  served  as  a  corporate  planning  guide,  the  uae  of 
LRIC  is  inappropriate  for  the  telecommunications  industry.  The  economic  theory 
underlying  LRIC  was  originally  developed  in  the  context  of  a  publicly  owned  monop- 
oly supplier  providing  a  single  utility  service.  Its  application  to  a  telecommunica- 
tions supplier  providing  both  monopoly  and  competitive  services  is  a  very  recent 
and  very  different  development  than  its  prior  applications. 

The  reason  many  economists,  in  theory,  favor  the  use  of  traditional  LRIC  ia  that 
it  allows  the  most  economically  efficient  allocation  and  use  of  society's  re«ourcee  by 
a  utility  providing  a  single  monopoly  service  to  be  attained  when  the  maiginal 
revenue  of  each  individual  unit  of  service  is  set  equal  to  the  actual  marginal  or 
incremental  cost  of  producing  that  pariicular  unit.  'To  reach  this  objective,  uie  firm 
should  perform  the  conceptual  exceriment  of  adjusting  those  variables  under  its 
control  until  it  is  impossible  to  further  increase  profits.  This  requires  evaluating  the 
incremental  or  marginal  profit  obtainable  from  producing  one  more  unit  of  output. 
If  the  incremental  contribution  to  profit  of  increasing  the  level  of  the  service 
becomes  zero,  the  utility  has  produced  a  level  of  service  where  any  additional  level 
would  not  be  profitable. 

On  the  other  hand,  if  the  utility  is  not  a  monopoly,  no  such  maximizaticHi  need 
occur  because  the  marginal  cost  to  the  firm  providing  a  competitive  service  is  not 
the  same  as  the  marginal  cost  to  society.  'This  difference  between  the  coot  to  a 
competitive  firm  and  society  occurs  because,  in  general,  each  firm  employs  different 
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which  yau  have  been  confronted  comes  in  the  precise  language  and  application 
findings,  and  several  different  interpretations  of  specific  passages  have  already  been 
advanced.  As  to  these  paaaages,  he  hearings  have  indicated  that  additional  drafting 
is  required  to  clearly  express  intent  and  meaning  of  the  legislation. 

3.  The  hearings  have  indicated  a  consensus  that  over  time  competition  in  most 
telecommunications  markets  will  achieve  the  results  which  are  generally  attributed 
to  it,  but  that  these  changes  will  occur  at  different  rates  in  di^erent  markets  and 
that,  in  some  markets,  effective  competition  will  not  exist  at  all.  Although  there  has 
been  less  discussion  of  this  specific  test,  it  is  clear  that  the  effect  of  growth  and 
development  in  telecommunicBtions  competition  can  only  be  measured  in  terms  of 
its  effect  on  users — not.  for  example,  simply  on  the  market  shares  or  profit  levels  of 
members  of  the  industry.  This  t^  leads  to  what  is  perhaps  the  most  fundamental 
principle. 

4,  Fundamentally.  Congress  should  ensure  in  the  legislation  that  the  existing 
level  of  communications  service  is  not  d^raded  and  that  the  future  development  of 
service  at  the  lowest  possible  prices  is  not  hindered. 

These  principles,  in  turn,  point  to  the  type  of  mandate  which  Congress  must 
embody  in  the  new  legislation.  In  our  view,  none  of  the  draft  bills  explicitly  develop 
these  mandates  in  final  form,  but  each  version  contains  a  foundation  that  is  suffi- 
cient to  build  these  Congressional  directives.  What  may  emerge  from  these  man- 
dates is  legislation  which  is  less  complex  than  the  draft  bills  now  before  the 
Subcommittee  of  the  Senate  and  House  of  Representatives.  The  moat  useful  legisla- 
tion will  be  that  which  does  not  simply  pick  and  choose  among  the  opposing 
contentions  of  industry  members,  but.  instead,  references  a  Congressional  intent  to 
achieve  the  protection  and  satisfaction  of  the  end  users  of  telecommunications 


This  legislation  should  not  bind  any  government  agency  to  a  single  set  of  foresee- 
able circumstances  in  the  industry,  but  allow  those  to  whom  Congress  delegates  its 
powers  the  flexibility  to  adjust  the  regulatory  effort  to  a  wide  variety  of  conditions. 
No  single  prognosis  for  the  industry — can  be  said  to  be  wholly  accurate,  and, 
therefore,  the  regulatory  effort  should  not  be  constrained  by  explicit,  pre-established 
time  limits  as  a  matter  of  immutable  statutory  language. 

Users,  including  the  users  represented  by  NRMA,  require  the  following  directives 
from  Congress: 

1.  Industry  utruclure  and  degrees  of  regulation. — The  Federal  regulator  should  be 
empowered  to  classify  carrieis  based  upon  degrees  of  economic  and  market  power. 
This  authority  should  extend  to  creating  different  sub-category  ctassifications  based 
on  competitive  conditions  or  r^ulatory  requiremenlfi,  in  order  to  distinguish,  for 
example,  differences  among  relevant  submarkets  or  among  different  get^raphical 
regions  of  the  United  States.  These  carrier  classifications,  and  the  tests  on  which 
they  are  based,  should  be  capable  of  being  changed  by  the  agency  as  circumstances 
require.  None  of  these  claaaifications  or  categories  should  expire  solely  in  a  prede- 
termined time  period.  In  particular,  automatic  and  complete  deregulation  of  any 
firm  or  market  should  not  be  mandated.  Instead,  it  should  occur  only  when  the 
conditions  established  by  Congress  and  the  federal  regulatory  agency  can  be  affir- 
matively demonstrated  to  exist. 

2.  Industry  structure  and  corporate  organization.— In  order  to  further  the  general 
development  of  competition,  either  the  l^ialation  or  the  regulatory  agency  should 
define  separate  corporate  structures  only  between  clearly  separate  communications 
maricets  and  services.  The  four  major  separate  areas  which  have  been  identified  are 
terminal  equipment,  domestic  intercity  services,  international  services  and  informa- 
tion or  value-added  telecommunications  services.  The  pace  at  which  deregulation  or 
increased  competition  may  occur  in  these  four  areas  likely  will  vary  substantially, 
thus,  furiher  divisions  within  each  area — for  example,  between  diflerent  types  of 
intercity  services— should  be  neither  absolutely  defmed  nor  foreclosed  by  the  legisla- 
tion. Such  treatment  is  vital  to  allow  the  continued  provision,  and  expansion,  of 
services  in  all  relevant  markets,  including  the  numerous  geographical  areas  in 
which  effective  competition  may  not  occur  for  many,  many  years.  Further  corporate 
disint^ration  within  these  major  areas  will  not  produce  more  economically  efficient 
results  than  will  an  effective  cost  accounting  system  coupled  with  the  continuing 
authority  of  the  federal  regulator  to  oversee  corporate  activity  and  test  market 
conditions.  Excessive  corporate  disintegration  may  well  produce  only  multiple  sets 
of  books,  which  would  make  the  effect  of  comprehensive  regulatory  or  market 
policies  impossible  to  evaluate.  A  number  of  existing  or  potential  telecommunica- 
tions services  may  cease  to  exist  if  industry  members  are  unduly  constrained,  either 
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3.  Information  seruices.— Providers  of  information  services,  including  those  who 
utilize  telecommunications  as  a  part  of  the  service  should  remain  imr^ulatecl.  Tine 
corporate  structure  of  mt^or  telecommunications  carriers,  who  also  provide  informa- 
tion services,  should  be  redefined  to  provide  a  severance  of  the  two  activities,  under 
Congressional  directives  implemented  by  the  federal  regulator.  Value-added  tele- 
communications services  are  information  services  whenever  the  form  of  the  commu- 
nication is  changed  or  expanded  in  any  manner,  or  the  interaction  of  the  communi- 
catioD  is  accomplished  on  a  delayed  basis.  Any  change  in  information  other  than 
"real-time"  media  conversion  in  telecommunications  services,  if  determined  by  tbe 
federal  regulator  to  be  an  "information"  service,  may  be  subject  to  provision  by  a 
separately  structured  provider  of  value-added  services.  This  derinition,  or  dividing 
line,  is  sufficiently  rigorous  that  the  separation  of  organizational  structures  will 
prevent  croes  subsidies  among  complimentary  markets.  Access  to  the  telecommuni- 
cations media  should  be  provided  to  all  organizations— whether  affiliated  with  a 
telecommunications  supplier  or  not,  on  a  non-discriminatory  basis  both  in  terms  of 
price  and  priority  of  connection,  subject  to  the  oversight  of  regulatory  authoritiea. 

4.  Terminal  equipment.  Telecommunications  equipment  should  be  prospectively 
der^ulated,  but  this  deregulation  should  not  disturb  the  users'  existing  economic 
reliance  in  older  equipment  products,  provided  via  older  technologies  and  in  leas 
competitive  circumslancea.  Users'  economic  investments  in  existing  terminal  equip- 
ment will  be  influenced  by  competition  only  gradually — as  equipment  is  replaced  in 
the  normal  course  of  the  users'  business  activities.  Those  who  propose  an  immediate 
and  complete  der^ulation  of  terminal  equipment,  including  older  types  still  in  use, 
would  i^ore  the  provision  of  these  terminals  under  leasing  arrangementa  where 
the  dominant  carriers  continue  to  control  the  prices.  Regulatory  authorities  should 
maintain  the  supervision  over  older  types  of  equipment,  which  will  then  be  gradual- 
Iv  replaced  and  written  off  under  the  influence  of  digital  technology  and  its  market- 
Jetermined  economic  advantages.  If  newer  offerings  of  equipment  are  deregulated— 
for  example,  products  introduced  since  January  1,  1977 — regulatory  authority 
should  remain  for  five  to  seven  years  concerning  aU  prices,  terms  and  conditicms 
under  which  the  older  products  are  offered  to  allow  users  to  recover  their  economic 
commitments  in  such  equipment  and  avoid  the  waste  of  usable  resources.  A  sepa- 
rate corporate  organization  should  apply  only  to  der^ulated  equipment,  and  the 
regulatory  authority  should  be  empowered  to  collect  and  distribute  information  on 
the  prices,  terms  and  conditions  under  which  der^ulated  equipment  is  being  of- 
fered, to  promote  the  flows  of  market  information  that  must  exist  to  cement  true 
competition. 

5.  Network  access  and  usage.— li  is  imperative  that  Congress  mandate  that  access 
to  the  telecommunications  network  br  granted  to  both  private  users  and  common 
carriers,  under  conditions  and  prices  which  are  presumptively  identical.  The  access 
arrangements  should  be  interconnected  under  common  standards  by  means  of  a 
single  method  for  setting  priorities.  This  mandate  must  replace  the  current  system 
of  jurisdictional  separations  and  settlements,  but,  recognizing  that  degradation  of 
service  of  independent  telephone  companies  should  also  be  avoided,  the  subsidies 
inherent  in  the  current  mechanism  can  only  be  gradually  phased  out.  In  the 
interim.  Congress  should  recognize  that  any  subsidies  will  be,  in  effect,  baaed  on  the 
taxation  of  end  users,  and  that  user  taxes  must  be  accounted  for  and  administered 
separate  from  the  costs,  prices,  and  conditions  by  which  telecommunications  serv- 
ices are  provided.  Finally,  in  order  to  achieve  the  most  efficient  use  of  telecommuni- 
cations resources,  the  legislation  should  affirmatively  allow  users  to  share  their  own 
communications  facilities  as  well  as  those  provided  by  common  carriers,  and  it 
should  narrowly  defme  the  conditions  under  which  joint  use  of  facilities  among 
customers  will  be  considered  as  "resale"  of  communications  services. 

6.  Intraexchange  services. — Because  the  exact  rate  of  growth  and  nature  of  compe- 
tition is  not  known.  Congress  should  act  to  protect  all  existing  intraexchange 
services.  This  category  includes  both  the  services  used  to  access  the  interexchange 
network  and  those  used  for  strictly  local  communications.  The  current  prices  and 
terms  of  service  in  the  local  exchanges  of  the  country  vary  markedly,  and  all  of  the 
legislation  being  considered  would  require  distinct  changes  in  the  ^versity  of  local 
calling  area  definitions.  These  changes  should  be  allowed  to  evolve  gradually  under 
the  continued  influence  of  state  regulators.  Moreover,  the  redefinition  of  intraex- 
change areas  should  not  be  accomplished  under  fixed  geographical  standards  which, 
by  themselves,  have  little  to  do  with  the  local  telecommunications  community — such 
as  Standard  Metropolitan  Statistical  Areas.  In  sum,  Congress  should  recognize  the 
diversity  of  communities  now  being  served  by  local  areas  and.  as  well,  avoid  any 
regulatory  or  deregulatory  action  which  would  allow  the  service  providers  to  unduly 
raise  the  price  of  local  a*-- ---- 
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7.  Regulatory  procedures. — The  reform  of  the  Communication b  Act  of  1934  should 
be  as  flexible  as  the  statutory  standard  that  ia  being  replaced.  Thus,  Congress 
should  allow  latitude  in  its  prescription  of  the  procedures  and  standards  used  by  the 
federal  r^ulatory  authority.  Methods  by  which  the  costs  of  reflated  services  are 
calculated  or  allocated  are  entremely  complex  subjects  about  which  numerous  feder- 
al and  state  agencies  have  reached  different  determinations.  Congress,  therefore, 
should  leave  the  determination  of  coat  standards  to  the  regulatory  authority  and 
focus  its  mandate  in  terms  of  the  "end  result"  goals:  increased  competition  and 
economic  efficiency  in  the  allocation  of  telecommunications  resources.  Furthermore, 
wherever  some  degree  of  regulation   remains  in   place,  the  regulatory  authority 


should  have  the  power  to  suspend  tariff  changes  of  any  type,  and  to  investigate  any 
tariff  which  is  already  in  elTect.  Users  should  be  able  to  turn  to  the  regulatory 
authority  with  regard  to  the  prices,  terms  and  conditions  of  any  regulated  service, 
as  well  as  the  practices  of  any  organization  over  which  the  regulator  otherwise  has 
jurisdiction.  With  regard  to  regulated  services,  moreover,  it  must  be  recognized  that 
users  need  the  time  in  which  a  tariff  ia  suspended  to  evaluate  the  impact  of  a 
change  or  to  reconfigure  their  telecommunications  system.  Allowing  tariffs  to 
become  effective,  automatically,  in  very  short  periods  of  time  will  cause  economic 
dislocations  for  users  without  any  corresponding  economic  or  competitive  benefit. 
Only  when  a  service  is  deemed  sufficiently  competitive  that  users  will  not  be  locked 
into  one  company's  offerings,  and  service  changes  can  be  accomplished  quickly,  may 
it  be  der^^latea  Until  deregulation  is  fully  appropriate,  however,  the  tariff  suspen- 
sion power  of  the  regulator  remains  a  necessary  part  of  the  economical  provision  of 
any  service. 

In  summary,  we  would  restate  our  belief  that  changes  in  the  telecommunications 
industry,  which  today  can  only  be  generally  surmised,  will  require  marimum  regu- 
latory fleiibility.  The  flexibility  requires  that  the  regulatory  agency  be  given  the 
power  to  atljust  its  practices  as  required  by  the  evolution  of  economic  and  market 
factors,  and  it  underscores  the  need  for  Congress  not  to  foreclose  regulatory  options 
by  creating  detailed  and  unchangeable  Btaututory  standards,  A  consensus  nas  been 
created  through  your  hearings  that  more  competition  will  be  a  very  desirable  factor 
in  telecommunications,  and  that  some  legislative  mandate  is  required  in  at  least  the 

e  addressed  above.  We  suggest  that  the  ultimate  tr''  -' "^ — ~ ■  — ' 

B  whether  it  will  expand  currently  available  s 
price  competition. 

The  user  viewpoint  of  the  NRMA  members  carriers  no  brief  for  any  single 
segment  of  the  telecommunications  industry,  for  any  single  industry  or  corporate 
structure  or  for  any  unique  federal  regulatory  approach.  Many  of  the  sharply 
conuieting  claims  which  have  been  advanced  in  the  hearings  contain  a  number  of 
useAil  concepts  which  deserve  full  consideration.  Nevertheless,  the  final  resolution 
of  these  claims  and  the  disparate  interests  within  the  industry  can  be  achieved  only 
by  evaluating  their  effects  on  the  telecommunications  customer.  We  hope  that  die 
Subcommittee  will  give  appropriate  consideration  to  this  important  factor  as  your 
deliberations  continue. 

Thank  you  for  the  opportunity  to  present  these  views. 

Copyright  Office, 
Library  of  Congrbss, 
Washington,  D.C..  July  3.  1979. 
Senator  Barrv  M.  Goldwatbr, 

Committee  on  Commerce,  Science,  and  Transportation,  Subcommittee  on  Communica- 
tions, Dirkaen  Senate  Office  Building,  Washington.  DC. 
Dear  Senator  Goldwater:  At  the  request  of  a  member  of  your  Subcommittee 
staff.  I  am  attaching  a  copy  of  the  testimony  which  1  presented  on  June  2S,  1979, 
before  the  House  Sutcommittee  on  Communications  of  the  Committee  on  Interstate 
and  Foreign  Commerce  on  H.R.  3333,  A  Bill  to  EatabliBh  Certain  Requirements 
Relating  to  Interstate  and  Foreign  Telecommunications.  My  testimony  focused  on 
provisions  of  H.R.  3333  relating  to  the  retransmission  of  television  broadcast  pro- 
gramming by  cable  television  systems.  As  you  know,  the  Copyright  Office,  along 
with  the  Copyright  Royalty  Tribunal,  are  the  principal  government  offices  responsi' 
ble  for  the  administration  of  the  copyright  law.  I  hope  that  my  statement  proves 
useful  to  you  and  the  Subcommittee.  In  the  event  that  you  require  any  additional 
information  the  Copyright  Office  might  be  able  to  provide,  do  not  hesitale  to  call  or 

Sincerely. 
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Mr.  Chairman.  I  am  Barbara  Ringer,  Register  of  Copyrighta  in  the  CopjTjght 
OfTice  of  the  Librai^  of  Congresfi  and  Assistant  Librarian  of  Coneress  for  Copyright 
Services.  I  should  like  to  thank  you  and  the  Subcommittee  staff  for  giving  me  the 
opportunity  to  appear  before  you  at  such  a  laf«  date  and  upon  rather  brief  notice. 
My  purpose  is  to  share  the  experience  of  the  Copyright  Office  with  the  complei 
communications  and  copyright  questions  of  cable  retransmissions  and  their  place  in 
shaping  national  communications  policy.  I  hope  that  some  of  the  insights,  gained 
from  more  than  15  years  of  active  concern  with  these  questions,  will  be  of  help  in 
resolving  the  important  issues  before  you. 

First,  let  me  explain  briefly  juat  how  the  Copyright  Office  fits  into  the  patterr    ' 


the  Copyright  Office  is  the  department  charged  with  carrying  out  that  r 
major  part  of  our  work  involves  building  and  maintaining  a  massive  public  record  of 
copyrights  and  their  ownership;  as  a  registry  office  we  are  used  by  authors  and 
Other  copyright  owners  to  place  their  claims  on  record,  and  by  the  public  as  a  source 
of  copyright  information.  Moreover,  since  1870,  when  the  copyright  registration 
function  was  transferred  to  the  Library  of  Congrras.  the  deposit  copies  of  works 
received  in  the  Copyright  Office  under  the  copyright  statute  have  provided  the 
foundation  for  the  Library's  unsurpassed  collections. 

As  part  of  their  overall  jurisdictional  responsibility  for  administering  the  copy- 
right system,  the  Library  of  Congress  ana  the  Copyright  Office  have  played  a 
pivotal  role  in  international  copyri^t  matters  and  in  fostering  the  development  and 

.._..,...     _, ,,..:..:,  c._. ^-■-"-w  since  1870. 

. ,    „  1-553,  which  came  into  effect  on  January 

.,  1978.  is  the  product  of  a  23-year  process  which  originated  in  the  Copyright  Office 
and  which  ultimately  involved  many  other  federal  agencies  and  hundrMs  of  private 
interests  in  intense  debate  and  careful  compromise.  The  accomplishment  of  the 
Judiciary  Subcommittee  in  both  Houses,  in  bringing  together  this  enormously  com- 
plex ana  controversial  legislation  into  a  coherent  and  viable  whole,  is  beyond  praise. 

It  is  no  secret  that,  between  1968  and  1976,  the  single  most  difficult  issue  in 
copyright  law  revision  was  the  question  of  the  copyright  liability  of  cable  television 
systems  for  their  retransmission  of  copyrighted  broadcast  programming.  Before  that 
question  could  be  resolved  for  the  future — indeed,  before  any  copyright  revision  bill 
could  be  enacted— it  was  essential  to  determine  the  copyright  liability  of  cable 
under  the  1909  Copyright  Act.  The  battle  over  this  question  was  fought  in  the 
courts,  beginning  in  1964,  and  was  finally  settled  by  the  Supreme  Court  in  its 
landmark  rulings.  Fortnightly  Corp.  v.  Untied  Artists  392  U.S.  390  (1968)  and  TeU- 
prompUr  Corp.  v.  CSS  A\b  U.S.  394  (1974).  These  decisions  held  cable  systems  free  of 
any  copyright  liability  for  their  retransmission  services— that  is,  for  the  simulta- 
neous retransmission  of  over-the-air  broadcasts  of  copyrighted  television  programs. 
They  resolved  the  question  under  the  old  law.  but  they  left  completely  unanswered 
the  larger  and  more  troublesome  problem  of  balancing  the  interests  of  copyright 
owners,  broadcasters,  and  cable  operators  under  a  new  copyright  statute.  The  Su- 
preme Court  expressly  and  pointedly  left  this  responsibility  with  Congress;  in  doing 
so  it  joined  an  established  chorus  of  other  courts  which  had  long  seen  that  the 
question  was  more  properly  susceptible  to  equitable  legislative  judgment  and  com- 
promise than  that  obtainable  through  necessarily  confined  judicial  decisions. 

The  period  between  1964  and  1976  was  marked  with  great  uncertainty  as  to  how 
best  to  fit  the  burgeoning  cable  industry  into  well-established  communications  law 
and  regulation  and  into  the  fabric  of  the  copyright  marketplace.  The  history  of  this 
period  is  too  long  and  complex  to  recount  in  my  testimony  today;  I  am  attaching  to 
this  statement  a  chapter  of  the  1975  Second  Supplementary  Report  of  the  R^;iBter 
in  which  this  history  is  reviewed  in  more  detail.  To  summarize  the  highpoints  very 
briefly: 

(1)  In  1967  a  copyright  revision  bill  containing  cable  provisions  came  before  the 
House  of  Representatives.  It  was  passed,  but  not  before  the  cable  provisions  had 
been  deleted  entirely, 

(21  Before  the  House  action  in  196T  and  the  Fortnightly  decision  in  1968.  the 
Federal  Communications  Commission  had  looked  to  the  copyright  law  as  the  best 
way  to  provide  a  comprehensive  solution  to  both  the  copyright  and  the  communica- 
tions issues  of  policy  presented  by  cable. 

(3)  After  the  legislative  and  judicial  failure  of  efforts  to  control  cable  through 
copyright,  the  FCC  approached  the  problem  directly  through  a  regulatory  device 
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that  was,  in  my  very  strong  opinion,  the  exact  equivalent  of  a  copyright.  Immediate- 
ly after  the  Supreme  Court  decision  in  Fortnightly,  the  FXX;  imposed  upon  CATV 
the  requirement  of  "retransmission  consent"  for  its  service  of  providing  simulta- 
neoUB  distribution  of  broadcast  programs.  Since  only  a  few  "retransmission  con- 
sents" (i.e.,  cop}^ght  licenses)  were  granted  under  these  rules,  their  practical  efTect 
was  the  same  as  an  outright  regulatory  prohibition. 

(4)  The  years  between  1969  and  1974  were  marked  by  intense  activity  on  the  cable 
issue  aimed  at  producing  some  agreement  among  the  major  interests  involved,  and 
a  combination  of  FCC  rules  and  copyright  legislation,  that  would  somehow  provide  a 
coherent  and  balanced  national  communications  and  copyright  policy  for  CATV. 
Some  basic  principles  emerged  from  this  effort;  stated  in  their  simplest  form  they 
can  be  summarized  thus:  ^ 

The  FCC  would  control  signal  distribution  by  cable  systems  as  p&ti  of  a  national 
allocations  policy  and  would  protect  some  "exclusive  rights"  (i.e.,  copyrights)  as  part 
of  this  policy. 

The  copyright  taw  would  prescribe  the  degree  and  nature  of  cable  operators' 
liability  for  the  use  of  copyrighted  prc^amming  that  the  FCC  rules  permitted  them 
to  retransmit. 

Since  it  would  be  a  practical  impossibility  for  cable  operators  to  obtain  negotiated 
licenses  from  alt  of  the  coOTright  owners  of  programming  they  could  retransmit 
under  FCC  rules,  the  copyright  law  would  provide  a  compulsory  license  to  cover  this 
situation.  Cable  operators  would  be  required  to  pay  copyright  royalties  that  would 
be  fair  Ut  copyright  owners  but  not  prohibitive  to  the  operators  themselves. 

(5)  The  FCC  rules  of  1972  and  the  various  copyright  revision  bills  between  1974 
and  1976  were  based  upon  these  principles,  but  they  remained  highly  controversial. 
The  statutory  formula  for  determining  how  much  the  CATV  operators  would  have 
to  pay  was  probably  the  most  contentious  of  the  remaining  issues.  A  breakthrough 
occurred  on  April  13,  1976.  when  the  "two  industries  most  directly  affected  by  the 
establishment  of  copyright  royalties  for  cable  television  systems  (H.R,  REP,  94- 
1476,  p.  90),  the  National  Cable  Television  Association  and  the  Motion  Picture 
Association  of  America,  reached  a  signed  agreement  recommending  copyright  I^is- 
lation  consistent  with  these  principles.  The  cable  provisions  of  the  Copyright  Act  of 
197  6  are  baaed  directly  on  this  compromise  agreement. 

Sections  111.  501.  510,  and  Chapter  8  (particularly  section  801)  of  the  Copyright 
Act  govern  copyright  liability  for  the  retransmission  of  copyrighted  television  and 
radio  programs  by  cable  systems.  A  fundamental  principle  adopted  in  this  legisla- 
tion is  that  this  retransmission  activity  should  be  subject  to  compulsory  licensing 
with  statutorily  prescribed  royalties. 

"Compulsory  licenses"  are  not  unfamiliar  in  the  United  States  copyright  law  and 
in  the  copyright  laws  of  a  number  of  foreign  countries.  In  1909,  the  threat  of  a  trade 
monopoly  over  mechanical  reproduction  of  music  led  the  Congress  to  limit  the 
exclusive  rights  of  copyright  owners  in  music  to  control  the  authorizing  of  such 
works.  The  compulsory  license  was  resorted  to  in  the  new  copyright  statute  in  four 
areas,  all  for  largely  the  same  reasons:  to  mitigate  the  impact  of  new  liabilities:  to 
simplify  or  enable  licensing  for  ongoing  activities;  and  to  provide  a  mechanism  for 
royalty  pa3'ment  and  distribution  that  would  be  fair  to  both  copyright  owners  and 

The  CATV  compulsory  license  in  section  111  is  a  statutory  device  which  permits 
the  cable  retransmission  of  a  copyrighted  work  without  the  consent  of  the  copyright 
owner,  provided  that  certain  conditions  in  the  law  are  met  and  prescribed  statutory 
royalties  are  paid  by  the  user.  Programming  originating  from  a  cable  system  and 
not  received  from  a  television  or  radio  broadcast  station  is  not  subject  to  compulsory 
licensing:  licensing  for  program  originations  must  be  negotiated  directly  between 
cable  system  operators  and  copyright  owners. 

Briefly  stated,  in  order  for  a  cable  system  to  be  eligible  to  exercise  a  compulsory 
license,  it  must  comply  with  certain  requirements  set  forth  in  section  111  of  the 
copyright  statute: 

1.  The  compulsory  license  is  limited  to  simultaneous  (that  is,  noR'taped)  retrans- 
missions, with  exceptions  for  certain  cable  systems  located  outside  of  the  continental 
United  States; 

2.  Cable  systems  are  prohibited  from  intentionally  altering  the  content  of,  or  the 
commercial  advertising  or  station  announcements  accompanying,  a  retransmitted 
program,  except  in  specific  limited  situations  pertaining  to  television  commercial 
advertising  research; 

3.  Cable  systems  only  may  retransmit  those  signals  which  they  are  authorized  to 
carry  under  the  signal  carriage  and  pn^ram  exclusivity  rules  of  the  Federal  Com- 
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4.  Cable  systems  are  prohibited  from  importing  foreign  taleviaioii  and  radio  sig- 
nals pursuant  to  the  compulsory  license,  with  some  exceptions  for  cable  systems 
located  within  limited  zones  of  the  United  States  bordering  Canada  and  Mexico  and 
"grandfathered"  cable  systems;  and 

5.  Cable  systems  must  file  their  notices  of  identity  and  signal  carriage  com[de- 
ment  and  Statements  of  Account  with,  and  pay  their  statutory  royalty  fees  to.  tbe 
Copyright  OfTice. 

Failure  to  comply  with  any  of  these  conditions  could  invalidate  the  compulsory 
license  and  render  a  cable  system's  retransmission  activity  subject  to  full  copyril^t 
liability. 

Under  the  compulsory  license,  cable  systems  do  not  pay  royalties  directly  to  any 
copyright  owner.  Instead,  the  statutory  royalties  are  paid  to  the  Copyright  Office. 
The  statute  authorizes  the  Copyright  Office  to  deduct  reasonable  ^Iministrative 
expenses  under  section  lU  from  the  collected  royalties.  These  royalties  are  then 
deposited  with  the  U.S.  Treasury  for  investment  in  interest  bearing  U.S.  aecuritiea. 
Once  annually,  the  collected  royalties  and  accumulated  interest  are  distributed 
among  those  eligible  copyright  owners  who  have  filed  claims  with  the  Copyright 
Royalty  Tribunal  (CRT),  a  new  legal  entity  created  by  the  copyright  law  to  ovciaee 
dbtribution  of  royalties  and,  under  statutory  atandards,  to  review  the  prescribed 
royalty  rates  at  periodic  intervals. 

In  the  months  following  January  1,  1978,  the  date  when  CATV  compulsory 
licensing  provisions  of  the  new  Act  went  into  effect,  the  Copyright  Office  issued 
fmal  regulations  relating  to  the  procedures  for  the  submission  of  notices  of  identity 
and  signal  carriage  complement  and  Statements  of  Account  by  cable  systenis.  In 
addition,  we  issuM  Statement  of  Account  forms  to  assist  cable  system  operators  in 
submitting  the  required  information  and  calculating  their  royalty  fee  payments.  In 
the  Copyright  Office,  a  Licensing  Division  has  been  formed  to  review  the  documents 
and  royalty  fees  submitted  by  the  cable  systems.  For  the  first  two  semiannual 
accounting  periods  covering  1978.  the  Licensing  Division  received  a  total  of  7355 
Statements  of  Account,  indicating  complete  (or  very  nearly  complete)  compliance  ^ 
the  CATV  industry.  Royalty  fees  accompanj[ing  these  Statements  totalled  approxi- 
mately $12.6  million,  representing  a  44%  increase  over  the  {8.7  million  annual 
estimate  of  Congress  at  the  time  of  enactment. 

In  accordance  with  section  lll<dX3)  of  the  Act,  the  Licensing  Division  determined 
its  1978  administrative  costs  to  be  $215,311.  This  amount  was  deducted  from  the 
$12.6  million  royalty  total.  The  royalty  fees  collected  by  the  Copyright  Office  are  to 
be  distributed  to  copyright  owners  bv  the  Copyright  Royalty  Tribunal.  In  accordance 
with  section  lll(d)(5l  of  the  Act,  tne  distribution  of  royalties  will  not  commence 
until  August  1979.  at  the  earliest. 

I  should  now  like  to  comment  specifically  on  the  "retransmission  consent"  provi- 
sion, section  453(aX2)  of  H.R.  3333.  Under  this  section,  it  would  be  Ulegal  for  any 
person  within  the  jurisdiction  of  the  United  States  to  "rebroadcast  or  otherwise 
retransmit  any  program  or  portion  of  a  program  originated  by  a  broadcast  station 
without  the  express  authority  of  such  station  or  of  the  person  who  owns  or  controls 
the  exclusive  rights  to  the  proeram  involved."  The  Copyright  Office  is  opposed  to 
this  provision,  for  four  basic  and  interrelated  reasons: 

(1)  The  provision  would  not  work  as  intended. 

(2)  The  need  for  the  provision  has  not  been  shown. 

(3)  Even  if  some  change  is  needed,  the  provision  goes  too  far. 

(4)  If  enacted,  the  provision  would  undermine  existing  copyright  law. 
Let  me  discuss  each  of  these  points  in  turn. 

First,  the  provision  would  not  work  as  intended 

The  testimony  before  your  Subcommittee  on  this  provision  makes  clear  that  its 
purpose  is  to  substitute  complete  copyright  exclusivity  for  the  compulsory  licensing 


, ,  e  would  be  o 

negotiations  between  cable  operators  and  rights  holders  in  programs,  that  free 
competition  would  produce  fair  compensation  to  copyright  owners  and  would  protect 
broadcasters'  markets  without  freezing  cable  operators  out  of  their  retransmission 


Had  it  been  possible  to  enact  legislation  in  the  early  or  mid-1960's  establishing 
complete  copyright  liability,  or  had  the  Supreme  Court  decisions  gone  the  other 
way,  the  ailments  by  the  proponents  of  section  453(aK2)  could  well  have  been 
valid.  But  the  growth  of  the  cable  industry,  the  responses  to  it  by  broadcasters  and 
copyright  owners,  and  the  impact  of  FCC  regulations  and  copyright  legislation  in 
the  last  ten  years  make  the  optimistic  predictions  of  the  proponents  hard  to  accept 
The  Copyri^nt  Office  has  never  been  opposed  to  the  principle  of  exclusivity  as  a 
starting  point  in  any  context;  but  at  this  stage  in  the  game,  its  substitution  for 
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which  you  have  been  confronted  comes  in  the  precise  language  and  application 
flndings,  and  several  different  interpretations  of  specific  passages  have  already  been 
advanced.  As  to  these  passages,  he  hearings  have  indicated  that  additional  drafting 
is  required  to  clearly  express  intent  and  meaning  of  the  legislation, 

3.  The  hearings  have  indicated  a  consensus  that  over  time  competition  in  most 
telecommunications  markets  will  achieve  the  results  which  are  generally  attributed 
to  it,  but  that  these  changes  will  occur  at  different  rates  in  different  mariteta  and 
that,  in  some  maricets.  effective  competition  will  not  exist  at  all.  Although  there  has 
been  less  discussion  of  this  specific  test,  it  ia  clear  that  the  effect  of  growth  and 
development  in  telecommunications  competition  can  only  be  measured  in  terms  of 
its  efTect  on  users — not,  for  example,  simply  on  the  market  shares  or  profit  levels  of 
members  of  the  industry.  This  test  leads  te  what  is  perhaps  the  most  fundamental 
prinople. 

4.  Fundamentally,  Congress  should  ensure  in  the  legislation  that  the  existing 
level  of  communications  service  is  not  d^raded  and  that  the  future  development  of 
service  at  the  lowest  possible  prices  is  not  hindered. 

These  principles,  in  turn,  point  to  the  type  of  mandate  which  Congress  must 
embody  in  the  new  legislation.  In  our  view,  none  of  the  draft  bills  explicitly  develop 
these  mandates  in  final  form,  but  each  version  contains  a  foundation  that  is  suffi- 
cient to  build  these  Congressional  directives.  What  may  emerge  from  these  man- 
dates is  legislation  which  is  less  complex  than  the  draft  bills  now  before  the 
Subcommittee  of  the  Senate  and  House  of  Representatives.  The  most  useful  legisla- 
tion will  l>e  tiiat  which  does  not  simply  pick  and  choose  among  the  opposing 
contentions  of  industry  members,  but,  instead,  references  a  Congressional  intent  to 
achieve  the   protection  and  satisfaction  of  the  end   users  of  telecommunications 


This  l^islation  should  not  bind  any  government  agency  to  a  single  set  of  foresee- 
able circumstances  In  the  industry,  but  allow  those  to  whom  Congress  del^ates  its 
powers  the  flexibility  to  adjust  the  regulatory  effort  to  a  wide  variety  of  conditions. 
No  single  prognosis  for  the  industry — can  be  said  to  be  wholly  accurate,  and. 
therefore,  the  regulatory  effort  should  not  be  constrained  by  explicit,  pre-established 
time  limits  as  a  matter  of  immuteble  statutory  language. 

Users,  including  the  users  represented  by  NRMA,  require  the  following  directives 
from  Congress: 

1.  Industry  structure  and  degrees  of  regulation. — The  Federal  r^ulator  should  be 
empowered  to  classify  carriers  based  upon  degrees  of  economic  and  market  power. 
This  authority  should  extend  to  creating  different  sub-category  classifications  based 
on  competitive  conditions  or  regulatory  requirements,  in  order  to  distinguish,  for 
example,  differences  among  relevant  submarkets  or  among  different  geographical 
regions  of  the  United  States.  These  carrier  classifications,  and  the  tests  on  which 
they  are  tiased,  should  l>e  capable  of  being  changed  by  the  agency  as  circumstances 
require.  None  of  these  classifications  or  categories  should  expire  solely  in  a  prede- 
termined time  period.  In  particular,  automatic  and  complete  deregulation  of  any 
firm  or  market  should  not  be  mandated.  Instead,  it  should  occur  only  when  the 
conditions  established  by  Congress  and  the  federal  regulatory  agency  can  be  affir- 
matively demonstrated  to  exist. 

2.  Industry  structure  and  corporate  orainization.—\n  order  to  further  the  general 
development  of  competition,  either  the  legislation  or  the  regulatory  agency  should 
define  separate  corporate  structures  only  between  clearly  separate  communications 
markets  and  services.  The  four  major  separate  areas  which  have  been  identified  are 
terminal  equipment,  domestic  intercity  services,  international  services  and  informa- 
tion or  value-added  telecommunications  services.  The  pace  at  which  deregulation  or 
increased  competition  may  occur  in  these  four  areas  likely  will  vary  substantially. 
thus,  further  divisions  within  each  area — for  example,  between  different  types  of 
intercity  services — should  be  neither  absolutely  defined  nor  foreclosed  by  the  legisla- 
tion. Such  treatment  is  vitel  to  allow  the  continued  provision,  and  expansion,  of 
services  in  all  relevant  markete,  including  the  numerous  geographical  areas  in 
which  effective  competition  may  not  occur  for  many,  many  years.  Further  corporate 
disintegration  within  these  major  areas  will  not  produce  more  economically  efficient 
results  than  will  an  effective  cost  accounting  system  coupled  with  the  continuing 
authority  of  the  federal  regulator  to  oversee  corporate  activity  and  test  market 
conditions.  Excessive  corporate  disintegration  may  well  produce  only  multiple  sets 
of  books,  which  would  make  the  effect  of  comprehensive  regulatory  or  market 
policies  impoesible  to  evaluate.  A  number  of  existing  or  potential  telecommunica- 
tions services  may  cease  to  exist  If  industry  members  are  unduly  constrained,  either 
bj;  disintegration  requirements  or  by  market  allocations  which  are  the  product  of 
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3.  Information  services. — Providers  of  information  services,  including  those  who 
Utilize  telecommunications  as  a  part  of  the  service  should  remain  unregulated.  The 
corporate  structure  of  major  telecommunications  carriers,  who  also  provide  iaforma- 
tion  services,  should  be  redefined  to  provide  a  severance  of  the  two  activities,  under 
Congressional  directives  implemented  by  the  federal  regulator.  Value-added  tele- 
communications services  are  information  services  whenever  the  form  of  the  commu- 
nication is  changed  or  expanded  in  any  manner,  or  the  interaction  of  the  communi- 
cation is  accomplished  on  a  delayed  basis.  Any  change  in  information  other  than 
"real-time"  media  conversion  in  telecommunications  services,  if  determined  by  the 
federal  regulator  to  be  an  "information"  service,  may  be  subject  to  provision  by  a 
separately  structured  provider  of  value-added  services.  This  definition,  or  dividing 
line,  is  sufficiently  rigorous  that  the  separation  of  oiganizational  structures  will 
prevent  cross  subsidies  among  complimentary  markets.  Access  to  the  C«lecommuni- 
cations  media  should  be  provided  to  all  organizations — whether  affiliated  with  a 
telecommunications  supplier  or  not,  on  a  non-discriminatory  basis  both  in  terms  of 
price  and  priority  of  connection,  subject  to  the  oversight  of  regulatory  authorities. 

4.  Terminal  equipment.  Telecommunications  equipment  should  be  prospectively 
deregulated,  but  this  deregulation  should  not  disturb  the  users'  existing  economic 
reliance  in  older  equipment  products,  provided  via  older  technologies  and  in  less 
competitive  circumstances.  Users'  economic  investments  in  existing  terminal  equip- 
ment will  be  influenced  by  competition  only  gradually — as  equipment  is  replaced  in 
the  normal  course  of  the  users'  business  activities.  Those  who  propose  an  immediate 
and  complete  deregulation  of  terminal  equipment,  including  older  types  stUl  in  use, 
would  ignore  the  provision  of  these  terminals  under  leasing  arrangements  where 
the  dominant  earners  continue  to  control  the  prices,  R^ulatory  authorities  should 
maintain  the  supervision  over  older  types  of  equipment,  which  will  then  be  gradual- 
Iv  replaced  and  written  off  under  the  influence  of  digital  technology  and  its  market- 
determined  economic  advantages.  If  newer  offerings  of  equipment  are  deregulated — 
for  example,  products  introduced  since  January  1,  1977 — re^latory  authority 
should  remain  for  five  to  seven  years  concerning  all  prices,  terms  and  conditions 
under  which  the  older  products  are  offered  to  allow  users  to  recover  their  economic 
commitments  in  such  equipment  and  avoid  the  waste  of  usable  resources.  A  sepa- 
rate corporate  organization  should  apply  only  to  deregulated  equipment,  and  the 
regulatory  authority  should  be  empowered  to  collect  and  distribute  information  on 
the  prices,  terms  and  conditions  under  which  deregulated  equipment  is  being  of- 
fered, to  promote  the  flows  of  market  information  that  must  exist  to  cement  true 
competition. 

5.  Network  access  and  usage.— It  is  imperative  that  Congress  mandate  that  access 
to  the  telecommunications  network  br  granted  to  both  private  users  and  common 
carriers,  under  conditions  and  prices  which  are  presumptively  identical.  The  access 
arrangements  should  be  interconnected  under  common  standards  by  means  of  a 
single  method  for  setting  priorities.  This  mandate  must  replace  the  current  system 
(rf  jurisdictional  separations  and  settlements,  but,  recognizing  that  degradation  of 
service  of  independent  telephone  companies  should  also  be  avoided,  the  subsidies 
inherent  in  the  current  mechanism  can  only  be  gradually  phased  out.  In  the 
interim.  Congress  should  recognize  that  any  subsidies  will  be,  in  effect,  based  on  the 
taxation  of  end  users,  and  that  user  taxes  must  be  accounted  for  and  administered 
separate  from  the  costs,  prices,  and  conditions  by  which  telecommunications  serv- 
ices are  provided.  Finally,  in  order  te  achieve  the  most  efficient  use  of  telecommuni- 
cations resources,  the  legislation  should  aflirmatively  allow  users  to  share  their  own 
communications  facilities  as  well  as  those  provided  by  common  carriers,  and  it 
should  narrowly  define  the  conditions  under  which  joint  use  of  facilities  among 
customers  will  be  considered  as  "resale"  of  communications  services. 

6.  Inlraexchange  services, — Because  the  exact  rate  of  growth  and  nature  of  compe- 
tition is  not  known.  Congress  should  act  to  protect  all  existing  intraexchange 
services.  This  category  includes  both  the  services  used  te  access  the  interexchange 
network  and  those  used  for  strictly  local  communications.  The  current  prices  and 
terms  of  service  in  the  local  exchanges  of  the  country  vary  markedly,  and  all  of  the 
legislation  being  considered  would  require  distinct  changes  in  the  chveisity  of  local 
calling  area  definitions.  These  changes  should  be  allowed  to  evolve  gradually  under 
the  continued  influence  of  state  regulators.  Moreover,  the  redefiniti<n)  of  intraex- 
change areas  should  not  be  accomplished  under  fixed  geographical  standards  which, 
by  themselves,  have  little  to  do  with  the  local  telecommunications  community — such 
as  Standard  Metropolitan  Stetistical  Areas.  In  sum.  Congress  should  recognize  the 
diversity  of  communities  now  being  served  by  local  areas  and,  as  well,  avoid  any 
re^latory  or  deregulatory  action  which  would  allow  the  service  providers  to  unduly 
raise  the  price  of  local  services. 
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lites  for  this  purpose  when  they  signed  the  agreement  of  April  13,  1976.  On  the 
other  hand,  the  le^al  relationship  between  cable  television  and  apace  satellite  sys- 
tems was  well-known  and  much  discusaed  in  the  mid-1970's;  it  was,  in  fact,  an 
important  issue  when  the  United  States  was  preparing  for  the  drafting  of  the 
Brussels  Convention  for  Protection  Against  Unauthorized  Distribution  of  Pro- 
gramme-Carrying Signals  Transmitted  by  Space  Satellite  (1975).  Although  the  par- 
ties may  not  have  had  the  foresight  to  appreciate  fully  the  significance  of  this 
development,  and  although  the  retransmission  of  works  on  superstations  may  well 
reduce  the  copyright  owners  market  beyond  that  contemplated  in  1976,  this  does  not 
justify  the  drastic  measure  proposed  here.  Abandoning  the  compulsory  license  and 
subetituting  retransmission  consent  at  this  time,  before  any  serious  study  as  to  the 
actual  economic  impact  of  superstations  on  program  suppliers  has  been  undertaken, 
appears  premature.  Further,  1  believe  that  if  particular  copyright  owners  are  indeed 
signiiicantly  injured  by  carriage  of  their  copyrighted  works  on  superstations,  there 
are  less  extreme  alternatives  available  to  rectify  this  situation. 

First  of  all,  it  is  possible  that  the  existing  marketplace  could  resolve  any  inequi- 
ties without  the  necessity  for  further  regulatory  or  legislative  intervention.  Super- 
stations  are  broadcasters,  who  must  stand  and  bargain  with  copyright  owners.  We 
mav  find  that  copyright  owners  whose  works  are  retransmitted  on  superstations 
and  other  widely-carried  stations  will  seek  additional  license  fees  from  these  sta- 
tions to  reflect  any  increase  in  the  station's  advertising  revenues  based  on  their 
distant  audiences.  Information  that  could  be  helpful  to  copyright  owners  in  deter- 
mining the  extent  of  any  distant  cable  audience  is  currently  available  to  the  public 
in  the  notices  of  identity  and  signal  carriage  complement  and  the  Statements  of 
Account  filed  by  cable  system  owners  with  the  Copyright  Office.  Additional  carriage 
information  may  be  available  from  the  FCC, 

Second,  in  confronting  the  problem  of  superstations.  it  is  necessary  to  examine 
the  effect  of  section  lll(aX3),  which  exempts  completely  from  copyright  liability  the 
secondary  transmissions  of  certain  passive  carriers.  Congress  certainly  did  not  con- 
sider the  then  unanticipated  activities  of  superstations  when  it  exempted  traditional 
common  carriers  from  copyright  liability,  and  it  might  be  desirable  to  consider  a 
clarifying  amendment  in  this  respect.  In  any  case,  because  the  superstation  phenom- 
enon is  new  and  its  impact  unclear,  we  believe  Congress  should  expressly  mandate 
the  Copyright  Royalty  Tribunal  to  analyze  the  economic  impact  of  caole  system 
carriage  by  superstations  and  to  make  recommendations  for  any  necessary  adjust- 
ments in  the  compulsory  license  royalty  fee  schedule  relating  to  that  kind  of 
carriage.  I  will  return  to  this  point  at  the  end  of  my  statement. 
Third,  even  if  some  change  is  Tieeded,  the  prot/ieion  goes  too  far 

If  Congress  accepts  the  aiguments  of  the  proponents  of  the  "retransmission  con- 
sent" provision  that  compumory  licensing  is  a  mistake  and  that  exclusive  rights 
should  be  recognized  in  cable  retransmissions,  it  will  be  necessary  to  refine  the 

Erovision  to  avoid  injustice  and  chaotic  litigation.  Among  the  many  questions  raised 
y  the  provision  in  its  present  form,  the  following  may  be  mentioned  here: 

What  is  the  interrelationship  between  the  retransmission  consent  rei^uirement 
and  the  compulsory  license  in  section  111  of  the  copyright  law?  Although  it  appears 
that  the  retransmission  consent  provision  is  intended  to  operate  in  place  of  the 
CATV  copyright  compulsory  license,  this  is  not  made  clear  m  the  bill.  Subsections 
805(aX6)  through  (11)  of  the  Conforming  and  Technical  Amendments  of  the  bill 
merely  substitute  "Communications  R^^latory  Commission"  for  "Federal  Commu- 
nications Commission"  throughtout  section  lit  of  the  Copyright  Act.  Even  if  the 
compulsory  license  provisions  of  section  llKdl  were  repealed,  a  host  of  unresolved 
questions  would  remain. 

What  is  the  interrelationship  between  the  retransmission  consent  requirement 
and  the  ownership  provisions  of  the  copyright  law?  In  speaking  of  "the  person  who 
owns  or  controls  the  exclusive  rights  to  the  program  involved/'  section  453(aX2)  of 
H.R.  3333  seems  to  be  referring  to  the  copyright  owner  under  title  17  of  the  U.S. 
Code  since,  under  U.S.  copyright  law,  this  is  the  only  legal  source  of  exclusive  rights 
in  works  that  have  been  fixed  in  tangible  form.  However,  the  copyright  statute 
contains  extensive  provisions  about  copyright  ownership,  its  divisibility,  and  its 
exercise,  and  the  loose  language  of  section  453(bX2)  could  lead  to  conflicting  authori- 
zations. 

What  is  the  interrelationship  between  the  retransmission  consent  requirement 
and  the  other  provisions  of  the  copyright  law?  By  appearing  to  require  consent  by 
someone  in  every  case  of  retransmission,  section  4^(aX2)  raises  other  questions 
under  the  copyright  statute:  What  if  the  program  is  in  the  public  domain  or  is  not 
protected  for  some  other  reason?  Do  the  fair  use  and  educational  exemptions  of  the 
copyright  law  apply  and  if  so,  how?  Does  the  copj/right  law  offer  a  copvright  owner 
any  remedies  against  a  cable  operator  who  obtains  neither  "consent    nor  a  copy- 
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Mr,  Chairman,  I  am  Barbara  Ringer,  Register  of  Copyrights  in  the  Copyright 
Office  of  the  Library  of  Confess  and  Assistant  Librarian  of  ConEress  for  Copyright 
Services.  I  should  like  I«  thank  you  and  the  Subcommittee  staff  for  giving  me  the 
opportunity  to  appear  before  you  at  such  a  late  date  and  upon  rather  brief  notice. 
My  purpose  is  to  share  the  experience  of  the  Copyright  CWfice  with  the  complei 
communications  and  copyright  questions  of  cable  retransmissions  and  their  place  in 
shaping  national  communications  policy.  I  hope  that  some  of  the  insights,  gained 
from  more  than  15  years  of  active  concern  with  these  questions,  will  be  of  help  in 
resolving  the  important  issues  before  you. 

First,  let  me  explain  briefly  just  how  the  Copyright  Ofdce  fits  into  the  pattern  of 
federal  involvement  with  cable  television.  Administration  of  the  copyright  system  of 
the  United  States  is  one  of  the  four  basic  missions  of  the  Library  of  Congress,  and 
the  Copyright  Office  is  the  department  charged  with  carrying  out  that  miasion.  A 
major  part  of  our  work  involves  building  and  maintaining  a  massive  public  record  of 
copyrights  and  their  ownership;  as  a  r^istry  office  we  are  used  by  authors  and 
other  copyright  owners  to  place  their  claims  on  record,  and  by  the  public  as  a  source 
of  copyright  information.  Moreover,  since  1870,  when  the  copyright  registration 
function  was  transferred  to  the  Library  of  Congress,  the  deposit  copies  of  works 
received  in  the  Copyright  Office  under  the  copyright  statute  have  provided  the 
foundation  for  the  Library's  unsurpassed  collections. 

As  part  of  their  overall  jurisdictional  responsibility  for  administering  the  copy- 
right system,  the  Library  of  Congress  anci  the  Comright  Office  have  played  a 
pivotal  role  in  international  copyright  matters  and  in  fostering  the  development  and 
revision  of  every  United  States  cop^ight  law  since  1870. 

The  new  copyright  statute.  Public  Law  94-553,  which  came  into  effect  on  January 
1,  1978,  is  the  product  of  a  23-year  process  which  originated  in  the  Copyright  Office 
and  which  ultimately  involved  many  other  federal  agencies  and  hundreds  of  private 
interests  in  intense  debate  and  careful  compromise.  The  accomplishment  of  the 
Judicial?  Subcommittee  in  both  Houses,  in  bringing  tc^ether  this  enormously  com- 
plex and  controversial  legislation  into  a  coherent  and  viable  whole,  is  beyond  praise. 

It  is  no  secret  that,  between  1968  and  1976,  the  single  most  difficult  issue  in 
copyright  law  revision  was  the  question  of  the  copyright  liability  of  cable  television 
systems  for  their  retransmission  of  copyrighted  broadcast  programming.  Before  that 
question  could  be  resolved  for  the  future — indeed,  before  any  copyright  revision  bill 
could  be  enacted— it  was  essential  to  determine  the  copyright  liability  of  cable 
under  the  1909  Copyr^ht  Act.  The  battle  over  this  question  was  fought  in  the 
courts,  beginning  in  1964,  and  was  finally  settled  by  the  Supreme  Court  in  its 
landmark  rulings,  Forlniehlly  Corp.  v.  United  Artists  392  U.S.  390  (1968)  and  Ttlt- 
prompter  Corp.  v.  CBS  4l5  U.S.  394  (1974).  These  decisions  held  cable  systems  free  of 
any  copyright  liability  for  their  retransmission  services— that  is,  for  the  simulta- 
neous retransmission  of  over-the-air  broadcasts  of  copyrighted  television  programs. 
They  resolved  the  question  under  the  old  law,  but  they  left  completely  unanswered 
the  larger  and  more  troublesome  problem  of  balancing  the  interests  of  copjright 
owners,  broadcasters,  and  cable  operators  under  a  new  copyright  statute.  The  Su- 
preme Court  expressly  and  pointedly  left  this  responsibility  with  Congress;  in  doing 
so  it  joined  an  established  chorus  of  other  courts  which  had  long  seen  that  the 
question  was  more  properly  susceptible  to  equitable  legislative  judgment  and  com- 
promise than  that  obtainable  through  necessarily  confined  judicial  decisions. 

The  period  between  1964  and  1976  was  marked  with  great  uncertainty  as  to  bow 
best  to  lit  the  burgeoning  cable  industry  into  well-established  communications  law 
and  regulation  and  into  the  fabric  of  the  copyright  marketplace.  The  history  of  this 
period  is  too  long  and  complex  to  recount  in  my  testimony  today;  I  am  attaching  to 
this  statement  a  chapter  of  the  1975  Second  Supplementary  Report  of  the  Register 
in  which  this  history  is  reviewed  in  more  detail.  To  summarize  the  highpoints  very 

(1)  In  1967  a  copyright  revision  bill  containing  cable  provisions  came  before  the 
House  of  Representatives.  It  was  passed,  but  not  before  the  cable  provisions  had 
been  deleted  entirely. 

(2)  Before  the  House  action  in  1967  and  the  Fortnightly  decision  in  1968.  the 
Federal  Communications  Commission  had  looked  to  the  copyright  law  as  the  best 
way  to  provide  a  comprehensive  solution  to  both  the  copyright  and  the  communica- 
tions issues  of  policy  presented  by  cable. 

13)  After  the  legislative  and  judicial  failure  of  efforts  to  control  cable  through 
copyright,  the  FCC  approached  the  problem  directly  through  a  r^utatory  device 
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that  was,  in  my  very  strong  opinion,  the  exact  equivalent  of  a  copyright.  Immediate- 
ly after  the  Supreme  Court  decision  in  Fortnightly,  the  FCC  imposed  upon  CATV 
the  requirement  of  "retransmission  consent"  for  its  service  of  providing  simulta- 
neous distribution  of  broadcast  programs.  Since  only  a  few  "retransmission  con- 
sents" (i.e.,  copyright  licenses)  were  granted  under  these  rules,  their  practical  etTect 
was  the  same  as  an  outright  r^ulatory  prohibition. 

(4)  The  years  between  1969  and  1974  were  marked  by  intense  activity  on  the  cable 
issue  aimed  at  producing  some  agreement  among  the  major  interests  involved,  and 
a  combination  of  FCC  rules  and  copyright  legislation,  that  would  somehow  provide  a 
coherent  and  balanced  national  communications  and  copyright  policy  for  CATV. 
Some  basic  principles  emerged  from  this  effort;  stated  in  their  simplest  form  they 
can  be  summarized  thus:  ^ 

The  FCC  would  control  signal  distribution  W  cable  systems  as  [fert  of  a  national 
allocations  policy  and  would  protect  some  "exclusive  rights"  (i.e..  copyrights)  as  part 
of  this  policy. 

The  copyright  law  would  prescribe  the  degree  and  nature  of  cable  operators' 
liability  for  the  use  of  copyrighted  programming  that  the  FCC  rules  permitted  them 
to  retransmit. 

Since  it  would  be  a  practical  impossibility  for  cable  operators  to  obtain  negotiated 
licenses  from  all  of  the  copyright  owners  of  programming  they  could  retransmit 
under  FCC  rules,  the  copyright  law  would  provide  a  compulsory  license  to  cover  this 
situation.  Cable  operatOTS  would  be  required  to  pay  copyright  royalties  that  would 
be  fair  to  copyright  owners  but  not  prohibitive  to  the  operators  themselves, 

(5)  The  FCC  rules  of  1972  and  the  various  copyright  revision  bills  between  1974 
and  1976  were  based  upon  these  principles,  but  they  remained  highly  controversial. 
The  statutory  formula  for  determining  how  much  the  CATV  operators  would  have 
to  pay  was  probably  the  most  contentious  of  the  remaining  issues.  A  breakthrough 
occurred  on  April  13,  1976,  when  the  "two  industries  most  directiv  affected  by  the 
establishment  of  copyright  royalties  for  cable  television  systems'  (H.R.  REP.  94- 
1476,  p.  90),  the  National  Cable  Television  Asaociation  and  the  Motion  Picture 
Association  of  America,  reached  a  signed  agreement  recommending  copyright  legis- 
lation consistent  with  these  principles.  The  cable  provisions  of  the  Copyright  Act  of 
1976  are  based  directly  on  this  compromise  agreement. 

Sections  111.  501,  510,  and  (^apCer  S  (particularly  section  801)  of  the  Copyright 
Act  govern  copyright  liability  for  the  retransmission  of  copyrighted  television  and 
radio  programs  by  cable  systems.  A  fundamental  principle  adopted  in  this  l^sla- 
tion  is  that  this  retransmission  activity  should  be  subject  to  Compulsory  licensing 
with  statutorily  prescribed  royalties. 

"Compulsory  licenses"  are  not  unfamiliar  in  the  United  States  copyright  law  and 
in  the  copyright  laws  of  a  number  of  foreign  countries.  In  1909,  the  tnreat  of  a  trade 
monopoly  over  mechanical  reproduction  of  music  led  the  Congress  to  limit  the 
exclusive  rights  of  copyright  owners  in  music  to  control  the  authorizing  of  such 
works.  The  compulsory  license  was  resorted  to  in  the  new  copyright  statute  in  four 
areas,  all  for  largely  the  same  reasons:  to  mitigate  the  impact  of  new  liabilities;  to 
simplify  or  enable  licensing  for  ongoing  activities;  and  to  provide  a  mechanism  for 
royalty  payment  and  distribution  that  would  be  fair  to  both  copyright  owners  and 

The  CATV  compulsory  license  in  section  111  is  a  statutory  device  which  permits 
the  cable  retransmission  of  a  copyrighted  work  without  the  consent  of  the  copyright 
owner,  provided  that  certain  conditions  in  the  law  are  met  and  prescribed  statutory 
royalties  are  paid  by  the  user.  Programming  originating  from  a  cable  system  and 
not  received  from  a  television  or  radio  broadcast  station  is  not  subject  to  compulsory 
licensing;  licensing  for  program  originations  must  be  negotiated  directly  between 
cable  system  operators  and  copyright  owners. 

Briei1}[  Btal«M,  in  order  for  a  cable  system  to  be  eligible 

license,  it  must  comply  with  certain  requirements  set  forth  ii 
copyr^ht  statute: 

1.  The  compulsory  license  is  limited  to  simultaneous  (that  is,  non-taped)  retrans- 
missions, witii  exceptions  for  certain  cable  systems  located  outside  of  the  continental 
United  States; 

2.  Cable  ss-stems  are  prohibited  from  intentionally  altering  the  content  of,  or  the 
commercial  advertising  or  station  announcements  accompanying,  a  retransmitted 
prt^am.  except  in  specific  limited  situations  pertaining  to  television  commercial 
advertising  research; 

3.  Cable  systems  only  may  retransmit  those  signals  which  they  are  authorized  to 
carry  under  the  signal  carriage  and  program  exclusivity  rules  of  the  Federal  Com- 

"   ■    "'    IS  Commission; 
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4.  Cable  systems  are  prohibited  from  importing  foreign  television  and  radio  sig- 
nals pursuant  to  the  Compulsory  license,  with  some  exceptions  for  cable  s^ystems 
located  within  limited  zones  of  the  United  States  bordering  Canada  and  Mexico  and 
"grandfathered"  cable  systems;  and 

5.  Cable  systems  must  file  their  notices  of  identity  and  signal  carria^  comple- 
ment and  Statements  of  Account  with,  and  pay  their  stetutory  royalty  tees  to,  the 
Copyright  OfTice. 

Failure  te  comply  with  any  of  these  conditions  could  invalidate  the  compulsory 
license  and  render  a  cable  system's  retransmission  activity  subject  to  full  copyright 
liability. 

Under  the  compulsory  license,  cable  systems  do  not  pay  royalties  directly  to  any 
copyright  owner.  Instead,  the  statutory  realties  are  paid  to  the  Cop3Tight  Office. 
The  statute  authorizes  the  Copyright  Omce  to  deduct  reasonable  adminisU^tive 
expenses  under  section  111  from  the  collected  royalties.  These  royalties  are  then 
deposited  with  the  U.S.  Treasury  for  investment  in  interest  beariiag  U.S.  securities. 
Once  annually,  the  collected  royalties  and  accumulated  interest  are  distributed 
among  those  eligible  copyright  owners  who  have  filed  claims  with  the  Copyright 
Royalty  Tribunal  (CRT),  a  new  legal  entity  created  by  the  copyright  law  to  oversee 
distribution  of  royalties  and,  under  statutory  standards,  to  review  the  preecribed 
royalty  rates  at  periodic  intervals. 

In  the  months  following  January  1,  1978,  the  date  when  CATV  compulsory 
licensing  provisions  of  the  new  Act  went  into  effect,  the  Copyright  Office  issued 
final  regulations  relating  te  the  procedures  for  the  submission  of  notices  of  identity 
and  signal  carriage  complement  and  Stetements  of  Account  by  cable  systems.  In 
addition,  we  issued  Stetement  of  Account  forms  to  assist  cable  system  operatois  in 
submitting  the  required  information  and  calculating  their  royalty  fee  paymente.  In 
the  Copyright  Office,  a  Licensing  Division  has  been  formed  to  review  the  documents 
and  royalty  fees  submitted  by  the  cable  systems.  For  the  fiist  two  semiannual 
accounting  periods  covering  1978,  the  Licensing  Division  received  a  tetal  of  7355 
Statements  of  Account,  indicating  complete  (or  very  nearly  complete)  compliance  b^ 
the  CATV  industry.  Royalty  fees  accompanying  these  Statements  totalled  approxi- 
mately $12,6  million,  representing  a  44%  increase  over  the  $8.7  million  annu&l 
estimate  of  Congress  at  the  time  of  enactment. 

In  accordance  with  section  lll(dX3)  of  the  Act,  the  Licensing  Division  determined 
its  1978  administrative  costs  to  be  1215,311.  This  amount  was  deducted  from  the 
$12.6  million  royalty  total.  The  royalty  fees  collected  by  the  Copyright  Office  are  to 
be  distributed  to  copyright  owners  bv  the  Copyright  Royalty  Tribunal.  In  accordance 
with  section  lll(dX5)  of  the  Act,  the  distribution  of  royalties  will  not  commence 
until  August  1979,  at  the  earliest. 

I  should  now  like  to  comment  speciflcally  on  the  "retransmission  consent"  provi- 
sion, section  453(aX2>  of  H.R.  3333,  Under  this  section,  it  would  be  illegal  for  any 
person  within  the  jurisdiction  of  the  United  States  to  "rebroadcast  or  otherwise 
retransmit  any  program  or  portion  of  a  program  originated  by  a  broadcast  station 
without  the  express  authority  of  such  station  or  of  the  person  who  owns  or  controls 
the  exclusive  rights  to  the  prtwram  involved."  The  Copyright  Office  is  opposed  to 
this  provision,  for  four  basic  and  interrelated  reasons: 

(1)  The  provision  would  not  work  as  intended. 

(21  The  need  for  the  provision  has  not  been  shown, 

(3)  Even  if  some  change  is  needed,  the  provision  goes  too  far. 

(4)  If  enacted,  the  provision  would  undermine  existing  copyright  law. 
Let  me  discuss  eacn  of  these  points  in  turn. 

First,  the  provision  would  nol  work  as  intended 

The  testimony  before  your  Subcommittee  on  this  provision  makes  clear  that  its 
purpose  is  to  substitute  complete  copyright  exclusivity  for  the  compulsory  licensing 


negotiations  between  cable  operators  and  rights  holders  in  programs,  that  free 
competition  would  produce  fair  compensation  to  copyright  owners  and  would  protect 
broadcasters'  markets  without  freezing  cable  operators  out  of  their  retransmission 
activities. 

Had  it  been  possible  to  enact  legislation  in  the  early  or  mid-1960's  establishing 
complete  copyright  liability,  or  had  the  Supreme  Court  decisions  gone  the  other 
way,  the  arguments  by  the  proponents  of  section  453(aK2)  could  well  have  been 
valid.  But  the  growth  of  the  cable  industry,  the  responses  to  it  by  broadcasters  and 
copyright  owners,  end  the  impact  of  FCC  regulations  and  copyright  legislation  in 
the  last  ten  years  make  the  optimistic  predictions  of  the  proponents  hard  to  accept. 
The  Copyright  OfTice  has  never  been  opposed  to  the  prmciple  of  exclusivity  as  a 
starting  point  in  any  context;  but  at  tnis  stage  in  the  game,  its  subatitution  for 
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The  concept  of  retransmission  consent  is  not  a  new  one.  As  already  noted,  the 
1968  FCC  r^ulations  prohibited  the  importation  of  new  distant  signals  into  the 
largest  100  television  markets  unless  the  broadcasting  station  whose  signals  were 
being  picked  up  had  "expressly  authorized  the  system  to  retransmit  the  prt«ram  or 
programs  on  the  signal  extended,"  Under  this  regulation,  the  Commission  made 
clear  that  retransmission  consent  had  to  be  obtained  on  a  program  by  program  basis 
and  had  to  constitute  "express  retransmission  authorization  by  originating  stations 
of  the  program,  programs,  or  series,"  A  blanket  "quit  claim"  authorization  by  the 
station  was  insumcient.  and  since  hardly  any  originating  stations  had  the  contrac- 
tual right  to  give  the  kind  of  authorization  needed,  the  requirement  was  really  for 
the  negotiation  of  a  copyright  license.  Hardly  any  consents  were  forthcoming.  After 
further  consideration  and  experimentation,  the  FCC  rejected  the  retransmission 
consent  requirement,  indicating  that  it  did  not  achieve  its  oasic  objectives.' 

There  are  several  technical  distinctions  between  the  1968  FCC  regulations  and 
section  453<aX2)  of  H.R.  3333,  and  there  have  been  many  changes  in  the  industries 
since  1968,  Are  these  differences  enough  to  make  one  expect  something  to  work  in 
1979  that  failed  to  work  ten  years  before?  We  doubt  it. 

Some  broadcasters  might  be  induced  to  grant  (or  license  for  payment)  retransmis- 
sion consents,  if  they  regarded  it  in  their  economic  interest  to  do  so.  We  doubt  that 
any  such  inducement  would  exist  for  the  great  bulk  of  broadcasters  in  this  country, 
even  for  the  broadcaster-created  programming  (such  as  news  and  local  afTairs) 
where  they  have  the  legal  right  to  grant  consents.  With  respect  to  most  acquired 
programming,  we  believe  that  contractual  arrangements  between  copyright  owners 
ana  originatins  broadcast  stations  in  this  regard  generally  have  remained  either 
essentially  unchanged  or  provide  even  greater  restraints  upon  the  ability  of  broad- 
cast stations  to  authorize  retransmissions.  Thus  under  present  broadcast  license 
agreements,  blanket  "quit  claim"  authorizations,  while  not  excluded  under  this  bill, 
will  continue  for  the  most  part  to  remain  unavailable.  At  least  for  the  duration  of 
these  agreements,  required  authorization  only  will  be  available  from  the  "person 
who  owns  or  controls  the  exclusive  rights  to  the  program  involved,"  Such  autnoriza- 
tion  will  be,  in  actuality,  a  requirement  for  cable  systems  to  obtain  individually 
n^otiated  copyright  licensee  from  individual  copyright  owners. 

In  enacting  the  CATV  compulsory  licensing  provisions  of  the  Copyright  Act, 
Congress  feared  that  the  marketplace  would  not  be  able  to  function  adequately  ij~ 
this  area,  and  concluded  "that  it  would  be  impractical  and  unduly  burdensome  b 


require  every  cable  system  to  negotiate  with  eveiy  copyright  owner  whose  work  was 
retransmitted  by  a  cable  system."  (H.R.  REP.  94-14'6,  p.  69).  Based  on  previous 
experience  and  present  contractual   ap^ements,   it  is  hard  to  imagine  what  has 


chan^  to  justify  qualifying  or  reversing  this  considered  judgment.  Assuming  that 
a  CATV  operator  could  identify  all  of  the  copyright  owners  of  works  Contained  in 
programming  its  system  would  be  retransmitting  in  the  future,  and  even  assuming 
the  CATV  operator  would  be  willing  to  pay  any  royalties  that  might  be  charged,  is 
it  reasonable  to  suppose  that  every  copyright  owner  would  be  willing  to  grant  a 
license?  We  doubt  it  very  much. 
Second,  the  need  for  the  provision  has  not  been  shown 

The  CATV  compulsory  licensing  provisions  have  now  been  in  operation  for  less 
than  two  years,  and  distribution  of  collected  royalty  fees  by  the  Copyright  Royalty 
Tribunal  (CRT)  has  not  yet  begun.  Congress,  in  enacting  the  Copyright  Act,  recc^- 
nized  the  significant  interplay  between  copyright  and  communications  policies  and 
the  potential  need  for  future  changes  as  devefopments  warrant.  In  order  to  assure 
that  the  royalty  fees  paid  under  the  compulsory  license  remained  reasonable.  Con- 
gress devised  a  mechanism  in  section  801(bX2)  of  the  Act  under  which  the  CRT  can 
a4juBt  the  royalty  rates  applicable  to  carriage  of  additional  programming  carried 
pureuant  to  any  change  in  the  signal  carriage  or  program  exclusivity  rules  of  the 

For  the  past  two  years,  the  FCC  has  conducted  an  economic  inquiry  into  the 
relationship  between  television  broadcasting  and  cable  television.  'Die  Commission 
has  now  completed  this  in<)uiry  and  has  concluded  that  the  elimination  of  its  distant 
signal  rules  would  have  little  significant  impact  on  television  service.  Rather,  they 
anticipate  that  elimination  of  these  rules  would  provide  an  opportunity  for  greater 


'  A  footnote  in  the  FCCs  1972  Cable  Television  Report  and  Order  notes:  "During  one  FCC 
panel  diBcuBaion  in  1971  the  panelists,  including  cable,  broadcast,  and  copyright  owner  repre- 


laked  if  they  thought  the  retransmission  consent  concept  was  a  valuable 

..    .   y  validity  whatsoever  as  a  practic"' .i   -  -  -■■  .>  >■  • 

n  Bupport  of  the  concept,"  36  F.C.C.  2d  11  (1972). 


concept  or  had  'any  validity  whatsoever  as  apractical  matter'  None  of  the  panelists  responded 
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diversity  and  competition  both  in  the  economic  marketplace  and  in  the  marketplace 
of  ideas.  Similarly,  the  Commission  has  found  little  evidence  that  elimination  of  its 
syndicated  program  exclusivity  rules  would  threaten  the  supply  of  television  pro- 
gramming. Baaed  on  these  conclusions,  the  FCC  has  instituted  a  rulemaking  pro- 
ceeding to  consider  the  elimination  of  these  rules.  Should  rule  changes  be  adojAed, 
copyright  owners  will  certainly  petition  the  CRT  to  initiate  a  proceeding  to  review 
and,  if  appropriate,  adjust  the  royalty  fee  schedule  set  forth  in  the  Copyright  Act  to 
compensate  the  copyright  owners  for  carriage  of  this  additional  programming. 

With  regard  to  a  possible  increase  in  the  number  of  distant  signals  permitted 
under  FCC  rules,  the  Copyright  Act  reflects  Congress'  awareness  of  the  sensitive 
issues  involving  any  royalty  fee  acljustment.  The  House  Committee  report  directs 
the  Tribunal  to  consider  "ttie  economic  impact  that  such  adjustment  may  have  on 
copyright  owners  and  users,  including  broadcast  stations,  and  the  effect  of  such 
additional  distant  signal  equivalent,'  if  any,  on  local  broadcasters'  ability  to  serve 
the  public."  (H.R.  REP.  NO.  94-1476,  p,  176). 

It  is  certainly  true,  Mr,  Chairman,  that  the  rate  schedule  in  section  lll(dX2( 
actually  represented  the  results  of  n^otiated  deals  among  various  intere8t«d 
groups.  It  has  no  objective  basis  in  relation  to  either  of  the  two  possible  standards 
that  could  be  applied:  the  impact  of  cable  on  copyright  owners  markets,  or  the 
value  of  copyrighted  programming  to  cable  operators.  Congress  accepted  it  as  the 
only  possibility  for  enacting  legislation  on  the  subject,  but  it  is  hard  to  defend  on 
any  other  ground.  I  also  share  the  view  that,  as  the  result  of  the  same  negotiated 
deals,  too  many  constraints  were  placed  on  the  authority  of  the  Copyright  Royalty 
Tribunal  to  adjust  rates  and  the  rate  base. 

At  the  same  time,  I  strongly  disagree  with  those  who  argued  to  you  that  the  CRT 
mechanism  is  ineffective  for  one  reason  or  another,  and  should  be  t^wsed  aside  in 
favor  of  complete  copyright  eiclusivity.  To  charge  the  Tribunal  with  unwarranted 
delay  in  distribution  is  grossly  unfair  and  untrue.  The  system  is  working  as  Con- 
gress intended,  and  the  crunch  is  coming  next  year.  The  CRT  mechanism  should,  at 
the  very  least,  be  given  an  opportunity  to  meet  the  challenge  Congress  gave  it.  It 
would  indeed  be  ironic  if  the  CRT  were  to  be  dumped  before  it  has  been  tested  in 
action,  in  favor  of  a  system  Congress  expressly  rejected  only  three  vears  ago. 

Another  allegation  of  changed  circumstances  involves  what  now  have  been 
termed  "superatations."  Several  copyright  owners  have  testified  before  your  Sub- 
committee that  the  advent  of  "superatations"  was  not  envisioned  when  the  Copy- 
right Act  was  passed  three  years  ago.  They  claim  that  carriage  of  their  works  on 
these  superstations  significantly  reducea  the  ability  of  copyright  ownera  to  license 
the  use  of  their  programming  beyond  that  contemplated  by  Congress  in   1976. 

When  the  new  copyright  law  was  enacted,  most  cable  systems  received  their 
distant  signals  through  over-the-air  reception  by  means  of  a  large  central  antenna 
or  via  microwave  relay.  Because  of  the  natural  limitations  inherent  in  over-the-air 
reception  and  the  high  transmission  costs  accompanying  the  i. 
distant  signal  carri^  was  limited  to  thoM  ''  '  *  -  ■• 
to  the  cable  system.  These  factors  assured  a 
lar  signal's  programming  on  a  nationwide  bi 

Recent  technological  developments  and  a  relaxation  of  FCC  common  carrier  rules 
have  resulted  in  the  greater  use  of  space  satellites  in  the  transmission  to  cable 
systems  of  distant  signals.  By  this  method,  television  and  radio  broadcast  signals  are 
intercepted  near  their  point  of  origination  and  then  transmitted  via  common  carrier 
to  a  space  satellite.  These  signals  are  then  available  to  those  cable  systems  that 
operate  earth  stations. 

Because  of  the  nationwide  dissemination  potential  of  space  satellite  transmiasions, 
a  cable  system's  transmission  expenses  are  the  same  whether  the  signal  originates 
from  a  nearby  distant  community  or  from  across  the  nation.  This  economic  fact 
underlies  the  growth  of  superstations.  These  superstations  are  generally  independ- 
ent stations  serving  one  of  the  m^jor  U.S.  markets;  a  supersttftion's  pn^cram  sched- 
ule generally  is  comprised  of  syndicated  prc^rams,  sporting  events,  and  movies. 
These  superstations  are  particularly  attractive  to  cable  system  subscribers  and  have 
resulted  in  the  centralization  of  distant  signal  carriage.  Although  some  supersta- 
tions are  unwilling  participants,  others  welcome  their  new  status  and  have  sought 
advertising  revenue  on  a  nationwide  basis  in  response  to  their  expanded  audience. 

Distant  signals  were  not  being  transmitted  te  cable  systems  via  space  satellite  at 
the  time  the  copyright  law  was  enacted,  and  it  may  well  be  that  representatives  of 
the  affected  industries  were  not  focusing  on  the  potential  utilization  of  space  satel^ 


'A  distant  signal  equivalent  is  a  BtatuMrily  preecrit«d  value  which  is  used  to  compute  the 
royalties  due  under  the  compulBOry  license  for  carriage  by  cable  syvtems  of  distant  non-network 
pmsraming. 
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lites  for  this  purpose  when  they  signed  the  agreement  of  April  13,  1976,  On  the 
other  hand,  the  legal  relationship  between  cable  television  and  space  satellite  sys- 
tems was  well-known  and  much  discussed  in  the  mid-1970's;  it  was,  in  Tact,  an 
important  issue  when  the  United  States  was  preparing  for  the  drafting  of  the 
Brussels  Convention  for  Protection  Against  Unauthorized  Distribution  of  Pro- 
gramme-Carrying Signals  Transmitted  by  Space  Satellite  (1975),  Although  the  par- 
ties may  not  have  had  the  foresight  to  appreciate  fully  the  significance  of  this 
development,  and  although  the  retransmission  of  works  on  superatations  may  well 
reduce  the  copyright  owners  market  beyond  that  contemplated  in  1976,  this  does  not 
justify  the  drastic  measure  proposed  here.  Abandoning  the  compulsory  license  and 
substituting  retransmission  consent  at  this  time,  before  any  serious  study  as  to  the 
actual  economic  impact  of  superstations  on  program  suppliers  has  been  undertaken, 
appears  premature.  Further,  I  believe  that  if  particular  copyright  owners  are  indeed 
signilicantly  injured  by  carriage  of  their  copyrighted  works  on  superstations,  there 
are  less  extreme  alternatives  available  to  rectify  this  situation. 

First  of  all.  it  is  possible  that  the  existing  marketplace  could  resolve  any  inequi- 
ties without  the  necessity  for  further  regulatory  or  legislative  intervention.  Super- 
stations  are  broadcasters,  who  must  stand  and  bargain  with  copyright  owners.  We 
mav  find  that  copyright  owners  whose  works  arc  retransmittea  on  superstations 
and  other  widely-carried  stations  will  seek  additional  license  fees  from  these  sta- 
tions to  reflect  any  increase  in  the  station's  advertising  revenues  based  on  their 
distant  audiences.  Information  that  could  be  helpful  to  copyright  owners  in  deter- 
mining the  extent  of  any  distant  cable  audience  is  currently  available  to  the  public 
in  the  notices  of  identity  and  signal  carriage  complement  and  the  Statements  of 
Account  filed  by  cable  system  owners  with  the  Copyright  OfTice.  Additional  carriage 
information  may  be  available  from  the  FCC. 

Second,  in  confronting  the  problem  of  superstations,  it  is  necessary  to  examine 
the  effect  of  section  111(a)(3),  which  exempts  completely  from  copyright  liability  the 
secondary  transmissions  of  certain  passive  carriers.  Congress  certainly  did  not  con- 
sider the  then  unanticipated  activities  of  superstations  wlien  it  exempted  traditional 
common  carriers  from  copyright  liability,  and  it  might  be  desirable  to  consider  a 
clarifying  amendment  in  ttm  respect.  In  any  case,  because  the  superstation  phenom- 
enon is  new  and  its  impact  unclear,  we  believe  Congress  should  expressly  mandate 
the  Copyright  Royalty  Tribunal  to  analyze  the  economic  impact  of  cable  system 
carriage  by  superstations  and  to  make  recommendations  for  any  necessary  adjust- 
ments in  the  compulsory  license  royalty  fee  schedule  relating  to  that  kind  of 
carriage.  I  will  return  to  this  point  at  the  end  of  my  statement. 
Third,  evert  if  some  change  is  needed,  the  provision  goes  loo  far 

If  Congress  accepts  the  arguments  of  the  proponents  of  the  "retransmission  con- 
sent" provision  that  compulsory  licensing  is  a  mistake  and  that  exclusive  rights 
should  be  recognized  in  cable  retransmissions,  it  will  be  necessary  to  reline  the 

Erovision  to  avoid  injustice  and  chaotic  litigation.  Among  the  many  questions  raised 
y  the  provision  in  its  present  form,  the  following  may  be  mentioned  nere: 
What  is  the  interrelationship  between  the  retransmission  consent  requirement 
and  the  compulsory  license  in  section  111  of  the  copyright  law?  Although  it  appears 
that  the  retransmission  consent  provision  Is  intended  to  operate  in  place  of  the 
CATV  copyright  compulsory  license,  this  is  not  made  clear  in  the  bill.  Subsections 
805(aM6)  through  (11)  of  the  Conforming  and  Technical  Amendments  of  the  hill 
merely  substitute  "Communications  Regulatory  Commission  "  for  "Federal  Commu- 
nications Commission"  throughtout  section  111  of  the  Copyright  Act.  Even  if  the 
compulsory  license  provisions  of  section  lll(dl  were  repealed,  a  host  of  unresolved 
questions  would  remain. 

What  is  the  interrelationship  between  the  retransmission  consent  requirement 
and  the  ownership  provisions  of  the  copyright  law?  In  speaking  of  "the  person  who 
owns  or  controls  the  exclusive  rights  to  the  program  involved?'  section  458(a)(2)  of 
H.R.  3333  seems  to  be  referring  to  the  copyright  owner  under  title  17  of  the  U.S. 
Code  since,  under  U.S.  copyright  law,  this  is  the  only  legal  source  of  exclusive  rights 
in  works  that  have  been  fixed  in  tangible  form.  However,  the  copyright  statute 
contains  extensive  provisions  about  copyright  ownership,  its  divisibility,  and  its 
exercise,  and  the  loose  language  of  section  453(b)(2)  could  lead  to  conflicting  suthorl- 

What  is  the  interrelationship  between  the  retransmission  consent  requirement 
and  the  other  provisions  of  the  copyright  law?  By  appearing  to  require  consent  by 
someone  in  every  case  of  retransmission,  section  453(a)(2)  raises  other  questions 
under  the  copyright  statute:  What  if  the  program  is  in  the  public  domain  or  is  not 
protected  for  some  other  reason?  Do  the  fair  use  and  educational  exemptions  of  the 
copyright  law  apply  and  if  so.  how?  Does  the  copyright  law  offer  a  copyright  owner 
any  remedies  against  a  cable  operator  who  obtains  neither  "consent    nor  a  copy- 


Google 


3340 

right  license?  If  so.  how  can  the  remedies  provided  in  Chapter  S  of  the  Copyright 
Act  be  reconciled  with  the  remedies  provided  in  eection  54S  of  H.R.  3333,  since  they 
are  completely  incompatible?  How  would  section  453(aK2)  afiect  the  international 
copyright  obligation  of  the  United  States?  What  effect  would  section  153(«X2)  have 
with  respect  to  Mexican  and  Canadian  signals? 

Does  me  retransmission  consent  requirement  apply  to  local  and  network  signals? 
As  presently  written,  section  453(aX2)  appears  to  require  cable  systems  to  obtain 
retransmission  consent  before  carriage  of  all  programming,  whether  network  or 
nonnetwork  or  carried  on  local  or  distant  stations.  The  Copyright  Act  reco^^nizea 
that  there  are  relevant  differences  between  cable  retransmission  of  local  and  distant 
signals,  and  between  cable  carriage  of  network  and  nonnetwork  programming. 
Congress  agreed  that  the  retransmission  of  local  signals  does  not  economical^' 
injure  copyright  owners  since  they  are  compensated  for  the  use  of  their  programa  in 
the  local  markets  under  their  broadcast  licenses.  Congress  also  concluded  that  cable 
retransmission  of  network  prc^iramming,  whether  local  or  distant,  does  not  injure 
the  copyright  owner.  Here,  it  is  believed  that  the  copyri^t  owner  is  adequately 
compensated  under  its  contract  with  the  television  or  radio  network  under  whidi 
payment  is  generally  based  on  the  pn^ramming  reaching  all  markets  by  anv 
means.  However,  Congress  did  And  that  cable  retransmission  of  distant  nonnetwork 
programming  would  damage  the  copyright  owner  and  created  the  compulsory  li- 
cense to  compensate  the  prt^am  owners  for  this  use. 

What  would  the  impact  of  section  453(aK2}  be  on  nonaimultaneous  (taped)  retrans- 
missions? The  secti<»i  does  not  suggest  an  answer  to  this  troublesome  question, 
which  is  the  subject  of  detailed  treatment  in  the  Copyright  Act. 

Fourth,  if  enacted  the  provision  would  undermine  existing  copyright  law 

Aside  from  leaving  the  cable  compulsoi^  litxnse  in  section  111  and  the  cable 
responsibilities  of  the  Copyright  Royalty  Tnbunal  completely  up  in  the  air,  passage 
of  section  453(aX2)  in  its  present  form  would  have  serious  implications  for  the 
viability  of  and  necessity  for  other  compulsory  licensee  included  in  the  Copyright 
Act.  The  Copyright  Act  contains  three  other  compulsory  licenses  which,  in  general, 
cover  the  making  and  distributing  of  phonorecords,  the  public  performance  of  non- 
dramatic  musical  works  on  jukeboxes,  and  the  use  of  certain  works  in  connection 
with  noncommercial  broadcasting.  The  Be<»nd  and  third  of  these  compulsory  li- 
censes are  new  and  relate  to  activities  that  were  generally  free  from  copyright 
liability  under  the  1909  Copyright  Act.  As  I  noted  earlier,  the  use  of  compulsory 
licenses  in  these  instances  was  based,  in  part,  on  the  lack  of  the  necessary  business 
mechanisms  in  these  industries  to  obtain  adequate  copyright  clearances. 

As  Commissioner  Thomas  Brennan  of  the  CRT  correctly  noted  in  his  testimony 
before  you,  enactment  of  section  453(aX3)  would  lead  to  the  following  incongruous 
result:  although  Congress  believes  that  jukebox  operators  cannot  securo  licenoea 
adequately  from  three  copyright  periorming  rights  societies  and  public  broadcasters, 
because  of  clearance  problems,  need  a  compulaory  license  for  the  use  of  certain 
categories  of  copyrighted  works  in  performances  they  originate,  cable  television 
svstems  are  able  to  negotiate  for  program  licenses  for  the  hundreds  of  programs 
tney  retransmit, 

Mr.  Chairman,  as  I  indicated  earlier  in  my  testimony,  I  am  fully  aivare  of 
deficiencies  in  the  cable  provisions  of  the  Copyright  Act  of  1976.  In  particular,  I 
agree  that  some  of  the  premises  on  which  the  rate  schedules  of  section  111  were 
based  were  shaky  to  begin  with,  and  that  changes  have  occurred,  are  occurring,  and 
are  likely  to  occur  that  mandate  a  thorough  reexamination  of  the  detailed  provi- 
sions of  the  compulsory  licensing  mechanism  of  section  111  at  some  time  in  ttw 
fairly  near  future.  I  am  also  aware  that  the  authority  of  the  Copyright  Roral^ 
Tribunal  to  readjust  the  rate  schedules  in  the  light  of  changing  conditions  is  mucn 
too  limited. 

Ultimately,  I  believe  that  a  satisfactory  solution  to  this  difficult  problem  could  be 
found  in  revisions  to  the  Copyright  Act  that  would  leave  tJie  CRT  free  to  simplify 
the  entire  formula  for  cable  royalty  rates,  and  to  adjust  the  ratee  themsetvea  in  the 
light  of  changing  conditions,  subject  to  proper  auninistrative  and  judicial  safe- 
guards. However,  I  believe  that  even  such  a  modest  reform  would  probably  be 
premature  now.  before  the  first  distribution  and  rate  adjustment  proceedings  of  the 
CRT  have  taken  place.  The  experience  gained  from  these  proceeding  will  provide  a 
much  better  basis  for  legislation  transforming  the  Tribunal's  authority. 

Instead,  I  would  urge  your  Committee  to  consider  the  following  amendments  to 
H.R.  3333: 

1.  Deletion  of  the  retransmission  consent  requirement  in  section  453(aX2)  and  of 
the  corresponding  provisions  dealing  with  civil  actions  under  that  requirement  in 
section  548. 
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2.  Addition  of  a  section  <or  possibly  a  new  paragraph  in  section  805)  mandating 
the  Copyrieht  Royalty  Tribunal  to  make  a  thorough,  comprehensive,  and  fully 
documented  study  of  all  aspects  of  the  compulsory  licensing  provisions  of  section  111 
and  the  related  [jrovisions  in  Chapter  5  and  8  of  the  Copyright  Act  as  they  have 
operated  in  practice,  and  to  report  its  findines,  with  recommendations  to  Congress 
by  the  end  of  1981.  The  following  is  a  rough  suggestion  for  such  an  amendment: 

§ .  No  later  than  sixty  days  after  the  enactment  of  this  Act,  the  Chairman  of 

the  Copyright  Royalty  Tribunal,  established  under  section  801  of  title  17,  United 
States  dode.  shall  cause  to  be  published  in  the  Federal  Register  a  notice  of  inquiry 
concerning  all  aspects  of  the  operation  of  the  various  provisions  of  said  title  17 
dealing  with  secondary  transmissions  by  cable  systems,  with  particular  attention  to 
the  effect  of  new  telecommunications  techniques,  services,  and  systems  such  as 
superstations  and  telecommunications  sate-llites.  changing  patterns  of  telecommuni- 
cations, changes  in  the  rules,  regulations,  authorizations,  and  waiver  policies  of  the 
Communications  Regulatory  Commission  and  in  the  legislation  on  which  they  are 
based;  the  impact  of  secondary  transmissions  by  cable  systems  on  the  markets  of 
copyright  owners  and  broadcasters,  the  relative  value  to  cable  systems  of  different 
types  of  copyrighted  works  included  in  such  secondary  transmissions,  the  procedural 
and  substantive  operations  of  the  Copyright  Rovalty  Tribunal  with  respect  to  cable 
television  and  the  statutory  limitations  on  sucn  operations,  and  any  other  related 
matter  considered  relevant  by  the  Tribunal.  Within  eighteen  months  from  the  date 

of  publication  of  such  notice  of  inquiry,  but  in  any  case  no  later  than — , 

the  Tribunal  shall  submit  to  Congress  a  comprehensive  and  fully-documented  report 
setting  forth: 

(1)  The  extent  to  which  the  provisions  in  question  have  achieved  the  intended 
statutory  balancing  of  interests;  (2i  their  effect  on  national  communications  and 
copyright  policies;  (3)  practical  problems  and  inequities  under  the  provisions  in 
operation;  and  (4)  l^islative  and  other  recommendations,  if  warranted. 


Federal  Communications  Commission. 

Washington  DC.  July  6.  1979. 
Hon,  Ernest  F.  Holungs, 

Chairman,  Subcommittee  on  Communications.  Committee  on  Commerce.  Science,  and 
Transportation,  U.S.  Senate.  Washington.  DC. 

Dear  Mr.  Chairman:  Thank  you  for  your  invitation  to  supplement  the  record 
with  respect  to  the  United  States  Postal  Service's  involvement  in  certain  proposed 
services  which  it  characterizes  as  electronic  mail  or,  in  one  particular  instance. 
Electronic  Computer  Originated  Mail  (ECOMI.  I  will  answer,  first,  by  reviewing  the 
traditional  treatment  of  such  activities  and,  second,  by  discussing  the  relevance  of 
recent  technological  advances. 

"Electronic  mail"  is  a  current  term  for  the  developments  In  a  business  which 
most  people  used  to  call  "telegraph."  The  Communications  Act  of  1934  defines 
telegraph  service  as  "acceptance,  transmission,  reception  and  delivery  of  record 
communications  by  wire  or  radio."  42  U.S.C.  §  222(aK5). 

It  has  long  been  the  national  policy  to  favor  the  provision  by  private  entities  of 
communications  services.  This  policy  was  most  severely  tested  during  World  War 
II — when  communications  capability  was  at  a  premium  to  assure  national  defense. 
Concurrently  with  the  enhanced  need  for  communications  one  of  the  two  major 
tele^aph  companies  was  on  the  edge  of  bankruptcy.  However.  Congress  rejected  the 
advice  of  those  who  counseled  a  government  takeover.  The  telegraph  amendments 
of  1943  were  passed  on  the  basis  of  "a  very  definite  sentiment  against  Government 
ownership  or  operation  of  the  telegraph  ayatems  of  this  country."' 

This  historic  policy  preference  for  private  provision  of  communications  remains  a 
compelling  public  policy  consideration,  especially  in  light  of  the  progress  of  technol- 
ogy and  resulting  opportunities  for  competition.  Six  months  ago  this  Commission 
voted  to  open  the  puMic  message  service  to  competition,  thereby  ending  a  monopoly 
which  Western  Union  has  held  since  1943.  Many  private  companies  are  considering 
entry,  and  we  believe  that  entry  into  this  field  will  be  possible  and  benefit  the 
public.  I  believe  that  the  interest  of  potential  entrants  into  the  PMS  field  might  be 
significantly  reduced  by  the  prospect  of  involvement  by  a  tax-free,  government- 
subsidized  entity.  Their  concern  could  only  be  amplified  by  the  knowledge  that  such 
an  entity  would  possess  a  monopoly  over  the  crucial  physical  delivery  function  for 
all  forms  of  electronic  messages. 

Monopoly  control  of  an  essential  facility  through  which  all  traffic  must  flow 
usually  carries  with   it   the  power  to  affect  the  ability  of  all   carriers,   including 
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tion  of  the  t«lecommunicstions  art. 


Activities  Board  (USAB)  of  the  Institute  holds  the  position  that  at)  elements  of  the 
spectrum  management  system — en^neerirg,  analysis,  allocation,  selection  and  as- 
signment, preparation  for  and  participation  in  international  meetings  be  kept  in  a 
single   establishment.   The   reasons   for   this   position  are  summarized   as   follows: 

Freauency  selection,  assignment  and  spectrum  allocation  are  but  parts  of  an 
overall  spectrum  management  system.  Interaction  among  these  and  otner  parts  of 
the  system  require  a  unified  approach  to  insure  an  efficient  use  of  the  radio 
frequency  spectrum,  "nils  approach  has  been  called  "Spectrum  Engineering." 

In  1968  the  Joint  Technical  Advisory  Committee  (JtAC)  published  the  results  of 
four  years  of  study  of  the  problems  or  achieving  maximum  efficiency  of  spectnim 
utilization  in  view  of  the  accelerating  demand  for  frequencies.  (The  Joint  Technical 
Advisory  Committee  was  at  the  time  supported  jointly  by  the  Institute  of  Electrical 
and  Electronics  Engineers  and  the  Electronic  Industnes  Association.  It  is  at  present 
the  Joint  Telecommunications  Advisory  Committee  of  the  IEEE.)  The  title  of  this 
publication  was  "Spectrum  Engineering — The  Key  to  Progress."  A  quotation  from 
this  txMk  is  pertinent  to  the  present  discussion. 

"More  spMifically,  what  does  the  spectrum  engineering  system  do?  It  provides  the 
technical  basis  for  disposition  of  applications  for  authorization  to  operate  spectrum- 
using  equipment.  It  provides  the  technical  basis  for  disposition  of  cases  of  interfer- 
ence. It  takes  action  aimed  at  reducing  the  incidence  of  cases  of  interference  and  at 
the  establishment  and  policing  of  standards  relating  to  equipment  characteristics 
and  users'  operating  and  maintenance  practices.  It  collects  data  by  measurement, 
observation,  and  questionnaire.  And  it  conducts  technical  studies  in  support  of 
spectrum  manaagement. 

"The  three  major  functions  of  the  spectrum  engineering  system  are:  frequency 
selection;  engineering  planning;  and  interference  reduction. 

"In  performing  these  functions,  the  system  uses  interwoven  combinations  of  three 
main  kinds  of  internal  activities:  an^ysis;  data  base;  and  spectrum  monitoring. 

"The  distinctive  characteristic  of  spectrum  engineering  is  its  purpose  to  engineer 
optimum  use  of  the  spectrum  resource." 

In  the  foregoing  quotation,  JTAC  recognizes  that  there  is  a  systems  aspect  to 
spectrum  engineering  and  sets  forth  the  major  functions  of  the  system.  A  second 
quotation  from  the  same  source  follows: 

"Spectrum  engineering  and  management  thinking  must  continue  to  move  away 
from  the  concept  of  controlling  spectrum  usage  through  simple  but  rather  restric- 
tive and  rigid  administrative  rules.  The  movement  must  be  in  the  direction  of 
increasingly  individualized  technical  assessment  of  applications  under  explicitly 
formulated  [>riority  criteria  and  under  a  reduced  and  more  flexible  employment  of 
block  allocation  concepts.  This  will  require  much  heavier  use  of  analytical  and  data- 
processing  capabilities  in  the  nation's  spectrum  engineering  that  at  present;  but  it 
would  result  in  stronger  spectrum  engineering  capable  of  supporting  the  more 
flexible  and  effective  management  needed  if  fuller  spectrum  utilization  is  to  be 
achieved," 

Here  the  JTAC  urged  a  move  away  from  rigid  "block"  allocations  where  feasible, 
leading  to  a  greater  flexibility  in  the  spectrum  man^ement  function. 

The  Committee  considers  the  concepts  voiced  by  JTAC  a  decade  ago  to  be  just  as 
valid  today.  The  need  for  close  coordination  is  seen  as  the  system  moves  toward 
inter-service  sharing  of  frequencies. 

It  ia  believed  that  user  needs  will  be  more  apparent  to  the  r^ulatory  body  which 
is  in  constant  contact  with  users  and  potential  users.  Allocation  is  not  a  Unction 
which  can  be  practiced  in  an  "Ivory  tower,"  it  must  have  inputs  available  through 
interfaces  with  users  and  potential  users, 

2,  The  Committee  takes  the  position  that,  because  of  the  technical  nature  and 
consequences  to  the  United  States  of  many  international  meetings  on  telecommuni- 
cations,  and  because  it  has  been  nation^  practice  for  many  years  to  draw  upon 
qualified  telecommunications  professionals  from  private  industry  as  well  as  from 
ttie  U.S.  Government  to  prepare  and  defend  the  U.S.  position  in  such  meetings, 
specific  provision  should  be  made  in  legislation  affecting  telecommunicationsTor 
such  professionals  from  private  industry  to  be  members  of  U.S.  delegations  to 
international  conferences  on  telecommunications.  The  I.E.E.E.  Committee  further 
takes  the  position  that,  in  order  to  be  effective,  industry  members  of  VS.  del««a- 
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tione  should  not  be  prevented  from  participating  in  technical  discuBSJons  in  support 
or  defense  of  U.S.  poajtions  at  international  meetings  on  telecommunications.  Specif- 
ic language  should  be  provided  in  l^islation  affecting  telecommunications  that 
exempts  such  industry  members  from  the  (muzzling)  provisions  of  section  207,  title 
18,  of  the  United  SUtee  code. 

3.  The  Committee  takes  the  position  that  responsibility  for  all  the  foregoing  not 
only  repose  in  a  single  administration,  but  that  it  be  in  a  professionally  qualified, 
engineering  activity  within  such  administration  and  that  that  administration  have 
an  office  of  international  affairs  tj)  consult  with  the  State  Department  when  appro- 
priate for  international  meetings.  Additional  argumente  for  these  positions  were 
erovided  by  the  chairmen  of  the  IEEE  Committee  on  Telecommunications  Policy  in 
is  Statement  to  the  U.S.  Senate  subcommittee  on  Section  226(g)  of  S.  622,  May  18, 
1979. 


Pending  legislation  on  telecommunications  opens  the  way  for  all  telecommunica- 
tions companies  to  engage  in  broadband  transmission,  promoting  competition.  One 
aspect  of  the  conditions  for  competition  troublesome  t«  telephone  and  cable  compa- 
nies alike  IS  that  of  "pole  attechments."  Access  for  pole  attachments  should  be 
defmed  by  a  federal  formula  setting  forth  a  "zone  of  reasonableness,"  and  should  be 
preempts  from  state  regulation. 

The  I.E.E.E,  Committee  on  Telecommunications  Policy  holds  the  position  that 
technological  innovation  and  the  int^ration  of  innovations  into  operating  systems 
for  the  benefit  of  the  public  can  best  take  place  without  the  constraint  of  local 
government  technical  standards.  Since  state  and,  especially,  local  governments  fre- 
quently impose  various  and  conflicting  standards,  it  is  desirable  that  federal  legisla- 
tion preempt  such  standards,  as  is  done  in  matters  affecting  spectrum  management. 
The  federal  government  itself  should  exercise  great  restraint  in  issuing  technical 
standards,  especially  in  view  of  the  standards  activities  of  the  Electronic  Industries 
Association,  U.S.  Independent  Telephone  Association,  user  companies,  and  others 
stimulated  by  the  marketplace  and  by  the  Standards  Office  of  the  I.E.E.E.  By  and 
large,  effective  standards  tend  l«  develop  through  these  groups  as  technologj' 
evolves,  and  government  intervention  here  should  be  kept  to  a  minimum  if  competi- 
tion is  to  flourish. 


Engineering  and  economics  studies,  dating  from  1971  onward,  of  electronic  trans- 
mission of  first-class,  business  record  mail,  have  consistently  shown  long-term  finan- 
cial benefits  accruable  to  the  U.S.  Postal  Service,  and  thereby  to  the  general  public. 
The  I.E.E.E.  Committee  on  Telecommunications  Policy  favors  the  incorporation  of 
such  modem  operations  into  the  Postal  Service  under  conditions  Chat  recognize  the 
established  roles  of  the  Postal  Service  and  of  the  communications  common  carriers. 
Electronic  transmission  begins  with  the  collection  and/or  conversion  of  copy — 
letters,  bills,  magnetic  tapes  carrying  letter,  textual,  or  billing  signals  but  not 
telegrams  or  computer  programs  or  data — into  electrical  signals  with  address  codes. 
This  may  be  a  proper  function  of  the  Postal  Service.  Electrical  signals  are  then 
combined  in  groups  according  te  their  address  codes,  transmitted  in  groups  by 
electronic  and  radio  techniques  to  main  destination  points,  and  separated  at  the 
main  destination  points  from  the  groups  they  arrive  in  into  the  separate  message 
signals  and  address  codes.  This  set  of  functions  has  been  and  continues  to  be  the 
responsibility  of  communications  common  carriers,  the  reconversion  of  each  mes- 
sage signal  and  its  address  code  to  a  deliverable  copy  and  the  delivery  of  that  copy 
are  legitimate  functions  of  the  Postal  Service, 

(Communications  common  carriers  have  been  franchised  to  transmit  information 
in  the  form  of  electronic  signal  for  many  years.  From  their  activities,  the  United 
States  has  developed  a  national  telecommunications  capability  that  is  envied  by  all 
other  nations.  This  capability  and  the  physical  facilities  that  support  telecommuni- 
cations in  the  United  States  are  quite  adequate  to  serve  the  Postal  Service's  needs, 
both  intra-  and  inter-national.  When  dealing  with  other  nations  in  the  exchange  of 
postal  items,  however,  the  U.S.  Postal  Service  must  be  the  entity  to  deal  with 
foreign  postal  services,  since  they  will  recognize  no  other  entity  in  a  postal  capacity. 
This  does  not  mean  that  the  U.S.  Postal  Service  may  have  its  own  electronic 
transmission  facilities  for  overseas  mail;  on  the  contrary,  it  must  still  rely  on  the 
franchised  common  carriers  for  electronic  transmissions. 

Finally,  the  (!k)mmittce  does  not  view  telegraphic  messages  or  computer  data  as 
"mail."  Telegraphic  messages  in  printed  copy  form  are  delivered  by  the  Postal 
Service  for  the  franchised  tet^rapn  companies,  but  the  electronic  carriage  is  by  the 
tel^raph  companies  and,  in  tneir  case,  so  is  the  conversion  to  copy.  This  situation 
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n  undisturbed.  A  comparable  situation  exists  with  computer 


COMMUNICATIONS 

Introduction. — It  ia  particularly  important  that  the  U.S.  have  a  clear  and  defini- 
tive pohcy  with  respect  to  intemetioaal  communications  in  order  to  deal  effectively 
with  other  countries  and  international  telecommunications  organizations;  to  main- 
tain U.S.  technological  leadership  in  this  important  field;  and  continue  to  provide 
high  quality  and  economical  service  to  the  U.S.  institutions.  U.S.  policy  on  interna- 
tional communications  must  take  into  account  several  important  considerations 
which  do  not  apply  to  domestic  communications.  These  conHiderations  can  be  subdi- 
vided into  three  areas:  fadlity  planning,  the  types  of  facilities  used,  and  the  services 
being  provided. 

1.  Facility  /'^nni;^.— International  communications  facilities  and  services  availa- 
ble to  the  U.S.  have  been  of  the  highest  quality,  and  the  cost  of  international 
communications  services  in  recent  years  have  generally  at  least  stayed  level  and  in 
some  cases  have  actually  declined.  This  very  positive  situation  does  not  provide  a 
basis  for  proposals  which  would  radically  alter  the  existing  institutional  structure 
for  the  conduct  of  facility  planning  by  eliminating  the  Federal  Communications 
Commission  from  the  process.  Conferring  with  the  FCCs  broad  mandate  on  an 
unproven  "task  force"  chaired  by  the  director  of  an  agency  in  the  Elective  Branch 
rather  than  an  independent  regulatory  agency  responsible  ultimately  to  the  Con- 
gress, will  be  much  less  effective.  Such  a  sweeping  change  would  have  to  be  baaed 
on  assumptions  that  the  current  planning  structure  has  caused  serious  problems 
and  that  the  proposed  institutional  changes  clearly  offer  substantial  oroqiects  for 
improvement  in  uie  interest  of  the  U.S.  consumer.  We  do  not  believe  tliat  either  of 
these  propositions  has  successfully  been  demonstrated. 

We  do  agree  that  the  existing  planning  structure  is  not  perfect  To  intprove  it,  we 
recommend  that  both  cable  and  satellite  planners  be  brought  together  in  the  con- 
duct of  Joint  international  facility  planning.  This  process  should  be  initiated  well  in 
advance  of  the  time  when  construction  commitments  must  be  made.  It  should 
include  the  appropriate  governmental  and  private  entities  from  both  the  U.S.  and 
the  foreign  countries  involved.  All  plans  tentatively  adopted  should  be  subjected  to 
U.S.  domestic  procedures,  including  public  comment,  to  provide  a  strong  bargaining 
position  for  the  U.S.  and  to  ensure  that  the  interests  of  U.S.  consumers  are  ade- 
quateW  protected. 

2.  Fiicililiea.— The  ownership  and  operation  of  the  various  types  of  facilities  must 
be  considered  in  U.S.  policy.  These  may  be  treated  in  three  cat^^ries:  cables, 
satellites,  and  terrestrial  links.  Policy  is  recommended  as  follows: 

A.  Cables. — Cables  of  either  traditional  type  or  those  in  the  future  involving 
optical  communications  are  necessarily  point-to-point  links,  and  ownership  agree- 
ments covering  them,  therefore,  may  be  bilateral.  A  designated  entity  ia  not  re- 

B.  Satellites. — The  satellites  used  for  international  communications  are  necessar- 
ily owned  and  operated  by  international  organizations.  Access  to  these  facilities 
should  be  controlled  by  the  designated  U.S.  entity.  Ownership  and  expansion  of 
necessary  ground  segment  facilities  (earth  stations  and  interface  equipment)  should 
be  related  to  public  interest  considerations, 

C.  Terrestrial  Microwave  Links. — These  systems,  also  point-to-point,  are  generally 
limited  in  international  communications  to  cross-border  communicationB.  Bilateral 
arrangements  between  the  appropriate  carriers  in  the  two  countries  involved  should 
generally  suffice  without  necessity  for  l^islation  or  special  r^ulation. 

3.  Services. — Confusion  has  resulted  in  the  past  from  mixing  service  and  facilities 
considerations.  Policy  with  r^ard  to  various  international  services  should  specifical- 
ly cover  the  needs,  technology  and  public  interest  considerations  for  that  service 
regardless  of  which  facilities  might  be  used  to  provide  it. 

A.  Telephone  Trunking.— The  linking  of  the  U.S.  domestic  public  switched  tele- 

Chone  network  with  similar  networks  in  other  countries  may  ne  handled  by  satel- 
tes.  cables  or  microwave  links  (this  service  includes  voice  and  low-speed  data 
capable  of  being  carried  by  standard  voice-grade  circuits).  Due  to  various  factors, 
including  the  need  to  reacn  operating  agreements  with  the  foreign  correspondents 
(usually  government  agencies),  international  voice  communications  does  not  readily 
lend  itself  to  true  marketplace  competition.  The  voice  carriers  providing  such  mo- 
nopoly services  (A.T.  &  T.,  Hawaiian  Telephone)  should  clearly  be  regulated,  and 
their  voice  services  should  be  protected. 

B.  Teleuision  Distribution.— There  is  no  apparent  reauirement  to  limit  the  provi- 
sion of  television  service.  U.S.  policy  should  be  that  television  entities  should  have 
direct  access  to  all  international  carriers  and  facilities. 
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C.  High-Speed  Data  Service.— Vfe  anticipate  a  strongdemand  for  hish-speed  inter- 
connected data  of  very  high  quahtv  (low  error  rate).  This  service  in  tiie  future  will 
require  multi-nodal  networks.  Satellite  communications  will  play  a  dominant  role  in 
the  networking  proceee.  Provisions  must  be  made  in  U.S.  polity  for  the  development 
and  operation  of  these  high-speed  data  Byatema  on  an  international  basis.  To  provide 
the  required  low  error  rates,  provision  will  have  I^  be  made  for  direct  access  to 
satellites  from  many  new  locations  at  or  near  customer  facilities,  consistent  with 
conservation  of  the  frequency  spectrum. 

D.  Special  Services. — Many  services,  some  eicisting  and  some  to  be  developed,  do 
not  easily  fit  into  any  of  the  three  major  cat^ories  above.  These  include  services  to 
special  platforms  such  as  maritime,  aeronautical  and  land-mobile  vehicles,  broad- 
cast services,  and  data  collection  services.  U.S.  policy  needs  to  be  sufHciently  flexible 
to  permit  a  variety  of  operating  arrangements  to  accommodate  such  services  in  the 
public  interest. 

Federal  Communications  Commission. 

Washington.  July  17.  1979. 
Hon.  Barry  Gold  water, 

U.S.  Senate, 
Washington.  D.C. 

Dear  Barry:  I  am  pleased  te  respond  to  your  request,  relayed  by  Ward  White,  for 
some  personal  comments  on  the  draft  Bills  currently  before  the  Senate  Subcommit- 
tee on  Communications.  First,  may  t  commend  the  sponsors  of  S.  611  and  S.  622  for 
recognizing  the  need  for  amendments  to  the  1934  Communications  Act  rather  then 
a  "rewrite  .  To  a  very  large  extent,  the  1934  l^islation  has  worked  well.  It  contin- 
ues to  work  well  after  45  years,  in  part  because  Congress  has  always  been  diligent 
abount  communications,  amending  the  Act  a  total  of  some  80  times.  However,  there 
are  several  areas  where  the  Commission  and  the  public  would  benefit  from  Congres- 
sional action. 

OWNERSHIP  OF   BROADCASTING   AND   CABLE-TV   PAaUTIBS 

Diversity  of  viewpoints  is  essential  to  a  democracy.  To  that  end  it  has  been,  and 
is,  the  Government  s  policy  to  foster  a  multiplicity  of  media  voices  and  to  maximize 
diversity  of  ownership  of  broadcast  and  cable-TV  properties.  Currently,  the  Commis- 
sion has  limitations  on  the  multiple  ownership  of  AM,  FM  and  TV  licenses  but  no 
ceilings  on  cable-TV  ownership.  The  Congress  may  wish  to  endorse  the  current  FCC 
restrictions  on  broadcast  multiple  ownership  '  and,  in  addition,  impose  restrictions 
on  the  number  of  cable  systems  a  single  individual  or  organization  may  own.  I  have 
no  specific  figure  to  recommend  as  the  cut-off  point  for  cable  system  ownership.  But 


B  obviously  inconsistent  to  limit  ownership  of  conventional  TV  stations  t< 
while  permitting  the  ownership  of  several  hundred  cable-TV  systems.  So  I  would 
urge  you  to  consider  this  question  of  multiple  ownership.  Both  S,  611  and  S.  622,  as 
now  drafted,  are  silent  on  the  matter. 

In  addition,  I  would  hope  that  you  might  look  at  cross-ownership  of  AM,  FM,  TV, 
cable-TV,  publi8hin|[,  find  telephone  properties.  Here,  again  sensible  Umitations  are 
necessary.  The  limitations  on  newspaper-broadcast  cross-ownership  established  by 
the  Commission  in  Docket  18110 ',  which  were  affirmed  by  the  Supreme  Court,  seem 
reasonable  to  me.  Both  Bills,  as  now  drafted,  are  silent  on  this  question  as  well. 

It  is  also  worthy  of  your  attention,  in  my  view,  to  consider  allowing  cable-TV/ 
telephone  cross-ownership  in  rural  areas.  Senator  Hollings  in  S.  611,  the  President. 
and  the  Commission  have  recognized  the  need  for  increased  telecommunici  " 


operate  rural  cable  systems.  In  fact,  last  August  the  Commission  asked  the  public 
for  comments  on  a  proposal  to  relieve  telephone  companies  in  rural  areas  from 
having  to  demonstrate  the  infeasibility  of  independent  cable-TV  operation  "where 
such  operation  may  be  reasonable  presumed  to  be  economically  infeasible  because  of 
low  population  density".  The  staff  has  now  completed  its  study  of  the  comments 


'  Our  "seven  alation"  rule  prohibitB  a  parly  from  having  an  interest  in  more  than  21  radio 
and  TV  stations  of  which  no  more  than  seven  mav  be  AM,  seven  FM,  and  seven  TV  (only  five  o( 
which  may  be  VHF).  Our  "one- to-a- market"  rule  prohibits  the  direct  or  indirect  ownership, 
operation  or  control  of  both  an  AM  station  (or  an  FM  station)  and  a  TV  station  where  certain 
contou™  overlap 

■  Common  ownership  of  a  radio  or  television  station  and  a  daily  newspaper  U  prohibited 
prospectively  if  the  contour  for  the  AM  (2.0m V/m),  FM  (l.OmV/m)  of  TV  (Grade  A)  encompanes 
the  entire  community  in  which  the  newspaper  is  published. 
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These  statements  were  developed  by  the  Committ«e  which  has  sixteen  membeis 
carefully  selected  to  be  representative  of  the  broad  range  of  interests  of  Institute 
memberHhip. 

The  Committee  was  not  unanimous  in  support  of  the  statements,  and  two  mem- 
bers have  expressed  strong  reservations.  One  of  these  members  has  prepared  a 
critique  of  the  statement  which  he  ia  circulating  ta  other  members  for  tne  purpose 
of  prepuiring  a  minority  statement.  If  that  effort  should  result  in  a  clear  di^nting 
viewpoint,  we  will  sena  that  to  you  in  the  near  future. 
Sincerely, 

Bruno  0.  WmNacHKi- 

Bnclosure. 


The  Institute  of  Electrical  and  Electronics  Engineers.  Incorporated  (IEEE),  i«  the 
largest  engineering  society  in  the  world,  with  a  membership  of  over  190,000;  about 
85  percent  of  the  members  are  in  the  United  States.  IEEE  was  formed  in  1962  by 
the  merger  of  two  previous  societies,  the  American  Institute  of  Electrical  Engineers 
(AIEE)  and  the  Institute  of  Radio  Engineers  QREI. 

IEEE  has  a  deep  and  long-standing  interest  in  the  technological  progress  of  this 
country  in  the  fields  of  electronics  and  telecommunications,  and  is  consequently 
greatly  interested  in  the  changes  to  the  Communications  Act  of  1934  being  reviewed 
m  the  Congress  in  the  form  of  proposed  Bills  S.  611,  S.  622  and  H.R.  3^.  IEEE's 
membership  includes  most  of  the  responsible  scientists,  engineers  and  executives  of 
the  electronics  and  telecommunications  industries.  Since  these  people  represent  all 
of  the  competitive  elements  of  the  industry,  this  policy  statement  repreaents  an 
objective  technical  belief  not  available  to  Congress  elsewhere. 

A  detailed  review  of  all  the  proposed  legislation  and  the  relevant  testimony  in 
recent  hearings  has  led  the  Committee  to  the  conclusion  that,  in  their  present  form, 
any  of  the  bills  would  constitute  a  serious  threat  to  the  abilit)[  of  the  United  Statea 
to  maintain  its  poeition  of  world  leadership  in  the  telecommunications  industry,  and 
may  diminish  the  utility  and  future  capabilities  of  the  telecommunications  network 
while  increasing  consumer  costs  for  its  services.  The  Committee  believes,  however, 
that  technological  advancements  of  the  past  two  decades  have  been  so  great  that 
major  revision  of  the  Communications  Act  of  1934  is  timely. 

There  is  a  consensus  that  our  national  and  international  telecommunications 
posture  can  be  improved  by  increasing  the  degree  of  competition  within  the  indus- 
try and  reducing  the  degree  of  reflation.  The  Committee  believes  that  l^islative 
changes  to  be  enacted  should  insure  that — 

The  people  of  the  United  States  will  continue  to  have  available,  at  reaaonable 
rates,  domestic  and  international  telecommunications  services  which  ore  rapid, 
reliable,  efficient  and  diverse; 

The  economy,  general  welfare,  public  welfare,  and  security  of  the  United  States 
will  continue  to  benefit  from  continuing  improvements  in  telecommunicationa  tech- 
nology; 

The  technical  and  administrative  int^rity  of  the  telecommunications  network 
should  be  preserved; 

"Die  Bell  Telephone  Laboratories  should  be  recognized  as  a  iniOar  and  irreplacea- 
ble national  resource,  and  should  be  able  to  continue  to  operate  much  as  in  tM  past; 

iblic 

t  the  Congress,  the  Committee  has  s 
advice  and  technologically  supportable  opinions  o 
resolved  by  the  final  version  of  new  legislation. 
The  telecommunications  network 

The  fundamental  telecommunications  network  in  the  United  States  is  that  pro- 
vided b^  the  Bell  Telephone  System  and  about  1.550  independent  "telephdne" 
companies.  These  companies,  in  coordination  with  the  manufacturing  community 
and  the  Bell  Telephone  Laboratories,  have  cooperatively  developed  the  technical 
and  management  standards  essential  to  the  provision  of  this  network,  whid)  today 
is  the  highest  quality  network  of  its  kind  in  the  world.  The  industry,  within  the 
regulatory  framework  established  by  the  Communications  Act  of  1934,  has  satisfied 
the  basic  objective  of  the  Act  to   provide   universal  service  at   reasonable   rates. 

At  the  time  the  Communications  Act  was  conceived,  "universal  service"  included 
telephone,  teletypewriter  and  other  very  basic  services.  Recent  technological  ad- 
vances have  spurred  the  development  of  new  more  sophisticates  services  which  have 
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been  integrated  into  the  requirements  of  our  society.  Some  of  these  services  are 
easily  provided  within  the  capabilities  of  the  telecommunications  network:  others 
have  required  the  design,  development  and  provision  of  complementary  facilities. 
Underlying  the  present  controversy  on  the  nature  of  practicable  competition  in  the 
industry  is  the  need  for  a  distinction  between  services  which  are  considered  to  be  a 
part  of  universal  service  and  those  which  serve  specialized  communities  of  interest. 
The  network  which  satisfies  the  national  objective  of  universal  service  at  reason- 
able rates  is  a  national  resource  of  prime  importance;  protection  of  the  integrity  of 
this  network  is  a  paramount  requirement  of  any  new  legislation.  Telephone  service 
is  obviously  an  inherent  part  of  the  universal  service  objective.  Which  other  services 
are  also  included  is  less  clear,  and  new  legislation  should  not  prevent  other  services 
from  being  universal  services. 

The  integrity  of  Ihe  telecommunications  network 

Preservation  of  the  integrity  of  the  universal  service  network  is  necessary.  This 
"integrity"  includes  both  technical  and  management  integrity.  These  two  types  of 
integrity  are  made  possible  today  because  the  coordination  framework  is  not  unduly 
hampered  by  the  necessity  of  protecting  proprietary  information  belonging  to  the 
parties  involved;  because  there  is  a  unique  "fountain head"  of  standards,  research 
and  network  systems  engineering  information  (Bell  Telephone  Laboratories!;  and 
because  the  present  structure  precludes  the  need  for  antitrust  protection  of  the 
1.5.50  companies  involved  for  joint  planning  activities. 

It  should  be  recognized  that  since  its  formation,  the  Bell  Telephone  Laboratories 
has.  in  addition  to  systems  design  and  development,  engaged  in  basic  research  and 
development.  Output  of  these  efforts  to  a  large  degree  has  been  shared  with  the 
industry,  and  frequently  accrued  much  benefit  to  others  and  less  or  even  very  little 
to  AT,  &  T.  Significant  examples  include  early  microwave  technology,  waveguide 
technology,  radar,  solar  cells,  transistors,  and  bubble  memories. 

The  draft  bills,  in  varying  degrees,  envision  a  compartmentalization  of  network 
functions,  requiring  an  '  arms-length"  relationship  among  the  companies  providing 
the  facilities  of  the  network.  Section  322,  H.R.  3^!i3.  even  includes  a  government- 
industry  coordination  requirement  so  cumbersome,  time-consuming  and  complex  as 
to  preclude  practical  communication  of  information  not  only  required  to  continue 
the  current  level  of  service,  but  which  will  enable  continual  modernization  of  the 
eystems.  It  has  been  estimated  that  compliance  with  these  rules  would  require  the 
daily  liling  of  400  meeting  notices  with  the  Attorney  General  and  transcripts  (not 
normally  made  at  present!  of  those  same  meetings  to  be  filed  with  the  Cbmmiasion. 

The  Committee  believes  the  long  term  impact  of  any  process  which  would  impede 
the  presently  existing  flow  oF  technical  and  management  information  could  a 
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Should  guarantee  the  mechanism  t 
viable  Bell  Telephone  Laboratories  as 
a  product  of  private  enterprise;  and 

Should  guarantee  telecommunications  companies  against  antitrust  proceedings 
related  to  the  coordination  necessary  to  continue  effective  planning,  technologi(al 
improvement  and  management  of  the  telecommunications  network. 

Technical  assistance 

The  legal  and  economic  skills  of  those  who  have  drafted  the  present  bills  appear 
to  be  great,  but  the  Committee  believes  that  there  has  been  inadequate  depth  of 
technological  and  operational  expertise  employed.  The  network  is  a  fragile  and 
complex  entity  which  is  generally  taken  for  granted;  it  can  be  severely  degraded  at 
great  increased  cost  if  the  present  mechanisms,  standards,  and  state-of-the-art  condi- 
tions are  not  clearly  understood.  Congress  should  seek  additional  technical  help  in 
completing  its  legislative  efforts. 


The  Committee  strongly  recommends  that: 

a.  Present  efforts  to  improve  telecommunications  legislation  should  continue. 

b.  The  legislation  should  encompass  specific  provisions  for  the  protection  and 
preservation  of  the  Bell  Telephone  Laboratories  as  a  national  resource  developed  by 
private  enterprise. 

c.  Telecommunications  organizations  receive  specific  antitrust  protection  within 
the  new  law  for  proceedings  related  to  the  coordination  necessary  to  continue 
effective  planning,  technological  improvement  and  management  of  the  telecommu- 

s  network. 
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1.  Pending  a  careful  etudy  of  the  effects  of  separating  the  functions  of  spectrum 
allocation  from  those  of  frequency  selection  and  assignment,  the  United  States 
Activities  Board  (USAB)  of  the  Institute  holds  the  position  that  all  elementa  of  the 
spectrum  management  system — en^neering,  analysis,  allocation,  selection  and  ea- 
signment,  preparation  for  and  participation  in  international  meetings  be  kept  in  a 
single   eetaolishment.   The   reasons   for   this   position   are  summariied   as   follows: 

Freauency  selection,  assignment  and  spectrum  allocation  are  but  parts  of  an 
overall  spectrum  management  system.  Interaction  among  theae  and  other  parts  of 
the  system  require  a  unified  approach  to  insure  an  efficient  use  of  the  radio 
frequency  spectrum.  This  approach  has  been  called  "Spectrum  Engineering." 

In  1968  the  Joint  Technical  Advisory  Committee  IJTAC)  published  the  results  of 
four  years  of  study  of  the  problems  of  achieving  maximum  efficiency  of  spectrum 
utilization  in  view  of  the  accelerating  demand  for  frequencies.  (The  Joint  Technical 
Advisory  Committee  was  at  the  time  supported  jointly  by  the  Institute  of  {Electrical 
and  Electronics  Engineers  and  the  Electronic  Industries  Association.  It  is  at  present 
the  Joint  Telecommunications  Advisory  Committee  of  the  IEEE.)  The  title  of  this 
publication  was  "Spectrum  Engineering — The  Key  to  Progress."  A  quotation  from 
this  book  is  pertinent  to  the  present  discussion. 

"More  specilically,  what  does  the  spectrum  engineering  system  do?  It  provides  the 
technical  basis  for  disposition  of  applications  for  authorization  to  operate  spectrum' 
using  equipment.  It  provides  the  technical  basis  for  disposition  of  cases  of  interfer- 
ence. It  takes  action  aimed  at  reducing  the  incidence  of  cases  of  interference  and  at 
the  establishment  and  policing  of  standards  relating  to  equipment  characteristics 
and  users'  operating  and  maintenance  practices.  It  collects  data  by  measurement, 
observation,  and  questionnaire.  And  it  conducts  technical  studies  in  support  of 
spectrum  manaagement. 

"The  three  m^jor  functions  of  the  spectrum  engineering  system  are:  frequency 
selection;  engineering  planning;  and  interference  reduction. 

"In  performing  these  functions,  the  system  uses  interwoven  combinations  of  three 
main  kinds  of  internal  activities;  analysis;  data  base;  and  spectrum  monitoring. 

"The  distinctive  characteristic  of  spectrum  engineering  is  its  purpose  to  engineer 
optimum  use  of  the  spectrum  resource." 

In  the  foregoing  quotation,  JTAC  recognizes  that  there  is  a  systems  aspect  to 
spectrum  engineering  and  sets  forth  the  major  functions  of  the  system,  A  second 
quotation  from  the  same  source  follows: 

"Spectrum  engineering  and  management  thinking  must  continue  to  move  away 
from  the  concept  of  controlling  spectrum  usage  through  simple  but  rather  reMric- 
tive  and  rigid  administrative  rules.  The  movement  must  be  in  the  direction  of 
increasingly  individualized  technical  assessment  of  applications  under  explicitly 
formulated  priority  criteria  and  under  a  reduced  and  more  flexible  employment  of 
block  allocation  concepts.  This  will  require  much  heavier  use  of  analytical  and  data- 
processing  capabilities  in  the  nation's  spectrum  engineering  that  at  present;  but  it 
would  result  in  stronger  spectrum  engineering  capable  of  supporting  the  more 
flexible  and  effective  management  needed  if  fuller  spectrum  utilization  is  to  be 
achieved." 

Here  the  JTAC  urged  a  move  away  from  rigid  "block"  allocations  where  feasible, 
leading  to  a  greater  flexibility  in  the  spectrum  man^ement  function. 

The  Committee  considers  the  concepts  voiced  by  JTAC  a  decade  ago  to  be  just  as 
valid  today.  The  need  for  close  coordination  is  seen  as  the  system  moves  toward 
inter-service  sharing  of  frequencies. 

It  is  believed  that  user  needs  will  be  more  apparent  to  the  regulatory  body  which 
is  in  constant  contact  with  users  and  potential  users.  Allocation  is  not  a  function 
which  can  be  practiced  in  an  "Ivory  tower,"  it  must  have  inputs  available  through 
interfaces  with  users  and  potential  users. 

2.  The  Committee  takes  the  position  that,  because  of  the  technical  nature  and 
consequences  to  the  United  States  of  many  international  meetings  on  telecommuni- 
cations.  and  because  it  has  been  national  practice  for  many  years  to  draw  upon 

SLialified  telecommunications  professionals  from  private  industry  as  well  as  from 
le  U.S.  Government  to  prepare  and  defend  the  U.S.  position  in  such  meetinsB, 
specific  provision  should  be  made  in  legislation  affecting  telecommunications  lor 
such  professionals  from  private  industry  to  be  members  of  U.S.  delegations  to 
international  conferences  on  telecommunications.  The  LE.E.E.  Committee  further 
takes  the  position  that,  in  order  to  be  effective,  industry  members  of  U,S.  delegk- 
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tiOHB  should  not  be  prevented  from  participating  in  technical  discusBions  in  support 
or  defense  of  U.S.  positions  at  international  meeting  on  telecommunications.  Specif- 
ic language  should  be  provided  in  legislation  alTecting  telecommunicationa  that 
exempts  such  industry  members  from  the  (muzzling)  proviaions  of  section  207,  title 
18,  of^the  United  States  code. 

3,  The  Committee  takes  the  position  that  responsibility  for  all  the  foregoing  not 
only  repose  in  s  single  administration,  but  that  it  be  in  a  professionally  qualified, 
engineering  activity  within  such  administration  and  that  that  administration  have 
an  office  of  international  affairs  to  consult  with  the  State  Department  when  appro- 
priate for  international  meetings.  Additional  arguments  for  these  positions  were 
provided  by  the  chairmen  of  the  IEEE  Committee  on  Telecommunications  Policy  in 
his  Statement  to  the  U.S.  Senate  subcommittee  on  Section  226(g)  of  S.  622,  May  18, 
1979. 


Pending  legislation  on  telecommunications  opens  the  way  for  all  telecommunica- 
tions companies  to  engage  in  broadband  transmission,  promoting  competition.  One 
aspect  of  the  conditions  for  competition  troublesome  to  telephone  and  cable  compa- 
nies alike  is  that  of  "pole  attachments."  Access  for  pole  attachments  should  be 
defined  by  a  federal  formula  setting  forth  a  "zone  of  reasonableness."  and  should  be 
preempted  from  state  regulation. 

The  l.E.E.E.  Committee  on  Telecommunications  Policy  holds  the  position  that 
technoliwical  innovation  and  the  int^ration  of  innovations  into  operating  systems 
for  the  benefit  of  the  public  can  best  take  place  without  the  constraint  of  local 
government  technical  standards.  Since  state  and,  especially,  local  governments  fre- 
quently impose  various  and  conflicting  standards,  it  is  desirable  that  federal  legisla- 
tion preempt  such  standards,  as  is  done  in  matters  affecting  spectrum  management. 
The  federal  government  ilself  should  exercise  great  restraint  in  issuing  technical 
standards,  especially  in  view  of  the  standards  activities  of  the  Electronic  Industries 
Association.  U.S.  Independent  Telephone  Association,  user  companies,  and  others 
stimulated  by  the  marketplace  and  by  the  Standards  OfTicc  of  the  l.E.E.E.  By  and 
large,  effective  standards  tend  to  develop  through  these  groups  as  technology 
evolves,  and  government  intervention  here  should  be  kept  to  a  minimum  if  competi- 
tion is  to  flourish. 


I 


Engineering  and  economics  studies,  dating  from  1971  onward,  of  electronic  trans- 
mission of  lirst-class,  business  record  mail,  have  consistently  shown  long-term  finan- 
cial benefits  accruable  to  the  U.S.  Postal  Service,  and  thereby  to  the  general  public. 
The  l.E.E.E.  Committee  on  Telecommunications  Policy  favors  the  incorporation  of 
such  modern  operations  into  the  Postal  Service  under  conditions  that  recognize  the 
established  roles  of  the  Postal  Service  and  of  the  communications  common  carriers. 
Electronic  transmission  begins  with  the  collection  and/or  conversion  of  copy- 
letters,  bills,  magnetic  tapes  carrying  letter,  textual,  or  billing  signals  but  not 
telegrams  or  computer  programs  or  data — into  electrical  signals  with  address  codes. 
This  may  be  a  proper  function  of  the  Postal  Service.  Electrical  signals  are  then 
combined  in  groups  according  to  their  address  codes,  transmitted  in  groups  by 
electronic  and  radio  techniques  to  main  destination  points,  and  separated  at  the 
main  destination  points  from  the  groups  they  arrive  in  into  the  separate  message 
signals  and  address  codes.  This  set  of  functions  has  been  and  continues  to  be  the 
responsibility  of  communications  common  carriers,  the  reconversion  of  each  mes- 
sage signal  and  its  address  code  to  a  deliverable  copy  and  the  delivery  of  that  copy 
are  legitimate  functions  of  the  Postal  Service, 

Communications  common  carriers  have  been  franchised  to  transmit  information 
in  the  form  of  electronic  signal  for  many  years,  From  their  activities,  the  United 
States  has  developed  a  national  telecommunications  capability  that  is  envied  by  all 
other  nations.  This  capability  and  the  physical  facilities  that  support  telecommuni- 
cations in  the  United  States  are  quite  adequate  to  serve  the  Postal  Service's  needs, 
both  intra'  and  inter-national.  When  dealing  with  other  nations  in  the  exchange  of 
postal  items,  however,  the  U.S.  Postal  Service  must  be  the  entity  to  deal  with 
foreign  postal  services,  since  they  will  recognize  no  other  entity  in  a  postal  capacity. 
This  does  not  mean  that  the  U.S.  Postal  Service  may  have  its  own  electronic 
transmission  facilities  for  overseas  mail;  on  the  contrary,  it  must  still  rely  on  the 
franchised  common  carriers  for  electronic  transmissions. 

Finally,  the  Committee  does  not  view  telegraphic  messages  or  computer  data  as 
"mail."  Tel^raphic  messages  in  printed  copy  form  are  delivered  by  the  Postal 
Service  for  the  franchised  tel^raph  companies,  but  the  electronic  carriage  is  by  the 
telegraph  companies  and,  in  their  case,  so  is  the  conversion  to  copy.  This  si' 
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The  agencies  of  the  federal  government  aleo  mttke  extensive  use  of  leased  o 
carrier  communications  services  in  performing  their  various  eovemmental  miaaions 
and  the  Department  of  Defense  is  the  largest  single  overali  consumer  of  leased 
com  muni  cations  services  from  carriers  authorized  by  the  Federal  CommunicaUmis 
Commission.  Under  current  regulatory  ratemaking  procedures,  however,  the  aub- 
scriber  rates  charged  by  domestic  and  international  common  carriers  insure  earner 
recovery  of  all  legitimate  business  expenses.  These  same  procedures  would,  at  a 
minimum,  continue  to  be  employed  by  all  carriers  regulated  under  the  S.  622 
approach.  Because  "fees"  charged  by  the  Commission  under  section  6  would  un- 
doubtedly be  considered  Intimate  expenses  to  be  recovered  through  the  rates 
charged  to  carrier  subscribers,  it  appears  that  the  ultimate  bearers  of  the  burden  at 
such  fees  will  be  the  consumer,  Nonregulated  carriers  would  also  undoubtedly  flow- 
through  all  such  "fees"  in  their  rates  for  service.  Consumers,  including  govenunent 
agencies  expending  taxpayers'  funds,  will  thus  be  reimbursing  the  common  carriere 
for  these  costd  incurred"  in  the  same  fashion.  Section  6(d).  also  indicates  that 
moneys  received  from  the  fees  are  to  be  placed  in  the  general  fund  of  the  United 
States  Treasury.  Thus,  to  the  extent  government  agency  usere  reimburse  cammini 
carriers  for  such  fee  costs,  the  funds  will  merely  be  shifted  from  one  United  States 
Treasury  account  to  another  with  the  additional  costs  of  effecting  such  a  transfer 
through  a  common  carrier  "middleman". 

It  should  also  be  noted  that  the  Department  of  Defense  etnptoya  both  military 
satellites  and  other  government-owned  and  operated  terrestrial  communications 
equipment  in  numerous  countries  throughout  the  world.  The  Department  of  Defense 
also  leases  significant  amounts  of  communication  services  from  various  foreign 
communications  entities.  To  date,  very  few  countries  <mpOBe  directly  upon  uaera  rf 
the  frequency  spectrum  any  significant  fees  for  such  usage.  Any  authorization  of  the 
Commission  to  charge  fees  based  upon  frequency  spectrum  usage,  while  a  potential- 
ly economically  efficient  allocation  scheme,  would,  however,  establish  a  significant 
precedent  for  the  extension  worldwide  of  the  concepts  of  "spectrum  owner^p"  and 
spectrum  resource  fees".  Thus,  not  only  would  the  Department  of  Defense  and 
other  consumers'  cost  of  obtaining  domestic  communications  services  increase  sig- 
nificantly, but  the  cost  of  obtaining  Euch  services  in  foreign  countries  would  un- 
doubtedly do  likewise.  Certain  countries  would  probabl]?  view  allocation  of  usage  of 
the  frequency  spectrum  as  a  substantial  means  of  raising  revenue  or  a  political 
issue  thereby  making  it  increasingly  difficult,  if  not  impossible,  for  the  Department 
of  Defense  and  other  government  agencies  to  obtain  necessary  frequency  spectrum 

It  is  the  Department  of  Defense's  view,  therefore,  that  the  scope  and  intent  of  the 
section  6(a)  fees  should  be  clarified.  It  is  also  the  Department  of  Defense's  opinion 
that  prior  to  the  passage  of  any  legislation  authorizing  fees  to  reflect  Irequencv 
spectrum  usage  or  other  "costa  incurred",  steps  should  be  taken  to  minimize  botn 
their  domestic  cost  impact  upon  consumers  of  common  carrier  communications  and 
their  overall  international  impact  upon  international  Communications  users.  The 
section  6(b)  waiver  for  "governmental  entities"  should  also  be  made  mandatory  and 
federal  government  users  making  use  of  the  frequency  spectrum  for  national  de- 
fense and  national  security  communications,  and  for  civil  defense  and  disaster 
preparedness  communications,  should  be  exempt  from  paying  any  such  fees. 

Title  II— Amendments  to  TrrLH  II 

SECTION    201 

This  provision  proposes  a  new  section  225  for  the  1934  Act.  Sections  225  (aMl)  and 
(aK5)  state  that  two  purposes  of  the  section  are  to  provide  "for  marketplace  competi- 
tion in  all  telecommunications  services  and  deregulation  of  such  services  after  a 
transition  period  '  *  *"  and  "to  promote  the  national  defense,  the  domestic  econo- 
my. United  States  foreign  policy,  and  the  safety  of  life  and  property".  Consistent 
with  section  225(aXU,  subsections  225(d)  (1)  and  (2)  provide  for  a  6-year  transition 
period  "which  will  result  in  marketplace  competition  in  and  the  deregulation  of  the 
provision  of  telecommunications  services." 

The  Department  of  Defense  is  concerned  that  S,  622'b  reliance  upon  deregulation 
to  obtain  market  place  competition  in  all  telecommunications  services  may  give 
inadequate  consideration  to  national  defense  and  security  interests.  Competition 
through  the  interaction  of  the  marketplace  is  primarily  designed  to  achieve  only  an 
optimallv  efficient  economic  allocation  of  resources  and  not  to  result  in  promoting 
United  States  foreign  policy,  the  national  defense,  and  the  safety  of  life  and  proper- 
ty. For  example,  under  the  current  structure  of  the  communications  industry  some 
common  carriers,  e.g.,  American  Telephone  and  Telegraph,  have  viewed  the  nation's 
telecommunications  facilities  as  national  resources  to  be  protected  both  from  natu- 
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ral  disasters  and  military  attack.  This  has  resulted  in  the  unilateral  protection  of 
facilitiee  by  telephone  companies  and  the  widespread  employment  of  alternate 
routing  concepts  to  improve  survivability  '  and  continuity  of  service.  Moreover, 
information  exchange  through  telecommunications  has  become  a  dominant  factor  in 
the  conduct  and  management  of  government  and  business  in  the  United  States. 
Continuity  of  government  is  heavily  dependent  upon  the  telecommunications  re- 
source as  is  the  command  and  control  of  military  and  civil  defense  forces.  The 
efficient  manufacture  and  distribution  of  goods  and  services  in  today's  decentralized 
marketplace  also  necessitates  the  availability  of  extensive  telecommunications  serv- 
ices. These  governmental  and  private  sector  functions  are  both  critical  to  national 
defense  and  security  in  time  of  national  emergency.  In  an  open  and  competitive 
market  structure,  however,  the  incentive  for  common  carriers  to  insure  the  redun- 
dancy and  survivability  of  communications  facilities  may  be  reduced  because  carri- 
ers may  be  primarily  motivated  to  construct  facilities  and  provide  services  at  the 
lowest  possible  dollar  cost  irrespective  of  the  potential  future  deficiencies  of  a 
telecommunications  network  that  cannot  adequately  survive  natural  disaster  or  a 
national  emergency. 

The  Department  of  Defense  is  also  seriously  concerned  with  the  proposed  section 
225(a>'s  failure  to  address  and  establish  a  national  policy  or  purpose  of  insuring  that 
the  nation's  telecommunications  carrier  networks  are  able  to  respond  effectively  to 
the  public  and  private  needs  of  the  nation  during  periods  of  national  emergency  or 
natural  disaster.  A  very  important  factor  in  the  quality  and  etTiciency  of  today's 
m^jor  national  telecommunications  networks  is  the  efTectiveness  of  the  network  and 
facilities  management  systems  employed  by  the  major  common  carriers.  Effective 
oentralised  network  management  coupled  with  a  coherent  facilities  management 
structure  has  been  vital  in  providing  efficient  communications  services  at  reason- 
able cost  and  assuring  that  adeijuate  standards  are  maintained  for  quality  of  serv- 
ice, network  operations  and  facilities  engineering. 

Notwithstanding  the  sienificant  potential  advantages  of  competition  in  the  tele- 
communications marketplace  or  the  section  225(dX2XH)  authorization  of  joint  carri- 
er network  planning  during  the  6-year  transition  period,  the  Department  of  Defense 
is  concemea  that  in  the  absence  of  a  speciilc  congressional  policy,  a  proliferation  of 
telecommunication  carrier  services  will  serve  to  develop  a  national  telecommunica- 
tions system  with  highly  fragmented  management  control,  particularly  after  the 
transition  period,  thereby  eroding  the  current  ability  of  the  nation's  telecommunica- 
tions networks  to  respond  rapidly  and  effectively  to  periods  of  national  emergency 
or  natural  disaster.  During  any  such  circumstances,  when  the  overall  capability  <M 
the  national  telecommunications  networks  is  reduced,  centralized  network  manage- 
ment is  essential  to  the  provision  and  maintenance  of  critical  services  to  meet  the 
essential  needs  of  governmental,  business  and  private  users.  While  the  means  and 
method  for  providing  an  effective  national  telecommunications  network  may  proper- 
ly be  left  to  the  collective  judgment  of  the  common  and  specialized  carriers  it 
nonetheless  is  certain  that  centralized  and  effective  network  management  is  vital  to 
the  emergency  preparedness  posture  of  the  nation. 

!t  is  the  Department  of  Defense's  view,  therefore,  that  S.  622's  substantial  reli- 
ance upon  marketplace  competition  and  deregulation  to  promote  national  defense 
and  foreign  policy  do  not  provide  sufTiciently  clear  guidance  to  the  regulator, 
regulated  carrier,  and  the  consumer.  The  Department  of  Defense  believes  tnat  the 
survivability  of  the  nation's  telecommunications  is  a  matter  of  both  public  and 
private  concern  that  should  be  addressed  directly  In  any  legislative  proposal  rewrit- 
ing the  1934  Act.  Any  legislation  should,  at  a  minimum,  address  end  provide  for 
encouraging  development  of  protected  facilities  and  the  equipment  and  supplies 
necessary  to  assure  the  survival  of  a  viable  national  telecommunications  network 
capable  of  providing  essential  public  and  private  communications  services.  The 
Department  of  Defense  recognizes  that  insuring  survivability  involves  additional 
monetary  costs  but  it  is  our  view  that  it  is  in  the  national  interest  for  the  public  to 
be  informed  of  and  bear  a  share  of  the  costs  of  contributing  to  the  survivability  of 
such  a  valuable  national  resource.  This  l^islation  should  also  specifically  address 
and  provide  for  encouraging  the  development  of  national  telecommunications  net- 
work operational  management  particularly  after  any  transition  period,  to  assist  the 
government  and  the  private  sector  in  responding  jointly  and  individually  to  the 
national  interests  and  needs  of  the  populace  during  periods  of  national  emergency 
or  natural  disaster.  These  matters  should  not  be  left  to  subsequent  solution  by  the 
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Federal  Communications  Commission  or  any  Executive  Branch  agency  but  rather 

should  be  apecifiCBlty  provided  for  in  the  proposed  section  225  of  the   1934  Act 

Subsections  225(b}  (1)  aad  (2)  declare  a  congressional  policy  to  give  the  Federal 

'-'-        '^  '~'~i  jurisdiction   over  alt   interexchange   telecommunica- 


tions services  and  to  grant  state  commissions  jurisdiction  over  basic  local  vmce- 
grade  telephone  service.  The  Department  of  Defense  and  its  military  deparboenls 
and  command  organizations,  e^.,  Strategic  Air  Command,  employ  many  apecialind 


mand  Main  (^Mrating  Baie  Console.  Theae  Juriadictional  proviaiona  at  S.  622  would 
subject  these  specialized  services  to  multiple  r^ulatocy  juriadictionB.  Hiub,  to  the 
extent  these  services  are  employed  for  local  escWige  commumcatkMia  they  would 


be  subject  to  Federal  Communications  Commisaion  jurisdiction.  llieBe  nationwide 
DeparUnent  of  Defense  services  would,  therefore,  be  subject  to  regulatimi  by  51  looJ 
jurisdictions  in  addition  to  Federal  Communications  Commission  juriadictitMi.  llui 
fragmentation  of  jurisdictional  regulation  (together  with  local  control  over  rates) 
would  have  serious  potential  impact  upon  those  nationwide  Department  of  Defense 
and  other  governmental  agency  s^tems  that  necessitate  both  interexchange  and 
intraeichange  communications  servicee. 

It  is  the  Department  of  Defense's  view,  accordingly,  that  consideration  should  be 
given  to  amending  the  proposed  section  225(bX2)  to  provide  for  federal  jurisdictioa 
over  such  integrated  nationwide  or  areawide  Department  of  Defense  systems. 

Section  225(bX5)  states  that  it  is  congressional  policy  "to  ensure  that  common 
carriers  have  the  right  to  interconnect  their  facilities  with  the  facilities  of  local 
telephone  exchangee  upon  reasonable  request.  '  *  *"  Neither  this  nor  any  other 
provision  of  S.  622  addresses  those  situations  where  a  customer,  e.g.,  the  Depart' 
ment  of  Defense,  seeks  interconnection  of  a  privately  owned  network,  communica- 
tions channel,  or  equipment  and  facilities  with  the  facihties  of  local  telephone 
exchanges,  S.  622  also  aoee  not  address  instances  of  interconnection  between  two  w 
more  common  carriers  providing  interexchange  telecommunications  services,  other 
th^  the  proposed  section  225<dX2XH}  transition  period  requirement  of  interconnec- 
tion of  common  carriers  providing  telephone  tell  service. 

As  previously  noted,  the  Department  of  Defense  believes  that  the  nation's  tele- 
communications facilities  are  national  resources  that  require  effective  centralized 
network  management  and  that  must  be  survivable  to  fully  meet  the  needs  of  the 
national  defense  and  security.  Not  only  is  unrestricted  interconnection  (absmt 
technical  harm  to  the  network)  essential  to  such  a  redundant  and  survivable  nation- 
wide communications  system,  but  the  benefits  of  competition  in  the  communication 
marketplace  cannot  be  fully  achieved  unless  maximum  interconnection  of  all  carri- 
ers' and  customers'  facilities  is  required. 

It  is  the  Department  of  Defense  b  view,  therefore,  that  the  proposed  section  225  of 
the  1934  Act  should  be  amended  to  specifically  express  a  congreseionail  policy  ctf 
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ensuring  the  physical  connection  of  all  carriers'  facilities  to  any  other  earners' 
facilities,  and  all  carriers'  facilities  te  any  customer-owned  or  operated  facilitiea, 
absent  proof  of  technical  harm  to  the  communications  network.  Such  interconnec- 
tion should  also  be  available  upon  request  therefor  and  should  not  require  prior 
Commission  prescription  of  joint  operations. 

Section  225<cX5)  defines  "telecommunications"  to  mean  "any  transmission  or 
emission  by  a  common  carrier  of  signs,  signals,  writings,  images,  and  sound  or 
intelli^nce  of  any  nature  by  wire,  radio,  optical,  or  other  electromagnetic  systems, 
including  the  receipt,  forwarding  and  the  delivery  of  telecommunications  incidental 
to  such  transmission;".  In  modem  usage,  telecommunications  is  increasingly  seen  as 
a  total  electronic  information  transportation  system  and  not  merely  as  transmitter, 
emitter  or  receiver  of  information  in  the  various  forms  mentioned  in  the  section 
225(cX5)  definition.  Moreover,  when  telecommunications  is  viewed  as  an  information 
transportation  system  that  does  not  alter  the  semantic  content  of  the  informatioii 
being  transported,  the  tasli  of  technically  differentiating  the  teleconununicatjoos 
function,  i.e.,  information  transport,  from  the  data  processing  function,  i.e.,  change 
in  semantic  content,  is  greatly  simplified- 
It  is  the  Department  of  Defense's  view,  therefore,  that  telecommunications  should 
be  defmed  as  'the  transfer  of  information,  without  modlBcation  of  semantic  content, 
from  one  location  or  locations  to  another  location  or  other  locations  by  means  of 
electromagnetic  transmission  with  or  without  benefit  of  any  physical  transmiseicn) 
medium,  including  all  instrumentelities,  facilities,  apparatus,  and  services  (among 
other  things,  the  receipt,  switehing,  fciivarding.  and  delivery  of  such  information) 
essential  to  such  tiansfer".  It  will  be  ,M  that  this  definition  is  identical  to  that 
contained  in  the  redesignated  section  103(34)  of  the  1934  Act  appearing  in  S.  611. 
with  the  exception  of  the  addition  of  the  words  quoted  above. 
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As  previously  not«d,  the  proposed  section  225(d)  establishes  a  6-year  transition 
period  for  der^ulation  of  the  proviHion  of  telecommunicationa  service.  Section 
225(dX2)  enumerates  twelve  factors  the  Commission's  transition -period  regulations 
must  address.  Two  of  these  raise  Department  of  Defense  concerns  difTerent  from 
those  mentioned  above. 

Section  225(dK2MC)  requires  the  Commission  to  "establish  a  procedure  and  deter- 
mine in  which  cases,  if  any,  common  carriers  which  provide  tne  monopoly  service 
must  form  subsidiaries  lo  offer  any  other  telecommunications  products  or  services. 
'  *  *"  Whiie  the  Commission  is  specifically  prohibited  from  requiring  divestiture. 
the  Commission  is  required  to  "determine  the  relation  of  such  subsidiaries  to  the 
parent  company,   *   *  *"  Overly  restrictive  interpretation  of  this  provision  could 


fense's   specialized   i 

incurred  by  vertically  int^rated  common  carriers  because  the  subsidiary  might 
well  be  motivated  to  maximize  profits  on  Its  dealings  with  both  the  parent  and 
other  organizations.  Thus,  from  a  National  Communications  System  viewpoint,  a 
carrier's  capability  to  manufacture  equipment  through  a  subsidiary  that  can  be 
used  in  furnishing  common  carrier  service  is  a  significant  resource  capability  that  is 
useful  in  improving  responsiveness  in  emergency  or  reconstitution  situations.  The 
integration  of  the  functions  of  basic  research,  development,  design,  manufacture  and 
standardization  of  operation  and  installation  of  complex  electronic  systems  and 
facilities  are  valuable  assets  should  the  nation's  telecommunications  ever  need  to  be 
reconstituted. 

Similar  considerations  apply  to  specialized  Department  of  Defense  services  em- 
ployed by  the  military  departments  and  various  command  organizations,  e.g..  Stra- 
tegic Air  Command,  that  require  both  tnterexchange  and  intraexchange  services. 
i.e.,  the  S.  622  monopoly  service,  to  be  provided  on  an  integrated  basis.  Any  Commis- 
sion requirement  for  inter  and  intraexchange  services  to  be  provided  by  separate 
subsidiaries,  if  accomplished  by  overly  rigid  restrictions,  would  in  certain  circum- 
stances adversely  impact  the  end-to-end  service  concept  by  requiring  multiple  carri- 
er procurement  and  would  also  increase  the  Department  of  Defense's  risks  in 
{etting  carriers  to  meet  service  dates  for  highly  specialized  services  and  equipment. 
t  is  also  likely  that  requiring  monopoly  service  carriers  to  establish  separate 
subsidiaries  to  offer  both  interexchange  and  intraexchange  telecommunications 
services  will  substantially  reduce  those  economies  of  scale  and  other  efficiencies 
presently  enjoyed  by  such  carriera. 

From  an  emergency  preparedness  and  national  defense  perspective,  therefore,  it 
is  important  that  section  225(dH2)(C)  not  be  interpreted  to  effectively  result  in  the 
loss  of  those  significant  benefits  arising  from  vertically  integrated  communications 

Section  225(dX2XJ)  requires  the  Commission  to  prescribe  regulations  to  "prohibit 
the  discontinuance,  impairment,  or  reduction  of  telephone  toll  service  b;y  a  common 
carrier  *  *  *"  absent  public  inUrest  finding  by  the  Commission,  This  provision 
applies  solely  to  "toll  telephone  service"  for  the  duration  of  the  transition  period 
and  does  not  appear  to  alter  the  current  section  214  of  the  1934  Act,  47  U.S.C.  9  214 
(1970  &  Supp.  V  1975)  provisions  applicable  to  all  telecommunications  services  and 
facilities.  It  is  uncertain  whether  either  section  225(dH2XJ)  or  section  214  would 
continue  in  effect  after  the  transition  period. 

The  Department  of  Defense  and  other  government  agencies  with  responsibilities 
for  national  defense  and  the  safety  of  life  and  property,  e.g..  Federal  Aviation 
Administration,  frequently  require  service,  both  routine  and  specialized,  to  lower 
density,  less  populated  areas.  These  markets  are  often  of  higher  cost  and  lower 

firofit  margins  to  carriers  and  thus  are  likely  to  continue  to  be  served  only  by 
imited  numbers  of  carriers,  e.g.,  two  or  three,  even  after  deregulation.  At  that  time, 
common  carriers  would  apparently  not  be  subject  to  the  traditional  duties  of 
common  carriers  that  require  the  provision  of  service.  This  could  have  an  adverse 
impact  upon  the  Department  of  Defense's  procurement  of  communications  services 
because  absent  regulatory  or  legislative  mandate  requiring  "common"  carriers  to 
provide  service  upon  reasonable  request  such  carriers  could  simply  refuse  to  offer 
service  and  the  Department  of  Defense  would  be  left  without  recourse.  It  is  the 
Department  of  Defense's  view,  therefore,  that  consideration  should  be  given  to 
amending  the  legislation  to  require  that  affer  the  transition  period  all  carriers  must 
provide  service  to  the  Department  of  Defense  upon  request,  with  rates,  terms  and 
conditions  to  be  determined  thereafter  by  negotiation  or  by  the  Commission.'  This 
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As  for  the  management  procesa.  it  is  hard  to  fault  what  has  been  accompliahed 

under  the  present  Byatem:  Both  technologies— submarine  cables  and  satellites— have 
been  utilized  imaginatively  and  efficiently  to  improve  the  quality  of  service.  Thia  is 
reflected  in  the  steady  pattern  of  increasing  customer  acceptance.  International 
service  is  the  fastest  growning  sector  of  the  Bell  System,  with  compound  growth 
rates  of  25  percent  a  year  since  1950.  During  each  of  the  last  two  years  the  growth 
rale  was  31  percent. 

In  the  last  ten  years  overseas  telephone  rates  have  declined  more  than  50  percent 
on  most  major  traffic  streams. 

Of  how  many  other  commodities  in  the  marketplace  can  such  a  trend  be  cited? 

A  3-minute  call  New  York  to  London  once  cost  $30.  Today  you  can  make  the 
same  call  on  nights  and  weekends  for  {3.60,  by  International  Direct  Distance  Dial- 
ing, 64  countries  can  now  be  dialed  direct. 

All  elements  of  the  industry  are  financially  healthy. 

Yes.  it's  true  that  there  was  plenty  of  disagreement,  robust  debate,  and  give-and- 
take  in  the  various  meetings  that  led  up  to  the  TAT-7  decision.  But  was  that  all 
bad?  Or  was  the  public  served  by  the  process?  In  my  view,  the  procesa  insured  that 
all  relevant  data,  factors  and  options  were  given  consideration  and  debated  out-on- 
the  table  publicly,  that  all  the  many  "players,"  governmental  and  private  sector, 
had  their  say.  and  that  the  ultimate  outcome  was  a  good  one  for  the  consumer. 

However  noisy,  the  system  worked.  The  question,  then,  is  whether  the  proposal  in 
S.  611  would  be  an  improvement  and,  if  so,  whether  the  improvement  would  justify 
the  drastic  changes  involved.  It's  hard,  of  course,  to  foresee  clearly  just  how  the 
proposed  structure— with  its  Facilities  Management  Corporation  and  the  Consor- 
tium of  owners — would  work.  But  it  seems  to  me  to  have  a  number  of  troublesome 
features. 

Would  it  achieve,  In  the  language  of  Section  241(d).  "full,  fair  and  effective 
competition  among  carriers"?  Would  it  insure  that  "the  benefits  of  such  competition 
flow  primarily  to  consumers  .  .  ."?  My  guess  is  that  it  would  not  do  either,  for  a 
number  of  reasons. 

First,  the  robust  public  debate  now  surrounding  facilities  choices  would  be  muf- 
fled. Comsat's  experience  in  providing  satellite  communications  and  as  the  U.S. 
representative  to  Intelsat  would  be  virtually  eliminated.  Comsat  currently  has  no 
operating  agreements  with  foreign  correspondents.  Even  if  such  agreements  could 
be  consummated.  Comsat,  in  a  very  practical  sense,  would  remain  beholden  to 
A.T.  &  T.'s  traffic  for  any  significant  ownership  in  the  Consortium  and  resultant 
representation  on  the  Board  of  the  Corporation.  This  would  hardly  be  conductive  to 
the  open  public  debate  over  the  two  modes — cables  and  satellites — that  has  charac- 
terized U.S.  facilities  decision-making.  Instead  of  the  healthy  public  illumination  of 
the  alternative  investment  decisions,  these  decisions  wouid  be  internalized  within 
the  corporate  board  room  of  a  single  entity. 

In  addition,  the  makeup  of  the  Board  appears  to  be  quite  weighted  in  favor  of 
cable,  so  that  the  intermodal  debate  in  that  private  room  would  be  unfairly  bal- 
anced—-and  the  decisions  coming  out  would  have  leas  chance  of  being  in  the  interest 
of  the  rate-payer.  While  there  would  be  four  public  members  on  the  Board,  they 
would  be  part-time  and  presumably  have  no  independent  staffs.  The  issues  they 
must  deal  with  are  extraordinarily  complex. 

liie  drive-shaft  of  vigorous  intermodal  debate  before  the  FCC  has  produced  much 
of  the  remarkable  progress  in  this  field.  S.  611  would  reduce  the  role  of  the  FCC,  as 
Chairman  Ferris  has  stated,  and  it  would  stifle  much  of  that  debate. 

Second,  the  non-profit  Facilities  Management  Corporation  would  enjoy  most  of 
the  privileges  and  prerogatives  of  ownership,  but  it  would  shoulder  none  of  the 
obligations  of  ownership.  Separating  the  "planning,  management  and  operational 
control"  functions  from  ownership  does  not  rest  on  sound  management  principles.  It 
would  diminish  incentives  toward  the  most  efficient  investments  and  operations. 
The  Corporation  would  simply  pass  all  the  costs  along  to  the  Consortium  (i.e.,  the 
carriers)  and.  eventually  to  the  public.  The  only  check  is  that  the  Commiasion,  after 
a  hearing  which  determines  that  "the  Corporation  has  exhibited  a  pattern  of  mis- 
management and/or  imprudent  investment,"  may  impose  Section  214  prior  approval 
on  construction  and  operation,'  But  it  is  unlikely  that  this  ultimate  check  would 
ever  be  imposed,  and  then  only  after  egregious  abuses  bv  the  Corporation, 

Our  present  arrangements  can  be  said,  theoretically,  to  provide  incentives  to 
overinvest  in  facilities,  but  I  fail  to  see  advantages  in  this  proposal  which  would 
make  it  preferable.  Remedies  of  this  kind,  in  extreme  circumstances,  are  applied  to 
sick  industries— as,  for  example,  in  the  case  of  Amtrak  managing  the  railroads.  But 
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the  ifitemationa]  telecoramunicatione  industry  is  far  from  sick.  In  fact  it  could  be 
described  bb  booming. 

Lastly,  the  language  of  Section  241ld)  fosters  competition,  at  least  on  the  U.S. 
Bide.  But  Section  251(c)  states  that  "because  of  the  limited  number  of  carriera 
involved,  it  shall  be  presumed  that  no  international  carrier  is  subject  to  effective 
competition  in  the  international  transmission  of  telecommunications  traffic.  Every 
international  carrier  shall  be  designated  as  a  Cat^ory  II  carrier  '  *  *"  The  lan- 
guage also  implies  that  effective  competition  cannot  flourish  under  the  proposed 
structure  when  the  international  carriers  are  directed  to  allocate  traffic  and  rev- 
enues therefrom  "among  the  domestic  carriers  in  accordance  with  such  formulae  as 
the  Commission  may  prescribe  *   "  *" 

In  summary.  I  doubt  that  this  untried  arrangement,  with  serious  built-in  disad- 
vantages, would  be  an  improvement  over  our  present  known,  workable,  but  admit- 
tedly not  perfect,  international  structure.  It  would  cause  severe  disruption  to  the 
industry  and  administer  a  blow  to  Comsat  from  which  it  could  possibly  not  recover. 
It  would  amount  to  surgery  which  the  patient  doesn't  need  or  want,  and  which  the 
consulting  physicians  are  not  recommending. 

Rather,  I  would  prefer  the  approach  taken  by  Senator  Goldwater  in  S.  622. 
However,  where  he  retains  Section  222  of  the  1934  Act,  I  believe  that  the  distinction 
between  domestic  and  international  record  traffic  has  been  overtake  by  events.  As  I 
testified  last  year  before  the  House  Communications  Subcommittee,  1  would  prefer 
simply  to  delete  that  section.  This  would  also  have  the  advantage  of  removing  the 
atabitory  discrimination  against  Hawaii,  Puerto  Rico,  and  other  U.S.  territories. 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  be  heard  on  Title  II.  Part  2  of 
S.  611. 

General  Counsel  of  the  Department  of  Defense, 

Washington,  D.C.,  July  23.  1979. 
Hon.  HowARn  W.  Cannon, 

Chairman,  Committee  on  Commerce,  Science,  and  Tranaportatioa. 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  The  Department  of  Defense  would  like  to  express  its  views 
on  a  bill  under  consideration  by  your  Committee,  S.  622,  96th  Congress,  a  bill  cited 
as  the  'Telecommunications  Ckimpetition  and  Deregulation  Act  of  1979".  The  Ad- 
ministration has  not  completed  its  review  of  this  complex  legislation  yet  and, 
therefore,  the  views  expressed  in  this  report  are  those  of  the  Department  of  Defense 
and  not  necessarily  those  of  the  Administration. 

The  Department  of  Defense  supports  S.  622.  subject  to  the  changes  discussed 
below  that  will  minimize  the  bill's  adverse  impacts  on  the  following  I)epartment  of 
Defense  interests: 

1.  National  security  telecommunications  responsibilities  and  the  broader  emergen- 
cy preparedness  responsibilities  of  the  Secretary  of  Defense  as  Elxecutive  Agent  for 
tne  National  Communications  System;  and 

2.  Role  as  a  mfjor  consumer  of  communications  services. 

Title  I — Amendment  to  Tttle  I 

SECTION   101 

This  section  adds  a  new  section  6  to  the  Communications  Act  of  1934.  47  U.S.CA. 
§  151  et  seq.  (1962  &  Supp.  1978)  (hereinafter  referred  to  as  "1934  Act").  Section  6(a) 
requires  the  Federal  Communications  Commission  to  impose  a  fee  on  any  person 
r^ulated  under  the  1934  Act  and  requires  the  fee  to  include  "the  costs  to  the 
Ckimmission  of  processing  the  license,  if  any.  or  in  the  case  of  tarifTe  filed  by 
common  carriers,  the  costs  incurred  as  a  result  of  such  filing  *  '  *  [and]  the  costs  to 
the  Commission  directly  or  indirectly  attributable  to  regulating  such  person.  '  *  '" 
Section  6(b)  permits  the  Commission  to  waive  such  fees  "for  governmental  entities 
or  public  telecommunications  entities.  *   '   *" 

It  is  not  clear  if  the  intent  of  the  proposed  section  6  is  to  permit  the  Commission 
to  include  within  its  fees  any  charge  for  usage  of  the  electromagnetic  frequency 
spectrum.  The  extent  and  scope  of  those  "costs"  incurred  as  a  result  of  a  common 
carrier  tariff  filing  is  also  not  clear.  Not  only  are  costs  incurred  because  Commission 
personnel  must  review  all  such  tariff  filings  but  should  a  hearing  or  investigation  of 
the  tariff  filing  be  conducted,  costs  would  be  incurred  for  those  Commission  person- 
nel participating  in  and  those  Commission  facilities  used  in  any  such  hearing.  The 
section  6(bKl)  waiver  for  "governmental  entities"  is  only  permissive  and  provides  no 
guidance  for  determining  when  the  Commission  should  grant  a  waiver. 
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networking  of  cable  syetems,  which  enlarge  Doth  the  distances  over  which  cable 
syatems  reach  to  secure  broadcast  signals  and  the  number  of  Byatfms  carrying 
particular  broadcasts.  As  regulatory  signal  carriage  limitations  are  reduced  or  elimi- 
nated, the  problem  will  grow  to  proportions  that  will  injure  many  more  local  school 
and  college  athletic  programs  and  severely  restrict  the  access  erf'  colleges  sports  to 
television,  unless  some  provision  for  the  limited  amount  of  necessary  control  is 
enacted. 

This  impact  of  cable  retransmission  occurs  in  a  variety  of  ways.  For  example,  in 
the  case  of  college  football,  the  NCAA's  members  have  implemented  a  television, 
plan  designed  to  provide  the  widest  possible  coverage  of  coll^[e  football  and  to 
accord  access  to  network  television  to  tne  maximum  number  of  colleges  and  univer- 
sities, while  at  the  same  time  limiting  the  impact  of  telecast  games  on  in-person 
attendance  at  the  non-telecast  games  of  colleges  and  high  schools.  The  plan  provides 
for  I  series  of  network  telecasts,  consisting  of  a  single  game  shown  nationwide  on 
some  weelis,  and  a  group  of  regional  games  on  other  weeks.  The  regional  telecasting 
arrangement  greatly  increases  the  number  of  colleges  afforded  access  to  the  nation- 
al senes,  to  the  extent  that  last  year,  of  the  76  institutions  appearing  on  the  NCAA 
series,  56  (including  Clemson,  South  Carolina  State,  Arizona  State,  North  Carolina, 
New  Mexico,  Vir^nia  Tech,  Washington  State  and  Western  Michigan)  appeared 
exclusively  on  regional  telecasts. 

The  regional  system  is,  however,  predicated  on  the  assumption  that  only  therame 
selected  for  presentation  in  a  given  region  will  appear  within  that  area.  Cable 
retransmission  of  regional  telecasts  across  regional  bmindaries  violates  the  integrity 
of  this  system,  confronting  local  colleges  with  the  prospect  of  not  just  one,  but  two 
or  three  games  appearing  on  local  television  throughout  the  day,  making  it  impo^- 
ble  to  avoid  a  scheduling  conflict  and  increasing  the  likelihod  of  damage  to  attend- 
ance at  their  events.  If  erosion  of  regional  boundaries  becomes  widespread,  it  will 
threaten  to  break  down  the  regional  system,  eliminating  an  important  opportunity 
for  colleges  other  than  the  top  few  national  powers  to  gain  access  to  the  exposure 
and  revenues  which  accrue  from  appearances  on  the  network  series. 

The  football  plan  also  provides  that,  in  addition  to  the  games  telecast  as  national 
or  regional  games  on  the  network  series,  certain  other  games  (e.g.,  those  which  are 
sold  out,  conducted  at  locations  more  than  400  miles  from  the  visiting  team's 
campus,  or  played  on  Friday  or  Saturday  nights]  may  be  telecast  over  a  limitj<< 
number  of  stations  by  arrangement  of  the  institutions  concerned,  but  only  where 
there  is  no  concurrently-conducted  college  (or,  on  Friday  night,  high  school)  game  in 
the  vicinity  of  the  telecasting  station  or  stations.  These  local  telecasting  opportuni- 
ties are  of  great  value  to  the  collies,  because  they  provide  an  important  opportuni- 
ty to  develop  ioca!  interest  and  to  serve  the  local  community,  as  well  as  needed 
revenues.  Of  the  116  NCAA  member  institutions  whose  reigular  season  football 
games  were  presented  on  television  last  year,  35  appeared  exclusively  in  such 
telecasts.  However,  even  under  the  current  regulatory  system,  cable  systems  have 
demonstrated  the  ability  to  pick  up  such  local  telecasts,  permitted  because  there  are 
no  concurrently  conducted  school  or  college  games  in  the  area  of  the  broadcast,  and 
carry  them  into  communities  far  from  the  location  of  the  broadcast — communities 
where  there  are  conflicting  college  and  high  school  games.  As  a  result,  the  ability  of 
colleges  to  telecast  these  games  without  risking  unacceptable  injury  to  other  col- 
leges has  been  substantially  diminished,  thus  curtailing  tne  access  of  the  (alleges  to 
broadcast  television.  For  example: 

Since  1972,  Ohio  State,  which  formerly  routinely  telecast  its  sold-out  games  in  the 
Columbus  area,  has  been  virtually  precluded  from  making  such  telecasts,  because 
cable  systems  carried  the  telecasts  into  communities  throughout  central  Ohio,  in 
conflict  with  games  of  many  smaller  collies. 

Since  1973,  the  traditional  intrastate  rivalry  between  Arizona  and  Arizona  State 
has  not  been  telecast  locally  because  of  potential  widespread  retransmission  of  the 
game. 

Since  cable  carriage  of  the  University  of  Arkansas'  single-station  telecast  of  an 
away  game  with  USC  in  1974  was  found  to  conflict  with  a  number  of  other  collie 
games  in  the  state,  Arkansas  has  been  unable  to  arrange  further  local  football 
telecasts  due  to  possible  damage  to  concurrent  events. 

In  1975.  plans  to  telecast  a  Texas  Tech -University  of  Texas  game  back  to  Texas 
Tech's  home  community  of  Lubbock  had  to  be  cancelled  when  it  was  learned  Uiat 
extensive  carriage  of  the  game  by  cable  systems  outside  of  Lubbock  would  have  an 
impact  on  the  attendance  at  other  inlercollegiate  and  interscholastic  events. 

Just  last  fall,  a  series  of  Miami  area  telecasts  of  University  of  Miami  football 
games  was  made  passible  only  because  a  number  of  cable  systems  on  the  west  coast 
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ral  disaatere  and  military  attack.  This  has  resulted  in  the  unilatera]  protection  of 
facilities  by  telephone  companies  and  the  widespread  emplwment  of  alternate 
routing  concepts  to  improve  survivability '  and  continuity  of  service.  Moreover, 
information  exchange  through  telecommunications  has  become  a  dominant  factor  in 
the  conduct  and  management  of  government  and  business  in  the  United  States. 
Continuity  of  government  is  heavily  dependent  upon  the  telecommunications  re- 
source as  is  the  command  and  control  of  military  and  civil  defense  forces.  The 
efficient  manufacture  and  distribution  of  goods  and  services  in  today's  decentralized 
marketplace  also  necessitates  the  availability  of  extensive  telecommunications  serv- 
ices. These  governmental  and  private  sector  functions  are  both  critical  to  national 
defense  and  security  in  time  of  national  emergency.  In  an  open  and  competitive 
market  structure,  however,  the  incentive  for  common  carriers  to  insure  the  redun- 
dancy and  survivability  of  communications  facilities  may  be  reduced  because  carri- 
ers may  be  primarily  motivated  to  construct  facilities  and  provide  services  at  the 
lowest  paesible  dollar  cost  irrespective  of  the  potential  future  deficiencies  of  a 
telecommunications  network  that  cannot  adequately  survive  natural  disaster  or  a 
national  emergency. 

The  Department  of  Defense  is  also  seriously  concerned  with  the  proposed  section 
225(a)'s  failure  to  address  and  establish  a  national  policy  or  purpose  of  insuring  that 
the  nation's  telecommunications  carrier  networks  are  able  to  respond  effectively  to 
the  public  and  private  needs  of  the  nation  during  periods  of  national  emergency  or 
natural  disaster.  A  very  important  factor  in  the  quality  and  efficiency  of  today's 
major  national  telecommunications  networks  is  the  effectiveness  of  the  network  and 
facilities  management  systems  employed  by  the  major  common  carriers.  EHective 
centralized  network  management  coupled  with  a  coherent  facilities  management 
structure  has  been  vital  In  providing  efficient  communications  services  at  reason- 
able coet  and  assuring  that  adequate  standards  are  maintained  for  quality  of  serv- 
ice, network  operations  and  facilities  engineering. 

Notwithstanding  the  significant  potential  advantages  of  competition  in  the  tele- 
communications marketplace  or  the  section  225(dX3HHI  authorization  of  joint  carri- 
er network  planning  during  the  6-year  transition  period,  the  Department  of  Defense 
is  concerned  that  in  the  alwence  of  a  specific  congressional  policy,  a  proliferation  of 
telecommunication  carrier  services  will  serve  to  develop  a  national  telecommunica- 
tions system  wiUi  highly  fragmented  management  control,  particularly  after  the 
transition  period,  thereby  eroding  the  current  ability  of  the  nation's  telecommunica- 
tions networks  to  respond  rapidly  and  effectively  to  periods  of  national  emergency 
or  natural  disaster.  During  any  such  circumstances,  when  the  overall  capability  of 
the  national  telecommunications  networks  is  reduced,  centralized  network  manage- 
ment is  essential  to  the  provision  and  maintenance  of  critical  services  to  meet  tlie 
ettential  needs  of  governmental,  business  and  private  users.  While  the  means  and 
method  for  providing  an  effective  national  telecommunications  network  may  proper- 
ly be  lell  to  the  collective  judgment  of  the  common  and  specialized  carriers  it 
nonetheless  is  certain  that  centralized  and  effective  network  management  is  vital  to 
the  emergency  preparedness  posture  of  the  nation. 

It  is  the  Department  of  Defense's  view,  therefore,  that  S.  622's  substantial  reli- 
ance upon  marketplace  competition  and  der^ulatian  to  promote  national  defense 
and  foreign  policy  do  not  provide  sufficiently  clear  guidance  to  the  regulator, 
regulated  carrier,  and  the  consumer.  The  Department  of  Defense  believes  that  the 
survivability  of  the  nation's  telecommunications  is  a  matter  of  both  public  and 
private  concern  that  should  be  addressed  directly  in  any  legislative  proposal  rewrit- 
ing the  1934  Act.  Any  legislation  should,  at  a  minimum,  address  ancl  provide  for 
encouraging  development  of  protected  facilities  and  the  equipment  and  supplies 
necessary  to  assure  the  survival  of  a  viable  national  telecommunications  network 
capable  of  providing  essential  public  and  private  communications  services.  The 
Department  of  Defense  recognizes  that  insuring  survivability  involves  additional 
monetary  costs  but  it  is  our  view  that  it  is  in  the  national  interest  for  the  public  to 
be  informed  of  and  bear  a  share  of  the  costs  of  contributing  to  the  survivability  of 
such  a  valuable  national  resource.  This  legislation  should  also  specifically  address 
and  provide  for  encouraging  the  development  of  national  telecommunications  net- 
work operational  management  particularly  after  any  transition  period,  to  assist  the 
government  and  the  private  sector  in  responding  jointly  and  individually  to  the 
national  interests  and  needs  of  the  populace  during  periods  of  national  emergency 
or  natural  disaster.  These  matters  should  not  be  left  to  subsequent  solution  by  the 


■  Survivability  ia  the  capability  of  a  nation's  Ulecommunications  system  to  withstand  the 
efFeets  of  general  war  to  the  extent  that  eseential,  albeit  reduced,  eervlcee  vital  to  national 
security  and  survival  could  continue.  Survivability  measures  include  protection  of  facilities  and 
peraonnel  from  radiation  and  overpreeaure  efTecta,  e.g.,  "hardening". 
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Federal  Conununications  Commission  or  any  Executive  Branch  agency  but  nther 
should  be  Bpedtically  provided  for  in  the  proposed  section  225  of  the  1934  Act 

Subsections  225(b)  (1)  and  (2)  declare  a  congresBional  policy  to  give  the  Fedenl 
Communications  Commission  jurisdiction  over  all  interexchange  teleconununica- 
tione  services  and  to  grant  state  commissions  jurisdiction  over  basic  local  voicA- 
grade  telephone  service.  The  Department  of  Defense  and  its  military  departments 
and  command  organizations,  e^.,  Strategic  Air  Command,  employ  many  specialized 
services  that  reauire  both  interexchange  and  intraeschange  services  to  be  provided 
on  an  integrated  basis,  e.g..  Automatic  Voice  Network,  and  the  Strategic  Air  Com- 
mand Main  Operating  Base  Console.  Theee  jurisdictional  provisions  of  S.  622  would 
subject  these  specialized  services  to  multiple  regulatory  jurisdictions.  Thus,  to  the 
extent  these  services  are  employed  for  lo(^  excnange  communications  they  would 
be  subject  to  Federal  Communications  Commission  jurisdiction.  Ttwae  oatioDwide 
Department  of  Defense  services  would,  therefore,  be  subject  to  regulation  b^  51  local 
junsdictiona  in  addition  to  Federal  Communications  Commission  jurisdiction.  lUa 
fragmentation  of  jurisdictional  r^[ulation  (together  with  local  control  over  rate*) 
would  have  serious  potential  impact  upon  those  nationwide  Department  of  Defense 
and  other  governmental  agency  systems  that  necessitate  both  interexchange  end 
intraexchange  communications  eervicee. 

It  is  the  Department  of  Defense's  view,  accordingly,  that  coneideraticm  should  be 
given  to  amending  the  proposed  section  22S(bX2)  to  provide  for  federal  juriadictimi 
over  such  int^ated  nationwide  or  areawide  Department  of  Defense  systems. 

Section  225(bX5)  states  that  it  is  congrsasional  policy  "to  ensure  that  common 
carriers  have  the  right  to  interconnect  their  facilities  with  the  facilities  of  local 
tele[>hone  exchanges  upon  reasonable  request.  *  *  *"  Neither  this  nor  any  other 
provision  of  S,  622  addresses  those  situations  where  a  customer,  e.g.,  the  Depart- 
ment of  Defense,  seeks  interconnection  of  a  privately  owned  network,  communica- 
tions channel,  or  equipment  and  facilities  with  the  facilities  of  local  telephone 
exchanges.  S.  622  also  does  not  address  instances  of  interconnection  between  ^o  ch" 
more  common  carriers  providing  interexchange  telecommunications  services,  other 
than  the  proposed  section  225(dN2KH)  transition  period  requirement  of  interconnec- 
tion of  common  carriers  providing  telephone  toll  service. 

As  previously  noted,  tne  Department  of  Defense  believes  that  the  nation's  tale- 
communications  facilities  are  national  resources  that  require  effective  centralized 
network  management  and  that  must  be  survivable  to  fully  meet  the  needs  of  the 
national  defense  and  security.  Not  only  is  unrestricted  interconnection  (absent 
technical  harm  to  the  network)  essential  to  such  a  redundant  and  survivable  nation- 
wide communications  system,  but  the  benefits  of  competition  in  the  communication 
marketplace  cannot  be  fully  achieved  unless  maximum  interconnection  of  all  carri- 
ers' and  customers'  facilities  is  required. 

It  is  the  Department  of  Defense  s  view,  therefore,  that  the  proposed  section  225  of 
the  1934  Act  should  be  amended  to  specifically  express  a  congresaioiial  policy  <^ 


ensuring  the  phvsical  connection  of  all  carriers'  facilities  to  any  other  camera' 
facilities,  and  all  carriers'  facilities  to  any  customer-owned  or  operated  facilities, 
absent  proof  of  technical  harm  to  the  communications  network.  Such  interconnec- 
tion should  also  be  available  upon  request  therefor  and  should  not  require  prior 
Commission  prescription  of  joint  operations. 

Section  225(cX5)  defines  "telecommunications"  to  mean  "any  transminion  or 
emission  by  a  common  carrier  of  signs,  signals,  writings,  images,  and  sound  » 
intelligence  of  any  nature  by  wire,  radio,  optical,  or  other  electroma^etic  syvteoM, 
including  the  receipt,  forwarding  and  the  delivery  of  telecommunications  incidental 
to  such  transmission:".  In  modem  usage,  telecommunications  is  increasingly  seen  aa 
a  total  electronic  information  transportation  system  and  not  merely  as  transmitter, 
«nitter  or  receiver  of  information  in  the  various  forms  mentioned  in  the  section 
225(c)(5)  definition.  Moreover,  when  telecommunications  is  viewed  as  an  information 
transportation  system  that  does  not  alter  the  semantic  content  of  the  information 
being  transported,  the  task  of  technically  differentiating  the  teleconmiunications 
function,  i.e.,  information  transport,  from  the  data  processing  function,  i.e..  change 
in  semantic  content,  is  greatly  simplified. 

It  is  the  Department  of  Defense's  view,  therefore,  that  telecommunicationa  should 
be  defined  as  the  transfer  of  information,  without  modification  of  semantic  content, 
from  one  location  or  locations  to  another  location  or  other  locations  by  means  ot 
electromagnetic  transmission  with  or  without  benefit  of  any  physical  transminion 
medium,  including  all  instrumentalities,  facilities,  apparatus,  and  services  (among 
other  things,  the  receipt,  switching,  fc.  warding,  and  delivery  of  such  information) 
essential  to  such  transfer".  It  will  be  ..ed  that  this  definition  is  identical  to  that 
contained  in  the  redesignated  section  103(34)  of  the  19S4  Act  appearing  in  S.  611. 
with  the  exception  of  the  addition  of  the  words  quoted  above. 
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As  previously  noted,  the  proposed  section  225(d)  establishes  a  6-year  transition 
period  for  deregulation  of  the  provision  of  telecommunications  service.  Section 

225(dK2)  enumerates  twelve  factors  the  Commission's  transition-period  regulations 
must  address.  Two  of  these  raise  Department  of  Defense  concerns  different  from 
those  mentioned  above. 

Section  225(dM2XC)  requires  the  Commission  to  "establish  a  procedure  and  deter- 
mine in  which  cases,  if  any,  common  carriers  which  provide  tne  monopoly  service 
must  form  subsidiaries  to  offer  any  other  telecommunications  products  or  services. 
'  '  •"  While  the  Commission  is  specifically  prohibited  from  requiring  divestiture, 
the  Commission  is  required  to  "determine  the  relation  of  such  subsidiaries  to  the 

Krent  company.  "  '  *"  Overly  restrictive  interpretation  of  this  provision  could 
ve  an  adverse  impact  of  emergencv  preparedness  and  the  Department  of  De- 
fense's specialized  services  and  could  also  increase  the  overall  costs  of  service 
incurred  by  vertically  integrated  common  carriers  because  the  subsidiary  might 
well  be  motivated  to  maximize  profits  on  its  dealings  with  both  the  parent  and 
other  organizations.  Thus,  from  a  National  Communications  System  viewpoint,  a 
carrier's  capability  to  manufacture  equipment  through  a  subsidiary  that  can  be 
used  in  furnishing  common  carrier  service  is  a  significant  resource  capability  that  is 
useful  in  improving  responsiveness  in  emergency  or  reconstitution  situations.  The 
integration  of  the  functions  of  basic  research,  development,  design,  manufacture  and 
standardization  of  operation  and  installation  of  complex  electronic  systems  and 
facilities  are  valuable  assets  should  the  nation's  telecommunications  ever  need  to  be 
reconstituted. 

Similar  considerations  apply  to  specialized  Department  of  Defense  services  em- 
ployed by  the  military  departments  and  various  command  organizations,  e.g.,  Stra- 
tegic  Air  Command,  that  require  both  interexchange  and  intraexchange  services, 
i.e.,  the  S.  622  monopoly  service,  to  be  provided  on  an  integrated  basis.  Any  Commis- 
sion requirement  for  inter  and  intraexchange  services  to  be  provided  by  separate 
Bulisidiaries,  if  accomplished  by  overly  rigid  restrictions,  would  in  certain  circum- 
stances adversely  impact  the  end-to-end  service  concept  by  requiring  multiple  carri- 
er procurement  and  would  also  increase  the  Department  of  Defense's  risks  in 
getting  carriers  to  meet  service  dates  for  highly  specialized  services  and  equipment. 
It  is  also  likely  that  requiring  monopoly  service  carriers  to  establish  separate 
Bubeidiaries  to  offer  both  Interexchange  and  intraexchange  telecommunications 
services  will  substantially  reduce  those  economies  of  scale  and  other  efficiencies 
presently  er^oyed  by  such  carriers. 

From  an  emergency  preparedness  and  national  defense  perspective,  therefore,  it 
is  important  that  section  225(dX2)(C)  not  be  interpreted  to  effectively  result  in  the 
loss  of  those  significant  benefits  arising  from  vertically  integrated  communications 

"prohibit 


carrier  '  "  '"  absent  public  interest  finding  by  the  Commission,  This  provision 
applies  solely  to  "toll  telephone  service"  for  the  duration  of  the  transition  period 
and  does  not  appear  to  alter  the  current  section  214  of  the  1934  Act,  47  U.S.C.  §  214 
(1970  &  Supp.  V  1975)  provisions  applicable  to  all  telecommunications  services  and 
facilities.  It  is  uncertain  whether  either  section  225(dX2XJ)  or  section  214  would 
continue  in  effect  after  the  transition  period. 

The  Department  of  Defense  and  other  government  agencies  with  responsibilities 
for  national  defense  and  the  safety  of  life  and  property,  e.g..  Federal  Aviation 
Administration,  frequently  require  service,  both  routine  and  specialized,  to  lower 
density,  less  populated  areas.  These  markets  are  often  of  higner  cost  and  lower 

rirofit  margins  to  carriers  and  thus  are  likely  to  continue  to  be  served  only  by 
imited  numbers  of  carriers,  e.g.,  two  or  three,  even  after  deregulation.  At  that  time, 
common  carriers  would  apparently  not  be  subject  to  the  traditional  duties  of 
common  carriers  that  require  the  provision  of  service.  This  could  have  an  adverse 
impact  upon  the  Department  of  Defense's  procurement  of  communications  services 
because  absent  r^ulatory  or  legislative  mandate  requiring  "common"  carriers  to 
provide  service  upon  reasonable  request  such  carriers  could  simply  refuse  to  offer 
service  and  the  Department  of  Defense  would  be  left  without  recourse.  It  is  U»e 
Department  of  Defense's  view,  therefore,  that  consideration  should  be  given  to 
amending  the  legislation  to  require  that  after  the  transition  period  all  carriers  must 
provide  service  to  the  Department  of  Defense  upon  request,  with  rates,  terms  and 
conditions  to  be  determined  thereafter  by  negotiation  or  by  the  Commission.'  This 
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would  subject  the  carriers  to  the  traditional  obligation  of  common  carriers  tx> 
provide  service  upon  request,  at  least  insofar  as  the  Department  of  Defense's  nation- 
al defense  communications  needs  are  concerned. 


Subsection  (aX2)  of  this  provision  amends  subsection  (aX5)  of  section  222  of  the 
1934  Act,  47  U.S.C.  §  22Z  (1970  &  Supp.  V  1975),  bv  eliminating  the  "gateway" 
concept  and  requiring  Che  Commission  to  decide  "whether  a  domestic  carrier  or 
carriers  shall  be  excluded  from  providing  international  telecommunications  services 
..."  and  the  extent  to  which  international  services  and  any  carrier  seeking  to 
provide  both  domestic  and  international  services  should  be  regulated.  The  Depart- 
ment of  Defense  has  long  supported  permitting  ail  currently  established  interna- 
tional carriers  to  compete  fully  and  fairly  in  providing  all  international  communica- 
tions services,  particularly  in  the  international  alternate- voice  and  data  private  line 
market.  Both  reduced  competition  and  reduced  economic  efTicienc^  are  likely  to 
result  if  any  currently  established  carriers'  access  to  the  international  altemate- 

'~«and  data  market  is  restricted.  Thus,  while  the  Department  of  Defense  supports 
lination  of  t'      "    -         "  -  -    ■■  -   '^        ■        ■     '  r^'-   - 

riction  upon 

international  coc 

Subsection  (b)  of  section  202  of  S.  622  adds  a  new  section  226  to  the  1934  Act  The 
proposed  section  226,  together  with  the  proposed  section  225(aK5).  contain  some 
potentially  confusing  reference  to  "national  defense"  and  "national  security".  Thus, 
section  225(aK5)  refers  to  "national  defense"  while  section  226(a)  and  226<cX4)  refer 
to  "national  security".  The  Department  of  Defense  recognizes  that  "national  de- 
fense" and  "nation^  security"  are  often  used  interchangeably,  but  these  sections 
should  clarified  if  any  distinction  is  intended.  It  is  the  Department  of  Defense's 
view,  that  to  avoid  misinterpretation  and  to  fully  protect  the  national  interest,  both 
sections  225<aX5)  and  226  should  be  amended  to  employ  the  phrase  "national  de- 
fense and  security". 

Section  226  also  does  not  address  the  role  of  the  Communications  Satellite  Corpo- 
ration (COMSAT)  in  providing  international  telecommunications  service.  As  the 
largest  single  ultimate  user  of  international  telecommunications  both  in  terms  of 
dollar  expenditures  and  number  of  circuits  required,  the  Department  of  Defense  has 
a  substantial  interest  in  obtaining  effective  international  telecommunications  at  the 
lowest  possible  cost.  The  Department  of  Defense  has  always  been  of  the  view  that 
section  305  of  the  Communications  Satellite  Act  of  1962,  47  U.S.C.  g  375  (1970), 
authorizes  the  United  States  Government  to  deal  directly  with  COMSAT  rather 
than  only  "middlemen"  international  carriers  as  required  by  the  Federal  Communi- 
cations Commission's  Authorized  User  decision.  It  has  always  been  the  Department 
of  Defense's  opinion  that  substantial  operating  economies  could  be  obtained  if  the 
United  States  government  were  specifically  authorized  to  obtain  transmission  serv- 
ice directly  from  COMSAT  rather  than  incurring  those  additional  expenses  associat- 
ed with  obtaining  services  solely  from  "middlemen". 

It  is  the  Department  of  Defense's  view,  therefore,  that  an  additional  provision 
should  be  added  to  S.  622  to  permit  the  United  States  Government  to  obtain 
International  Telecommunications  Satellite  Organization  service  directly  from 
COMSAT. 

The  OfTice  of  Management  and  Budget  advises  that,  from  the  standpoint  of  the 
Administration's  program,  there  is  no  objection  to  the  presentation  of  this  report  for 
the  consideration  of  the  Committee. 
Sincerely, 

Brent  N.  Rushforth. 
(For  Deanne  C,  Siemer). 

Office  of  the  Attorney  General, 
Washington.  D.C.,  August  13.  1979. 
Hon,  Erneot  F,  Holungs. 

Chairman,  Subcommittee  of  Communications,  Committee  on  Commerce,  Science,  and 
Transportation,  U.S.  Senate,  Washington.  D.C. 
Dear  Senator  Holungs:  I  regret  that  I  was  unable  to  accept  your  subcommit- 
tee's invitation  to  testify  earlier  this  summer  on  pending  legislation  to  amend  the 
Communications  Act  of  1934,  It  is  my  understanding  that  the  primary  question  on 
which  you  desired  my  comment  was  whether  the  Congress  should  address  certain 
structural  issues  in  the  telecommunications  industry  which  otherwise  may  be  the 
subject  of  litigation  now  or  in  the  future. 
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You  are  doubtless  familiar  with  my  public  statementa  on  the  general  question  of 

'    ■'       "  .......  ■  -■        .,  ....      -h  structural 

, n  address  to 

the  Antitrust  Section  of  the  American  Bar  Association  on  April  14.  1977.  After 
noting  that  the  Government's  experience  with  monopolization  cases  under  Section  2 
of  the  Sherman  Act  had  raised  "the  possibility  that  they  are  simply  too  big  for 
courts  to  handle,"  I  slated: 

"'  *  *  One  approach  that  has  been  considered  is  recommending  that  verv  large 
cases  be  brought  in  Congresa  as  le^fislative  mattera.  Congress  could  hear  tne  evi- 
dence and  find  the  facts  as  to  the  existence  of  monopoly  or  the  need  for  a  remedy  in 
a  monopolistic  situation.  The  process  would  necessarily  be  more  political,  but  the 
questions  at  hand  involve  the  basic  restructuring  of  American  industry  and  tlie 
shape  of  the  American  economy.  These  are  questions  that  are  perhaps  most  appro- 
priately answered  by  the  legislature,  and  not  oy  the  courts,"     ' 

I  returned  to  this  subject  in  a  May  11,  1979  statement  submitted  to  the  Subcom- 
mittee on  Antitrust  and  Monopoly  of  the  Senate  Committee  on  the  Judiciary: 

"*  *  *  Indeed,  the  subject  of  concentration  is,  perhaps,  too  important  to  be  left  to 
litigants  and  judges,  who  are  neither  directly  responsiole  to  the  people  nor  able  to 
step  back  and  view  the  subject  on  a  broad  puolic  policy  basis.  It  may  well  be  that,  if 
signillcant  action  is  to  be  taken,  it  most  appropriately  should  come  from  the  Con- 
gress and  thus  ultimately  from  the  American  people  themselves." 

In  a  July  28,  1977.  interview  with  Fortune  magazine,  I  reiterated  these  views  and 
related  them  specifically  to  the  pending  Government  litigation  against  the  Ameri- 
can Telephone  and  Telc^aph  Company: 

"*  *  *  [I]f  you're  going  to  change  ttie  industry,  which  is  basically  the  economic 
system,  it  would  perhaps  be  better  to  be  done  by  the  Congress  than  by  a  single 
Federal  judge.  "A  good  example  of  that  would  be  whether  it  ought  [to  be]  left  to  a 
judge,  and  maybe  three  other  judges  on  appeal,  to  determine  whether  American 
Telephone  and  Telegraph  ought  to  ne  broken  up.  Is  that  so  fundamental,  important 
to  the  American  economic  sj^m,  as  to  address  itself  to  the  Congress? 

"That's  the  final  question  in  antitrust,  and  in  our  economic  system."   *   '" 

"So  you  get  down  to  these  judgments.  Who's  competing  with  Western  Electric? 
Who's  competing  with  the  telephone  company?  If  you  spun  off  Western  Electric, 
would  you — as  somebody  said — would  you  end  up  where  tne  telephone  company's  a 
whale  now,  would  you  end  up  with  three  sharks,  or  two  sharks? 

"Who's  going  to  make  that  judgment?  My  argument  is  that  Congress  can  make  it 
just  as  well  as  the  courts,  and  maybe  better  in  something  like  that.     '  '" 

My  current  views  remain  consistent  with  these  earlier  statements.  It  may  be 
better  for  both  our  legal  system  and  our  economic  system  that  the  Congress,  rather 
than  the  courts,  address  selected  major  issues  of  industry  structure,  f  am  insuffi- 
ciently familiar  with  the  current  deliberations  over  the  amendment  of  the  Commu- 
nications Act  to  know  whether  this  is  an  appropriate  time  for  the  Congress  to 
address  such  issues.  The  purpose  of  my  wnting  is  simply  to  communicate  my 
general  views  directly  to  you  for  inclusion  in  the  record  of  the  hearings,  since  you 
had  been  kind  enough  to  request  my  testimony. 

Best  personal  regards. 
Sincerely, 

Griffin  B.  Bbll,  Allomey  General. 

Thk  National  Collegiate  Athlctic  Association. 

Mission,  Kara..  August  28, 1979. 
Hon.  Ernest  F.  Holungs, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Hollincs:  On  behalf  of  the  National  Collegiate  Athletic  Associ- 
ation, representing  727  four-year  colleges  and  universities,  66  allied  collegiate  con- 
ferences and  66  associated  and  affiliated  institutions,  we  are  writing  to  request  that 
provisions  controlling  cable  television  system  retransmissions  of  live  college  sports 
events  be  incorporated  in  the  Communications  Act  revision  legislation  pending 
before  the  Communications  Subcommittee. 

THE  cable  retransmission  problem 
Cable  television  retransmissions  of  television  broadcasts  of  college  sports  events 
have  an  important,  and  increasing,  e^ect  on  the  colleges'  broadcasting  arrange- 
ments and  tneir  efforts  to  mitigate  the  impact  of  televised  intercollegiate  events  on 
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att«ndance  at  other,  non-televised,  Bchool<ollege  games.  The  problem  alreadv  is 
serious,  and  it  is  growing  with  the  increasing  use  of  microwave  and  the  satellite 
networking  of  cable  systems,  which  enlarge  Doth  the  distances  over  which  cable 
systems  reach  to  secure  broadcast  signals  and  the  number  of  systems  carrying 
particular  broadcasts.  As  r^ulatory  signal  carriage  limitations  are  reduced  or  efinu- 
nated,  the  problem  will  grow  to  proportions  that  will  injure  many  more  local  achiMri 
and  college  athletic  programs  and  severely  restrict  the  access  of  colleges  sports  to 
television,  unless  some  provision  for  the  limited  amount  of  necessary  control  is 
enacted. 

This  impact  of  cable  retransmission  occurs  in  a  variety  of  ways.  For  example,  in 
the  case  of  college  football,  the  NCAA's  members  have  implemented  a  televiaiMt, 
plan  designed  to  provide  the  widest  possible  coverage  of  college  football  and  to 
accord  access  to  network  television  to  the  maximum  number  of  colleges  and  univer- 
sities, while  at  the  same  time  limiting  the  impact  of  telecast  games  on  in-peraon 
attendance  at  the  non-telecast  games  of  colleges  and  high  schools.  The  plan  provides 
for  (  series  of  network  telecasts,  consisting  of  a  single  game  shown  nationwide  on 
some  weeks,  and  a  group  of  regional  games  on  other  weeks.  The  r^onal  telecasting 
arrangement  greatly  increases  the  number  of  colleges  afforded  access  to  the  natiMi- 
al  series,  to  the  extent  that  last  year,  of  the  76  institutions  appearing  on  the  NCAA 
series,  56  (including  Clemson,  South  Carolina  State,  Arizona  State,  North  Carolina, 
New  Mexico,  Virginia  Tech,  Washington  State  and  Western  Michigan)  appealed 
exclusively  on  r^onal  telecasts. 

The  regional  system  is,  however,  predicated  on  the  assumption  that  only  the  ffcuoe 
selected  for  presentation  in  a  given  region  will  appear  within  that  area.  CaUe 
retransmission  of  regional  telecasts  across  r»ional  boundaries  violates  the  integri^ 
of  this  system,  confronting  local  colleges  with  the  prospect  of  not  just  one,  but  two 
or  three  games  appearing  on  local  television  throughout  the  day,  making  it  impoMi- 
ble  to  avoid  a  schedulii^  conflict  and  increasing  the  liketihod  of  damage  to  attend- 
ance at  their  events.  If  erosion  of  r^onat  boundaries  becomes  widespread,  it  will 
threaten  to  break  down  the  regional  system,  eliminating  an  important  opportuni^ 
for  coU^^  other  than  the  top  few  national  powers  to  gain  access  to  the  exposure 
and  revenues  wliich  accrue  from  appearances  on  the  network  series. 

The  football  plan  also  provides  that,  in  addition  to  the  games  telecast  as  national 
or  r^onal  games  on  the  network  series,  certain  other  games  (e.g.,  those  which  are 
sold  out,  conducted  at  locations  more  than  400  miles  from  the  visiting  team's 
campus,  or  placed  on  Friday  or  Saturday  nights)  may  be  telecast  over  a  limited 
number  of  stations  by  arrangement  of  the  institutions  concerned,  but  only  where 
there  is  no  concurrently-conducted  collie  (or,  on  Friday  night,  high  school)  game  in 
the  vicinity  of  the  telecasting  station  or  stations.  These  local  telecasting  opportuni- 
ties are  of  great  value  to  the  colleges,  because  they  provide  an  important  opportuni- 
ty to  develop  local  interest  and  to  serve  the  local  community,  as  well  as  needed 
revenues.  Of  the  116  NCAA  member  institutions  whose  regular  season  football 
games  were  presented  on  television  last  year,  35  appeared  exclusively  in  such 
telecasts.  However,  even  under  the  current  r^ulatory  system,  cable  systems  have 
demonstrated  the  ability  to  pick  up  such  local  telecasts,  permitted  because  there  are 
no  concurrently  conducted  school  or  college  games  in  the  area  of  the  broadcast,  and 
carry  them  into  communities  far  from  the  location  of  the  broadcast — communities 
where  there  are  conflicting  college  and  high  school  games.  As  a  result,  the  ability  of 
colleges  to  telecast  these  games  without  risking  unacceptable  injury  to  other  col- 
lies has  been  substantially  diminished,  thus  curtailing  the  access  of  the  colleges  to 
broadcast  television.  For  example: 

Since  1972,  Ohio  State,  which  formerly  routinely  telecast  its  sold-out  games  in  the 
Columbus  area,  has  been  virtually  precluded  from  making  such  telecasts,  because 
cable  systems  carried  the  telecasts  into  communities  throughout  central  Ohio,  in 
conflict  with  games  of  many  smaller  colleges. 

Since  1973,  the  traditional  intrastate  rivalry  between  Arizona  and  Arizona  State 
has  not  been  telecast  locally  because  of  potential  widespread  retransmission  of  the 

Since  cable  carriage  of  the  University  of  Arkansas'  single-station  telecast  of  aa 
away  game  with  USC  in  1974  was  found  to  conflict  with  a  number  of  other  college 
games  in  the  state,  Arkansas  has  been  unable  to  arrange  further  local  football 
telecasts  due  to  possible  damage  to  concurrent  events. 

In  1975,  plans  to  telecast  a  Texas  Tech-University  of  Texas  game  back  to  Texas 
Tech's  home  community  of  Lubbock  l>ad  to  be  cancelled  when  it  was  learned  that 
extensive  carriage  of  the  game  by  cable  systems  outside  of  Lubbock  would  have  an 
impact  on  the  attendance  at  other  intercollegiate  and  interscholastic  events. 

Just  last  fall,  a  series  of  Miami  area  telecasts  of  University  of  Miami  football 
games  was  made  possible  only  because  a  number  of  cable  systems  on  the  west  coast 
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of  Florida  that  otherwise  could  and  would  have  carried  the  broadcasts  volunteered 
not  to  do  BO.  Notre  Dame  University  ia  another  institution  which  in  recent  yeare 
has  been  able  to  make  local  football  telecasts  only  at  the  sufferance  of  cable  systems 
which  have  undertaken  not  to  carry  the  telecasts. 

These  examples^ — and  we  can  provide  more — merely  illustrate  the  problem.  Still 
more  cases  never  came  to  the  NCAA's  attention,  because — having  determined  that  a 
projected  telecast  ia  precluded  by  extensive  cable  retransmission,  or  having  insuffi- 
cient time  or  information  to  determine  the  extant  of  cable  retransmisaion^ — the 
college  or  university  concerned  simply  abandoned  consideration  of  the  telecast. 

Cable  retransmissions  affect  the  telecasting  of  college  events  in  other  sports  as 
well.  Cable  retransmissions  have  impacted  National  Collegiate  Basketball  Cham- 
pionship events,  by  carrying  distant  telecasts  of  first  round  and  regional  games  into 
communities  where  they  would  not  be  authorized  because  other,  non-sold-out  games 
were  being  played  there.  The  threat  of  such  cable  retransmissions,  and  the  ensuing 
damage  to  attendance,  has  therefore  become  a  factor  limiting  the  broadcasting  of 
first  round  and  r^onal  pames.  Cable  retransmissions  can  also  widen  and  tnus 
magnify  the  impact  of  institutional  and  collegiate  conference  basketball  telecasts  on 
attendance  at  tlie  non-telecast  games  of  other  coUegea  and  universities.  For  exam- 
ple, extremely  widespread  cable  system  carriage  of  college  basketball  telecasts  in 
the  Southeast  haa  resulted  in  aa  many  as  eight  college  games  appearing  on  local 
television  in  some  areas  on  Saturdays  during  the  college  basketball  season,  and  has 
caused  the  Atlantic  Coast  Conference  to  reduce  the  number  of  telecasts  of  its  games. 

The  essential  point  is  that  in  these  cases  cable  retransmission  is  not  serving  the 
public  interest,  and  in  particular  it  is  not  bringing  more  college  sports  to  the  public. 
To  the  contrary,  fewer  games  are  being  televised  at  all.  It  is  simply  making  it 
increasingly  dinicult  for  colleges  to  measure  and  control  the  impact  of  their  tele- 
casts on  concurrently  conducted  college  and  high  school  games,  iiguring  the  athletic 
programs  at  many  institutions  and  slowly  but  surely  narrowing  the  access  of  the 
colleges  to  broadcast  television.  As  r^ulatory  limitations  on  cable  retransmission 
are  reduced  or  eliminated,  this  problem  will  become  much  more  severe,  unless 
countervailing  action  is  taken. 


This  problem  can  and  must  be  solved  legislatively,  and  the  appropriate  vehicle  is 
the  revision  of  the  Communications  Act  of  1934  pending  before  the  Communications 
Subcommittee.'  Both  versions  of  that  legislation  presently  before  the  Subcommit- 
tee—S,  611  and  S.  622— would  establish  a  framework  for  the  regulation  (or  non- 
r^Culation)  of  cable  systems  in  the  future.  Provisions  governing  cable  system  re- 
transmissions of  live  college  sports  event  broadcasts  are  a  legitimate,  and  necessary 
part  of  that  framework. 

However,  none  are  contained  in  either  of  the  two  revision  bills  as  presently 
drafted. 

One  answer  would  be  a  provision  prohibiting  cable  systems  from  retransmitting 
broadcasts  of  live  sports  events  into  areas  where  that  programming  would  not  be 
available  to  local  broadcasters.  This  approach  would  place  broadcasters  and  cable 
system  operators  on  an  equal  footing,  a  circumstance  which  does  not  prevail  in  all 
cases  at  the  present  time. 

An  alternative  is  a  requirement  that  cable  systems  obtain  the  consent  of  either 
the  broadcaster  or  the  program  supplier  before  retransmitting  broadcast  signals 
embodying  live  sports  events.  Such  a  provision  would  restore  the  collies'  and 
universities'  ability  to  measure  and  control  the  Impact  of  their  sports  telecasts, 
thereby  increasing  the  number  of  events  available  to  the  public  ny  television — 
whether  over-the-air  broadcast  or  cable.  In  either  case,  if  one  or  a  few  cable  systems 
forego  a  program,  the  originating  station  and  all  other  cable  systems  will  be  able  to 
carry  it.  Presently,  the  telecast  simply  will  not  be  undertaken  due  to  lack  of 
controls. 

CONCLUSION 

The  NCAA  strongl;^  favors  the  further  growth  and  development  of  cable  systems. 
Indeed,  the  Association  and  its  members  have  a  stake  in  that  growth,  for  we 
recognize  that  cable  systems  with  their  multichannel  capacity  promise  to  be  vora- 
cious consumers  of  prc^amming,  and  their  growth  opens  new  opportunities  for 
many  exciting  and  high-quality  intercollegiate  sports  events  to  gain  access  to  televi- 
sion and  thus  both  earn  new  revenues  and  increase  public  interest.  For  this  reason 

*The  Senate  Judiciary  Committee  has  stated  that  this  matter  ia  properly  a  comirunicationa 
policy  issue  within  the  jurisdiction  of  the  Commerce  Committee.  Copyright  Law  Revision,  S.  Rpt, 
No.  ^-9S3.  93d  Cong,  Si  Sess.,  p.  132  (1»T4), 
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the  NCAA  and  one  of  its  members.  Ohio  State  University,  are  participating  in  an 
experiment  with  the  cable  origination  of  Ohio  State  football  gamee  over  the  QUBE 
system  in  Columbus,  Ohio.  In  addition,  the  NCAA  recently  entered  into  a  two-year 
agreement  with  Entertainment  and  Sports  Programming  Network.  Incorporated, 
providing  for  the  satellite  distribution  to  cable  systems  of  a  series  of  NCAA  cham- 
pionship events  not  presently  being  telecast,  as  well  as  college  and  conference 
regular-season  events  in  18  sports,  many  of  them  seldom  covered  by  television  in  the 
past.  We  anticipate  that  this  agreement  will  provide  a  vehicle  by  which  television 
exposure  can  be  gained  by  more  colleges  and  universities  and  more  sports  than  ever 

Thus,  the  control  that  we  reauest  would  not  be  utilized  tn  an  anti-cable  spirit,  and 
the  NCAA  does  not  regard  itself  as  an  enem  v  of  cable  television,  but  rather,  with  its 
members,  perhaps  the  most  important  single  source  for  cable  pri^rammtng  in  the 
nation. 

On  the  other  hand,  high  school  and  college  athletic  programs  rely  heavily  upon 
revenues  from  gate  receipts,  concessions,  radio  and  television  broadcasts,  and  other 
income  from  the  sports-viewing  public  (principally  generated  by  football  and  basket- 
ball! for  an  important  part — in  some  cases  all— of  their  overall  support. '  Moreover, 
the  financial  pressures  on  collies  and  high  schools  generally,  and  on  athletic 

Programs  in  particular,  are  so  severe  that  few  have  any  margin  of  financial  safety, 
or  most,  the  loss  of  just  a  few  admissions  and  the  related  revenues  will  have  a 
significant  impact  on  the  school's  or  collie's  ability  to  provide  necessary  program 
support,  such  as  replacement  and  maintenance  of  needed  athletic  equipment,  and 
adequate  coaching  and  support  staff.  Ultimately,  such  losses  will  inevitably  reduce 
the  number  and  quality  of  athletic  programs  that  the  school  or  college  can  ofFer  its 
students.  Decreased  spectator  support  also  affects  the  morale  and  enjoyment  of  the 
student-athlete  participants.  Therefore,  it  is  to  protect  and  maintain  these  programs 
in  which  hundreds  of  thousands  of  students  participate  that  the  ability  to  measure 
and  control  the  impact  of  college  sports  event  telecasts,  including  cable  retransmis- 
sions of  those  telecasts,  is  essential. 

We  doubt  that  cable  systems  want  to  injure  college  and  high  school  athletic 
pri^rams,  or  to  deny  colleges  opportunities  to  gain  television  exposure  and  related 
revenues  and  viewers  access  to  college  sports  programming.  Certainly  the  NCAA  is 
unaware  that  the  cable  industry  has  ever  asserted  that  the  concerns  expressed  by 
the  NCAA  in  this  statement  are  unimportant  or  inappropriate,  or  ever  advanced 
any  reason  why  it  is  either  unreasonable  or  impractical  to  take  them  into  account 
in  establishing  the  legislative  framework  which  will  govern  cable  in  the  future.  The 
reason  is  clear:  on  balance  reasonable  control  makes  good  sense  and  good  policy. 
We  submit  that  this  policy  should  be  embodied  in  any  revision  of  communications 
law  which  is  ultimately  approved  by  the  Congress. 
Sincerely  yours. 

Thomas  C.  Hansbn, 
Astistant  Executive  Director. 


Media  Accbss  Group, 

St.  Louta,  Mo. 
Deak  Senator  Goldwater:  Enclosed  is  a  copy  of  an  amendment  to  the  Communi- 
cations Reform  Acts  of  I9T9  to  establish  Community  Advisory  Boards  for  radio  and 
television  stations.  We  seek  your  sponsorship  of  this  important  and  timely  amend- 

Radio  and  television  stations  have  an  obligation  to  broadcast  in  the  public  inter- 
est. However,  unless  the  public  has  a  meaningful  way  to  input  into  the  broadcast 
decision- ma  king,  no  amount  of  federally  mandated  ascertainment  surveys  can  meet 
this  obligation. 

At  a  time  when  there  is  a  movement  to  deregulate  the  broadcast  industry,  we 
seek  your  support  to  offer  an  amendment  to  provide  the  community  a  mechanism 
which  will  give  the  community  an  effective  voice  in  shaping  broadcast  decisions. 

The  Community  Advisory  Board  provides  the  structure  for  dialogue.  The  more 
dialogue  that  happens  between  stations  and  the  community  they  serve,  the  greater 
assurance  we  have  that  broadcasting  will  be  done  in  the  public  interest. 
Sincerely, 

EvoNNE  N.  Ianaconb,  Chairpenon. 

Enclosures, 


approximately  66  percent  al  toul 
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Media  Access  Group, 

St.  Louis.  Mo.,  June  14.  1979. 
Dear  Senatob  Holungs:  I  am  deeply  concerned.  Recently  I  was  in  Washington  to 
apeak  with  various  Senators  on  the  ^nate  Subcommittee  on  Communications  re- 
garding the  concept  of  a  Community  Advisory  Board.  Our  organization  represents 
over  thirty  community  organizations  in  the  St.  Louis  area.  We  nave  formed  together 
because  of  our  concern  r^arding  the  media  and  the  need  for  a  dialogue  to  begin 
between  station  management  and  personnel  and  the  community  which  their  sta- 

My  concern  is  that  after  repeated  requests  by  our  group  and  also  by  several 
Senators  on  the  subcommittee,  we  were  denied  time  to  testify.  The  main  reason  for 
this  concern  is  twofold. 

First,  The  Subcommittee  on  Communicationa  was  unable  to  have  the  input  of  our 
groups  regarding  the  Community  Advisory  Board  concept  and  the  possibilities  it 
opens  for  the  community  and  the  stations  involved. 

Second.  It  concerns  us  that  in  hearings  of  such  public  importance,  many  times  it 
is  the  groups  in  the  Washington  and  north  eastern  area  who  are  called  on  to  testify 
and  major  decisions  are  made  without  the  input  from  the  people  in  the  heartland  oif 
the  country  who  will  also  be  affected. 

Our  groups  are  currently  working  with  station  management  of  major  television 
Stations  in  the  St.  Louis  area  to  establish  community  advison  boards.  Two  stations 
have  agreed  in  principle  to  the  idea  and  we  are  currently  working  out  the  structure. 
We  understand  that  the  main  reason  the  stations  are  working  with  us  in  developing 
this  means  of  dialogue  between  the  community  and  stations  is  because  of  the 
mandate  that  stations  broadcast  in  the  public  interest.  We  are  concerned  that  with 
the  revisions  currently  being  examinea  in  both  the  house  and  senate  regarding 
communications  reform,  this  type  of  input  will  be  stifiled  in  the  future  and  our 
community  and  communities  throughout  the  country  will  have  less  input  into  the 
communications  system. 

Ekicloeed  is  an  amendment  we  wish  you  would  review  and  consider  to  be  included 
in  communication  reform  concerning  broadcast  licensing  and  requirements  which  is 
reported  out  of  your  committee.  It  is  only  through  communication  that  people  can 
grow  and  communication  between  a  station  and  the  people  which  it  serves  can  only 
bring  about  a  better  understanding  on  both  parts. 
Sincerely, 

EvoNNE  N.  Ianacone.  Chairperson. 

Amendment  To  Provide  a  Communftv  Advisory  Board 
Section  1.  Every  radio  and  television  broadcast  station  shall  establish  a  communi- 
ty advisory  board.  The  community  advisory  board  shall  provide  station  management 
with  advice  and  counsel  concerning  the  broadcast  decisions  and  policies  affecting 
the  community. 

Section  2.  The  Federal  Communications  Commission  shall  establish  rules  and 
regulations  for  the  formation  and  operation  of  the  community  advisory  boards 
which  may  be  necessary  to  protect  the  public  interest, 

(a)  The  rules  and  regulations  promulgated  pursuant  to  this  section  shall  provide 
as  best  as  practical  a  community  advisory  board  which  is  reflective  of  the  diverse 
community  from  which  it  is  chosen,  including  but  not  limited  to,  women,  minorities, 
the  elderly  and  individual  income. 

(b)  The  rules  and  regulations  promulgated  pursuant  to  this  section  shall  provide  a 
selection  process  that  is  open  to  all  and  shall  apply  to  all  stations  unless  a  local 
selection  plan  has  been  approved  pursuant  to  suoeection  c.  Station  management 
shall  be  given  authority  to  appoint  no  more  than  35  percent  of  the  community 
advisory  board,  whether  a  station  is  operating  under  a  federal  or  local  selection 
plan. 

(c)  Each  station  may  on  its  own  initiative  or  at  a  request  from  the  community 
develop  a  plan  to  select  members  of  the  community  advisorj^  board.  The  FCC  shall 
approve  a  local  option  plan  for  the  selection  of  the  community  advisory  board  if  it 
determines  that  the  plan  was  developed  after  adequate  notice  to  the  community, 
that  the  development  of  the  plan  involved  consultation  with  a  large  number  of 
organizations  and  groups  witlun  the  community,  that  there  is  demonstrated  and 
significant  support  from  the  community  for  the  plan  offered  by  the  station,  that  the 
plan  will  result  in  a  board  reflective  of  the  community  from  which  it  ia  chosen  as 
required  by  subsection  2(a),  and  that  the  public  interest  will  be  better  served  by 
approval  of  a  local  selection  plan. 

(d)  Each  station  shall  provide  its  community  advisory  board  with  direct  access  to 
the  community  on  a  regular  basis  during  prime  and  non-prime  time  hours  to  report 


Digitized  by 


Google 


to  and  seek  advice  from  the  community  to  further  enhance  the  reeponaiveneaB  of 
the  board  and  the  radio  and  television  stationa  to  the  needs  and  interests  of  the 
community  required  to  be  served. 

Section  3.  The  FCC  may  by  rule  or  r^ulation  exempt  classes  of  radio  and 
television  stations  from  the  requirements  of  this  section  if  (a)  the  criteria  for 
exemption  are  reasonably  related  to  the  policy  of  providing  community  involvement 
in  local  radio  and  television  decision  making  to  meet  the  needs  and  interests  of  the 
community  or,  (b)  the  burdens  imposed  by  this  section  upon  the  class  of  stations  to 
be  exempt  outweigh  the  benefits  to  the  community. 


Section  I:  A  radio  and  television  station  should  be  responsive  to  the  needs  of  the 
community.  To  do  so,  there  needs  to  be  a  dynamic  ongoing  relationship  with  the 
community  which  it  serves.  The  most  effective  way  for  the  community  to  nave  input 
is  through  a  regular  dialogue  with  station  personnel  who  make  the  decisions  that 
effect  the  community.  The  most  practical  means  to  make  the  accomplishment  of 
these  goals  possible  is  to  provide  the  community  with  a  structure  in  which  it  can 
initiate  chaiwe. 

The  I9T8  Telecommunications  Act  recwrniEee  the  need  for  Community  Advisory 
Boards  at  public  broadcasting  stations.  The  obligation  to  serve  the  punlic  is  tte 
same  for  radio  and  commercial  television  stations,  therefore,  the  concept  of  the 
Community  Advisory  Board  should  be  expanded  to  encompass  commercial  stations. 

Section  2:  The  ontv  practical  means  oy  which  to  implement  the  Community 
Advisory  Board  is  to  delegate  the  authority  to  establish  CABe  to  the  FCC  within  the 
limitations  prescribed  by  the  Congress. 

(a)  If  the  Community  Advisory  Board  is  to  reflect  the  community,  it  must  be 
representative  of  the  community  m  its  makeup. 

(b)  The  selection  process  for  tne  Community  Advisory  Board  must  be  open  so  that 
everyone  has  an  opportunity  to  participate.  It  is  important  that  the  station  does  not 
have  complete  control  over  the  selection  process  so  as  to  avoid  a  conflict  of  interest 
and  to  advance  the  selection  of  a  board  which  can  more  objectively  provide  input 
filom  the  community  to  the  station. 

(c)  The  intent  of  this  section  is  to  provide  local  communities  mp^JTrmTn  flexibility 
in  determining  the  formation  of  their  own  Community  Advisory  Board.  This  section 
aUo  states  that  it  is  the  intent  of  the  C^gress  to  allow  stations  and  communities  to 
opt  out  of  a  plan  that  is  set  up  by  the  FCC  as  long  as  it  meets  minimum  criteria  to 
insure  that  the  plan  is  in  the  public  interest  and  the  local  plan  fulfills  the  public 
interest. 

(d)  For  the  Community  Advisory  Board  to  be  effective,  it  must  have  an  open 
channel  of  communication  between  itself  and  the  community. 

Section  3:  This  section  is  to  provide  a  flexible  means  to  administering  the  statute 
whereby  the  FCC  can  exempt  certain  stations  a)  where  the  exemption  will  actually 
further  the  goal  of  more  community  involvement  and  b)  where  the  burdens  of 
regulation  because  of  the  stations  small  size  may  outweigh  the  benefits  to  the 
community. 

The  following  proposal  was  developed  by  the  Media  Access  Group  in  St.  Louis  and 
has  been  presented  in  part  to  stations  in  the  St.  Louis  area.  This  is  illustrative  of 
what  could  be  the  makeup  and  format  of  one  local  Community  Advisory  Board  but 
it  is  not  illustrative  of  what  should  be  mandated  by  the  congress  on  all  communities 
throughout  the  country  because  local  communities  should  develop  plans  for  a  Com- 
munity Advisory  Board  at  each  station  which  wiU  fill  the  needs  of  the  particular 
community  which  is  served. 

We  are  including  this  proposal  as  an  informational  piece — it  is  a  starting  point. 
This  proposal  has  not  as  yet  been  accepted  by  the  stations  in  the  St.  Louu  ana- 


Section  1:  The  Community  Advisory  Board— Number  of  Participants. 

Section  2:  Qualifications  of  Community  Advisory  Board  Members. 

Section  3:  The  Twenty-One  Member  Board— How  Chosen. 

Section  4:  Nominating  Process  for  Community  Advisory  Board  Members. 

Section  5:  Composition  of  the  Community  Advisory  Board. 

Section  6:  Purposes  of  the  Community  Advisory  Board. 

Section  7:  The  Internal  Structure  of  the  Community  Advisory  Board. 
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Section  8:  Information  to  the  Community  Regarding  the  Community  Advisory 
Board. 

Section  9:  Steering  Committee  to  integrate  Community  Advisory  boards  and  foster 
cooperation  between  them. 

SBcnON  1 

The  Community  Advisory  Board  (CAB)  should  be  large  enough  to  reflect  the 
diverse  community  from  which  it  wilt  be  chosen.  We  propose  a  twenty-one  member 
board.  It  is  our  opinion  that  to  be  as  reflective  of  the  community  from  which  it  is 
chosen  and  also  comprise  a  manageable  group  to  engage  the  station  management  in 
a  dialogue  on  community  problema  and  the  stations  response  thereto. 

Rationale:  The  broadcast  Licensee  is  required  by  law  to  program  in  the  public 
interest.  Though  ascertainment  surveys  of  community  leaders  from  the  general 
population  provide  useful  information  in  determining  the  nature  and  scope  of 
community  problems,  it  cannot  substitute  for  an  ongoing  dialogue  between  station 
management  and  the  community  itself  The  purpose  of  a  community  advisory  board 
is  to  open  communication  on  a  regular  and  continual  basis  between  station  manage- 
ment and  the  community. 

SECTION  3 

mposed  of  people  in  the  community 


Tfte  twenty-one  member  board^kow  chosen 

Until  the  process  and  structure  for  a  democratically  elected  Community  Advisory 
Board  from  the  community  at  large  is  fully  developed,  we  propose  a  process  oif 


nomination  from  the  community  and  a  joint  process  of  appoi 

We  propose  that  five  (5)  members  of  the  Community  Advisory  Board  be  chosen  by 
the  station,  five  (5)  members  chosen  by  the  Media  Access  Group  and  the  remaining 
eleven  (11)  people  be  chosen  bv  the  ten  people  chosen  by  these  two  groups. 

Rationale:  There  is  a  neea  for  greater  democratic  participation  in  community 
programming  and  to  ensure  this  participation,  the  Community  Advisory  Board 
needs  to  be  reflective  of  the  diverse  community  from  which  it  is  chosen.  This  implies 
that  the  power  of  appointment  should  not  rest  with  one  entity  but  should  be  shared 
by  those  with  differing  views. 

Both  the  station  and  the  Media  Access  Group  should  encourage  the  Community 
Advisory  Board  to  move  as  quickly  as  possible  to  a  structure  and  process  for  a 
democratically  elected  board  by  the  community  itself.  Possibly  the  station  could 
provide  one  minute  time  slots  to  all  candidates  before  an  election.  Structure  and 
rules  for  the  election  process  should  encourage  fairness  and  limit  any  spending  of 
monetary  resources  to  oecome  elected, 

SBCTnON   4 

Nom  inating  proceaa 

Station  management  and  the  Media  Access  Group  will  publicize  the  existence  of 
the  Community  Advisonr  Board  and  solicit  nominations.  Both  station  management 
and  the  Media  Access  Group  will  have  the  responsibility  to  provide  nominees  with 
mutually  agreed  upon  forms.  All  forms  received  by  station  management  and  the 
Media  Access  Group  will  be  shared  between  same. 

Participants  for  the  Community  Advisory  Board  will  be  chosen  from  applicants 
applying  through  this  nominating  jprocess.  Station  management  and  the  Media 
Access  Group  will  be  able  to  choose  from  all  nominees  at  large.  The  ten  (10)  chosen 
participants  will  then  have  the  option  of  choosing  participants  from  the  nominees 
-'\  chosen  by  station   management  or  the  Media   Access  Group  or  if  need  be, 


opening  up  nominations  again  to  the  community  at  large. 

All  parties  involved  in  choosing  members  for  the  Communitv  Advisory  Board 
should  consider  board  composition  requirements  when  making  their  decisions  (see 
section  5)  regarding  Ckimmunity  Advisory  Board  members. 

SECTION  5 

Composition  of  the  board 
Rationale:  To  meet  the  requirement  that  the  broadcast  licensee  program  in  the 

Sublic  interest,  the  Community  Advisorv  Board  should  be  representative  of  the 
iverse  community  at  large.  To  insure  a  Doard  which  is  diverse  and  representative 
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of  the  communitv,  we  believe  it  is  necessary  to  establish  criteria  for  the  board's 
composition  whicn  is  reflective  of  the  community. 
The  following  represent  approximate  proportional  representation  of  these  groupe 

in  the  St.  Louis  Metropolitan  area. 
The   board's   make-up   should   be   revised   periodically   as  demographics  change. 
The  board  should  be  com_posed  of: 

1.  at  least  fifty  percent  (sO)  women  (to  reflect  the  54  percent  of  SLMA  population). 

2.  at  least  twenty  percent  (20  percent)  minorities  (to  reflect  the  19  percent  of 
SLMA  population)  with  no  more  tnan  a  50  percent  overlap  with  No.  1  as  a  protec- 
tion against  diluted  representation  by  one  of  the  groups, 

3.  at  least  fifteen  percent  (15  percent)  of  the  board  should  be  over  65  years  of  age 
(to  reflect  the  16  percent  of  SLMA  population). 

4.  at  least  fifty  percent  (50  percent)  of  the  board  should  have  an  income  below 
110,500  (to  reflect  the  median  income  for  SLMA). 


Purposes  of  the  community  advisory  board 

The  purposes  of  the  Community  Advisory  Board  shall  include  but  not  be  limited 
to  the  following: 

To  provide  an  ongoing  dialt^ue  on  communitj^  problems  with  station  personnel 

To  help  develop  information  regarding  community  problems 

To  meet  with  station  management  on  a  regular  basis — once  a  month 

To  suggest  public  affairs  programming,  news  programming  and  other  local  pro- 
gramming 

To  work  for  better  access  for  local  groups 

To  work  as  a  liaison  with  the  community  and  provide  a  structure  which  encour- 
ages better  communication  between  the  station  and  the  community 

To  participate  in  an  advisory  capacity  in  the  decisionmaking  process  concerning 
public  affairs  ijrogramminp,  news  programming  and  other  local  programming 

To  be  kept  informed  of^changes  in  station  policies  regarding  public  affairs  pro- 
gramming, news  prograinming  and  other  local  programming 

To  evaluate  community  problems  and  help  ascertain  problems  in  the  community 

To  encourage  input  from  community  groups  and  citizens  concerning  key  issues  of 
importance  and  make  recommendations  about  the  programming  on  those  issues 

To  help  in  the  continual  process  of  improving  and  upgrading  the  quality  of 
television  programming 

To  provide  suggestions  for  in-depth  news  prt^amming  on  key  issues  recommend- 
ed by  the  community 

To  provide  expcwure  for  ongoing  issues  of  community  concern  and  importance 

To  work  toward  improving  formats  of  public  affairs,  news  programmins  and  other 
local  programming  to  provide  more  entertaining  and  informative  public  affairs 
programming 

To  work  toward  greater  prime  time  access  for  dissemination  of  information  on 
important  community  issues 

To  help  community  groups  use  public  affairs  programming  currently  available 
more  effectively 

To  help  facilitate  and  coordinate  access  for  community  groups  which  may  be 
competing  for  the  same  community  access  time. 

Where  feasible,  to  cooperate  in  the  co-production  of  locally  produced  community 
programming. 


Internal  structure  of  the  community  advisory  board 

The  Community  Advisory  Board  shall  have  the  authority  to  organize  itself  in  the 
manner  in  which  it  deems  most  appropriate  to  its  function  and  shall  be  able  to 
establish  its  own  operating  procedures. 

In  meetings  with  station  management,  a  member  of  the  (immunity  Advisory 
Board  will  act  as  facilitator  for  group  discussion. 

Between  monthly  meetings  of  the  whole  board  and  station  management,  the 
Community  Advisory  Board  ma^  appoint  a  spokesperson  or  committee  to  meet  with 
station  personnel  to  meet  on  a  frequent  basis. 


Informing  Ike  public  regarding  the  community  advisory  board 

The  community  should  be  kept  informed  on  a  regular  basis  of  the  activities  of  the 
Community  Advisory  Board  which  shell  include  but  not  be  limited  to  a  five  minut« 
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Steering  committee 

A  steering  committee  of  three  or  four  people  who  sit  on  eeveral  Community 
Advisory  Boards  in  St.  Louis  may  be  formej.  This  committee  shall  help  safi^uard 
against  the  possibility  of  a  station  or  the  Community  Advisory  Board  becoming 
single  issue  oriented,  and  try  to  develop  a  means  by  which  community  groups  can 
input  more  effectively. 


Digitized  by 


Google 


13     «:9ST2       005       £  CiCA 

Digitized  by  LaOOQ  IC 


Digitized  by 


Google 


Digitized  by 


Google 


a  LIOS  DOL  i^O  L11 


DATE  DUE 

STANFORD  UNIVERSITY  LIBRARIES 
STANFOltD,  CAUFORNIA    M303-6004 


Digitized  by 


Google 


lOogle 


